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TUCKER  T.  PENNSYLVANIA  R.  CO. 

(Oommon  Pleas  of  New  York  City  and  County,  Qeneral  Term.   Febmary  4, 

189fi.) 

Qabbibrb— NBOueBHCS — Frebziku  of  GooDa. 

A  carrier  to  wbldi  fmlt  was  delivered  for  shipment  when  the  temper- 
ature was  below  freeElng  point  is  not  negligent  in  forwarding  the  fmit  oa 
the  day  of  receipt,  instead  of  retaining  it  In  storage  until  warmer  weather. 
80  N.  Y.  Supp.  811,  reversed. 

Appeal  from  city  court,  general  term. 

Action  by  Bobert  A.  Tucker  against  the  Pennsylvania  Bailroad 
Company.  From  a  judgment  of  the  city  court  (30  N.  Y.  Supp.  811) 
affliming  a  judgment  entered  on  a  verdict  in  faror  of  plaintiff,  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.    Be- 

Argued  before  BOOKSTAVER,  BISOHOFF,  and  GIEGEBICH,  JJ. 

Henry  Qalbialth  Ward,  for  appellant. 

Cteorge  W.  Poacher  and  Charles  Caldwell,  for  respondent 

BISCHOFF,  J.  Plalntifl  delivered  to  the  defendant  40  boxes  of 
lemons  for  transportation  from  New  York  to  Milwaukee.  While  in 
transit  the  goods  were  injured  by  frost,  and  the  plaintiff  recovered 
for  the  injniy  upon  the  theory  that  it  occurred  through  the  defend- 
ant's nes^igent  manner  of  shipment  To  us  it  clearly  appears  that 
apon  the  issues  submitted  to  the  jury  there  was  no  evidence  to 
charge  the  defendant  with  negligence,  or  with  any  breach  of  its  legal 
duty  to  the  plaintiff.  The  damage  to  tiie  goods  is  claimed  to  have  oc- 
cuned  by  reason  of  their  shipment  in  a  "box  car"  at  a  time  when 
the  temperature  was  under  32  degrees,  this  class  of  veliicle  not 
being  constructed  with  a  view  to  the  exclusion  of  cold,  and  the  tem- 
perature being  lower  than  the  degree  noted  uprai  the  day  when  delivery 
was  made  to  defendant  and  the  goods  forwarded.  From  the  record 
it  appears  that  there  were  two  classes  of  cars  by  which  stiipment 
coold  have  been  safely  made, — refrigerator  cars  and  Eastman  cars; 
v.32N.Y.8.no.l — 1 
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the  former  class  being  constructed  merely  to  exclude  cold  in  winter, 
and  tlie  latter  having  tiie  additional  safeguard  of  artificial  heat  The 
evidence  shows  that  these  cars  were  known  to  the  plaintiff  to  be 
furnished  only  upon  BX)ecial  arrangement.  Upon  the  shipping  re- 
ceipt tendered  by  plaintiff  on  delivery  of  the  goods  to  defendant  he 
had  stamped  the  words  "Bef  rigerator  car."  These  words  were  erased 
by  defendant's  agent,  and  the  receipt  was  returned  to  plaintiff, 
stamped,  "Not  to  be  loaded  in  refrigerator  car."  The  only  cars 
shown  to  have  been  available  or  in  any  way  suitable  for  shipment 
of  the  goods  were  box  cars,  "refrigerator,"  and  "Eastman"  cars,  and 
the  trial  justice  instructed  the  jury  that  the  defendant  was  under 
no  duty  to  ship  by  cars  of  the  two  latter  classes,  but  left  the  ques- 
tion "whether  or  not  the  loading  of  the  lemons  on  that  day,  the 
.weather  being  in  the  condition  testified  to,  was  lack  of  ordinary 
«are,''  to  the  jury  for  determination.  Of  what,  then,  was  this  as- 
sumed negligence  predicable?  Solely  of  the  defendant's  act  in  for- 
warding the  goods  upon  the  day  of  their  receipt  by  the  proper  variety 
of  vehicle.  By  their  verdict  the  jury  necessarily  found  that  the  de- 
fendant failed  of  its  duty  in  that  it  did  not  retain  the  goods  in 
storage  when  received,  pending  a  more  propitious  state  of  the  tem- 
perature. No  such  duty  attached  to  this  defendant  As  carrier,  it 
agreed  to  transport  the  goods,  and  its  duty  with  regard  to  their 
shipment  called  for  reasonable  expedition  in  forwarding  them  after 
their  receipt,  with  perhaps  some  duty  of  greater  expedition  in  the 
case  of  perishable  goods,  and  unreasonable  delay  rendering  it  liable  for 
.resulting  damages  (2  Am.  &  Eng.  Enc.  Law,  p.  841  et  seq.;  Tierney  v. 
Bailroad  Co.,  76  N.  Y.  305,  and  cases  cited),  but  it  is  no  part  of  the 
law  of  this  state  that  a  carrier  should,  in  ihe  course  of  his  duly  as 
such,  assume  the  functions  of  a  warehouseman  for  the  purpose  of  de- 
laying transit  of  goods  after  the  consignor  has  himself  selected  the 
time  of  shipment.  Judgments  of  general  and  trial  terms  below  re- 
versed, and  new  trial  ordered,  with  costs  to  appellant  to  abide  event 
All  concur. 

^11  Misc.  Rep.  338.)  ^^^^  ^    ^^^^^  ^^  ^ 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

Affba.!/ — Objections  hot  Raised  Below— Exci-dsion  op  Etidbhob. 

Wbere  evidence  is  excluded  on  an  objection  wbicb  states  no  grcnmdB, 
and  none  are  called  for  by  tbe  adverse  party,  it  will  be  assumed,  if  any 
ground  existed  tot  the  ezdnsion,  that  the  decisimi  was  placed  on  the  right 
ground. 

Appeal  from  city  court,  general  teim. 

Action  by  Henry  G.  Miner  against  Jonas  Stolts  and  others.  From 
a  judgment  of  the  city  court  (30  N.  Y.  Supp.  1133)  afOrming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendants  appeaL    Af&rmed. 

Argued  before  BOOKSTAVER,  BISCHOPP,  and  QIEGERIOH,  JJ. 

John  G.  Tomllnson,  for  appellants. 
Howe  &  Hummel,  for  respondent 
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PER  CURIAM.  This  is  an  action  to  recover  the  contract  price  of 
an  electric  light  plant  claimed  by  the  plaintiff  to  have  been  sold  by 
him  to  the  defendants.  The  answer  was  a  general  denial.  The 
eTidence  given  on  the  part  of  the  defense  was  that  the  plant  was 
purchased,  not  from  the  plaintiff,  but  from  one  May,  to  whom,  at 
the  beginning  of  the  negotiations,  the  plaintiff  referred  the  defendant 
in  these  words:  "I  will  have  nothing  to  do  with  it  You  deal  with 
Mr.  May.    "Whatever  Mr.  May  will  do  with  yon,  it  is  all  right" 

The  judge  charged  as  follows: 

"If  yon  find  the  evidence  that  that  statement  [referring  to  the  one  Just 
quotedl  was  made  by  Mr.  Miner,  and  the  transaction  had  by  the  defendants 
with  Mr.  May,  it  would  be  binding  upon  Mr.  Miner,  and  a  verdict  should  be 
rendered  for  the  defendants.  If,  however,  you  find  from  the  evidence  that  no 
such  statement  was  made  by  Mr.  Miner,  and  that  the  defendants  are  mis- 
taken about  that,  and  that  there  was  some  error  in  regard  to  it,  the  plalntlS 
would  be  entitled  to  a  verdict  tat  |1,250,  together  with  $72.91,  interest." 

The  appellants  ask  for  a  reversal  upon  the  sole  ground  of  alleged 
error  in  the  exclusion  of  evidence,  under  the  following  circumstances: 
The  plaintiff  was  asked,  upon  cross-examination,  whether  he  had  "any 
arrangement  with  Mr.  May,  previous  to  the  interview  with  Mr.  Stolts 
for  the  putting  in  the  electric  plant  in  a  joint  venture,"  and  denied 
that  he  had.  The  following  question  was  subsequently  asked  of 
May,  in  his  direct  examination  by  the  defense,  'TUd  you  and  Mr. 
Miner  have  any  arrangement  about  going  into  a  venture  and  furnish- 
ing electric  light  plants?"  which  was  objected  to  and  excluded.  The 
appellants  urge  that  the  evidence  so  sought  to  be  elicited  bore  di- 
rectly upon  the  question  of  credibility  as  between  the  story  of  Mr. 
Miner  and  the  story  of  Air.  Stolts,  and  rely  upon  the  principle  that, 
in  case  of  a  conflict  of  testimony,  either  party  may  be  allowed  to 
show  any  incidents  connected  with  the  matter  in  question  which  tend 
to  render  probable  the  truth  of  his  evidence,  or  to  render  improbable 
that  of  his  adversary.  Abb.  Tr.  Briefs,  109,  and  cases  cited.  Con- 
ceding, without  so  holding,  that,  had  the  question  been  so  framed 
as  to  include  only  the  time  of  the  transaction  in  litigation  or  time 
previous  to  it,  its  exclusion  would  have  constituted  error,  the  judg- 
ment must,  nevertheless,  be  afttrmed.  The  question  might  be  taken 
to  refer  to  some  relation  between  the  plaintiff  and  May  subsequent 
to  the  sale  in  suit,  and  in  this  aspect  was  certainly  objectionable. 
But  where  evidence  is  excluded  upon  an  objection  which  stated  no 
grounds,  and  none  are  called  for  by  the  adverse  party,  he  is  not  mis- 
led, but  may  be  supposed  to  understand  them;  and,  if  any  ground 
in  fact  existed  for  the  exclusion,  it  will  be  assumed  that  it  was  placed 
upon  the  right  ground.  Height  v.  People,  50  N.  Y.  392;  Tooley  v. 
Bacon,  70  N.  Y.  34  We  think,  for  these  reasons,  that  the  judgment 
should  be  affirmed,  with  costs. 
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(84  Hnn,  4a)  ANDREWS  ▼.  WBLLINa  et  aL 

(Supreme  Cktart,  General  Term,  First  Department   January  18, 1896.) 

Trubtb — Tbacihg  Tbubt  Pbopbbtt — Idbktificatiok. 

In  an  action  to  recover  possession  of  two  bonds  held  by  defendant  as 
assignee  for  benefit  of  creditors,  plalntlfT  testified  that  he  had  bought  ten 
bonds,  Including  the  two  in  question,  and  placed  them  In  the  hands  of  de- 
fendant's assignor  for  sale;  that  the  assignor  had  sold  eight,  and  accounted 
for  the  proceeds,  and  put  the  other  two  In  an  envelope,  and  marked  It  as 
plaintltTs  property.  Defendant  testified  that  the  assignor  gave  him  two 
packages  of  papers,  stating  that  one  contained  his  personal  assets  and  the 
other  contained  the  trust  property.  The  envelope  containing  the  bonds 
claimed  by  plaintiff,  and  marked  In  the  assignor's  own  handwriting  as 
plaintiff's  property,  was  found  in  the  package  containing  the  trust  prop- 
erty. Seld,  that  the  bcmds  were  sufficiently  Identified,  though  the  ass^or 
had  In  several  Instances  incorrectly  designated  the  owners  of  some  oC  the 
trust  property  held  by  him. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  L.  Andrews  against  Richard  W.  G.  Welling, 
as  assignee  for  the  benefit  of  creditors  of  I^mncis  H.  Weeks  and 
Mary  Elizabeth  Goddard  Williams,  to  recover  possession  of  certain 
bonds.  The  complaint  was  dismissed,  and  plaintifF  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Alfred  J.  Taylor,  for  appellant 
John  L.  Wilkie,  for  respondent 

O'BRIEN,  J.  This  action  was  brought  to  recover  possession  of 
two  bonds  of  $1,000  each  of  the  Land  &  River  Improvement  (Dompany. 
Among  other  property  which  came  into  the  possession  of  the  defend- 
ant as  assignee  were  the  two  bonds  in  question,  against  which  a  claim 
was  asserted  by  the  plaintiff  and  the  defendant  Williams.  Upon  the 
reference  the  latter  presented  no  proof  to  sustain  her  claim,  and,  not 
having  appealed,  she  may  be  regarded  as  no  longer  a  claimant  As 
to  plaintiff's  claim,  it  appears  that  he  purchased  these  bonds,  which 
were  niunbered  respectively  1,046  and  824,  of  Weeks  &  Co.,  brokers; 
the  former  bond  being  paid  for  and  delivered  to  plaintiff  February 
13, 1891,  and  the  latter  on  March  18, 1892.  In  addition  to  these,  the 
plaintiff  from  time  to  time  had  purchased  other  bonds  of  Weeks  & 
C5o.,  and  about  April  7,  1893,  he  delivered  ten  bonds  so  purchased, 
including  the  two  in  dispute,  to  Francis  H.  Weeks,  an  attorney,  for 
sale.  Eight  were  sold,  and  the  proceeds  accounted  for  by  Weeks 
to  plaintiff,  and  the  remaining  two  of  the  ten  left  for  sale  were  put  in 
an  envelope,  and  marked  in  the  handwriting  of  Weeks  as  follows: 
"f  2,000  Land  &  River  Improvement  C!ompany  bonds,  property  William 
L.  Andrews,  16  East  38th  Street."  Francis  H.  Weeks  made  a  gen- 
eral assignment  on  the  29th  day  of  April,  1893,  for  the  benefit  of  his 
creditors,  and  the  property  and  securities  belonging  to  Weeks,  and  the 
property  and  securities  that  he  held  in  trust  or  as  agent,  were  in 
separate  packages.     The  assignee  testified : 

"When  Mr.  Weeks  delivered  the  assignment  to  me,  be  handed  to  me  two 
packages  of  papers,  one-of  which  he  said,  as  near  as  he  could  tell,  contained 
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tdB  own  personal  property,  aBsets;  and  the  other  of  which,  •  •  •  a*  tai 
as  he  knew,  contained  trust  property,— that  Is,  proi>erty  he  held  In  trust 
Mr.  Weeks  assumed  to  assign  to  me  the  property  represented  by  the  papers 
In  the  first  package.  These  bonds  which  are  the  subject  of  this  litlgaHon 
were  In  the  second  package." 

And  in  this  second  package  of  trust  property  was  contained  the 
envelope  marked  in  the  manner  already  stated  in  the  handwriting  of 
Weeks. 

Upon  the  record  we  find  the  following  admission: 

"It  is  admitted  by  all  parties  that  the  two  bonds  in  suit  were  delivered  by 
the  firm  of  Weeks  &  Co.,  brokers,  at  18  Wall  street,  to  William  L.  Andrews, 
plaintiir  herein;  on  February  13,  1891,  No.  1,046,  and  on  Mardli  18,  1882, 
bond  Na  824." 

It  is  not  claimed  that  the  plaintiff  was  indebted  to  Weeks,  nor  ia 
there  any  contradiction  of  the  testimony  that  the  bonds  were  deliv- 
ered by  plaintiff  to  Weeks  as  his  agent  to  sell.  The  referee,  because 
in  one  or  two  instances  it  was  shown  that  Weeks  had  incorrectly 
designated  the  owners  of  some  of  the  securities  which  he  turned  over 
to  the  assignee,  concluded  that  he  was  not  bound  to  determine  the 
question  in  plaintiff's  favor,  and  upon  the  ground  that  there  was  not 
sufficient  identification  of  the  bonds  as  plaintiff's  he  dismissed  the 
complaint  In  this,  we  think,  the  referee  was  clearly  in  error. 
Apart  from  the  admission  on  the  record  of  the  original  purchase  of 
these  specific  bonds  by  plaintiff,  we  have  the  testimony  of  the  plain- 
tiff and  of  the  defendant  assignee,  which  is  entirely  uncontradicted, 
and  clearly  sufficient  to  identify  the  bonds  as  the  property  of  the 
plaintiff;  and,  in  addition,  we  have  the  indorsement  in  the  hand- 
writing of  Weeks,  found  on  the  envelope  containing  the  bonds,  which 
states  that  they  are  the  property  of  the  plaintiff.  Upon  such  evi- 
dence there  is  not  even  room  for  discussion,  as  under  the  authority 
of  (Jovin  V.  De  Miranda,  140  N.  Y.  474,  35  N.  E.  626,  the  plaintiff  was 
entitled  to  judgment  Though  in  some  respects  like  that  case,  the 
one  at  bar  is  stronger  in  favor  of  plaintiff.  In  the  case  cited,  after 
the  death  of  the  testator,  there  was  found  in  a  box  in  a  safe  at  his 
office  a  sealed  envelope,  with  the  following  indorsement  thereon  in 
Spanish: 

"A  declaration  in  favor  of  Bmllla,  Felix,  Gaellermlna  Oovin,  and  Lnz  Dlas 
7  Sanchez,  who  lived  In  147  ESast  37th  Street" 

In  the  envelope  was  a  paper,  which  contained  the  following,  among 
other,  declarations: 

"There  is,  besides.  In  my  safe,  a  parcel  containing  $29,000  in  bonds  of  the 
Iowa  Division  Railroad,  and  out  of  them  $10,000  belong  to  Luz  Dlaa  y 
Sanchez,  mother  of  the  aforesaid  persons,  for  covering  a  memorandum  or 
note  for  the  same  sum  subscribed  by  me;  and  the  balance  belongs  to  the 
aforesaid  Emilia,  Felix,  and  Guellermina,  share  and  share  alike." 

Of  the  38  bonds  contained  in  the  box,  the  plaintiffs  claimed  19,  and 
it  was  held  that,  in  the  absence  of  any  evidence  explaining  or  contra- 
dicting the  indorsement  on  the  envelope,  it  furnished  complete  proof 
of  ownership;  the  judge,  in  the  course  of  the  opinion,  saying: 

"The  case  depends  entirely  upon  the  force  and  effect  to  be  given  to  that 
paper  as  evidence,  and  we  think  it  shows  that  nineteen  of  these  bonds  be- 
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longed  to  the  plaintiffs.  They  were  fonnd  In  the  safe,  and  there  I0  the  un- 
quallfled  declaration  that  they  belonged  to  them.  We  must  Infer  from  that 
language  that  they  come  to  the  ownership  of  the  plaintiffs  In  some  legal  way 
by  purchase  or  gift  from  some  one;  and,  if  there  was  nothing  else  in  the 
paper  qualifying  the  declaration,  no  one  would  dispute  that  it  furnished  ab- 
solute evidence  of  their  ownership  of  the  bonds." 

In  the  case  at  bar  we  are  not  left  in  doubt  as  to  the  manner  in 
which  plaintiff  acquired  the  ownership  of  the  bonds,  nor  as  to  how 
they  came  to  be  in  the  possession  of  Francis  H.  Weeks  at  the  date  of 
his  assignment,  it  clearly  appearing  tliat  these  specific  bonds  were 
bought  and  paid  for  by  the  plaintiff,  and  were  in  his  possession  until 
delivered  to  Weeks  for  sale  with  eight  other  bonds;  and,  he  not  hav- 
ing sold  them,  they  remained  the  property  of  the  plaintiff,  and  as 
against  the  assignee,  who  succeeds  to  no  otiier  or  greater  rights  than 
h^  assignor,  the  plaintiff  should  have  been  awarded  the  title  and 
possession.  The  judgment  accordingly  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


(84  Hun,  34.) 

,  CONABEER  v.  NEW  YORK  CENT.  &  H.  R.  R.  CO.  et  aL 

(Supreme  Court,  Ooieral  Term,  First  Department   January  18,  1895.) 

Fbk  op  Sthkbt— AcQursiTiON  BT  Cmr — Reskbvino  Easghbktb. 

Defendant  railroad  company  ccmstructed  its  road  in  a  street  after  first 
obtaining  legislative  and  municipal  authority,  and  a  grant  from  the  abut- 
ting landowner,  In  whom  was  also  the  fee  of  the  street  Afterwards  the 
city,  by  condemnation  proceedings,  acquired  title  to  the  street,  one  dollar 
being  awarded  to  defendant  EelA,  In  the  absence  of  evidence  that  defend- 
ant Intended  to  surrender  Its  title  to  the  railroad  structure  or  Its  easement 
In  the  street  that  the  city  took  the  title  subject  thereto,  and  therefore  a 
subsequent  conveyance  of  such  abutting  prcqperty  was  subject  to  the  grant 
from  the  original  owner  to  defendant 

Appeal  from  special  term,  New  York  county. 

Action  by  Hannah  Conabeer  against  the  New  York  Goitral  & 
Hudson  River  Railroad  Company  and  tlie  New  York  &  Harlem  Rail- 
road (Company.  The  complaint  was  dismissed  on  the  merits,  with 
costs,  and  plaintiff  appeals.     AfQrmed. 

This  action  was  begun  in  November,  1891,  (1)  to  perpetually  enjoin  the  de- 
fendants from  operating  their  railroad  in  Fourth  avenue  In  front  of  plaintiffs 
premises;  (2)  to  compel  defendants  to  remove  their  structure  In  front  of  the 
plaintUTs  premises;  and  (3)  to  recover  damages  sustained  by  reason  of  the 
construction  and  operation  of  the  road.  April  25,  1831,  the  New  York  & 
Harlem  Railroad  Company  was  incorporated  by  chapter  263  of  the  Laws  of 
that  year,  and  authorized  to  c<Mistruct  a  railroad  from  the  north  side  of 
Twenty-Third  street  to  any  point  on  the  Harlem  river  between  Third  and 
Eighth  avenues;  and  in  1832  it  constructed  its  road  In  Fourth  avenue  from 
Forty-Second  street  to  the  Harlem  river.  The  avenue  at  this  time  was 
100  feet  in  width.  The  roadbed  was  on  an  embankment  in  the  center  of 
the  avenue,  but  the  height  and  width  of  the  embankment,  as  the  road  was 
orlgbially  constructed,  are  not  definitely  disclosed  by  the  record.  On  the 
18th  of  January,  1832,  Margaret  McOown  was  the  owner  in  fee  of  a  tract  of 
land  bounded  on  the  east  by  Fourth  avenue,  on  the  north  by  One  Hundred 
and  Sixth  street,  on  the  south  by  Ninety-Seventh  street  and  on  the  west  by 
a  line  so  far  west  from  Fourth  avenue  tliat  it  included  the  premises  now 
owned  by  the  plaintiff.    On  the  date  mentioned,  she,  by  a  deed  duly  executed. 
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delivered,  and  recorded  August  18, 1835,  conveyed  to  the  New  York  &  Harlem 
Railroad  Company  certain  premiaee,  described  In  satd  deed  as  follows:  "All 
tbat  certain  piece  of  land  situate,  lying,  and  being  in  the  Twelfth  ward  of 
the  dty  of  New  York,  being  part  of  one  of  the  avenues  laid  out  on  the  mapi 
<tf  the  city  of  New  York  as  the  Fourth  avenue,  and  Is  included  within  a  space 
of  twenty-four  feet  wide  running  through  the  center  of  said  avenue,  and  be- 
tween 97th  and  10(5th  streets,  from  the  day  of  the  date  thereof,  for  and 
during  the  full  period  of  time  during  which  the  said  New  York  and  Harlem 
Railroad  Company  may  remain  an  incorporated  company,  and  on  which  they 
are  to  construct  their  railroad,  and  for  no  other  puiiKNse,  with  the  powar  of 
doping  their  embankments  or  excavations  so  much  farther  beyond  the  lines 
of  said  premises  hereinbefore  granted  as  may  be  necessary  to  support  their 
work,  not,  however,  extending  beyond  the  width  of  the  avenue."  Pursuant 
to  chapter  274,  Laws  1832,  the  width  of  the  avenue  from  Thirty-Fourth  street 
to  Harlem  river  was  increased  to  140  feet,  a  strip  of  land  20  feet  in  width 
being  added  to  each  side  of  said  avenue.  In  1863  the  city  laid  out  the  avenue 
to  the  width  prescribed  by  said  act,  acquiring  the  title  tltereto  for  street 
purposes,  opened  it,  and  assessed  the  benefits  on  the  abutting  lots,  an  assess- 
ment being  made  <mi  the  lot  now  owned  by  the  plaintiff,  which  was  paid, 
and  the  railroad  and  others  whose  lands  were  taken  receiving  compensation 
for  the  lands  acquired. 

By  chapter  702,  Laws  1872,  entitled  "An  act  to  Improve  and  regulate  the 
ose  of  the  Fourth  avenue  In  the  city  of  New  York,"  it  was  provided : 

"SectiMi  1.  The  New  York  and  Harlem  Railroad  Company  is  hereby  author- 
ized and  required  to  regulate  the  grade  of  their  railroad  in  the  Fourth  avenue 
of  the  city  of  New  York,  and  to  construct  such  viaducts,  foot  and  road  bridges 
over  the  same^  and  such  exc&vati<ms  and  tunnels  under  the  same,  with 
openings  for  proper  ventilation,  for  the  purpose  of  rendering  the  same  safe 
and  convenient  to  any  persons  crossing  the  same,  and  the  railroad  trains 
and  passengers  traveling  thereon,  in  the  following  manner,  namely:  •  •  • 
FitKn  Ninety-Sixth  street  and  thence  continuing  upon  the  present  grade  to 
the  centre  of  One  Hundred  and  Fifth  street  •  •  »  From  Ninety-Eighth 
street  to  One  Hundred  and  Fifteenth  street,  the  railroad  shall  be  carried 
upon  a  viaduct,  with  stone  arches  or  Iron  bridges  in  said  viaduct  over  the 
cross  or  intersecting  streets  above  One  Hundred  and  First  street,  to  and 
Include  One  Hundred  and  Thirteenth  street" 

Shortly  after  the  passage  of  this  act  the  New  York.&  Harlem  Railroad 
Company,  pursuant  to  plans  agreed  on  between  It  and  the  city,  erected  in 
the  center  of  said  avenue,  crossing  One  Hundred  and  Fourth  street  and  in 
front  of  the  premises  of  the  plaintifT,  a  viaduct  about  56  feet  wide,  and  33 
feet  high,  retained  by  walls  of  masonry  running  parallel  with  the  lines  of 
the  avenue,  and  laid,  on  the  surface  of  the  viaduct  tracks  for  the  use  of  the 
railroad.  Wherever  intersecting  streets  were  crossed,  openings  were  con- 
structed of  masonry  for  the  accommodation  of  persons  traveling  on  said 
streets.  One-half  of  the  expense  of  such  reconstruction  was  paid  by  the  city, 
and  one-half  by  said  railroad  company.  The  road,  as  it  now  exists,  was 
constructed  by  the  joint  act  of  the  city  and  the  railroad  corporation.  April 
1,  1873,  the  New  York  &  Harlem  Railroad  Company  was  leased  to  the  New 
York  Central  &  Hudson  River  Railroad  Company,  a  corporation  of  this  state, 
for  401  years,  since  which  time  the  lessee  has  been  In  possession  and  has 
operated  the  road.  Prior  to  1887,  Thomas  Foy,  by  mesne  conveyances  from 
Uaisaret  McCrown,  became  the  owner  of  part  of  the  land  owned  by  her 
when  she  conveyed  the  strip  to  the  New  York  &  Harlem  Railroad;  and  on 
jnne  29,  1887,  by  a  deed  duly  executed,  delivered,  and  recorded  on  that  date, 
be  conveyed  to  the  plaintifT  a  piece  of  land  described  as  follows:  "All  that 
oertatn  lot  piece,  or  parcel  of  land,  with  the  Improvements  thereon,  situate, 
lying,  and  being  in  the  city  of  New  York,  and  bounded  and  described  as 
tMawtt:  Beginning  at  the  southwest  corner  of  One  Hundred  and  Fourth 
street  and  Fourth  avenue,  and  running  thence  southerly,  along  the  west- 
eriy  side  of  Fourth  avenue,  one  hundred  feet  and  eleven  inches,  to  the  center 
line  of  the  block;  tbence  westerly,  along  said  center  line,  and  parallel  with 
One  Hundred  and  Fourth  street  sixteen  feet;  thence  running  northeiiy, 
parallel  with  Fourth  avenue,  and  part  of  the  way  through  a  certain  party 
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wall,  one  hundred  feet  and  eleven  Inches,  to  the  soatberly  side  o(  One  Him< 
dred  and  Fourth  street;  and  thence  running  easterly,  along  the  Bontberiy 
side  of  One  Hundred  and  Fourth  street,  sixteen  feet,  to  the  point  or  place 
of  beginning."  At  that  date  there  waa,  and  now  Is,  standing  on  the  lot,  a 
thieenstory  brick  dwelling.  The  plaintiff,  on  the  date  of  the  deed,  entered 
Into  possession  of  said  premises,  and  has  ever  since  occupied  them  as  a 
dwelling.  From  that  time  the  defendants,  during  every  day  and  night,  have 
run  a  large  number  of  trains  over  said  viaduct,  drawn  by  locomotives  pro- 
pelled by  steam,  which  emit  smoke,  steam,  soot,  ashes,  and  sparks,  wUcb. 
ffom  time  to  time,  have  entered  the  windows  of  the  plalntUTs  dwelling,  and 
have  fallen  upon  her  premises,  to  the  injury  thereof.  The  operation  of  said 
rood  produces  loud  and  disagreeable  noises,  and  Its  constmction  and  (^>era- 
tion  Interrupt  the  natural  passage  of  light  and  air  to  and  from  the  plalntltTg 
dwelling. 

Argued  before  VAN  BRUNT,  P.  J,  and  FOLLETT  and  PABKEB» 
JJ. 

Joseph  Ullman,  for  appellant. 
Henry  H.  Anderson,  for  appellees. 

FOLIiETT,  J.  The  plaintiffs  lot  is  bounded  on  the  north  by  the 
south  line  of  One  Hundred  and  Fourth  street,  and  on  the  east  by  the 
west  line  of  Fourth  avenue,  she  ha^'ing  no  title  or  estate  in  the  bed 
or  soil  of  either  street,  and  she  claims  no  private  rights  or  interests 
in  either  sti-eet,  exr-ept  such  as  are  incidental  to  lots  abutting  on 
streets.  The  title  to  these  streets  is  in  the  city  of  New  York,  in  trust 
By  tlie  deed  of  January  18, 1832,  Mrs.  McGown,  the  former  owner  of 
the  fee  of  the  plaintiflE's  lot,  conveyed  to  the  New  York  &  Harlem 
Railroad  Company  a  strip  of  land  24  feet  wide,  in  the  center  of  the 
avenue,  and  extending  from  Ninety-Seventh  street  to  One  Hundred 
and  Sixth  street.  By  the  terms  of  this  deed,  the  grantee  was  author- 
ized to  construct  a  railroad  on  the  land  conveyed,  with  the  right  of 
extending  the  embankment  on  which  the  rails  were  to  be  laid  to  the 
exterior  lines  of  the  avenue.  At  the  date  of  this  conveyance,  the  ave- 
nue was  100  feet  wide;  and  on  each  side  of  the  land  conveyed,  and 
within  the  avenue,  there  was  a  strip  of  land  38  feet  wide,  the  title 
to  which  was  not  conveyed,  but  the  right  to  cover  these  strips  with 
an  embankment  was  expressly  granted.  The  embankment  as  now 
constructed  is  56  feet  wide,  covering  the  land  conveyed  by  Mrs.  Mc- 
Grown,  and  a  strif)  16  feet  wide  on  each  side  of  the  strip  granted  by 
her,  which  is  22  feet  less  on  each  side  of  the  strip  conveyed  than  the 
defendants  by  the  grant  were  authorized  to  use.  By  the  conveyance 
the  grantee  was  authorized  to  construct  a  railroad  on  the  subject  of 
the  grant,  and,  if  necessary,  to  occupy  the  whole  width  of  the  avenue 
adjacent  to  the  grantor's  remaining  land.  The  grant  of  the  right  to 
construct  a  railroad  carried  with  it  the  right  to  operate  it  when  con- 
structed, and  the  defendants  could  not  have  been  held  liable  to  Mrs. 
McGown  for  incidental  damages  caused  to  her  remaining  property 
by  operating  the  road,  without  showing  that  the  road  waa  improperly 
constructed  or  negligently  operated.  The  plaintiff  stands  in  the 
shoes  of  her  predecessor  in  title,  and  has  no  greater  rights  than  she 
had.  There  is  no  assertion  that  the  road  was  improperly  constructed. 
Cto  the  contrary,  the  proof  is  that  it  was  built  in  accordance  with  the 
statute  of  1872  and  the  requirements  of  the  city  authorities;  and  it  is 
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not  alleged  or  proved  that  the  defendants  have  been  negligent  in  the 
operation  of  the  road. 

But  the  plaintiff  insists  that  when  the  city,  in  1858,  increased  the 
width  of  the  avome  from  100  feet  to  140  feet,  and  acquired  the  title 
to  all  lands  within  its  exterior  lines,  including  the  strip  granted  to 
the  railroad,  Mrs.  McOown's  grant  was  annulled,  and  the  successors 
to  her  title  were  from  that  date  vested  with  all  the  rights  in  the 
avenue  that  they  would  have  had  in  case  no  such  conveyance  had  been 
made  by  her.  In  support  of  this  contention,  it  is  urged  that,  this 
avenue  having  been  laid  out  pursuant  to  chapter  86  of  the  Revised 
Laws  ot  1813,  section  17G  of  which  provides  (2  Rev.  Laws  1813,  p.  414) 
that  the  city  shall  become  seised  in  fee  of  lands  taken  for  streets,  sub- 
ject to  the  trust  that  lands  so  acquired  shall  be  kept  open  and  used  as 
streets,  the  title  of  the  railroad  to  the  strip  of  land  in  this  street  was 
not  only  acquired,  but  from  that  time  its  right  to  use  the  street  for 
raUroad  purposes  became  subject  to  the  right  of  the  abutting  owners 
to  recover  damages  for  injuries  to  their  street  easements,  occasioned 
by  the  subsequent  use  of  the  street  by  the  railroad.  La  support  of 
this  position  it  is  asserted  that  the  city  could  not  acquire  the  fee  of 
the  street,  subject  to  the  right  of  the  railroad  to  use  a  portion  of  it 
for  its  purposes.  Incumbrances  and  easements  burden  many  estates, 
the  title  to  which  is  held  in  fee,  and  such  burdens  are  not  necessarily 
inconsistent  with  a  title  in  fee.  When  the  city  acquired  the  title  to 
this  avenue,  the  New  York  &  Harlem  Railroad  CJompany  was,  and 
for  more  than  20  years  had  been,  occupying  the  central  part  of  the 
street,  under  legislative  and  municipal  authority,  for  railroad  pur- 
poses, and  had  erected  therein,  pursuant  to  such  authority,  an  expen- 
sive and  valuable  structure;  and  it  cannot  be  assumed,  in  the  absence 
of  proof,  that,  for  an  award  of  one  dollar,  the  city  intended  to  acquire, 
or  the  corporation  to  surrender,  its  title  to  the  structure,  or  that  the 
railroad  intended  to  surrender  its  long-enjoyed  right  to  operate  its 
road  in  the  avenue.  The  practical  construction  by  the  city  and  by 
the  railroad  of  the  effect  of  the  acquisition  of  the  title  to  this  street 
is  opposed  to  such  a  contention.  The  city  never  claimed  to  be  the 
owner  of  the  structure,  and  the  corporation  was  not  compelled  to  re- 
move it,  nor  was  its  right  to  use  it  abridged,  and  it  has  been  held  that 
the  structure  is  not  the  property  of  the  city  but  of  the  railroad.  Peo- 
ple V.  Ctommissioners  of  Taxes,  101 N.  Y.  322,  4  N.  E.  127.  By  chapter 
702,  Laws  1872,  the  title  of  the  railroad  to  its  structure  in  the  avenue, 
and  the  right  to  continue  to  operate  its  road  therein,  are  expressly 
recognized.  We  are  referred  to  Hill  v.  Railroad  Co.,  5  Denio,  206, 
affirmed  7  N.  Y.  152,  as  an  authority  for  the  position  that,  when  land 
is  acquired  for  public  use  by  condemnation,  an  easement  therein  can- 
not be  reserved  in  favor  of  the  person  from  whom  acquired.  This 
case  is  not  an  authority  for  this  position,  as  it  simply  holds  that  an 
easement  in  lieu  of  or  in  diminution  of  the  owner's  damages  cannot 
he  reserved  without  the  consent  of  the  owner  of  the  property  taken. 
With  the  consent  of  the  owner  an  easement  may  be  reserved  and 
considered  upon  the  question  of  damages.  Mills,  Em.  Dom'.  112, 
and  cases  cited. 
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In  the  case  at  bar  it  is  apparent  that  the  railroad  assented  to  an 
award  of  one  dollar  as  compensation  for  its  land  taken,  in  considera- 
tion that  its  easement  in  the  street  was  not  to  be  disturbed,  but  was 
to  be  continued.  We  tiiink  the  judgment  is  right,  and  that  it  should 
be  affirmed,  with  costs.     All  concur. 


(83  Hun,  600.) 

DAVIS  V.  DAVIS. 

(Supreme  Court,  General  Term,  First  Department   January  18,  1895.) 

OoNTEMPT — Disobedience  of  Ordek— Knowledge  of  Existence. 

The  court  has  power  to  punish  a  party  for  contempt  In  disobeying  an 
order  with  full  knowledge  of  Its  existence,  though  be  was  not  personally 
serred  with  a  copy  of  the  order  within  the  state. 

Appeal  from  special  term,  New  York  county. 

Action  by  Esther  Lea  Davis  against  Simon  Davis  for  divorce. 
From  an  OI^ier  denying  a  motion  to  punish  defendant  for  contempt, 
plaintiff  appeals.    Eeversed. 

Ar^ed  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

David  May,  for  appellant. 
'  John  0.  Clark,  for  respondent. 

PARKER,  J.  The  special  term  denied  plalntiflPs  motion  to  punish 
the  defendant  as  and  for  a  contempt  of  court,  because  of  his  refusal 
to  pay  alimony  awarded  by  an  order  of  the  court,  on  the  ground  that 
sudi  order  had  not  been  served  ap<m  him  within  this  state.  The 
suit  was  for  a  divorce,  and  was  commenced  by  personal  service  of 
the  summons  and  complaint  and  order  of  arrest  on  defendant,  who 
was  held  to  bail  in  the  sum  of  f  1,000.  Subsequently  he  appeared 
and  answered,  after  which  he  departed  from  this  state,  and  has 
since  continued  to  reside  in  the  state  of  Massachusetts.  The  ques- 
tion is  whether  the  court,  having  acquired  jurisdiction  of  the  defend- 
ant in  this  action,  is  nevertheless  powerless  to  proceed  against  him 
for  his  alleged  contempt  in  violating  an  order  of  the  court,  because 
by  absenting  himself  he  has  rendered  it  impossible  to  serve  the 
order  upon  him  within  this  state.  That  he  had  knowledge  of  the  ex- 
istence of  the  order  of  the  court  requiring  him  to  pay  alimony  is 
clearly  established.  It  was  personally  served  upon  him  in  the  state 
where  he  is  at  present  residing,  after  which  he  made  payment  of 
the  sum  awarded  to  the  plaintiff  for  costs,  and  also  of  a  weekly 
allowance  for  alimony  for  a  period  of  about  11  months,  when  he  re- 
fused to  make  further  payment.  While  the  general  rule  is  that  the 
court  will  not  punish  a  party  for  a  contempt  of  court  in  refusing  to 
obey  its  order  until  after  the  order  has  been  personally  served  upon 
him,  the  power  of  the  court  to  do  so  is  established,  provided  it  shall 
be  made  to  appear  that  the  party  had  knowledge  of  the  making  and 
the  terms  of  the  order  disobeyed.  People  v.  Rice,  80  Hun,  441,  30 
N.  Y.  Supp.  457,  affirmed  145  N.  Y.  — ,  39  N.  E.  88:    In  that  case 
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an  order  was  made  that  a  mandamus  issoe,  but  none  was  in  fact 
issued,  nor  was  tlie  order  ever  served  upon  the  parties  proceeded 
against  as  for  a  contempt  for  a  failure  to  obey  it;  but,  it  appearing 
that  they  had  knowledge  of  the  order,  it  was  hdd  that  they  could 
nevertheless  be  punished  for  contempt  because  of  their  refusal  to 
obey  it.  The  general  term  in  the  prevailing  opinion,  after  discussing 
a  number  of  cases,  said: 

*?!  is  tme  that  these  cased  I  have  referred  to  are  all  cases  of  violationa  of 
iBjanctlona,  but  I  can  see  no  difference  in  principle  between  the  violation  of 
an  injunction,  or  of  an  order  for  an  injunction,  and  the  violation  of  an  order 
for  a  writ  of  mandamus.  The  principle  is  the  same.  It  is  the  order  of  the 
court  that  has  been  disobeyed,  and  it  has  been  brought  equally  into  contempt, 
whether  that  order  be  for  an  Injunction,  mandamus,  writ  of  prohibition,  or 
any  other  writ  or  order  which  the  court  has  power  to  grant  or  issue." 

As  this  case  established  the  authority  of  the  court  to  proceed 
against  a  party  as  and  for  contempt,  who,  while  not  legally  served 
with  a  copy  of  the  order,  proceeds  ia  violation  of  it  with  full  knowl- 
edge of  its  existence;  and  the  court  having  denied  this  motion,  solely 
on  the  ground  of  want  of  power, — ^it  follows  that  the  order  must  be 
reversed.  In  Fairchild  v.  Fairchild  (N.  J.  CJh.)  13  AtL  699,  the  court 
reached  a  like  conclusion,  and  we  deem  it  not  out  of  -place  to  ex- 
tract from  the  very  satisfactory  opinion  of  Vice  (Chancellor  Bird  the 
following: 

"Hie  CMrder  issued  requiring  the  defendant  to  show  cause  why  he  should 
not  be  attached  as  for  contempt  in  not  paying  the  alimony  and  counsel  fee 
which  he  had  been  directed  to  pay  by  the  former  order,  which  had  been 
served  on  the  solicitor  of  the  defendant,  but  not  on  the  defendant  personally 
because  of  his  absence  from  the  state,  the  question  is  whether,  under  the 
rules  and  practices  of  the  court,  it  can  proceed  In  the  matter  or  not  While 
the  practice  is  to  take  no  steps  In  such  cases  without  a  personal  service,  when 
that  can  be  had,  yet.  If  the  defendant  absents  himself  and  renders  such  service 
impossible,  the  court  will  not  be  balked  in  its  proceedings,  and  prevented 
from  making  a  final  order  or  decree,  in  case  service  be  made  upon  the  solicitor 
of  the  defendant,  who  has  appeared  In  the  case  and  represented  him,  or,  in 
case  there  be  no  solicitor,  the  order  or  notice  be  left  with  the  clerk  of  the 
court.  Such  has  been  the  established  practice,  I  Infer,  for  a  long  period  of 
tlma  Rider  v.  Kidder  and  De  Manneville  v.  De  MonnevlUe,  12  Ves.  202, 
208.  While  in  such  case  the  court  Is  solicitous  In  protecting  every  right  of 
the  defendant,  and  also  to  avoid  the  commission  of  any  wrong  against  him, 
yet,  when  the  defendant  puts  it  beyond  the  power  of  the  court  to  make  fur- 
ther inquiry,  the  end  of  such  solicitude  has  been  answered,  and  every  princi- 
ple which  ^ther  equity  or  Justice  demands  aatisfled." 

The  order  should  be  reversed,  with  f  10  costs  and  printing  dia- 
bnrsements.    All  concur. 

(83  Him,  572.) 

In  re  UNITED  STATES  MOBTO.  CO. 

(Supreme  Court,  Goieral  Term,  First  Department.    January  18,  1896.) 

COBFOBATIOHS— CHAKOB  OV  KaUS. 

Where  a  corporation  chartered  under  the  name  of  the  "United  States 
Mortgage  Company"  afterwards  acquires  the  powers  of  a  trust  company, 
leave  to  change  Its  name  to  the  "United  States  Mortgage  &  Trust  Com- 
pany" will  mot  be  refused  on  the  ground  that  it  so  nearly  resembles  the 
name  of  the  "United  States  Trust  Company  of  New  York,"  another  existing 
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corporation;  and  it  Is  immat«lal  tliat  the  last-named  corporation  is  com- 
monly known  as  tbe  "United  States  Trust  Company."  Van  Bnmt,  P.  J, 
dissenting. 

Appeal  from  special  term,  New  York  county. 

Application  by  the  United  States  Mortgage  Company  for  leave 
to  change  its  name  to  the  United  States  Mortgage  &  Trust  Com- 
pany.    The  application  wa«  denied,  and  petitioner  appeals.     Be- 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BBIEN  and  FOLLETT, 
JJ. 

Julioi  T.  Davies,  for  appellant 
Edward  W.  Shddon,  for  respondent 

O'BBIEN,  J.  The  United  States  Mortgage  Company  petitions, 
under  section  2411  of  the  Code,  for  leave  to  assume  the  name  of 
'TTnited  States  Mortgage  &  Trust  Company."  It  was  chartered  in 
1871,  with  power  to  lend  on  bond  and  mortgage,  issue  its  bond 
against  such  loans,  receive  deposits,  and  invest  in  real  or  personal 
estate,  though  it  has  confined  itself  mainly  to  a  mortgage  and  bond 
business.  By  chapter  274  of  the  Laws  of  1894,  it  was  authorized 
"to  receive  deposits  of  trust  moneys,  securities  and  other  personal 
property,  from  any  person  or  corporation;  *  *  *  to  eccept  and 
execute  any  •  •  •  municipal  or  corporate  trust  not  inconsistent 
with  the  laws  of  this  state."  It  is  conceded  that  by  this  act  the 
petitioner  had  conferred  upon  it  all  the  powers  and  rights  of  a 
trust  company.  With  a  view  to  designate  its  corporate  powers  and 
its  actual  business,  it  applied  to  have  added  to  its  name  the  word 
"Trust,"  so  that  its  corporate  titile  hereafter  should  be  "United 
States  Mortgage  &  Trust  Company."  The  statute  provides  that,  be- 
fore any  change  can  be  made  in  the  name  of  any  corporation,  it  must 
present  a  petition  to  the  court,  which,  if  it  be  a  banking  corporation, 
"must  be  authorized  by  a  resolution  of  the  directors  of  the  corpora- 
tion, and  approved  *  •  •  by  the  superintendent  of  banks"  (Code 
Civ.  Proc.  §  2411);  that  the  petition  must  specify  the  present  name 
of  the  corporation,  "and  the  name  which  it  proposes  to  assume, 
which  must  not  be  the  name  of  any  other  corporation,  or  a  name  so 
nearly  resembling  it  as  to  be  calculated  to  deceive"  (Id.  §  2412);  *^ 
the  court  to  whidi  the  petition  is  presented  is  satisfied  thereby,  or 
by  the  affidavit  and  certificate  presented  therewith,  that  the  petition 
is  true,  and  that  there  is  no  reasonable  objection  to  the  change  of 
name  proposed,"  the  court  may  make  the  order  (Id.  §  2114). 

The  petition  was  authorized  by  resolution  of  the  directors,  and  ap- 
proved by  the  superintendent  of  banks,  who  certified  that  the  name 
the  petitioner  asked  to  assume  was  not  the  name  of  any  existing  cor- 
poration doing  business  in  New  York,  and  did  not  so  nearly  resemble 
the  name  of  any  other  corporation  as  to  create  confusion  in  the  pub- 
lic mind.  Subsequently,  an  effort  was  made  to  induce  the  superin- 
tendent to  vdthdi-aw  such  approval,  which,  after  considering  the  ob- 
jections presented,  he  declined  to  do.  Such  certificate  of  approval  is 
attached  to  the  petition,  and  is  supported  by  the  affidavits  of  presi- 
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deota  of  diffeieat  corporations,  all  of  whom  declare  that  no  Injmy 
can  restilt  to  the  objecting  company  or  confusion  ensue  by  the  change 
of  name  proposed.  On  the  other  hand,  the  application  is  opposed  by 
the  respondent  company,  whose  position  is  supported  by  the  affidayits 
of  the  presidents  of  the  leading  tmst  compsmies,  who  express  the 
opinion  that  injury  and  confusion  will  result  Prior  to  the  amend- 
ment of  the  Code  in  1893,  the  power  to  authorize  the  change  of  name 
by  a  trust  company  was  vested  exclusivdy  in  the  superintendent 
of  banks;  and  this  circumstance,  together  with  the  one  that  under 
the  existing  law  the  petition  must  be  approved  by  him,  should  be 
taken  into  consideratton.  Notwithstanding  the  weight  to  be  at- 
tached thereto,  the  court  at  special  term  conduded,  upon  a  considerar 
tkm  of  all  the  facts,  that  confusion  would  arise,  and  refused  to  per- 
mit the  change;  and  it  is  from  that  determinaticm  that  this  appeal 
is  taken. 

The  word  "Tmst"  is  a  general  and  descriptive  term,  universally 
recognized  as  belonging  to  a  class  of  corporations,  and  no  question 
arises  here  but  that  the  petitioner  comes  within  that  class,  and  that 
the  use  by  it  of  the  word  "Trust"  in  its  corporate  name  would  be 
truly  descriptive  of  the  actual  power  and  business  of  the  company. 
Were  it  not,  therefore,  for  the  confusion  or  deception  which  it  is 
daimed  might  follow,  no  reasonable  objection  could  be  presented 
against  the  assumption  of  a  word  truly  descriptive  of  its  powers  and 
business.  Notwithstanding  the  unquestioned  right  of  the  petitioner 
in  the  abstract  to  the  use  of  the  word  "Trust"  as  part  of  its  corporate 
title,  the  question  before  the  court  is  whether  the  name,  taken  as  a 
whole,  which  it  proposes  to  assume,  is  the  name  of  any  other  domestic 
corporation,  or  a  name  so  nearly  resembling  it  as  to  be  calculated  to 
deceive  or  produce  confusion.  The  title  of  the  objecting  company  is 
"Unitfed  States  Trust  Company  of  New  York,"  and  the  name  of  the 
petitioner,  if  leave  were  granted  to  add  the  word  "Trust,"  would  be 
"TJnited  States  Mortgage  &  Trust  Company."  It  is  to  be  noticed,  in 
passing,  that  the  affidavits,  other  than  those  of  the  president  and 
vice  president,  used  in  opposition  to  the  petition,  speak  of  the  re- 
spondent, not  by  its  full  title,  but  as  the  "United  States  Trust  Com- 
pany"; and  this  is  explained  by  the  afftdavits  of  th.e  officers  referred 
to,  who,  while  admitting  the  correct  corporate  name  as  above  given, 
aver  that  it  is  commonly  known  as  the  "United  States  Trust  Com- 
pany," instead  of  by  its  real  corporate  name  of  "United  States  Trust 
CJompany  of  New  York." 

It  has  been  held  that: 

"A  corporation  existing  under  the  laws  of  this  state  cannot  In  legal  pro- 
ceedings be  properly  designated  by  two  names.  A  corporation  cannot,  except 
u  authorized  by  law,  change  Its  own  name,  either  directly  or  by  user.  It 
eunot  do  such  an  act  for  Itself,  neither  can  the  public  give  It  a  name  other 
tban  that  of  Its  creation;  that  Is,  a  name  by  which  it  can  be  recognized  In 
jBdidal  proceedings."   McOaty  v.  People,  46  N.  Y.  160. 

And,  again: 

"The  use  by  tlie  defendant  of  the  words  'Employers'  Liability  Company' 
In  its  corporate  name  wonld  not  be  enjoined  on  the  ground  that  confusion 
wonid  reanlt  as  to  the  Identity  of  the  two  companies.  In  that  it  was  the  cus- 
tom to  refer  to  Insurance  companies  by  abbreviated  titles,  since  defendant 
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would  be  permitted  to  do  business  only  In  its  corporate  name,  which  Is  dls- 
tingulshable  from  that  of  plaintlft."  Employers'  Liability  Assur.  Ckxp.  t. 
Employers'  LlabUity  In&  Co.  (Sup.)  10  N.  Y.  Supp.  81S. 

See,  also,  Boston  Rubber  Shoe  Co.  v.  Boston  Robber  C5o.,  149  Mass. 
436,  21  N.  E.  875. 

In  determining  the  question  before  us,  then,  we  should  consider 
what  would  be  the  true  legal  name  of  the  petitioner  were  the  change 
granted,  and  compare  it  with  the  real  legal  designation  of  the  ob- 
jecting company.  Is  the  name  "United  States  Mortgage  &  Trust 
Ck)mpany"  likely  to  produce  confusion  between  it  and  "United 
States  Trust  Company  of  New  York"?  It  is  insisted  by  the  re- 
spondent that  this  would  be  calculated  to  deceive  the  public  re- 
garding the  identity  of  the  two  corporations,  and  that  it  would  con- 
stitute an  unwarranted  interference  with  its  vested  rights.  It  is 
well  established  that  an  existing  corporation  is  entitled  to  protection 
against  the  use  of  a  similar  name  by  a  competing  junior  corporation. 
Whether  we  have  regard  to  the  numerous  cases  determining  in  what 
instances  the  court  will  prevent  the  assumption  by  a  new  company 
of  a  title  similar  to  that  of  an  older  company,  or  determine  the  ques- 
tion here  by  the  language  of  the  statute,  which  states  the  considera- 
tions that  are  controlling  in  granting  or  refusing  a  change  of  name, 
it  will  be  found  difficult,  if  not  impossible,  to  formulate  any  gen- 
eral principle  that  will  control  all  situations,  but  each  application 
must  be  determined  upon  its  own  facts.  It  is  for  this  reason  that 
it  is  impossible  to  reconcile  the  conflicting  cases;  but  an  examination 
will  show  in  nearly  every  instance  that  the  conflict  is  apparent  rather 
than  real,  because  in  all  the  same  general  principles  are  applicable, 
but  they  are  affected  or  controlled  by  the  particular  facts  of  the 
case  before  the  court.  This  has  been  attempted  to  be  pointed  out 
In  the  case  of  Farmers'  Loan  &  Trust  Co.  v.  Farmers'  Loan  &  Trust 
Co.  of  Kansas  (Sup.)  1  N.  Y.  Supp.  44,  wherein  it  is  said: 

"A  name,  whether  of  an  individual  or  corporation,  as  well  as  any  other 
mark  or  symbol,  will  be  protected  in  a  proper  case,  and  that  irpespective  of 
whether  such  name  is  an  arbitrary  one  or  not.  If  other  considerations  ea- 
tltling  it  to  protection  are  present" 

Here  there  is  no  claim  that,  by  fraud  or  fraudulent  means,  the 
petitioner  seeks  to  avail  itself  of  the  business  reputation  or  standing 
of  the  respondent.  The  absence  of  any  element  of  fraud,  however, 
Is  not  controlling;  as  the  court,  apart  from  any  fraud  or  fraudulent 
intent,  would  interfere  where  there  was  reasonable  ground  to  con- 
clude that  the  act  complained  of  would  result  in  injury  to  the  in- 
dividual or  corporation  complaining,  or  in  imposition  or  deceit  upon 
the  public,  by  destroying  their  identity.  Both  companies,  for  more 
than  20  years,  have  carried  on  the  business  of  mortgage  loans  in  this 
<5ity,  with  extensive  connections  in  Europe  and  different  parts  of 
the  United  States,  without  injury  or  suggestion  of  interference  or 
confusion.  The  words  "United  States"  have  been  conmion  to  the 
names  of  both  companies,  and  it  is  not  claimed  that  either  could  be 
deprived  of  these,  which  concededly  have  a  tendency,  if  confusion  is 
to  result,  to  produce  it  If  the  words  "United  States"  were  eliminated 
from  the  titles  of  both  companies,  and  we  should  compare  what  then 
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remained,  it  Ib  clear  that  no  confusion  could  arise  from  tlie  use 
by  the  petitioner  of  the  name  "Mortgage  &  Trust  CJompany,"  as  com- 
I»red  with  the  use  by  the  respondent  of  the  name  "Trust  CJompany 
of  New  York."  If,  however,  we  add  the  words  (Common  to  both,— 
"United  States," — ^having  in  mind  the  past  history  of  the  two  com- 
panies, that  for  over  20  years  they  had  been  engaged,  so  far  ae  loan- 
ing money  on  bond  and  mortgage  is  concerned,  in  a  similar  branch 
of  business,  the  fact  that  they  both  have  existed  and  carried  on  busi- 
ness for  such  a  length  of  time  without  a  claim  being  advanced  that 
any  confusion  in  t£e  identity  of  the  corporations  or  injury  to  the 
business  of  either  resulted  must  be  regarded  as  significant  in  deter- 
mining the  question  before  us.  We  know  that  the  words  "United 
States,"  just  as  we  know  that  the  word  "Manhattan,"  or  the  words 
"New  York,"  have  been  applied  to  various  kinds  of  corporations  or- 
ganized for  trust,  investment,  insurance,  building,  and  various  other 
purposes,  and  that  the  use  of  such  prefixes  by  different  companies 
has  become  common  in  this  city  and  throughout  the  country.  Thus, 
in  this  city  alone,  without  enumerating  all  the  companies  with  almost 
similar  names  that  use  the  prefix  "New  York,"  we  have,  as  using 
the  word  "Manhattan,"  the  Manhattan  Trust  Company,  the  Manhat- 
tan Investment  Company,  and  the  Manhattan  Company.  The  pub- 
lic, familiar,  as  they  necessarily  must  be,  with  this  fact,  are  ac- 
customed to  seize  on  some  characteristic  word  or  words  in  the  title 
of  a  company  to  distinguish  it  from  all  other  companies,  which,  as 
part  of  their  titles,  might  have  words  similar  to  those  by  such  com- 
pany employed.  So  here  we  think  that  the  words  "Mortgage  Com- 
pany," the  title  under  which  the  petitioner  established  its  business, 
woiild  be  its  distinguishing  feature,  and  prevent  confusion  of  iden- 
tity, even  though  the  word  "Trust"  were  added  to  its  corporate 
name 

This  addition,  as  we  have  said,  is  indicative  of  the  increase  of  the 
petitioner's  powers;  and,  unless  it  appeared  that  there  was  reason- 
able ground  for  thinking  that  deception  or  confusion  would  result, 
the  court  should  not  prevent  the  use  of  a  word  that  expresses  to 
the  public  its  business.  And,  in  regard  to  the  use  of  this  word 
<T?rust,"  what  was  said  in  Canal  Co.  v.  Clark,  13  Wall.  311,  is  ap- 
plicable: 

"To  entitle  a  name  to  equitable  protection,  as  a  trade-mark,  the  right  to  its 
use  must  l>e  exclusive,  and  not  one  which  others  may  employ  with  as  much 
truth  as  those  who  use  it  *  *  *  Equity  wUl  not  enjoin  against  telling  the 
truth." 

Or,  as  said  in  Caswell  v.  Davis,  58  N.  Y.  234: 

"There  Is  no  principle  more  firmly  settled  in  the  law  of  trade-marks  than 
that  words  or  phrases  which  have  been  In  common  use,  and  which  Indicate 
the  character,  kind,  quality,  and  composition  of  the  thing,  may  not  be  appro- 
priated by  any  one  to  his  exclusive  use." 

And,  again  (Id.  235): 

"W<H-dB  are  but  symbols.  When  they  are  used  to  signify  a  fact,  or  when, 
with  what  purpose  soever  used,  they  do  signify  a  fact,  which  others  may  by 
the  use  of  them  express  with  equal  truth,  others  have  an  equal  right  to  them 
for  that  purpose." 
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There  Is  force,  ther^ore,  in  the  contention  of  the  petitioner  tliat, 
having  the  right  to  do  a  trust  business,  it  has  the  right  to  use  an 
appropriate  name,  and  cannot  be  required  to  invent  a  new  one ;  that, 
being  a  trust  company,  it  has  a  right  to  signify  the  fact  by  the  only 
word  that  clearly  and  truthfully  expresses  it.  The  cogency  of  tliis 
reasoning  is  only  to  be  affected  by  considerations  which  would  lead 
to  a  conclusion  that  the  similarity  between  the  titles  of  the  two  cor- 
porations was  such  as  to  mislead  the  public  or  produce  confusion; 
and  in  the  end,  it  being  conceded  that,  bat  for  this  circumstance, 
the  petitioner  has  an  undoubted  right  to  the  name  it  seeks  to  use, 
it  must  be  determined  by  a  comparison  of  the  two  names,  and  thus 
the  aid  ordinarily  given  to  the  court  by  reference  to  other  cases 
which  have  been  cited  by  both  counsel  is  absent.  Most  of  these  are 
cases  where  one  corporation  has  sought  to  restrain  another  from 
using  a  name  that  had  become  the  trade-mark  of  the  objector,  or  so 
similar  as  to  produce  confusion  and  loss.  It  is  obvious  that  these 
can  have  no  direct  relation  to  a  situation  such  as  here  presented, 
where  the  question  to  be  determined  is  under  the  statute,  whereby 
it  is  made  the  duty  of  the  petitioner  to  satisfy  the  court  that  there 
are  no  reasonable  grounds  for  concluding  that  deception  or  confusion 
will  follow  the  granting  of  the  apfdication.  However  much,  there- 
fore, they  may  serve  to  illustrate  or  pres^it  analogies,  they  are  in 
no  respect  controlling  as  authorities;  and  we  are  left  to  determine, 
under  the  plain  wording  of  the  statute,  whether  the  petitioner  has 
complied  with  its  provisions. 

Our  conclusion,  upon  applying  the  statute  to  the  facts  here  appear- 
ing, is  that  it  cannot  with  reason  be  asserted  that  there  is  a  proba- 
bility of  confusion  ensuing,  or  of  the  identity  of  the  two  corporations 
being  destroyed.  A  mere  possibility  by  the  suggestion  of  extreme 
instances  that  might  never  occur  should  never  be  the  basis  of  the 
court's  action,  its  duty  being  to  determine  what  with  reasonable  cer- 
tainty would  be  the  natural  consequences  of  granting  the  application. 
As  in  the  past  both  companies  have  done  business  side  by  side,  with- 
out injury  resulting  to  the  older  company,  or  confusion  being  created 
in  the  public  mind,  we  think  this  is  an  assurance  that  the  addition 
of  the  word  "Trust"  will  not  work  injury  or  confusion  in  the  future. 
We  think,  therefore,  that  the  court  below  erred  in  refusing  the  ap- 
plication, and,  for  that  reason,  that  the  order  should  be  reversed,  and 
the  application  granted,  with  f  10  costs  and  disbursementa 

POLLETT,  J.,  concurs. 

Van  brunt,  p.  J.  I  cannot  concur  in  the  conclusion  arrived  at 
by  Mr.  Justice  (yBBIEN  in  the  case  at  bar.  There  is  no  doubt  but 
that  great  confusion  would  arise  in  case  the  application  of  the  ap- 
pellant was  granted.  It  is  not  the  question  whether  business  and 
financial  men  would  be  misled  by  similarity  of  names;  but  it  is  to 
protect  those  who  are  not  familiar  with  the  precise  titles  of  cor- 
porations that  the  provisions  of  law  in  respect  to  change  of  name 
were  enacted.  In  wills  and  deeds  naming  executors,  trustees,  and 
guardians,  or  legatees,  we  find  chiefly  the  erroneous  descriptions 
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of  corporations  which  canse  confusion;  and  in  such  cases  there  is 
always  a  similarity  of  names  which  is  catching  to  the  ear,  and  im- 
presses itself  npon  the  mind.  And,  in  case  tiiis  application  were 
granted,  we  should  find,  where  instruments  such  as  have  been  above 
mentioned  are  executed  and  trusts  created,  the  use  of  the  words 
TTnited  States  Trust  Company"  where  it  was  intended  to  designate- 
one  or  the  other  of  the  two  corporations  in  question ;  and  it  would' 
become  a  matter  for  the  courts  to  decide  as  to  which  corporatioD< 
was  intended,  which  could  only  be  determined  by  action.  The  United; 
States  Trust  Company  is  neither  the  precise  appellation  of  the  re- 
spondent or  of  the  appellant,  but  both  would  claim  it;  and,  where 
there  had  been  no  previous  dealings  between  the  person  executing 
the  instrument  and  those  companies,  it  would  be. mere  guesswork 
npon  the  part  of  the  court  as  to  which  was  intended.  I  do  not  think 
that,  under  Buch  circumstances,  an  application  of  this  kind  should 
be  allowed.  The  order  appealed  from  should  be  affirmed,  with  f  10 
costs  and  disbursements. 

<83  Hun.  509.)  MICHBLSBN  v.  SPIES. 

(Supreme  Court,  General  Term,  First  Department    January  18,  1895.) 

POSTPOKKMENT  OP  TrIAV- ABSENT    WiTNKgS. 

It  Is  error  to  refuse  a  motion  to  postpone  a  case  where  tbe  moving  affi- 
davit shows  withont  contradiction  tluit  the  moving  party  was  about  to  un- 
dergo a  serious  surgical  operation,  which  would  prevent  her  presence  at 
the  trial,  and  that  she  was  the  sole  witness  as  to  a  material  Issue. 

Appeal  from  special  term,  New  York  county. 

Action  by  Heinrich  Michelsen  against  Amelia  L.  Spies  on  a  promis- 
sory note.  Prom  an  order  denying  a  motion  to  open  a  default,  to 
set  aside  an  inquest,  and  to  grant  a  new  trial,  defendant  appeals. 
Affirmed  on  condition. 

Argued  before  VAN  BEUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

James  H.  Warner,  for  appellant 
Hamilton  B.  Squier,  for  respondent. 

O'BRIEN,  J.  The  action  is  brought  upon  a  demand  promissory 
note  for  fl2,000  made  by  defendant's  testator  to  one  Ferrand,  and 
transferred  to  plaintiff  after  maturity.  The  defendant  admits  the 
making  of  the  note,  but  claims  that  she  advanced  and  paid  to  Fe^ 
rand,  for  the  estate  of  the  testator,  the  sum  of  f  600,  which  payment 
■was  made,  at  the  request  of  said  Ferrand,  as  an  advance  on  any 
amount  of  pro  rata  dividend  that  might  become  due  and  payable  to 
said  Ferrand  upon  the  note  on  a  final  distribution  of  the  property 
in  the  hands  of  the  defendant  as  executrix  under  the  will  of  the  tes- 
tator. Upon  the  canse  being  reached  for  trial,  the  defendant  pre- 
sented a  physician's  affidavit  to  the  effect  that  a  serious  operation 
would  prevent  her  presence  at  the  trial,  and  testifying,  which  was 
supplemented  by  that  of  the  defendant's  counsel,  that  the  defendant 
was  the  sole  witness  to  the  transaction  or  agreement  between  her 
v.S2N.Y.8.no.l — 2 
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and  Ferrand  regarding  the  payment  of  the  |600,  and  was  a  material 
witness  to  prove  such  aflarmative  defense  of  payment.  None  of  the 
statements  contained  in  these  affidavits  was  controverted  by  plain- 
tiff, nor  does  it  appear  that  he  would  have  been  in  any  way  injured 
by  the  delay.  Upon  these  affidavits,  a  motion  for  an  adjonrament 
was  made  until  defendant  could  testify,  which  motion  was  denied. 
Subsequently,  a  motion  was  made  before  the  trial  judge  to  have 
the  default  opened,  and  a  new  trial  granted,  which  yraa  likewise  de^ 
nied,  upon  the  ground  that  plaintiff  offered  to  admit  the  payment 
of  ?600,  if  pleaded. 

The  affidavits  furnished  a  legal  excuse,  entitling  the  defendant  to 
an  adjournment,  if  her  testimony  was  material  and  necessary  to 
an  issue  in  the  case.  The  issue  raised  was  whether  the  f  600  was  a 
payment  on  the  note,  or  a  pro  rata  dividend  on  the  debt.  That  these 
are  not  the  same  thing  is  evident  from  a  consideration  of  the  effect 
of  such  payment,  if  we  assume  that  the  estate  of  the  testator  was 
insolvent,  and  unable  to  pay  the  debt  in  full.  In  one  event,  it  would 
be  but  a  payment  on  the  indebtedness,  leaving  the  balance  upon 
which  the  creditor  could  obtain  a  dividend  out  of  the  estate;  while, 
on  the  other  hand,  if  the  entire  debt  were  presented  and  allowed, 
and  a  dividend  less  than  the  whole  amount  were  to  be  applied  upon 
plaintiff's  claim,  then  the  defendant  would  be  entitled  to  a  credit 
upon  such  dividend  for  the  f600  already  paid.  This  issue  being 
raised,  and  it  being  a  material  issue,  the  defendant  was  entitled  to 
present  her  side  upon  the  triaL  Not,  however,  being  pres^tt,  but 
offering  a  legal  excuse,  the  cause  should  have  been  adjourned.  If 
the  plaintiff  is  entitled  to  any  benefit  obtained  contrary  to  the  legal 
right  which  the  defendant  had  to  an  adjournment,  it  should  only 
be  upon  the  assumption  that  she  could  maintain  her  defense  that  the 
f  600  was  not  a  payment  on  the  note,  but  was  a  pro  rata  dividend  on 
the  debt.  The  order  should  be  reversed,  with  flO  costs  and  dis- 
bursements, and  the  motion  granted,  with  f  10  costs,  unless  the  plain- 
tiff stipulates  to  enter  a  judgment  for  the  amount  of  the  note,  with  in- 
terest thereon,  without  costs,  and  thereupon  to  indorse,  as  a  payment 
thereon,  a  sum  equal  to  |600,  with  Interest  from  October  18,  1893, 
in  which  case  the  order  is  affirmed,  without  costs  to  either  party. 
All  concur. 

(84  Hun,  (U.) 

PEOPLE  ex  rel.  DOHEUTY  v.  BOARD  OP  POLICE  COM'RS.    PEOPLE 
ex  rel.  MEEHAN  v.  SAME.  .PEOPLE  ex  rel.  HOCK  v.  SAME. 

(Supreme  Court,  Qeneral  Term,  First  Department.   January  IS,  1805.) 

1.  Municipal  Corporation8— Discharge  of  Poi.icbman— Pkesdmptiohs. 

The  decision  of  the  police  commissioners,  discharging  a  policeman,  la  en- 
titled, on  certiorari,  to  the  same  presumptions  that  the  verdict  of  a  Jury  Is 
entitled  to  on  appeaL 

S.  Same— Testimony  of  Bawdthousk  Keeper— Corroboration. 

The  testimony  of  a  bawdyhouse  lieeper  that  she  had  paid  relator,  the 
police  captain  of  the  precinct,  money  for  the  privilege  of  carrying  on  her 
unlawful  business  without  interference,  la  corroborated  by  evidence  that 
relator  knew,  during  the  period  referred  to  by  the  witness,  that  she  was 
keeping  a  bawdyhouse;  that  she  had  been  seen  giving  money  to  the  ward- 
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men  who,  as  she  testified,  -were  sent  by  relator  to  receive  It;  that  relator 
bad  been  on  the  police  force  17  years  as  patrolman,  at  a  salary  of  $1,200 
a  year;  3  years  as  sergeant,  first  at  $1,600,  and  later  at  $2,000,  a  year;  and 
4  years  as  captain,  at  $2,750  a  year,— during  which  time  be  had  accumu- 
lated $28,000,  thougb  he  had  been  married  10  years,  and  had  a  family  of 
eight  children ;  his  only  explanation  of  such  accumulation  being  his  un- 
supported testimony  that  about  7  years  before  the  ti-lal  he  had  placed 
$200  in  the  hands  of  a  broker,  who,  by  speculating  with  It,  bad  in  6 
months  increased  it  to  $22,000. 

3.  Bake— Time  to  Prepare  vor  Trial— Discrbtior  of  Commissioners. 

The  refusal  of  the  police  commissioners  to  postpone  the  hearing  of 
charges  against  a  policeman  is  not  ground  for  reveraal  of  their  finding, 
unless  they  abused  their  discreti<HL 

4.  Same— Chalt.bkob  or  Commissioner. 

It  is  not  error  for  a  commissioner  to  sit  on  the  trial  of  charges  against 
a  policeman,  after  he  has  been  challenged  on  the  ground  that  be  has 
prejudged  the  case,  and  does  not  intend  to  give  the  policeman  a  fair  trial; 
it  not  being  claimed  that  such  commissioner  had  any  interest  in  the  mat- 
ter, or  was  disqualified  by  any  statute. 

8.  Same— Separate  Trials. 

It  is  not  error  for  a  police  commissioner  to  refuse  separate  trials  to  a 
captain  and  two  wardmen  charged  with  receiving  bribes  for  the  protec- 
tion of  an  unlawful  business,  where  the  money  was  charged  to  have  been 
paid,  pursuant  to  a  common  purjKtse  and  understanding,  first  to  the  cap- 
tain, in  the  name  of  bis  wardmen,  and  afterwards  to  the  wardmen. 

Writs  of  certiorari  by  Michael  Doherty,  Bernard  Meehan,  and 
John  Hock,  respectively,  to  the  board  of  police  commissioners  of 
the  city  of  New  York,  to  review  the  proc^ings  of  said  board  in 
dismissing  relators  from  the  police  force.     Dismissed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT  and  PABKEB^ 
JJ. 

Abraham  L.  Fromme,  for  relators. 
Francis  L.  Wellman,  for  respondent. 

PABKEB,  J.  The  relator  Doherty  insists  that  the  evidence  pre- 
sented to  the  police  commissioners  was  insufficient  to  sustain  the 
findings  of  bribery  made  by  them;  and  it  becomes  the  duty  of  the 
court  to  inquire  whether  there  was  evidence  tending  to  support  the 
finding,  and,  if  there  was,  whether  there  was  such  a  preponderance 
of  proof  against  the  existence  of  such  fact  as  would  make  it  the 
duty  of  the  court  to  set  aside  the  decision  as  against  the  weight  of 
evidence.  In  support  of  their  determination,  however,  the  court  will 
indulge  in  the  same  presumptions  that  it  would  in  support  of  a  ver- 
dict of  a  jury.  People  ex  rel.  Masterson  v.  French,  110  N.  Y.  494, 
18  N.  E.  133;  People  ex  rel.  Hogan  v.  French,  119  N.  Y.  493,  23  N.  E. 
1058;  People  ex  rd.  McAleer  v.  French,  119  N.  Y.  502,  23  N.  E.  1061; 
People  T.  Martin,  142  N.  Y.  352,  37  N.  E.  117;  Code  Civ.  Proc.  § 
2140. 

The  direct  evidence  of  bribery  consisted  of  the  testimony  of  Au- 
gusta Thurow,  who  for  some  3|  years  prior  to  this  trial  had  been 
the  keeper  of  a  house  of  ill  fame.  Her  story  was,  in  brief,  that 
October  25,  1892,  while  the  relator  was  captain  of  the  precinct  in 
which  her  house  was  situated,  her  premises  were  raided,  and  she 
was  placed  under  arrest;  that  she  pleaded  guilty  before  the  special 


Digitized  by 


Google 


20  HEW   TOBX  SOFFISHEBT,  VoL  32.  [Sup.  Ct 

sessions  on  Norember  2,  1892,  was  fined  f25,  which  she  paid,  and 
was  then  discharged.  After  her  arrest,  but  before  election,  ebs 
went  to  the  station  house,  accompanied  bj  her  husband,  to  see  the 
captain.  It  was  early  erening,  and,  when  she  reached  the  station 
house,  her  husband  remained  outside,  while  she  went  in,  and  there 
saw  Capt.  Doherty  alone,  and  the  witness  describes  what  took 
place  as  follows: 

"The  Witness:  I  says,  1  have  come  to  see  yon  about  my  house.*  He  says, 
'Have  you  been  tried  in  special  sessions?*  I  said,  'Yea.*  He  says,  'What 
was  you  fined?'  I  said,  '25.'  He  says,  1  told  them  not  to  push  yon  hard.* 
Then  after  that  I  said  that  I  would  like  to  run  my  house  the  same  as  every- 
body else  did  In  the  precinct,  and  he  says,  'I  will  send  my  man  Meehan 
around.'  I  told  the  captain  that  I  had  done  bnslness  with  Bissert,  and  he 
said,  'Meelian  is  a  nice  fellow,  and  you  will  certainly  get  along  with  him.'  ** 

A  few  nights  later,  Mrs.  Thurow  said  there  was  a  large  procession 
passing,  and  she  was  out  in  the  street  with  some  girls,  when  the 
wardman  Meehan  ran  np  to  her,  and  said: 

"Wait  until  after  election,  and  we  will  see  whether  Tammany  wins;  and 
then  you  will  put  out  brooms,  and  go  right  ahead  in  business;  put  brooms  out 
of  the  door,  and  sweep  out  the  other  party,  and  go  ahead  in  business." 

The  day  after  election,  she  bought  the  brooms  at  Lnhr's  grocery 
near  by,  fastened  them  openly  on  the  door  of  her  house,  and  then 
the  house  was  opened  again  for  the  conduct  of  the  illegal  traffic 
which  led  to  its  being  raided  two  weeks  before.  The  night  after 
the  election,  she  says  that  Meehan  came  into  the  hall  of  her  house; 
and,  the  girls  having  told  her  of  his  coming,  she  went  to  him  in  the 
hall,  and  Meehan  &i:d,  "  1  see  you  have  commenced  business';  and  I 
said,  'Yes;  what  is  the  damage?'  And  he  says,  '|25';  and  I  gave 
it  to  him."  She  told  him  to  call  between  the  6th  and  10th  of  the 
month;  and  it  was  between  those  dates,  in  the  f (blowing  month  of 
December,  that  she  next  saw  him,  at  which  time  she  handed  him 
f 25,  in  front  of  the  grocery  store  of  Mr.  Lnhr.  It  was  dark,  and  no 
one  was  present,  nor  was  anything  said.  She  never  paid  Meehan 
after  that,  and  did  not  see  him  again,  except  on  the  evening  of 
January  6th,  when  she  saw  him  standing  in  the  station  house,  in 
company  with  another  man  and  four  women,  as  she  passed  into  the 
captain's  room.  She  states  the  facts  which  led  up  to  her  visit  to 
the  captain  on  that  occasion  as  follows:  The  inmates  of  her  house 
had  on  that  day  been  celebrating  the  birthday  of  a  girl  known  as 
lillie  Sanders;  and,  in  the  midst  of  the  celebration,  a  tall  man, 
with  very  light  or  white  hair,  called  at  the  place,  and  asked  to  see 
the  witness;  and,  when  she  came  to  him,  he  said:  "Yon  want  to 
go  down  to  the  house;  the  captain  wants  to  see  you;"  and  told  her 
to  go  in  the  evening,  between  the  hours  of  8  and  9.  Between  those 
hours,  accompanied  by  her  husband,  she  went  to  the  station  house. 
Thurow  waited  outside  while  she  passed  into  the  captain's  room. 
She  described  the  interview  which  took  place  between  herself  and 
the  captain  as  follows: 

"A.  I  went  in,  and  I  said  to  the  captain.  'Did  yon  send  for  me?*  And  he 
said,  'Yes.'  I  says,  'I  have  brought  the  money  with  me';  and  he  says,  'I  am 
not  supposed  to  take  money.'     And  he  handed  me  an  envelope  out  of  his 
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desk,  and  says  to  me,  'Write  on  that,  "Hock" ';  and  I  says,  'That  to  German'; 
and  he  says,  'Yes.'  He  says,  'Now,  I  am  supposed  to  close  the  houses  In  my 
precinct.'  And  he  had  a  bunch  of  papers  similar  to  those  of  the  other  man; 
and  he  opened  It,  and  showed  me  where  the  number  of  my  house  was;  and 
he  put  his  hand  on  the  other  part  of  It,  so  that  I  could  read  my  number,  but 
nothing  else  on  the  other  side,  and  he  says:  'Now,  you  want  to  be  very  care- 
ful in  doing  business.  You  only  want  to  let  your  friends  in,  and  don't  take 
any  money  yourself.  If  you  let  strangers  in,  they  might  send  somebody 
from  the  central  office,  and  they  might  raid  you  from  the  central  office.'  " 

She  wrote  the  name  of  "Hock,"  as  directed  by  the  captain,  and 
pat  the  money  inside  of  the  envelope,  the  captain  placing  it  in  a 
pigeon  hole  in  his  desk.  The  next  day,  she  says,  she  read  in  a  news- 
paper that  Meehan  was  no  longer  the  wardman  of  the  precinct;  that 
he  had  been  transferred,  Jannary  26th,  to  another  district,  and 
Hock  had  been  appointed  precinct  detective  in  his  stead.  In  the 
early  part  of  the  following  month  of  February,  the  witness  waa  in- 
formed by  some  of  the  inmates  of  her  house  that,  daring  a  brief 
a'bsence.  Hock  had  called,  so  she  went  again  to  the  office  of  the 
captain,  and  what  took  place  she  describes  as  follows: 

"A.  I  says  to  him,  'Captain,  did  you  send  Hock?'  And  he  says,  1  could  not 
send  anybody  else.'  I  says,  'I  was  not  there  when  he  went  into  the  hall,  and 
the  girls  told  me  that  Hock  was  there;  so  I  knew  It  was  time  for  the  money, 
and  I  brought  it  with  me.'  And  be  gave  me  an  envelope,  and  I  put  it  in, 
and  he  put  it  in  the  pigeon  hole.  Q.  Then  yon  told  him  that  the  girls  had 
told  you  that  Hock  had  been  th^e  in  your  absence?  A.  Yes,  sir.  Q.  Was 
anything  else  said  after  you  had  given  him  the  money?  A.  Yes,  sir.  Q, 
What  was  it?  A.  I  says:  'I  don't  know  Hock;'  but  he  says:  'Well,  the 
^rls  all  know  him.  He  has  been  long  on  the  Bowery.'  I  said  that  I  did 
not  know  Hock;  that  I  did  not  know  him  personally." 

Her  first  direct  and  personal  dealing  with  the  new  wardman  took 
place  in  the  early  part  of  the  following  month  of  March.  A  little 
boy  came  to  her,  and  said  that  a  man  wanted  to  see  her,  and  she 
immediately  walked  across  the  street  to  Luhr's  store,  where  the 
man  was  standing;  and,  aided  by  the  description  which  had  been 
given  of  him  by  the  girls,  she  handed  him  |25,  and  went  away.  She 
made  a  similar  payment  to  him  in  April,  but  in  May  he  wanted  |5 
for  himself.  Against  this  latter  payment  she  protested,  but  Hock 
said:  "That  place  is  worth  f60  or  f70  to  protect  that  ranch  of 
yours.  •  •  •  The  hou^e  is  in  the  right  spot  and  in  the  right 
neighborhood.  Make  all  you  can  get  out  of  it."  Finally,  she  says, 
she  gave  him  the  95  for  himself;  and  as  he  took  it  he  said:  "Yoa 
are  a  caution.  There  ain't  one  of  them  that  hangs  back  that 
way  with  the  money  like  you."  She  testified  to  similar  payments 
to  Hock  in  June,  July,  and  August.  In  September  she  says  that 
her  husband  came  to  her,  and  reported  that  Hock  was  in  the 
house,  and  she  gave  him  the  $30,  and  he  handed  it  to  Hock  in 
her  presence.  In  October  and  November  she  made  similar  pay- 
ments, bat  in  the  middle  of  the  latter  month  her  house  was  raided 
for  the  second  time,  the  first  occasion  having  been  a  little  over 
a  year  before.  At  the  time  of  this  raid  she  was  arrested,  and 
brought  before  the  special  sessions,  where  she  pleaded  guilty,  and 
paid  a  fine  of  925,  which  was  imposed.  After  her  discharge  she 
sought  the  wardman  out  again,  and  she  says  that  he  made  a 
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proposition  to  her,  which  involved  the  payment  of  a  mnch  larger 
amount  for  protection  for  the  ensuing  year.  She,  In  turn,  pro- 
posed the  payment  of  a  smaller  sum  than  Hock  had  insisted  upon, 
and  requested  him  to  submit  to  the  captain  her  proposition;  and 
Hock  promised  tliat  he  would  come  up  again  and  let  her  know  what 
the  captain  said.  He  did  not  come  again,  but  she  saw  him 
shortly  afterwards,  and  inquired  of  him  what  the  captain  had  to 
say  about  the  arrangement  she  had  proposed?  To  this  inquiry 
Hock  made  no  answer,  but  said : 

"Well,  First  street  Is  going  to  be  closed  up  to-night,  and  yon  will  have  to 
lay  low  for  thirty  days  or  two  months.  Ton  cannot  do  anything,  because 
everything  In  First  street  and  in  the  whole  precinct  is  going  to  be  all  closed 
up.    The  Parkhurst  people  have  heea.  in  to  see  the  captain." 

Shortly  afterwards  Capt.  Cross  succeeded  the  relator  in  com- 
mand of  the  precinct,  and  her  house  was  raided. 

But,  urges  the  counsel  for  the  relators,  this  story  of  corruption 
by  a  keeper  of  a  house  of  prostitution  was  uncorroborated,  and 
therefore  insufficient  to  support  the  findings  of  the  police  commis- 
sioners. If  it  was  essential  that  the  corroborative  evidence  should 
consist  of  statements  of  other  witnesses  who  testify  directly  to  the 
same  effect,  the  position  of  counsel  would  be  well  taken.  But 
there  is  another  form  of  corroboration,  which  may  be  equally 
effectual,  furnished  by  proof  of  surrounding  circumstances  and 
conditions  which  harmonize  with  and  support,  in  essential  par- 
ticulars, the  direct  testimony,  showing  a  connection  between  the 
narrative  told  and  the  opportunities,  and  permitting  inferences  as 
to  probabilities. 

In  People  v.  Elliott,  106  N.  Y.  288,  12  N.  E.  602,  the  court  con- 
sidered whether  the  corroborative  evidence  in  that  case  was  suf- 
ficient to  meet  the  requirements  of  section  399  of  the  Code  of  Crim- 
inal Procedure,  forbidding  a  conviction  upon  the  testimony  of  an 
accomplice,  unless  "corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant  with  the  commission  of  the  crime."  There 
was  no  direct  evidence  connecting  defendant  with  the  crime  other 
than  that  of  the  accomplice.  The  evidence  offered  for  that  pur- 
pose showed  that  the  defendant  had  been  previously  convicted  of 
a  like  crime;  that  he  and  the  accomplice  were  acqnaintiinces  and 
associates  in  the  city  of  New  York;  that  he  was  in  Rochester,  the 
place  where  the  crime  was  committed,  and  at  Charlotte,  a  place 
near  Rochester,  some  days  prior  to  the  commission  of  the  crime, 
and  registered  at  three  hotels  under  an  assumed  name;  that  the 
accomplice  was  with  the  defendant  at  Charlotte,  and  was  intro- 
duced by  him  to  a  third  person.  When  arrested,  he  asked  the 
officer  if  any  one  had  been  arrested  in  Rochester;  and,  upon  being 
asked  why,  he  said  there  must  have  been  somebody  who  had  done 
some  talking,  and,  while  denying  that  he  had  committed  the  crime, 
said  he  knew  who  did  it.  The  court,  in  holding  that  there  was 
sufficient  corroboration  to  sustain  the  conviction,  said : 

"All  these  circumstances  certainly  have  some  tendency  to  corroborate  the 
evidence  of  the  accomplice,  and  they  seem  to  us  to  satisfy  the  requirements 
of  the  section  of  the  Criminal  Code  referred  to.     Each  circumstance,  taken 
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toy  Itself,  Is  quite  Inconclusive,  but,  when  considered  together,  they  certainly 
furnish  some  corroboratlTe  evidence.  It  Is  not  necessary  that  the  corrobora- 
tive evidence  of  itself  should  be  sufficient  to  show  the  commission  of  the 
crime,  or  to  connect  the  defendant  with  It  It  is  sufficient  if  it  tends  to 
connect  the  defendant  with  the  commiBBion  of  the  crime." 

In  Moller  v.  MoUer,  115  N.  Y.  466,  22  N.  E.  169,  an  action  for 
divorce,  the  defendant  invoked  the  rule,  established  by  the  courts, 
that  the  uncorroborated  evidence  of  prostitutes  and  private  de- 
tectives is  insufficient  to  break  the  bonds  of  matrimony.  The  coart, 
■while  approving  the  rule,  said: 

"But  the  illicit  amours  of  faithless  husbands  and  wives  are  usually  clan- 
destine, and  their  wicked  paths  are  hidden  from  public  observation;  and 
bence  courts  must. not  be  duped,  and  they  must  take  such  evidence  as  the 
nature  of  the  case  permits,  circumstantial,  direct,  or  positive,  and  bringing 
to  bear  upon  it  the  experience  and  observations  of  life,  and  thus  weighing  it 
■with  prudence  and  care,  give  effect  to  its  just  preponderance." 

Other  recent  cases  in  which  this  general  rule  has  been  applied 
are  People  v.  Terwilliger,  74  Hun,  310,  313,  26  N.  Y.  Supp.  674; 
People  V.  Hooghkerk,  96  N.  Y.  149,  162;  People  v.  Everhardt,  104 
N.  Y.  481,  11  N.  E.  62;  People  v.  Ogle,  104  N.  Y.  511,  615,  11  N.  E. 
53;  People  r.  Jaehne,  103  N.  Y.  182,  8  N.  E.  374;  McCarthy  v.  Mc- 
Carthy, 148  N.  Y.  235, 38  N.  E.  288. 

Necessarily,  there  can  be  no  direct  evidence  of  the  commission 
of  an  offense  of  the  character  of  that  of  which  the  rdator  has  been 
found  ^ilty  by  the  police  commissioners,  other  than  that  furnished 
by  one  of  the  two  parties  to  the  transaction.  Receipts  are  not 
ordinarily  given  for  bribe  money,  nor  the  presence  of  witnesses  in- 
-vited  to  see  paid  over  the  price  of  official  dishonor.  But,  while  this 
is  80,  it  is  necessary  that  there  should  be  some  corroborating  facts 
and  circumstances  harmonizing  with  the  direct  testimony  which 
give  to  it  such  wei^t  and  strength  as  to  induce  belief  In  its  truth. 

We  shall  now  inquire  whether  there  were  such  corroborating 
facts  as  to  authorize  the  police  commissioners  to  find,  as  they  did, 
that  the  story  of  the  woman  Thurow  was  true.  One  of  the  pregnant 
facts  seems  to  be  thoroughly  established,  outside  of  the  testimony  of 
Mrs.  Thurow,  and  that  is  that,  during  the  period  for  which  she 
claims  to  have  paid  for  police  protection,  she  was  conducting  a 
house  of  prostitution.  It  is  equally  as  well  established  that  Sus 
relator  well  knew  that  such  was  the  fact  These  facts  are  made  to 
appear  by  evidence  entirely  outside  of  the  testimony  of  the  inmates 
West  and  Sanders.  It  was  in  October,  1892,  that  the  woman 
Thurow  was  first  arrested.  This  relator  had  been  the  captain  of 
the  precinct  from  the  early  spring.  During  this  time  it  appears 
that  the  women  inmates  of  this  house  were  actually  detected,  by 
passing  officers,  soliciting  from  the  stoop.  More  than  that,  the 
officers  frequently  arrested  some  of  the  inmates,  and  brought  them 
before  the  magistrate,  who,  in  some  instances,  imposed  a  ncnninal 
fine,  which  they  paid.  The  relator's  knowledge  of  the  character 
of  the  house  appears  from  his  own  testimony,  as  well  as  from  other 
evidence,  consisting  in  part  of  a  letter,  dated  Jtme  23,  1892,  written 
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by  him.  to  Werner  A.  Meyer,  the  agent  for  the  owner  of  the  premises 
occupied  by  Mrs.  Thurow  as  lessee.     The  letter  is  as  follows: 

"Precinct  Na  14,  New  Tork,  June  23,  1892. 
"Werner  A.  Meyer,  Esq.,  16  First  Street— Sir:  I  wisli  to  notify  you  that 
the  premises  known  as  'Na  23  Second  Avenue,'  of  which  I  understand  you 
are  the  agent,  is  now  being  used  for  immoral  purposes.  I  have  received  so 
many  complaints  about  it  tbat  I  have  procur^ed  the  necessary  evidence  against 
the  place  of  Mrs.  Thurow.  I  would  advise  you  to  take  such  action  as  would 
save  the  owner  from  being  prosecuted. 

"Respectfully,  Michael  Doherty,  Captain  14th  Precinct" 

What  action  the  agent  took  in  the  matter  we  are  not  informed, 
but  certain  it  is  that  the  captain  took  no  steps  in  the  direction  of 
closing  the  house  for  nearly  four  months  thereafter,  when  the 
premises  were  raided,  and  Mrs.  Thurow  placed  under  arrest  She 
pleaded  guilty  to  the  charge  of  keeping  a  disorderly  house,  and  paid  a 
fine  of  |25.  Without  referring  to  other  testimony  in  the  record  on 
thia  subject,  we  may  safely  say  that  her  testimony  as  to  the  character 
of  her  business,  and  the  captain's  knowledge  of  it,  prior  to  the 
time  when  she  alleges  she  commenced  to  par  for  protection,  is  fully 
confirmed.  The  arrests  of  women  from  her  stoop,  the  captain's 
letter  to  the  agent,  the  raiding  of  the  house  under  his  direction,  the 
arrest  of  the  woman  Thurow,  the  diarge  against  her  and  her  plea 
of  guilty,  assured  the  police  commissioners,  not  only  of  the  character 
of  her  business,  but  that  the  captain  had  full  knowledge  of  it  lliat 
it  is  an  important  fact  is  apparent,  when  we  consider  that,  almost 
immediately  after  she  had  paid  the  fine  and  been  discharged,  she 
went  on  with  the  business  the  same  as  before,  and  was  not  again 
arrested  or  tier  house  raided  for  more  than  a  year.  The  reason 
that  she  gives  for  the  cessation  of  hostnities  on  the  part  of  the 
public  was  that  she  paid  for  protection. 

The  fact  that,  immediately  after  her  arrest,  she  was  permitted 
to  go  on  with  her  business  in  the  same  manner  as  before,  and  to 
continue  it  for  so  long  a  period  of  time  with  knowledge  on  the  part 
of  the  captain  of  the  precinct  that  her  business  was  being  conducted 
as  formerly,  certainly  tended  in  the  direction  of  confirmation.  Evi- 
dence was  furnished  by  the  relator  which  permits  inferences  of  fact 
corroborative  of  material  portions  of  the  testimony  of  the  witness 
Thurow.  Some  of  his  witnesses  testified  that  day  after  day,  during 
the  months  of  June  to  November,  1893,  the  captain,  in  the  hearing 
of  the  sergeants  and  of  the  whole  platoon,  directed  that  epeciid 
efforts  be  made  for  the  suppression  of  this  particular  resort  And, 
notwithstanding  this  pretended  vigilance,  the  house  was  not  raided, 
nor  was  the  woman  Thurow  arrested.  Occasionally,  a  woman  from 
the  house  would  be  found  on  the  outside  soliciting,  and  in  full  view 
of  the  residents  of  the  immediate  neighborhood,  and  she  was  at 
once  placed  under  arrest  But  their  arrest  proved  not  to  be  a  very 
serious  annoyance  for  Mrs.  Thurow,  against  whom  the  captain  would 
have  it  believed  the  police  were  not  only  daily  warned,  but  com- 
manded to  bring  to  justice,  for,  as  promptly  as  her  women  were  ar- 
rested, she  was  accepted  as  bondswoman  by  the  sergeant  in  com- 
mand.    It  is  certainly  a  fact  of  such  moment  as  to  entitle  it  to 
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serioas  consideration  that  this  woman  should  have  been  accepted 
as  bondswoman  for  the  inmates  of  her  house  on  the  very  days  on 
which  the  captain  should  be  commanding  vigilance  on  the  part  of 
hia  force,  to  the  end  tliat  the  woman  Ihurow  and  illegitimate  busi- 
ness should  be  driven  from  the  precinct  The  witness  Thurow  says 
that  she  arranged  with  the  captain  to  have  herself  accepted  as 
bondswoman  for  the  inmates  of  her  house  when  arrested,  "just  the 
same  as  Lizzie  Myer,  another  keeper  of  a  house  of  prostitution, 
was  accepted."  The  blotter  kept  at  the  station  house,  and  which 
is  required  to  be  signed  by  the  captain  five  times  each  day,  shows 
that  Lizzie  Myer  was  frequently  accepted  as  bondswoman.  It 
farther  appears  from  this  blotter  that  tiiere  was  before  the  relator, 
as  captain,  a  record  which  it  was  his  duty  to  sign  on  five  different 
occasions  during  the  day,  whidL  should  have  informed  him,  and 
doubtless  did,  of  the  fact  that  the  woman  Thurow  was  being  ac- 
cepted as  bondswoman  for  the  inmates  of  her  house  by  his  sergeant, 
and  that  the  effect  of  such  action  was  to  make  their  arrests  a  farce. 
The  fact  that  she  was  so  accepted  on  many  occasions,  and  that  it 
was  made  to  appear  upon  the  blotter,  which  it  was  the  captain's  duty 
to  examine,  was  entitled  to  consideration  in  connection  with  her  state- 
ment that  she  was  so  accepted  in  pursuance  of  an  arrangement  with 
the  relator;  and  the  commissioners  were  at  liberty  to  draw  the  infer- 
ence that  such  fact  tended  to  corroborate  her  story.  And  tiie  captain's 
wordy  vigilance  to  his  command,  considered  in  connection  with  the 
fact  that  during  all  this  time  no  results  were  accomplished,  and  no 
efforts  made  in  that  direction,  other  than  the  arrests  of  the  women 
while  on  the  stoop  or  street,  and  which  occasioned  them  no  more  trou- 
ble than  the  production  of  Mrs.  Thurow  to  sign  a  bond,  constituted  evi- 
dence which  the  commissioners  could  weigh  in  determining  whether 
they  tended  to  corroborate  Mrs.  Thurow's  assertion  that  such  of- 
ficial neglect  of  duty  was  in  accordance  with  a  corrupt  agreement 
made  with  her.  In  matters  of  detail  her  story  was  not  without 
corroboration.  The  captain  strenuously  denies  that  the  conversa- 
tions to  which  Mrs.  Thurow  testified  ever  took  place  between  them, 
or  that  any  money  was  paid  to  him.  But  he  does  say  that  she 
called  at  the  station  house  on  two  occasions.  They  differ  radically 
as  to  what  took  place.  The  captain  says  that  on  these  occasions 
"I  told  her  she  was  a  desperate  woman,  and  I  said,  'You  get  out  of 
this  precinct,  and  get  out  of  this  station  house.' "  But  the  fact  that 
this  woman  was  in  the  station  house  and  in  the  captain's  room  was 
a  matter  for  consideration  on  the  question  of  corroboration. 

The  testimony  of  the  husband  Thurow  confirmed  that  of  the  wit- 
ness in  several  respects.  He  testified  that  on  one  occasion  he  saw 
her  hand  money  to  Hock,  and  on  another,  that  she  handed  the 
money  to  him  to  give  to  Hock,  and  that  he  did  it  in  her  presence; 
and  in  this  respect  their  statements  are  agreed.  He  confirmed  her 
statement  that  he  accompanied  her  to  the  station  house,  and  says 
that  on  one  of  the  occasions  he  went  in  the  private  room,  and 
shook  hands  with  the  captain.  Luhr,  the  proprietor  of  the  neigh- 
borhood grocery,  knew  of  the  character  of  the  house,  and  testified 


Digitized  by 


Google 


26  KEW  YOBE  BUPPLEUENT,  Tol.  32.  [Sup.  Ct. 

that  he  sold  Mrs.  Thurow  brooms,  and  saw  them  fastened  on  the 
house.  Of  course,  this  corroborates  her  statement  that  she  bought 
the  brooms  of  Luhr,  and  took  them  to  the  house,  and  fastened  them 
upon  the  door.  The  importance  of  this  corroboration  by  Luhr  is  ap- 
parent when  it  is  brought  to  mind  that,  only  a  few  days  before,  her 
house  had  been  raided,  and  she  adjudged  guilty  of  keeping  a  dis- 
orderly house.  From  that  time  untU  the  day  after  election  she  had 
been  obliged  to  conduct  her  illicit  business  with  some  show  of  re- 
gard for  outward  appearances.  How  came  it,  then,  that,  as  soon 
as  election  day  came  and  went,  she  assumed  that  she  no  longer 
need  keep  up  an  outward  appearance  of  obeying  the  law,  but  could 
at  once  openly  advertise  her  business  upon  the  door  of  her  house, 
by  hanging  thereon  a  cluster  of  brooms,  which  seems  to  have  been 
regarded  as  an  appropriate  and  effective  sign?  She  says  that  she 
took  this  step  because,  just  before  election,  she  was  told  by  ward- 
man  Meehan,  in  effect,  that,  if  the  election  turned  out  all  right,  she 
could  put  out  brooms,  and  go  right  ahead  in  business.  Now,  if  she 
did  put  out  brooms  the  day  after  election,  and  within  two  weeks 
after  her  house  had  been  raided  and  she  arrested,  convicted,  and 
fined,  as  Luhr  swears  she  did,  and  with  brooms  bonj^t  from  him, 
it  constitutes  an  important  fact  for  consideration  in  connection  with 
her  version  of  the  conversation  with  Meehan  on  that  subject 

The  records  of  the  department  confirm  the  witness'  statement  that 
she  did  not  see  Meehan  after  January  Gth  in  the  precinct,  and  that 
the  papers  the  day  following  announced  that  he  had  been  trans- 
ferred, and  Hock  appointed  in  his  place.  The  witness  Thurow's 
statement  that  the  captain,  in  passing  the  house,  would  frequently 
address  remarks  to  the  inmates,  who  were  on  the  stoop,  and  order 
them  inside  of  the  house,  is  confirmed  by  the  women  West  and 
Sanders.  The  last  witness  admitted  that  January  6,  1893,  was  her 
birthday,  and  that  the  event  was  celebrated  by  the  inmates  of  the 
house.  It  was  in  the  midst  of  this  celebration  that  the  witness 
Thurow  claims  to  have  been  summoned  to  the  station  house,  which 
she  says  was  on  the  evening  of  January  6,  1893.  We  have  not  over- 
looked the  fact  that  the  records  kept  at  the  station  house  seem  to 
demonstrate  that  the  captain  was  absent  between  8  and  9  o'clock 
of  the  evening  of  January  6th ;  and  it  follows,  necessarily,  that  Mrs. 
Thurow  could  not  have  seen  him  between  those  hours.  But  the  rec- 
ords do  show  that  the  captain  was  present  between  7  and  8  o'clock 
on  that  evening.  It  is  entirely  possible,  therefore,  that  she  might 
have  made  an  eiTor  of  half  an  hour  or  an  hour  as  to  the  time  of 
the  meeting,  and  still  have  been  correct  in  all  substantial  respects. 
This  error  was  a  fact  to  be  considered  in  connection  with  all  the 
other  facts  and  circumstances  bearing  upon  her  alleged  visit  to  the 
captain;  but  it  was  not  a  fact  of  such  force  and  weight  as  to  re- 
quire of  the  commissioners  that  they  wholly  disregard  all  the  other 
evidence  relating  to  that  meeting. 

There  are  many  other  facts  in  this  voluminous  record  which 
might  be  referred  to  in  considering  the  question  whether  the  record 
contains  such  evidence  of  a  corroborative  character  as  authorized 
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the  commlBsionere  to  consider  It,  tinder  the  general  rule  expressed 
in  People  v.  Elliott,  supra: 

"The  court,  before  it  Bbould  submit  the  case  to  the  Jury,  should  be  satisfied 
that  there  Is  some  corroboratlye  evidence  fairly  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime;  and,  when  there  Is,  then  It  Is  for 
the  Jury  to  determine  whether  the  corroboration  Is  sufficient  to  satisfy  them 
of  the  defendant's  guilt" 

We  think  the  evidence  to  which  we  have  referred  fully  supports 
the  commissioners  in  the  conclusion  necessarily  reached  by  them, — 
that  the  facts  offered  in  corroboration  were  of  such  a  character  aa 
to  be  entitled  to  consideration  in  connection  with  the  direct  testi- 
mony qt  the  witness  Thurow.  It  follows  that,  if  the  corroborating 
facts  and  circumstances  persuaded  the  commissioners  that  Mrs. 
'Hiarow's  testimony  was  true,  their  finding  must  stand,  unless  the 
evidence  presented  in  behalf  of  the  rdator  so  preponderates 
against  it  as  to  make  it  the  duty  of  the  court  to  set  aside  the  find- 
ing, because  against  the  weight  of  evidence. 

It  is  nrged  in  behalf  of  the  relator  that,  even  though  it  be  de- 
termined that  there  was  sufficient  evidence  of  corroboration  to  jus- 
tify the  belief  in  Mrs.  Thurow's  story  in  the  absence  of  direct  evi- 
dence to  the  contrary,  still  there  was  produced  in  behalf  of 
the  relator  direct  and  positive  evidence  to  the  contrary,  in 
such  measure  as  to  make  It  the  duty  of  the  court  to  hold 
that  the  findings  should  be  reversed,  because  against  the 
weight  of  e\idence.  Hock,  Meehan,  and  the  relator  Doherty 
all  specifically  and  positively  denied  the  statements  of  Mrs. 
Thurow.  But  it  cannot  be  said  that  their  testimony  was  not 
in  some  degree  discredited  by  the  searching  cross-examination  to 
which  they  were  severally  subjected.  Prom  the  relator  Doherty's 
testimony  it  appears  that  he  was  appointed  patrolman  in  December, 
1870,  at  a  salary  of  |1,200  a  year;  promoted  to  the  post  of  sergeant 
in  July,  1887,  when  his  salary  was  increased  to  fl,600,  and  later 
to  f2,000;  and  was  appointed  captain  in  1890,  at  a  salary  of  |2,750. 
He  was  married  in  May,  1875.  At  the  time  of  the  trial  had  a  fam- 
ily of  eight  children,  the  eldest  of  whom  had  attained  the  age  of 
16  years;  was  then  living  at  735  Lexington  avenue,  which  he  pur- 
chased in  December,  1893,  for  f  18,000.  ?4,000  was  paid  down  in 
cash  at  the  time  of  purchiase,  and  a  mortgage  for  |14,000  on  the 
property  was  paid  by  him  within  two  months  after  the  purchase. 
At  the  tiine  of  the  trial  he  had  other  property  in  Mount  Hope,  for 
which  he  had  paid  f 2,000;  some  real  estate  in  Brooklyn,  for  which 
he  had  paid  a  like  sum;  and  a  balance  to  his  credit,  in  the  Farm- 
ers' Loan  &  Trust  Company,  of  between  |5,000  and  |6,000.  When 
asked  to  explain  how  he  had  been  able  to  support  so  large  a  family 
and  accimiulate  a  fortune  of  |28,000  on  a  salary  which  was  only 
^,200  a  year  until  1887,  and  at  no  time  more  than  $2,750,  he  said 
that  in  December,  after  he  had  been  appointed  sergeant,  a  broker 
named  Gustavo  Tuttle  came  to  him  while  he  was  on  a  patrol  wagon, 
and  said: 

"  It  is  a  good  time  now,  if  a  i)er8on  had  a  few  hundred  dollars,  It  was  a 
beautiful  time  in  stocks.'    I  said—   We  entered  Into  conversation  about  it. 
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and  he  said,  If  a  man  had  a  couple  of  htindred  dollars  now,  he  would  make 
a  big  thing  on  it'  I  said,  'I  have  a  conple  of  hundred  dollars,  and  more 
than  that,  if  there  is  any  chance,  but  don't  uae  my  money  and  lose  It.'  'Well,' 
he  said,  'I  would  not  use  your  money  If  I  did  not  think  there  waa  a  pretty 
sure  thing.'  He  said,  'If  you  trust  me,  you  will  see.'  I  went  down  to  the 
station  bouse,  and  as  I  stated  before,  I  kept  my  m(Hiey,  a  good  deal.  In  the 
station  house  and  at  home.  I  could  have  given  him  a  thousand  dollars  there 
out  of  my  closet  at  the  station  bouse  at  the  time.  I  could  have  given  him 
it  at  the  time.  I  brought  out  $200,  and  I  gave  it  to  him.  Now,  about  two 
or  three  days  after,— two  days,  I  should  think,— he  came  to  the  station  house 
to  me,  and  I  was  on  desk  duty,  and  he  gave  me  $1,200  and  my  $200.  He 
says,  'I  was  lucky  enough.'  I  says:  'You  were.  This  is  my  first  experience 
in  stocks,'  I  said;  and  I  said,  'I  am  very  lucky.'  I  took  my  $200  from  it 
and  I  gave  him  back  the  $1,200.  And  I  said:  'I  have  lost  nothing  now.  I 
have  my  $200  clear.  Yon  take  that  $1,200,  and  use  it  the  best  you  can  for 
me,  in  stocks.'  And  from  time  to  time  be  won;  got  money  for  m&  He 
gave  me  $2,600  at  one  time.  During  the  next  five  mouths  he  gave  me  at 
different  times,  or  be  won,  $22,000  for  me;  and  that  was  the  luckiest  part 
of  my  life,  only  when  I  was  made  police  captain;  of  course,  I  was  lucky 
then." 

Further  cross-examination  discloses  that  he  had  never  made  in- 
quiries as  to  the  whereabouts  of  the  broker's  office;  had  never  re- 
ceived a  statement  as  to  the  shares  of  stock  which  had  been  pur- 
chased or  sold;  did  not  think  this  broker  kept  any  books  of  any 
kind;  and  knew  of  no  writing  of  any  nature  which  would  sub- 
stantiate the  story  of  the  dealings  between  the  broker  and  himself. 
When  asked  for  Mr.  Tuttle's  address,  he  said:  "I  haven't  it  just 
now.  I  think  I  can  find  him  at  the  Sinclair  House."  Apparently, 
he  did  not  find  him,  for  Tuttle  was  not  produced  on  the  trial.  Aa 
this  money  came  to  him,  according  to  his  testimony,  some  time  in 
June,  1888,  inquiry  was  made  as  to  its  disposition,  upon  the  as- 
sumption that  sudi  a  large  sum  of  money  would  likely  be  dther 
invested  or  deposited  in  some  financial  institution.  But,  according 
to  the  witness'  testimony,  the  accommodating  broker,  who  had 
made  f  22,000  for  him  on  an  investment  of  |200,  during  a  period  of 
five  months,  consented  to  borrow  it  of  him,  and  pay  him  interest  at 
the  rate  of  6  per  cent  The  loan  was  made  according  to  the  wit- 
ness, and  a  note  or  notes  (he  did  not  remember  which),  without 
other  security,  was  accepted.  "When  the  note  or  notes  were  payable 
he  did  not  remember,  but  recalls  that  they  were  subsequently  paid 
by  his  benefactor,  the  last  payment  being  made  scane  time  in  the 
latter  part  of  1892. 

It  is  impossible  to  read  the  testimony  of  the  relator  upon  this 
subject,  to  which  we  have  been  able  to  make  only  a  brief  referencej 
without  reaching  the  conclusion  that  the  commissioners  were  at 
liberty  to  disbelieve  his  story  as  to  the  manner  in  which  this  sum  of 
{22,000  was  accumulated.  If  they  found  his  testimony  to  be  false 
in  such  respect,  they  were,  of  course,  authorized  to  disbelieve  it  in 
all  respects.  Li  this  record,  of  800  pages,  we  have  found  evidence 
tending  to  discredit  other  witnesses  who  testified  in  behalf  of  the 
relator.  But,  as  this  discussion  has  already  proceeded  to  an  un- 
reasonable length,  we  shall  refrain  from  its  consideration,  and  con- 
tent ourselves  with  the  assertion  that  our  examination  satisfies  us 
that  the  finding  which  we  have  been  considering  cannot  be  set  aside 
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on  the  ground  that  it  Is  against  the  weight  of  evidence.  We  are 
ahio  of  the  opinion  that  there  was  such  evidence  in  support  of  the 
finding  that  the  relator  was  guilty  of  culpable  neglect  of  duty  in 
permitting  Mrs.  Thurow's  house  to  be  maintained  for  Ulegal  and 
immoral  ends  from  the  6th  of  January,  1893,  to  the  month  of  No- 
vember, following,  as  to  deny  to  this  court  the  right  to  reverse  it. 

The  relator  was  required  to  go  to  trial  upon  two  day's  notice, 
notwithstanding  a  requsst  for  an  adjournment;  and  it  is  urged  that 
the  denial  of  the  request  was  error.  The  statute  provides  that 
charges  against  a  member  of  the  department  sliall  be  investigated 
"upon  such  reasonable  notice  to  the  member  or  members  charged, 
and  In  such  manner  of  procedure,  practice,  examination,  and  in- 
vestigation, as  the  said  board  of  police  may  by  rules  and  regulations, 
from  time  to  time,  prescribe."  Laws  1884.  c.  180,  §  L  And  the 
189th  rule  of  the  department  provides  "that  service  shall  be  made 
two  days  before  the  trial,"  which  rule  was  observed  in  this  case. 
The  request  of  the  relator,  therefore,  was  for  an  adjournment  after 
being  regularly  brought  before  the  board  upon  such  notice  as  the 
rules  prescribed.  It  is  the  established  rule  that,  where  an  adminis- 
trative body  of  the  character  of  the  board  of  police  commissioners 
are  clothed  with  the  disciplinary  power  of  punishment  or  removal, 
the  question  of  the  reasonableness  of  the  time  allowed  for  explanation 
or  preparation  to  meet  the  charges  rests  to  a  great  extent  in  the  dis- 
cretion of  such  body;  and  the  manner  in  which  that  discretion 
is  exercised  will  not  furnish  a  ground  for  reversal  of  the  decision,  in 
the  absence  of  proof  that  it  was  capriciously  exercised  to  the  prej- 
udice of  the  relator.    People  v.  Thompson,  94  N.  Y.  451. 

The  counsel  for  the  relator  strenuously  insisted  before  the  com- 
missioners that  the  interests  of  his  client  required  an  adjournment 
to  prepare  for  the  hearing;  while,  on  the  other  hand,  the  counsel  for 
the  people,  with  apparently  equal  earnestness,  urged  that  there 
were  public  reasons  why  the  trial  should  at  once  proceed,  alleging, 
among  others,  that  the  witnesses  for  the  prosecution  were  under 
constant  and  vigilant  surveillance,  and  that  a  prompt  inquiry  was 
indispensable  if  one  was  to  be  prosecuted  at  all.  In  this  situation 
the,  commissioners  decided  to  refuse  an  adjournment,  and  this  court 
is  not  at  liberty  to  say,  in  the  light  of  the  facts  before  the  commis- 
sioners, that  they  abused  the  discretion  vested  in  them. 

Relator's  further  contention  that  it  was  error  for  two  of  the  com- 
missioners to  sit  after  they  had  been  challenged  by  him,  and  accused 
of  having  prejudged  the  case,  and  not  intending  to  give  the  accused 
a  fair  trial,  is  without  legal  merit  The  board  of  police  commis- 
sioners consists  of  four  members,  and  under  the  statute  empowering 
them  to  investigate,  take  evidence,  and  hear  charges  against  mem- 
bers of  the  police  force,  and  to  render  judgment  dismissing,  removing, 
or  suspending  members  of  such  force,  it  is  provided  that  no  such  judg- 
ment or  other  determination  shall  be  rendered  "unless  a  majority 
of  the  board  of  police  commissioners  shall  agree."  As  the  board 
has  exclusive  jurisdiction  in  such  matters,  it  would  follow,  if  re- 
lator's position  be  well  taken,  that  he  could  secure  himself  in  ofKce 
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by  challenging  two  of  the  members  of  the  board,  as  he  attempted 
to  do  in  this  case,  thus  leaving  the  board  without  a  majority  of  its 
members  to  render  a  judgment  or  make  a  determination.  It  is  not 
pretended  that  the  commissioners  whom  he  attempted  to  challenge 
had  any  direct  interest  in  the  controversy  in  a  disqualifying  sense, 
or  that  they  were  prohibited  from  sitting  because  of  any  statutory 
disability;  and  in  such  a  case  jurisdiction  to  hear  and  determine 
'cannot  be  defeated  by  an  expression  of  a  litigant's  belief  that  the 
judge  or  ofiEicer  clothed  with  judicial  functions  will  exercise  the 
jurisdiction,  by  law  conferred,  wrongly,  through  malice  or  cor- 
ruption. 

The  trial  of  the  accused  jointly,  notwithstanding  their  request  for 
a  separate  trial,  is  claimed  to  be  error.  The  reasons  assigned  for  a 
right  to  a  separate  trial  are  stated  by  the  relator  in  these  words : 

"The  charges  do  not  affect  the  defendants  equally.  Meehan  Is  accused  in 
the  months  of  November  and  December,  1892;  the  captain,  In  January  and 
February,  1893;  Hock  from  March,  1893,  to  November,  1893,— all  of  bribery, 
the  charges  of  neglect  of  duty  differing  both  as  to  dates  and  responsibility, 
the  extent  of  vigilance  differing  as  to  commander  and  subordinate,  and  the 
amount  of  official  business,  being  the  test  as  to  willful  neglect,  differing  in 
like  manner." 

It  should  be  further  observed  that,  while  separate  and  distinct 
acts  were  charged  against  the  accused,  they  were,  nevertheless, 
alleged  to  be  in  pursuance  of  a  common  scheme,  to  wit,  the  protec- 
tion of  a  house  of  prostitution  from  the  pepalties  of  law,  through 
the  action  of  officers  charged  with  its  enforcement.  The  price  of 
protection  was  charged  at  one  time  to  be  paid  to  the  captain  in  the 
name  of  his  wardman;  at  another,  to  the  first  wardman;  and  at 
another,  to  the  second;  but  uniformly  In  pursuance  of  a  common 
purpose  and  understanding.  The  result  of  the  trial  has  shown  that 
the  witnesses  on  the  part  of  the  people  were  substantially  the  same 
in  each  case,  and  the  proof  adduced  against  one  was  in  nearly  all 
substantial  respects  like  that  offered  against  the  others.  There 
was  no  statute  in  existence  giving  the  relators  the  right  to  a  sep- 
arate trial;  and,  inasmuch  as  the  groundwork  against  all  the  re- 
lators was  the  same,  the  determination  of  the  commissioners  should 
not  be  reversed,  unless  there  is  some  rule  of  law  which  entitled 
them  to  separate  trial.  The  relator  has  not  brought  to  our  atten- 
tion any  authority  asserting  the  existence  of  such  a  rule.  On  the 
other  hand,  authority  is  not  wanting  that  the  board  which  tried 
these  relators  is  not  restricted  by  all  the  limitations  of  a  court  at 
common  law;  for  it  is  not  a  court,  but  an  administrative  body,  vested 
with  disciplinary  powers  of  punishment  or  removal,  and  authorized 
by  statute  to  regulate  its  own  practice  and  procedure. 

In  People  v.  McClave,  123  N.  Y.  512,  25  N.  E.  1047,  upon  a  hear- 
ing before  the  commissioners  upon  charges  against  a  member  of  the 
force,  the  accused  was  sworn  upon  the  opening  of  the  case,  and 
asked  to  state  what  occurred  at  the  time  of  the  commission  of  the 
alleged  offense.  Counsel  at  once  objected  that  no  case  had  been 
made  out  against  the  accused,  and  that  he  could  not  be  called  upon 
to  testify  against  himself,  before  a  case  should  be  made  out  against 
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him.    The  objection  was  orermled,  and  the  court  of  appeals,  in  sus- 
taining the  ruling  of  the  commissioners,  said: 

"But  tbe  proceedinga  of  the  board  of  police  commiasioners  are  not  goT- 
eraed  by  any  particular  rules  of  procedure,  other  than  their  own.  The 
statnte  (chapter  ISO,  Laws  1S84)  authorized  the  board  to  adopt  rules  for  the 
examination,  hearing,  and  determination  of  charges  against  the  members  of 
the  force.  It  guards  the  rights  of  the  accused  member,  by  providing  that 
the  charges  shall  be  in  writing,  and  shall  be  Investigated  upon  a  reasonable 
notice  to  him.  This  power  to  regnlate  the  manner  of  procedure  In  the  trial 
of  an  accused  member  Is,  In  the  nature  of  things,  reasonable,  and  strict  con> 
formlty  with  the  modes  of  procedure  In  courts  of  law  Is  not  expected  nor 
essential  The  proceedings  are  disciplinary  in  their  nature.  For  the  main- 
tenance of  the  police  force  in  the  moat  efficient  state  iwadble,  especial  powers 
are  conferred  upon  the  commissioners  by  statute,  and  great  latitude  Is  al- 
lowed than  in  the  .exercise  of  these  powers.  Tbe  tenure  of  the  policeman's 
office  must  necessarily  be  dependent  upon  his  implicit  obedience  to  tbe  dis- 
ciplinary rules  which  his  superiors  establlsb,  and,  though  entitled  to  a  trial 
upon  any  charge  involving  subjection  to  punishment,  that  trial  is,  prac- 
tically, simply  an  examination  of  the  matter,  whereat  the  accused  can  be 
present,  and  be  beard  in  defense  or  excuse.  Such  an  examination  Is  not 
like  a  trial  in  a  court  of  law,  and  for  its  legal  correctness  It  Is  only  required 
that  no  mle  of  law  shall  have  been  violated,  nor  unwarrantable  punishment 
be  Inflicted." 

So,  in  People  v.  Board  of  Police  96  N.  Y.  333,  a  patrolman  was 
dismissed  from  the  force  upon  evidence  talien  before  one  of  the 
commissioners  sitting  alone.  Before  a  determination  was  had,  such 
commissioner  went  out  of  oflBce,  and  thereafter  the  evidence  was 
submitted  to  the  four  commissioners  then  in  ofHce,  who  made  the 
determination  complained  of.  The  court  held  that  no  error  was 
committed,  and,  in  the  course  of  its  opinion,  said: 

"FblB  was  not  a  common-law  trial  with  the  Incidents  and  common-law  rights 
pertaining  to  such  a  trial,  nor,  strictly  speaking,  is  It  a  trial  before  a  court. 
It  Is  an  investigation  required  by  the  statute  In  such  cases  to  furnish  Informa- 
tion to  the  board  upon  which  they  can  act  in  disciplining  any  member  of  the 
police  fwce." 

Other  authorities  tending  in  the  same  general  direction  are  Peo- 
ple V.  Robb,  12(5  N.  Y.  180,  27  N.  E.  267  j  People  v.  Board  of  PoUce, 
93  N.  Y.  97;  People  v.  Purroy  (Sup.)  4  N.  Y.  Supp.  345. 

By  these  cases  it  is  determined  that  the  commissioners  who 
render  the  judgment  need  not  be  present  when  the  evidence  is  taken; 
that  the  board  may  call  for  the  defense  of  an  accused  ofRcer  before 
his  accusers  have  been  heard;  that  such  a  departure  from  the  rules 
of  evidence  as  would  be  fatal  in  a  criminal  trial  may  not  justify  the 
court  in  reversing  a  sentence  of  the  board  of  police  commissioners. 
And  it  would  seem  to  follow  from  the  line  of  reasoning  which  led  to 
these  decisions  that  the  commissioners  were  clothed  with  the  dis- 
cretionary power  of  determining  whether  these  relators  should  be 
separately  or  jointly  tried.  We  have  discussed  only  the  relator 
Doherty's  case,  but  have  necessarily  reached  the  same  conclusion 
in  the  cases  of  Hock  and  Meehan,  the  groundwork  of  the  evidence 
in  each  case  being  substantially  alike. 

The  writs  of  certiorari  should  be  dismissed  in  each  case,  with 
costs  to  the  respondents.    All  concur. 
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(83  Hun,  492.) 

PATTERSON  y.  KNAPP. 

(Supreme  Court,  Oeneral  Term,  First  Department    January  18,  189Q.) 

Rbfbrenob— Right  to  Tbruinatk— Extending  Timb  fob  KkportI 

The  right  to  terminate  a  reference  given  by  Ck>de  Civ.  Proc.  f  1019,  tn 
case  the  referee  does  not  file  his  report  within  60  days  after  the  case  Is  sub- 
mitted, Is  not  lost  by  agreement  to  extend  the  time  for  a  definite  period 
beyond  the  60  days,  where  the  referee  does  not  file  hla  report  within  the 
time  stipulated. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  M.  Patterson  against  Samuel  T.  Knapp.  Prom 
an  order  setting  aside  the  report  of  tiie  referee,  and  vacating  a 
judgment  entered  thereon,  plaintiff  appeals.    Affirmed. 

On  the  4th  of  January,  1890,  by  an  order  duly  made  and  entered,  tbe  is- 
sues In  this  action  were  referred  to  a  referee  to  bear  and  determine.  Jan- 
uary 30,  1802,  the  trial  was  begun,  and  was  continued  from  time  to  time 
until  October  12,  1893,  when  the  case  was  finally  submitted  to  the  referee 
for  decision.  On  November  15,  1893,  the  attorneys  for  the  parties,  by  a 
written  stipulation,  extended  the  time  In  which  the  decision  might  be  made 
for  60  days  from  December  1,  1893;  and  thereafter,  by  a  like  stipulation, 
the  referee's  time  was  extended  for  30  days  from  January  30,  1894;  and  on 
March  28,  1894,  by  a  like  stipulation,  his  time  was  again  extended  for  30 
days  from  that  date,  which  extended  time  expired  April  27,  1891,  since  when 
no  extension  of  time,  oral  or  written,  has  been  given.  On  the  18th  of  Sep- 
tember, 1884,  defendant's  attorneys  served  a  written  notice  on  the  plaintiff's 
attorney  and  on  the  referee,  terminating  the  reference,  pursuant  to  section 
1019  of  the  Code  of  Civil  Procedure.  On  October  8,  1894,  the  referee  made 
his  report,  which  was  served  on  the  defendant's  attorney  on  the  next  day; 
and  November  16,  1894,  Judgment  thereon  was  entered  in  favor  of  the  plain- 
tiff for  (5,354.66  damages  and  costs. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

E.  H.  Benn,  for  appellant. 

N.  B.  Sanborn,  for  respondent 

PER  CURIAM.  Section  1019  of  the  Code  of  Civil  Procedure  pro- 
vides: 

"Upon  the  trial  by  a  referee  of  an  issue  of  fact  or  an  issue  of  law,  or 
where  a  reference  Is  made  as  prescribed  In  section  one  thousand  and  flfteem 
of  this  act,  the  referee's  written  report  must  be  either  filed  with  the  clerk, 
or  delivered  to  the  attorney  for  one  of  the  parties,  within  sixty  days  from 
tbe  time  when  the  cause  or  matter  Is  finally  submitted;  otherwise,  either 
party  may,  before  It  is  filed  or  delivered,  serve  a  notice  upon  the  attorney 
for  tiie  adverse  party  that  he  elects  to  end  the  reference.  In  such  a  case  the 
action  must  thenceforth  proceed  as  If  the  reference  had  not  been  directed; 
and  the  referee  is  not  entitled  to  any  fees." 

It  is  urged  in  behalf  of  the  appellant  that  the  time  given  the  ref- 
eree, by  statute,  in  which  to  make  his  report,  having  been  extended, 
the  parties  lost  their  right  to  terminate  the  reference  by  notice;  and 
Thiesselin  v.  Bossett,  3  Abb.  Pr.  (N.  S.)  54,  is  cited  in  support  of  the 
proposition.  It  was  so  held  at  special  term,  but  the  general  term, 
in  considering  the  case,  sought  other  grounds  for  its  aflBrmance  of 
the  order;  and,  in  so  far  ajs  the  case  holds  that  an  extension  of  time 
to  a  referee  suspends  forever  the  operation  of  the  section,  it  is  ovep- 
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raled.  The  object  of  the  section  was  to  facilitate  the  early  decision 
of  references,  and  to  pnt  it  witliin  the  power  of  litigants  to  compel 
referees  promptly  to  decide  eases  submitted  to  than;  and  an  ex- 
tension of  the  referee's  time  for  a  definite  period  does  not  operate 
to  extend  the  time  indefinitely,  or  put  it  beyond  the  power  of  either 
party  to  terminate  the  reference  in  case  the  referee  fails  to  decide 
within  the  time  stipulated.  Tlie  rule  contended  for  would  be  wholly 
inconsistent  with  the  terms  of  the  written  agreement  entered  into 
between  the  attorneys,  and  violative  of  the  purposes  of  the  section. 

The  attorney  for  the  plaintiff  and  tiie  referee  assert  that,  when  the 
ease  was  submitted,  it  was  agreed  between  the  attorneys  that  the  ref- 
eree might  have  all  the  time  he  desired  in  which  to  decide  the  case. 
No  memorandum  of  any  such  agreement  was  entered  in  the  min- 
utes of  the  referee,  and  the  attorney  for  the  defendant,  and  his  clerics, 
deny  that  such  an  agreement  was  made.  The  object  of  rule  11  of 
the  supreme  court  is  to  relieve  courts  from  deciding  the  disputes  aris- 
ing between  attorneys  as  to  whether  or  not  a  particular  agreement 
was  entered  into  tn  respect  to  the  conduct  of  the  case,  and  we  shall 
not  undertake  to  decide  in  this  case  whether  or  not  an  oral  agree- 
ment was  entered  into  between  the  attorneys.  The  order  is  affirmed, 
with  |10  costs  and  disbursements. 


(83  Hun,  541.) 

KAHN  V.  SCHMIDT  et  aL 

(Supreme  Court,  General  Term,  First  Department    January  18,  1895.) 

Cosn — Extra  Allowancb  in  Sqcitt  Case. 

TTbere  the  trial  Judge  In  an  equity  case  does  not  award  costs,  a  different 
judge,  at  special  term,  has  no  authority  to  grant  an  extra  allowance,  as 
snob  allowance  cannot  be  made  unless  the  party  la  entitled  to  costa 

Appeal  from  special  term,  New  York  county. 

Action  by  Mayer  Kahn  against  Henry  C.  Schmidt  and  others  to 
set  aside  the  cancellation  of  a  contract  for  the  sale  of  real  estate, 
on  the  ground  that  it  was  procured  by  fraud,  and  for  specific  per- 
formance of  such  contract  From  a  judgment  dismissing  the  com- 
plaint, with  costs,  and  from  an  order  granting  an  extra  allowance, 
plaintiff  appeals.     Modified. 

Ai^ued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Joseph  Eling,  for  appellant 
Loais  Cohen,  for  respondents. 

FEB  CURIAM.  The  suit  was  in  equity,  and  whether  costs  should 
be  granted  was  therefore  committed  to  the  discretion  of  the  trial 
conrt  Costs  were  not  awarded  to  the  prevailing  party  by  the  de- 
cision, and  the  entry  of  a  judgment  by  the  clerk  awarding  costs  was 
in  such  respect  erroneous.  The  court  had  not  settled  the  judg- 
ment to  be  entered,  and  the  clerk  was  wholly  without  authority  to 
perform  that  duty  for  it.  As  the  trial  court  did  not  award  coste, 
a  different  justice,  sitting  at  special  term,  could  not  grant  an  extra 
v.32N.Y.8.no.l — 3 
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allowance,  for  there  can  be  no  extra  allowance  unless  the  party 
asking  for  it  is  entitled  to  costs,  either  by  virtue  of  statute  or  the 
decision  of  the  court  Had  there  been  a  legal  biisis  for  the  granting 
of  an  extra  allowance,  we  think  the  motion  should  have  been  denied. 
The  evidence  relating  to  the  merits  of  the  controversy  was  not  of 
such  a  character  as  to  support  the  relief  asked  for  in  the  complaint 
It  should,  however,  have  the  effect  of  persuading  the  court  that  in 
this  suit,  if  ever,  costs  should  be  denied  the  prevailing  party.  The 
judgment  should  be  modified  by  striking  out  the  provision  awarding 
costs.  The  order  granting  the  extra  allowance  should  be  reversed, 
with  flO  costs  and  printing  disbursements,  and  the  motion  denied, 
with  f  10  costs. 

(84  Hun,  60.) 

O'BRIEN  V.  MAIOR,  ETC.,  OF  CITY  OF  NEW  YOKE. 

(Supreme  Court,  General  Term,  First  Department    January  18,  1896.) 

MUHICIFAI.  C0RP0RA.TI0N8 — NbW  YorK   CiTY   OFItICBRS. 

An  attendant  on  the  conrt  of  general  Besslons  In  New  York  City,  l)elng 
appointed  by  the  Judges  thereof,  la  an  officer  of  the  court,  and  not  of  tiie 
city,  though  bis  salary  Is  payable  out  of  the  city  treasury,  and  therefore 
Is  not  within  Laws  1882,  c  410  (Consolidation  Act)  i  55,  providing  that  any 
person  holding  an  office  under  the  city  shall  be  deemed  to  have  vacated  It 
by  accepting  any  office  under  the  government  of  the  United  States  or  the 
state. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Patrick  J.  O'Brien  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York.  From  a  judgment  entered 
on  a  verdict  directed  by  the  court  in  favor  of  plaintiff,  defendant 
appeals.    AiHnued. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAR 
KERi  JJ. 

James  T.  Malone,  for  appellant 
John  R  Farrar,  for  respondent 

FOLLETT,  J.  This  action  was  brought  to  recover  |83.33,  the 
salary  of  the  plaintiff  for  November,  1892,  as  an  attendant  of  the 
court  of  general  sessions. 

Section  1534  of  the  consolidation  act  (chapter  410,  Laws  1882)  pro- 
vides: 

"Sec.  1534.  The  Judges  of  the  court  of  general  sessions  shall  appoint  such 
officers  to  attend  said  court  as  to  the  Judges  of  said  court  shall  appear  to  be 
necessary;  the  salaries  shall  be  paid  out  of  the  city  treasury  in  monthly 
installments;  but  the  salary  of  each  officer  or  attendant  shall  in  no  case 
exceed  twelve  hundred  dollars  per  annum,  and  the  salary  of  each  officer  or 
attendant  appointed  after  May  twenty-ninth,  eighteen  hundred  and  eighty, 
shall  be  one  thousand  dollars.  Such  officers  may  be  removed  by  the  court, 
but  their  successors  shall  be  appointed  by  the  Judges  of  the  court,  provided, 
however,  that  no  other  officers  or  clerks  shall  be  api>olnted  by  said  Judges 
than  Is  by  law  provided  for." 

February  1,  1882,  the  plaintiff  was  duly  appointed  by  the  judges 
of  the  court  of  general  sessions  an  attendant  of  said  court,  and  im- 
mediately entered  upon   his  duties,  and  continued    to    discharge 
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them  until  December  1,  1892,  when  he  was  dismissed  the  service, 
pursuant  to  the  following  communication: 

"New  York,  Nov.  21,  1892. 
"To  Mr.  Patrick  J.  O'Brien:    Yon  are  hereby  notified  that  your  services 
as  an  officer  or  attendant  of  the  court  of  general  sessions  of  the  peace  will 
not  be  further  required  on  or  after  the  Ist  day  of  December,  1892. 

"James  Fitzgerald,  Judge  of  General  Sessiong. 
"Rufus  B.  Cowing,  City  Jndge. 
"Fredk.  Smyth,  Kecorder." 

In  October,  1892,  the  plaintiff  was  appointed  a  special  deputy 
United  States  marshal,  took  an  oath  of  office,  and  served  one  day, 
for  which  he  was  paid  flO.  The  defendant  insists  that,  by  becoming 
special  deputy  marshal  for  one  day,  the  plaintifF  vacated  his  office 
as  an  attendant,  and  is  not  entitled  to  recover  his  salary  for  Novem- 
ber, though  he  served  throu^  that  month.  No  other  defense  is  al- 
leged or  suggested. 

Section  55  of  the  consolidation  act  provides: 

"Sec.  55.  Any  person  holding  office,  whether  by  election  or  appointment, 
who  shall  during  his  term  of  office  accept,  hold  or  retain  any  other  civil 
office  of  honor,  trust,  or  emolument  under  the  government  of  the  United  States 
(except  commissioners  for  the  taking  of  bail,  or  register  of  any  court),  or  of 
the  state  (except  the  otSce  of  notary  public  or  commissioner  of  deeds,  or 
officer  of  the  national  guard),  or  who  shall  hold  or  accept  any  other  office 
connected  with  the  government  of  the  dty  of  New  York,  or  who  shall  accept 
a  seat  in  the  legislature,  shall  be  deemed  thereby  to  have  vacated  every  office 
held  by  him  under  the  city  government    •    •    •" 

An  attendant  of  the  court  of  general  sessions  is,  in  effect,  de- 
clared to  be  a  public  officer  by  sections  53,  54,  and  55  of  the  con- 
solidation act,  and  it  has  been  held  by  the  court  of  appeals  that  an 
attendant  of  the  supreme  court  is  a  public  officer.  Rowland  v. 
Mayor,  etc.,  83  N.  Y.  372. 

Was  the  plaintiff  an  officer  under  the  city  government,  and  within 
section  65,  above  quoted,  or  was  he  an  officer  of  the  court  of  general 
sessions?  In  Goettman  v.  Mayor,  etc.,  6  Hun,  132,  an  interpreter  of 
a  district  court  was  held  to  be  a  public  officer,  but  not  an  officer  of 
the  city  government  In  the  case  cited,  the  plaintiff  was  appointed 
and  served  as  an  inspector  of  elections,  and  the  city  refused 
to  pay  his  salary  for  November;  but,  in  an  action  brought,  it 
was  held  that  he  was  an  officer  of  the  court,  and  not  of  the  city, 
and  was  entitled  to  recover.  In  People  v.  Murry,  73  N.  Y.  636,  it 
was  held  tliat  the  office  of  assistant  clerk  of  a  district  court  was  not 
within  section  114,  c.  335,  Laws  1873,  and  that  the  office  was  not  va- 
cated by  the  incumbent  becoming  a  clerk  in  the  department  of  pub- 
lic works,  or  because  elected  to  the  assembly.  Section  55  of  the 
consolidation  act  is  an  exact  copy  (rf  section  114,  c.  335,  Laws  1873; 
and  the  cases  cited  are  applicable  to  the  case  at  bar.  People  v. 
MyoTS,  61  Hun,  500,  16  N.  Y.  Supp.  332,  affirmed  131  N.  Y.  644,  30 
N.  £.  864,  arose  under  section  56  of  the  consolidation  act,  and  is 
not  in  conflict  with  the  cases  before  cited. 

After  the  plaintiff  had  acted  as  a  deputy  marshal  for  one  day,  the 
appointing  power,  by  its  notice  of  November  21,  1892,  above  quoted, 
recognized  his  right  to  the  office;    and,  pursuant  thereof,   the 
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plaintifF  discharged  the  duties  thereof  until  December  of  that  year, 
and  we  think  he  is  entitled  to  his  paj.  The  judgment  should  be 
affirmed,  with  costs.    All  concur. 


(83  Hun,  479.1 

MASON  V.  TOWER  HILL  CO.,  Limited. 

(Supreme  Court,  General  Term,  First  Department    January  18,  1893.) 

NxeU&BNCB— EVTDKNCS. 

The  drawing  apart  of  a  splice  In  a  wire  rope  provided  by  defendant  for 
hoisting,  whereby  a  workman  Is  injured,  Is  sufficient  proof  of  negligence 
to  make  a  prima  facie  case  against  defendant,  where  there  is  teBtlm<«y 
that  well-made  splices  do  not  draw  apart,  and  that  the  splices  In  defend- 
ant's rope  were  not  well  made. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  John  Mason  against  the  Tower  Hill  Company,  Limited, 
for  personal  injuries.  Plaintiff  was  nonsuited,  and  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Oeorge  H.  Hart,  for  appellant 
John  H.  V.  Arnold,  for  respondent 

PER  CURIAM.  September  24,  1888,  the  defendant  corporation 
was  the  owner  of  the  steamship  Tower  Hill,  which  was  being  un- 
laden at  a  wharf  in  the  city  of  Bi-ooldyn  by  P.  H.  Walsh,  a  stevedore, 
who  had  contracted  with  the  defendant  to  discharge  the  cargo.  The 
{daintiff  is  by  occupation  a  rigger  and  longshoreman,  and,  on  the 
date  mentioned,  was  employed  by  Walsh  to  assist  in  unloading  the 
vesseL  The  cargo  consisted  of  tin  in  pigs  stowed  below  decks. 
A  "span,"  consisting  of  wire  rope  at  each  end,  and  a  chain  in  the 
middle,  was  hung  between  masts  about  45  feet  above  the  deck.  To 
the  center  of  this  span  a  fall  was  attached,  by  means  of  which  the 
cai^  was  drawn  on  decl^  and  carried  to  the  wharf.  The  plaintifl 
was  assisting  in  operating  the  fall,  standing  substantially  under  the 
span,  which  gave  way,  fell  upon  and  injured  him.  The  span  was 
furnished  and  fastened  to  the  masts  by  the  defendant  The  wire 
rope  near  where  it  was  attached  to  the  jigger  mast  had  been  spliced, 
and  the  accident  was  caused  by  the  drawing  out  of  this  splice.  Peter- 
son, who  was  at  work  on  the  vessel  when  the  accident  occurred, 
testified: 

"I  found  the  splice  drawn.  •  •  •  The  span  didn't  carry  away;  only  the 
splice  drawed.  In  other  words,  It  had  pulled  out;  that  Is  what  I  mean.  I 
did  look  at  the  splice.  *  *  *  I  examined  the  ends  of  It  [the  span],  and 
saw  some  splicing.  I  saw  the  men  beioni^lng  to  the  ship  splicing  It.  I 
hadn't  seen  It  when  It  was  originally  spliced  there.  I  say  I  have  seen  some 
splicing  before  that  done  on  other  vessels.  I  saw  plenty  of  splicing.  I  have 
done  plenty  of  splicing  myself,  too.  There  ought  to  be  three  turns  taken; 
twice  will  do,  but  three  ought  to  be  taken,— three  times  to  make  It  safe  to 
work  at  Q.  You  say  there  was  IV^  splices  there?  A.  No;  it  was  taken 
once,  so  far  as  I  could  see.  I  could  tell  it  on  the  rope  when  It  came  down 
on  deck.    When  the  splicing  drawed,  you  could  easily  tell  how  many  times 
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It  was  takcm  around  on  each  strand.  •  •  •  There  was  notfalng  that  I  conld 
Bee  there  to  show  that  there  was  any  weakness  In  the  strand,  bnt  one  of  the 
splices  drawed;  that  Is  all.  The  men  were  splicing  this  span  next  morning 
when  I  got  there.  That  was  about  six  o'clock  the  next  morning.  We  started 
then  to  splice  It.    This  la  when  we  came  down." 

The  fact  that  the  splice  in  the  rope  pulled  out  is  the  only  evidence 
of  negligence  in  the  case.  The  defendant,  having  undertaken  to 
fnmiBh  and  put  the  span  in  place,  was  required  to  exercise  reason- 
able care  to  furnish  one  lit  for  the  work  for  which  it  was  to  be  used. 
Witnesses  testified  that  splices  well  made  do  not  draw  apart.  The 
undisputed  evidence  is  that  this  splice  was  not  well  made.  Under 
this  state  of  the  evidence,  it  devolved  on  the  defendant  to  show  that 
It  was  free  from  negligence,  if  it  could.  The  plaintiff  made  out  & 
prima  facie  case.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  plaintiff  to  abide  the  event. 

(81  Hon,  103.) 

ROTHSCHILD  v.  RIO  GRANDE  W.  RY.  CO. 

(Supreme  Court,  General  Term,  First  Department   January  18,  1895.) 

1.  HoRTOAoEs— Construction— Bight  of  MoKTOAesB  to  Sub. 

A  trust  mortgage  provided  Uiat  no  bondholder  should  pursue  any  remedy 
at  law  or  in  equity  for  obtaining  possession  of  or  procuring  the  sale  of 
the  trust  property  "otherwise  than  In  the  manner  herein  provided,"  and 
then  prescribed  the  manner  in  which  a  sale  of  the  trust  property  by  the 
trustee  might  be  brought  about  BM,  that  such  provision  related  only  to  a 
Bale  under  the  mortgage,  and  did  not  affect  the  right  of  the  bondholder  to 
Bue  at  law  on  his  bc«d. 

3.  Same — Inconsistency  between  Bond  and  Mortoage. 

Where  a  trust  mortgage  and  bonds  secured  thereby  contained  Incon- 
Blstent  provisions,  those  contained  in  the  bonds  wlU  prevail. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Simon  Bothschild  against  the  Rio  Grande  Western 
Railway  CJompany.  Prom  a  judgment  dismissing  the  complaint, 
entered  on  a  nonsuit,  plaintiff  appeals.     Reversed. 

This  action  was  brought  February  14,  1890,  to  recover  a  Judgment  for 
money  only  on  110  coupons,  each  for  the  payment  of  ?30,  the  semiannual 
interest  due  on  the  1st  day  of  September  and  on  the  1st  day  of  March  In  each 
year,  from  September  1,  1884,  to  September  1,  1889,  inclusive,  cut  from  10 
bonds,  of  $1,000  each.  Issued  by  the  Denver  &  Rio  Grande  Western  Railway 
Company.  This  corporation  was  organized  under  the  laws  of  the  territory  of 
Utab,  and  authorised  to  construct  and  operate  a  railroad  in  that  territory. 
August  1,  1881,  the  corporation  executed  and  recorded  a  mortgage  to  secure 
certain  b(mds  to  be  thereafter  issued,  at  the  rate  of  not  exceeding  $16,0(X)  per 
mile.    Among  other  provisions,  the  mortgage  contains  the  following: 

"Article  VIII.  It  is  further  distinctly  stipulated,  mutually  covenanted,  and 
agreed  (any  law  or  usage  to  the  contrary  notwithstanding)  that  neither  the 
trustee,  not  his  successor  at  successors  in  the  trust  nor  the  bolder  or  holders 
of  any  bond  or  bonds  hereby  secured,  shall  pursue  any  remedy  at  law  or  in 
.equity  for  obtaining  possession  of,  or  procuring  a  sale  of,  the  trust  property 
bereby  transferred  and  conveyed,  or  intended  so  to  be,  or  any  part  thereof, 
otherwise  than  in  the  manner  herein  provided  for  enforcing  his  or  their 
rights  and  demands,  or  recovering  the  whole  or  any  portion  of  the  principal 
or  Interest  of  the  said  bonds;  it  being  the  intention,  stipulation,  covenant, 
and  agreement  of  the  parties  hereto,  with  each  other  and  the  bondholders 
secured  hereby,  for  the  better  protection  of  the  holders  of  the  bonds  hereby 
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secnred,  collectlrely,  and  for  tbe  securlagr  of  the  largest  possible  benefits  and 
proceeds  from  the  trust  property,  or  any  portion  thereof,  that  the  modes  and 
remedies  of  entry  or  of  sale,  or  both,  hereinbefore  provided,  shall  be  ex- 
clusive of  all  others.  It  shall,  however,  be  the  duty  of  tbe  trustee  to  exndse 
the  power  of  entry  hereby  granted  and  ccmferred,  or  the  power  of  sale 
hereby  granted  and  conferred  and  delegated,  or  both,  whenever,  after  de- 
fault as  aforesaid,  the  trustee  might  or  could,  at  his  discretion,  exercise  such 
powers,  or  either,  respectively,  and  the  holder  or  holders  of  bonds  secured 
hereby,  to  the  amounts  as  hereinafter  specified,  as  applicable  to  the  several 
cases  of  default  with  reference  to  such  powers,  respectively,  shall  In  writing 
require,  and  at  the  same  time  properly  Indemnify  the  trustee,  In  such  manner 
and  form  as  he  may  reasonably  require,  against  all  costs,  expenses,  and  other 
liabilities  which  may  or  shall  be  by  him  incurred  In  the  premises,  subject, 
however,  to  the  qualifications  hereinafter  contained:  First,  if  the  default  be 
as  to  payment  of  the  principal  of  any  bonds  secured  hereby,  or  of  any  Interest 
thereon,  the  trustee  shall  exercise  the  power  of  entry,  on  such  requisition 
therefor,  and  indemnification,  by  the  holder  or  holders  of  not  less  than 
twenty-five  per  cent  of  the  total  amount  of  such  bonds.  In  respect  whereof 
such  a  default  was,  or  defaults  were,  made;  second,  If  the  default  be  as  to 
any  other  act  or  thing  by  these  presents  required  to  be  done  and  performed 
by  the  company,  the  trustee  shall  exercise  the  power  of  entry,  on  such 
requisition  therefor,  and  indemnification,  by  the  holder  or  holders  of  at  least 
twenty  per  cent  of  the  amount  of  such  bonds  outstanding  at  the  time;  and, 
third,  if  the  default  be  as  to  the  payment  of  the  principal  of  said  bonds,  w 
any  of  them,  the  trustee  shall  exercise  the  power  of  sale,  on  such  requisition 
tterefor,  and  indemnification,  by  the  holder  or  holders  of  at  least  twenty  per 
cent  of  the  amount  of  such  bonds  due  at  the  time  thereof.  No  bondholder 
or  bondholders,  except  the  bondholder  or  the  bondholders  who  shall  have 
made  such  requisition  and  given  such  indemnification,  shall  be  entitled  to 
make  any  complaint  or  institute  any  proceedings  against  the  trustee.  In  or 
before  any  court,  tribunal,  or  authority  whatsoever  and  wheresoever.  In 
respect  of  any  delay,  neglect  omission,  or  refusal  of  the  trustee  to  exercise 
the  powers  of  entry  or  of  sale,  or  both,  hereby  conferred,  or  In  relation  to  his 
acts  and  dealings  in  the  premises." 

Pursuant  to  this  mortgage,  the  corporation  issued  a  large  number  of  bonds, 
dated  September  1,  1881,  of  which  the  following  is  a  copy,  except  that  each 
bond  bears  a  different  number: 

"$1,000. 

"United  States  of  America, 

"Utah  Territory. 

"The  Denver  and  Kio  Grande  Western 

"(M)  Railway  Company.  (M.) 

"First  Mortgage  Gold  Bond,  Six  Per  Cent 

"Thirty  years  after  date,  the  Denver  and  Rio  Grande  Western  Railway 
Company  will  pay  to  the  registered  owner  hereof,  or.  If  not  registered,  to 
bearer,  one  thousand  dollars.  Interest  on  said  sum,  at  6%  per  annum,  will 
be  paid  half-yearly,  March  first  and  September  first,  to  the  bearer  of  the  an- 
nexed coupon  therefor,  on  surrender  thereof.  Principal  and  interest  payable 
In  United  States  gold  coin  at  the  company's  agency  in  New  York  City.  This 
bond  Is  entitled  to  the  benefits,  and  subject  to  the  provisions,  of  the  trust 
deed  dated  the  first  day  of  August,  1881,  made  by  the  company  to  Louis  H. 
Meyer,  trustee  of  the  railroad  and  other  property,  rights,  and  franchises 
therein  described,  to  secure  this  and  other  bonds  of  tbe  company  to  be  Issued 
thereunder,  as  therein  set  forth,  to  an  extent  not  exceeding  $16,000  average 
per  mile,  which  trust  deed  also  provides,  in  the  several  cases  of  default,  aa 
therein  si)eciflcally  stated,  for  the  right  in  the  trustee  to  exercise  the  power 
of  entry  thereby  conferred,  the  right  to  declare  the  principal  due,  to  sell  In 
case  of  nonpayment  of  such  principal,  subject  to  the  qualiflcationa  therein 
contained,  to  which  trust  deed  reference  is  hereby  made.  This  bond  shall  not 
become  obligatory  until  the  certificate  Indorsed  hereon,  authenticating  the 
same  as  Uoued  under  said  trust  deed,  is  signed  by  the  trustee. 
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"In  witness  whereof,  the  said  company  has  caused  its  corpoitAe  seal  to 

be  hereunto  afilzed,  attested  by  the  signature  of  its  president  and 

tU.  S.]    secretary,  and  has  lUcewise  caused  a  facsimile  of  the  signature  of 

Its  treasurer  to  be  attached  to  each  of  the  coupons  annexed,  this  first 

day  of  September,  1881. 

"The  Denver  and  Bio  Grande  Western  Raflway  Company, 

"By  ,  President 

"Attest:  ,  Secretary. 

"?1,000.  $1,000." 

The  said  bond  la  Indorsed  as  follows: 

"Trustee's  Certificate. 
"I  hereby  certify  that  this  is  one  of  the  bonds  Issued  In  conformity  with, 
and  under  the  provisions  of,  the  trust  deed  mentioned  within. 

"L.  H.  Meyer,  Trustee. 
"Begistration. 

"This  bond  may  be  registered  In  the  owner's  name  on  the  company's  boolcs 
in  New  Yorlt  City,  such  registry  being  noted  on  the  bond  by  the  company's 
transfer  agent,  after  which  no  transfer  shall  be  valid,  unless  made  on  the 
company's  books  by  the  registered  owner,  and  similarly  noted  on  the  bond; 
but  the  same  may  be  discharged  from  registry  by  being  transferred  to 
bearer,  after  which  it  shall  be  transferable  by  delivery,  but  It  may  be 
again  registered  as  before.  The  registry  of  the  bond  shall  not  restrain  the 
negotiability  of  the  coupons  by  delivery  merely." 

Annexed  to  each  bond  were  60  coupons  for  the  payment  of  the  half-yearly 
Inter^t,  of  which  the  following  is  a  copy,  except  number  and  date  of  pay- 
ment 

"Will  pay  to  bearer,  on  the  first  day  of ,  thirty  dollars.  In  V.  S.  gold 

coin,  on  surrender  of  this  coupon  at  its  agency  in  New  York  City,  l>eing 

130,  6  months'  interest  on  its  first  mortgage  6%  gold  bond.    No. 


Treasurer." 


The  State  Line  &  Denver  Ballway  Company  was  incorporated  imder  the 
laws  of  the  state  of  Colorado,  and  authorized  to  construct  and  operate  a  rail- 
road in  that  state.  On  June  24,  1889,  the  Denver  &  Kio  Grande  Western  Bail- 
way  Company  and  the  State  Line  &  Denver  Railway  Company  were,  pursuant 
to  the  statutes  of  said  state  and  territory,  consolidated  into  one  corporation, 
under  the  name  of  the  Bio  Grande  Western  Railway  Company,  which  cor- 
poration assumed  all  the  debts  and  liabilities  of  the  constituent  corporations, 
to  the  same  extent  as  though  said  debts  and  liabilities  had  been  incurred  by 
it  Tills  assumpti(xi  was  pursuant  to  the  statutes  of  the  state  and  territory 
tmder  which  the  conscrfidation  was  efllected.  At  the  date  of  the  consolidation, 
the  Denver  &  Rio  Grande  Western  Railway  Company  had  made  default  in 
the  payment  of  the  coupons  Nos.  C  to  15,  inclusive,  annexed  to  its  bonds, 
which  fell  due  September  1,  1884,  March  1,  1885,  September  1,  1885,  March  1, 
1886,  September  1,  1886,  March  1,  1887,  September  1,  1887,  March  1,  1888, 
September  1,  18S8,  and  March  1,  1889.  And  Laid  corporation  and  this  de- 
fendant made  default  in  the  payment  of  coupon  No.  16,  which  fell  due 
September  1,  ISSU,  after  the  consolidation.  Payment  of  these  coupons  was 
duty  demanded  of  the  defendant,  which  it  refused  to  pay,  and  thereafter  this 
action  was  begun. 

Argued  before  VAN  BRTINT,  P.  J.,  and  FOLLETT  and  PABKER. 
JJ. 
Geoi^  Hoadly  and  William  Strauss,  for  appellant 
Theodore  F.  BL  Meyer,'for  respondent. 

FOIiLBTT,  J.  The  sole  defense  interposed  to  this  action  is  that, 
under  article  8  of  the  deed  of  trust  above  quoted,  the  owner  of 
coupons  cannot  maintain  an  action  at  law  to  recover  the  amount 
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due  on  them.  The  bond  contains  an  unconditional  covenant  to 
pay  |1,000  30  years  after  its  date;  and  the  bond  and  coupons,  an 
unconditional  promise  to  pay  the  interest  on  the  bond  semiannually, 
on  the  1st  day  of  March  and  the  Ist  day  of  September  in  eadi 
,>'6cir,  at  the  rate  of  6  per  cent,  per  annum ;  and  there  is  no  hint  in 
the  bond  or  in  the  coupons  that  the  owner  may  not,  in  case  of  de- 
fault, maintain  an  action  at  law  for  the  recovery  of  the  principal  or 
interest  as  it  falls  due.    It  is  recited  in  the  bond: 

"This  bond  is  entitled  to  the  benefits,  and  subject  to  the  provisionB,  of  the 
trust  deed  dated  the  first  day  of  August,  1881,  made  by  the  company  to 
Louts  H.  Meyer,  trustee  of  the  railroad  and  other  property,  rfghts,  and 
franchises  therein  described,  to  secure  this  and  other  bonds  of  the  company, 
to  be  issued  thereunder  as  therein  set  forth,  to  an  extent  not  exceeding  $16,- 
000  average  per  mile,  which  trust  deed  also  provides,  in  the  several  cases 
of  default  as  therein  specifically  stated,  for  the  right  In  the  trustee  to  ex- 
ercise the  power  of  entry  thereby  conferred,  the  right  to  declare  the  prin- 
cipal due,  to  sell  in  case  of  nonpayment  of  such  principal,  subject  to  the 
qualifications  therein  contained,  to  which  trust  deed  reference  is  hereby 
made." 

The  language,  "whidi  trust  deed  also  provides,  in  the  several 
cases  of  defaijdt  as  therein  specifically  stated,  for  the  right  in  the 
trustee  to  exercise  the  power  of  entry  thereby  conferred,  the  right 
to  declare  the  principal  due,  to  sell  in  case  of  nonpayment  of  such 
principal,  subject  to  the  qualifications  therein  contained,  to  which 
trust  deed  reference  is  hereby  made,"  is  not  calculated  to  inform 
the  purchaser  of  a  bond  that  he  cannpt  sue  at  law  for  defaulted  in- 
terest, but  informs  him  that  in  case  of  default  the  trustee  may  enter 
into  possession,  and  sell  the  mortgaged  property,  as  provided  in  the 
mortgage.  This  paragraph  clearly  indicates  that  the  rights  and 
powers  of  the  trustee  to  enforce  the  trust  deed  are  expressed  therein, 
and  are  to  be  pursued  as  therein  provided,  but  there  is  no  intima- 
tion that  the  right  of  the  bondholder  to  sue  for  the  money  which 
becomes  due  is  denied  or  cut  off  by  the  trust  deed.  Undoubtedly, 
the  bond  and  trust  deed  are  to  be  construed  together,  but,  in  case 
there  is  any  ambiguity  in  any  of  the  provisions  of  the  mortgage, 
such  ambiguity  must  be  construed  against  the  corporation.  It  is  an 
elementary  rule  for  the  construction  of  contracts  that  ambiguous 
phrases  are  to  be  taken  most  strongly  against  the  covenantor,  whose 
words  they  are.  This  rule  is  universally  applied  to  contracts  of  in- 
surance, and  to  instruments  which  are  wholly  devised  by  or  in  be- 
half of  the  covenantor,  and  it  should  be  rigorously  applied  to  the 
construction  of  trust  deeds  or  mortgages,  which  purport  to  be  de- 
signed for  securing  the  payment  of  the  bonds  of  the  obligor.  It  u 
true  that  these  deeds  are  matters  of  record,  but  tlie  records  are 
often  in  a  state  distant  from  the  place  at  which  the  bonds  are  sold, 
and  the  purchaser  seldom  has  an  opportunity  of  examining  the 
terms  of  the  instrument.  Article  8  was  evidently  designed  to  pre- 
scribe the  conditions  authorizing  the  trustee  or  bondholder  to  en- 
force the  trust  deed,  and  the  manner  in  which  it  might  be  enforced, 
for  the  purpose  of  collecting  out  of  the  mortgaged  property  the 
sums  due  and  unpaid  on  the  bonds;  and,  reading  the  whole  article 
together,  it  is  not  fairly  capable  of  any  other  construction.    As  con- 
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tended  by  the  learned  counsel  for  the  appellant,  the  words,  "any 
remedy  at  law  or  in  equity  for  obtaining  possession  of,  or  procuring 
a  sale  of,  the  trust  proiwrty  hereby  transferred,"  qualify  and  govern 
all  the  other  words  of  the  first  paragraph  of  tiie  eighth  article. 
The  contention  of  the  defendant  would,  in  effect,  exempt  all  of  the 
property  of  the  corporation,  not  covered  by  the  mortgage,  from  lia- 
bility to  be  taken  in  satisfaction  of  its  bonded  debt  It  is  not  so  stip- 
ulated in  the  trust  deed,  nor  in  the  bonds,  nor  in  the  coupon&  But,  on 
broader  grounds,  we  think  the  contention  of  the  defendant  ought  not 
to  prevail.  As  before  stated,  we  concede  that  the  bonds  and  trust  deed 
are  to  be  construed  together,  as  forming  the  contract,  in  case  they 
can  be  harmonized,  but,  in  case  the  bonds  and  deed  contain  wholly 
inconsistent  provisions,  those  contained  in  the  bond  must  prevail 
over  those  contained  in  the  deed.  The  provisions  of  the  bond  meet 
the  eye  of  the  purchaser,  and  are  designed  by  the  corporation  to 
influence  their  sale,  and  they  cannot  be  nullified  by  an  inconsistent 
provision  contained  in  the  trust  deed.  As  before  stated,  these 
bonds  and  coupons  contain  an  absolute  promise  to  pay  definite 
sums  on  specific  dates,  which  implies  .a  right  of  action  in  case  of 
failure;  and,  if  the  eighth  article  is  capable  of  the  construction  con- 
tended for  by  the  corporation,  it  is  utterly  Inconsistent  with  the 
bond,  which  in  that  case  must  prevail.  The  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event  "  All  concur. 


(84  Hnn,  12.) 

JEWBLliERS'  MERCANTILE  AGENCY,  Limited,  v.  JEWELLERS' 
WEEKLY  PUB.  CO.  et  al. 

(Sapreme  Coort,  Oeneral  Term,  First  Departmeot    January  18,  1S85.) 

L  OoFTRTOHT— How  8BcnaBa>— Pdbuoation. 

A  copyright  to  not  acquired  by  depositing  with  the  librarian  of  congren 
the  title  of  the  book,  and  two  copies  thereof,  unless  the  book  la  afterwards 
published  within  a  reasonable  time. 

8.  LiTBRABT  PrOPKBTY  —  LOSS  BT  PXTBLICATIOIT  —  DKPOSITniO    COFT  IH  COW- 

SBBssioirAii  Library. 

A  deposit  of  copies  of  a  book  in  the  congressional  library  for  the  purpose 
of  procuring  a  copyright,  -which  fails  by  reason  of  noncompliance  with 
further  provisions  of  the  law,  is  not  a  publication  of  the  book,  since  the 
nae  of  the  copies  deposited  is  so  restricted  by  statute  that  they  cannot 
pus  Into  general  circulation,  and  therefore  the  compiler  does  not  lose  his 
literary  property. 

I  SaMII— DiSTBIBOTlOK— RBaTRlCTINO  UbB. 

A  book  is  not  published  merely  by  printing  It  and  placing  it  in  the 
bands  of  various  persons  under  a  contract  restricting  its  use,  and  stipu- 
lating that  it  Is  not  sold,  and  requiring  Its  return  to  the  owner. 

4,  Same — Approitiiation— Similarity  op  Errors. 

Tile  fact  that  defendant's  dlrectoiy  contained  the  same  errors  as  appeared 
In  a  similar  book  previously  compiled  by  plaintiff  is  sufficient  to  show  that 
defendant  used  the  matter  contained  in  plaintiffs  book. 

Appeal  from  special  term,  New  York  county. 
Aedon  by  the  Jewellers'  Mercantile  Agency,  Limited,  against  the 
Jewellers'  Weekly  Publishing  Company  (now  the  Ttader^  Weekly 
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Company)  and  others.  There  was  a  judgment  in  favor  of  plaintiff, 
and  defendants  appeal.     AfBrmed. 

For  decision  on  appeal  from  order  denying  defendants'  motion  for 
a  bill  of  particulars,  see  20  N.  Y.  Supp.  7^. 

Argued  before  VAN  BBUNT,  P.  J,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Leopold  Bondbeim,  for  appellants. 
.   Howard  Mansfield,  for  respondent. 

O'BRIEN,  J.  The  judgment  appealed  from  enjoined  the  defend- 
ants from  making  any  use  of  the  plaintiff's  reference  books  or  confiden- 
tial sheets,  and  from  copying,  appropriating,  printing,  publishing, 
or  using  in  any  way,  information  taken  therefrom,  or  furnishing  such 
information  to  others.  Such  judgment  is  based  on  the  following 
facts  found  by  the  court:  The  plaintiff,  a  domestic  corporation  or- 
ganized in  1883,  has  ever  since  been  engaged  in  the  business  of  a  mer- 
cantile agency,  which  consisted  in  obtaining  from  various  sources 
information  regarding  the  places  of  business,  street  addresses,  par- 
ticular kinds  and  extent  of  business,  commercial  standing  and  mer- 
cantile credit,  of  individuals,  firms,  and  corporations  engaged  in  the 
jewelry  trade  throughout  the  United  States  and  Canada,  and  in  fur- 
nishing confidentially,  for  the  use  of  subscribers,  such  information. 
This  information,  obtained  at  considerable  expense,  is  twice  a  year 
printed  in  the  form  of  a  reference  book,  which  is  furnished  exclusively 
for  the  use  of  plaintiff's  subscribers.  A  duplicate,  of  smaller  form, 
is  furnished  upon  like  conditions.  These  books  are  leased  to  sub- 
scribers, upon  a  contract  printed  in  each,  which  restricts  the  use  of 
the  book,  and  requires  its  return  to  the  plaintiff,  no  copy  of  the  book 
ever  being  sold.  The  plaintiff  also  issues  weekly  to  subscribers  a 
confidential  sheet  of  changes  and  corrections,  furnished  subject  to  the 
conditions  of  subscription.  The  defendant  -corporation  was  organ- 
ized in  January,  1891.  This  corporation  took  over  the  business  which 
before  had  been  carried  on  by  the  defendant  Rothschild,  and  still 
earlier  by  both  of  the  individual  defendants.  Some  time  prior  to 
the  incorporation,  the  individual  defendants  had  been  subscribers 
to  the  plaintiff's  book,  but  their  subscription  ended  in  1886,  and  was 
not  renewed.  Prior  to  the  defendant's  incorporation,  one  Keller 
suggested  to  Rothschild  the  issue  of  a  "jewellers'  weekly  complete 
directory,"  and  he  was  permitted  to  undertake  the  compilation  of  the 
booji,  without  special  oversight  on  the  part  of  Rothschild,  or  other 
ofQcers  of  the  corporation.  Much  of  the  information  thus  compiled 
was  obtained  by  copying  names  and  addresses  from  directories  be- 
longing to  the  Trow  Directory  Company,  except  for  those  states  of 
which  that  company  had  no  directory;  and,  in  respect  to  these,  a 
list  of  jewellers  was  furnished,  which,  according  to  the  statement  of 
a  manager  of  the  directory  company,  was  purchased  from  a  lady 
named  White,  without  inquiries  as  to  where  she  got  it  This  book, 
when  printed  and  issued,  was  sold  for  ^  a  copy,  and  came  in  direct 
competition  with  plaintiflT s  reference  book,  for  the  use  of  which  plain- 
tiff received  from  subscribers  J75  a  year. 
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Plaintiff's  claim,  in  substance,  is  that  the  defendants  unlawfully 
took  and  appropriated  from  its  reference  book,  issued  confidentially 
to  its  subscribers  in  July,  1890,  certain  information,  which  was  in- 
corporated in  the  compilation  prepared  by  Keller.  In  support  there- 
of, evidence  was  offered  tending  to  show  that  numerous  errors  of  fact, 
which  had  crept  into  the  plaintiff's  reference  book  of  July,  1890,  ap- 
peared in  the  defendant  company's  book.  Fifteen  such  instance  in 
the  state  of  New  York  were  testified  to  in  detail.  Some  of  these  con- 
dsted  of  misspelled  names,  and  of  the  placing  of  names  out  of  alpha- 
betical order,  which  errors  were  identically  the  same  as  in  the  de- 
fendant company's  book.  On  behalf  of  the  defendants,  in  addition  to 
testimony  as  to  the  sources  from  which  the  information  was  derived, 
already  alluded  to,  evidence  was  offered  to  the  effect  that  in  June, 
1890,  the  plaintiff  deposited  in  the  copyright  oflSce,  with  the  librarian 
of  congress,  the  title  of  the  plaintiff's  reference  book  of  July,  1890, 
and  on  the  same  day  deposited  in  the  office  of  the  librarian  of  con- 
gress two  copies  of  said  reference  book,  and  printed  on  the  page  fol- 
lowing the  title  page  the  following  notice:  'Entered  according  to 
act  of  congress,  in  the  year  1890,  by  the  Jewellers'  Mercantile  Agency, 
Limited,  in  the  office  of  the  librarian  of  congress,  at  Washington." 

Upon  such  testimony,  and  the  evidence  appearing,  and  the  books 
themselves,  the  court  below  found  that  the  defendant  corporation's 
book  contained  material  information,  directly  copied  or  otherwise 
appropriated  from  the  plaiutiffs  confidential  reference  book,  and  that 
the  information  so  copied  and  appropriated  formed  an  important 
and  necessary  part  of  the  defendant  corporation's  directory ;  that  such 
acts,  unless  restrained,  would  be  a  substantial  injury  to  the  plaintiff 
in  its  business, — and  directed  the  entry  of  the  judgment  appealed 
from.  To  obtain  a  reversal  of  such  judgment,  the  defendants  insist  (1) 
that  this  court  has  not  jurisdiction  to  grant  any  relief  in  this  action, 
because  the  work  from  which  it  is  claimed  information  was  wrong- 
fully taken  is  a  copyrighted  work;  (2)  that  this  action  cannot  1^ 
maintained  by  the  plaintiff,  because  it  has  lost  any  literary  property 
it  ever  had  in  its  reference  book  of  July,  1890,  by  publishing  the  same; 
(3)  that  no  information  contained  in  the  defendant's  book  was  ever 
obtained  by  it  or  its  agents,  in  any  way,  from  any  of  the  plaintiff's 
books  of  July,  1890,  or  from  any  of  its  books  or  sheets;  (4)  that  the 
complaint  against  Rothschild  and  Ulman  must  be  dismissed  on  the 
merits,  as  tiie  plaintiff  offered  no  testimony  to  substantiate  its 
charges  made  against  them  in  its  complaint 

First,  upon  the  question  of  jurisdiction.  The  plaintiff  did  not,  in 
its  compljdnt  or  upon  the  trial,  invoke  the  copyright  law,  or  seek  a 
remedy  for  a  violation  off  its  copyright.  It  stood  upon  its  common- 
law  right  to  unpublished  material,  in  which  it  insisted  it  had  always 
retained  exclusive  property.  It  is  not  necessary  for  us  to  determine 
whether,  had  it  obtained  a  copyright,  and  waiving  its  remedy  there- 
under, it  could  stand  upon  its  common-law  right,  though  there  ap- 
pears to  be  authority  for  the  proposition  that  the  statute  conferring 
jurisdiction  in  cases  relating  to  copyrights  upon  the  federal  courts 
does  not  affect  any  pre-existing  jurisdiction  which  exists  at  commbn 
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law  independently  of  all  statutes.  Isaacs  t.  Daly,  39  N.  Y.  Super. 
Ct  511;  Palmer  t.  De  Witt,  47  N.  Y.  532.  In  the  latter  case,  it  is 
said: 

"But  If  Jurisdiction  Is,  by  the  statnte,  conferred  upon  the  federal  conrts  In 
a  case  Uke  this,  tbe  act  does  not  purport  to,  and  does  not,  make  the  Jurisdic- 
tion exclusive,  or  deprive  state  courts  of  Jurisdiction  In  actions,  legal  w 
equitable,  touching  the  common-law  rights  of  authors.  At  most,  the  statute 
gives  parties  within  its  provisions,  and  not  claiming  the  benefits  of  a  copy- 
right under  tbe  laws  of  the  United  States,  a  cumulative  remedy,  and  a  cbolce 
of  tribunala  The  Jurisdiction  of  the  state  courts,  in  cases  in  wliich  It  bad 
before  been  exercised,  was  not  taken  away,  or  In  any  respect  impaired." 

There  is  nothing  inconsistent  with  those  cases  in  that  of  Potter 
V.  McPherson,  21  Hun,  562,  relied  upon  by  the  appellants,  which  holds 
that: 

"If  the  book  has  been  copyrighted  under  the  laws  of  the  United  States, 
while  that  would  secure  to  the  plaintiff  the  right  to  restrain  its  publication 
by  the  defendant,  under  those  laws,  it  would  not  afford  this  court  Jurisdic- 
tion over  the  subject-matter  of  the  controvorsy." 

Potter  T.  McPherson  is  authority  for  holding  that  where  the  plain- 
tiff seeks  a  remedy,  under  the  copyright  law,  for  an  injury  to  prop- 
erty rights  thus  secured,  the  United  States  courts  have  exclusive 
jurisdiction.  Where,  however,  as  here,  no  remedy  is  sought  under 
the  copyright  law,  but  the  plaintiff  is  standing  upon  its  common-law 
rights,  this  court,  seemingly,  would  have  jurisdiction.  It  is  un- 
necessary for  us  authoritatively  to  decide  this  question,  however,  for 
the  reason  that  no  copyright  was  secured  by  the  plaintiff.  It  is  true 
that  the  initiatory  steps  were  taiten  with  a  view  to  acquiring  such 
rights,  but  the  failure  to  make  a  publication  essential  to  obtain  a 
copyright  prevented  the  securing  of  the  same.  As  held  in  Boacicault 
V.  Hart,  13  Blatchf.  47,  Fed.  Cas.  No.  1,692,  publication  must  be  made 
within  a  reasonable  time  after  entry  of  the  title  and  deposit  of  the  two 
copies.  And,  for  a  definition  of  "publication,"  we  find  it  stated  in 
Drone  on  Copyrights  (page  284) : 

"A  book  is  published  when  printed  copies  are  sold  unconditionally  to  the 
public.  To  constitute  a  publication,  It  is  essential  that  the  work  shall  be  ex- 
posed for  sale,  or  gratuitously  otTered,  to  the  general  public,  so  that  tbe  pub- 
lic, without  discrimination  as  to  persons,  may  have  an  opportunity  to  enjoy 
tiiat  for  which  protection  is  granted.  Printing,  itself,  cannot  amount  to  a 
publication,  for  the  obvious  reason  that  a  book  may  be  withheld  from  the 
public  long  after  it  Is  printed." 

We  think,  therefore,  that  as  the  plaintiff  never  secured  a  copyright, 
and  as  tliis  would  prevent  the  relief  it  has  sought  upon  an  applica- 
tion to  the  federal  courts,  this  court  had  jurisdiction  to  entertain 
the  action,  and,  upon  suitable  proof,  to  grant  relief. 

This  conclusion,  to  some  extent,  disposes  of  the  appellants'  second 
assignment  of  error, — ^that  plaintiff,  by  reason  of  publishing  its  ref- 
erence book  in  various  ways,  had  lost  any  literaiy  property  it  ever 
had  therein.  Thus,  it  is  insisted  that,  by  the  deposit  in  tiw  library 
or  congress  of  the  two  copies  of  the  book,  the  plaintiff  made  a  com- 
plete, formal,  and  solemn  dedication  of  it  to  the  public;  and,  to  sup 
port  this,  our  attention  is  called  to  the  Bevised  Statutes  of  the  United 
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states,  which  recite  what  books  shall  compose  the  library  of  con- 
gress, and  who  shall  be  entitled  to  access  thereto,  from  which  the 
conclusion  is  sought  to  be  induced  that  because  public  inspection 
is  allowed,  and  to  certain  persons,  and  upon  certain  conditions,  a  loan 
of  such  books  may  be  made,  this,  by  constituting  such  library  a  public 
library,  operated,  with  respect  to  such  books  deposited  therein,  as  a 
public  dedication.  The  answer  seems  to  be  that  books  so  deposited 
cannot  pass  into  general  circulation,  their  use  being  specially  re- 
stricted by  statute;  and  though  it  is  true  that  there  is  a  clause 
in  the  regulations  of  the  library  allowing  the  loaning  of  books,  upon 
deposit  of  the  value  thereof,  this,  as  shown  by  the  instructions  given 
to  the  librarian  by  the  joint  committee  of  congress  on  the  library, 
has  been  expressly  declared  to  be  contrary  to  law.  With  respect  to 
books  so  deposited,  while  there  may  be  free  access  by  the  public,  and 
a  right  to  inspect  the  same,  this  does  not  include  the  right  or  au- 
thority to  take  copies,  and  thus  deprive  the  author  of  his  property 
ri^ts  therein.  In  other  words,  the  distinction  is  clear  between  the 
right  of  inspection  and  the  right  to  copy  and  use  such  books. 

Apart,  however,  from  this,  the  appellants  insist  that  plaintiff  has 
lost  its  common-law  right  to  any  literary  property  it  ever  had  in 
Its  reference  books,  by  printing  and  offering  them  to  any  one  who 
would  become  a  subscriber,  and  that  the  mere  making  of  a  contract 
wltfe  the  subscriber  to  return  the  book,  and  keep  the  information 
confidential,  is  not  sufBcient  to  make  tiie  publication  a  restricted 
one.  In  this  we  think  the  appellants  overlook  the  facts  appearing, 
Hiat  the  book  was  never  sold,  and  that  its  use  was  restricted ;  and, 
though  iHinted  and  issued  to  subscribers,  this  was  not  such  a  publica- 
tion as  would  destroy  the  plaintiff's  original  property  rights  in  the 
book.  We  think  the  authorities  amply  support  the  respondent's 
view  tfeat,  both  in  England  and  in  this  country,  an  author  or  com- 
piler has  the  right  to  his  literary  property,  at  common  law,  without 
respect  to  the  copyright  statutes,  and  that,  although  such  right  may 
be  lost  by  publication,  yet  a  person  may  print  any  number  of  copies, 
of  which  he  remains  the  owner,  and,  by  contract,  may  so  restrict 
their  use  to  those  to  whom  he  lends  them  as  to  retain  his  original 
rights.  This  has  repeatedly  been  held  to  be  the  law  with  re- 
elect to  trade  and  other  directories.  Kelly  v.  Morris,  L.  B.  1  Eq. 
697;  Morris  v.  Ashbee,  L.  B.  7  Eq.  34;  Prince  Albert  v.  Strange,  1 
Mac  &  G.  25;  Palmer  v.  De  Witt,  47  N.  Y.  582;  Telegraph  Co.  v. 
Todd,  17  Hun,  548;  Kiernan  v.  Telegraph  Co.,  50  How.  Pr.  194; 
Tabor  v.  Hoffman,  118  N.  Y.  30,  84,  28  N.  E.  12;  High,  Inj.  §§  994, 
996,  1011.  Nor  do  we  think  that  the  selling  or  offering  to  sell  the 
names  and  addresses  contained  in  the  books  on  envelopes  sent  by  it 
to  nonsubscribers  would  constitute  a  publication,  so  as  to  destroy 
the  plaintilFs  literary  property  in  such  books. 

The  contention  that  there  is  no  competent  evidence  to  show  that 
the  defendants  have  incorporated  in  their  directory  information  ob- 
tained from  plaintiff's  reference  book  is  equally  unfounded.  The 
similarity  of  errors  appearing  in  the  two  books  could  not  be  explained 
upon  any  theory  of  chance;  and  the  number  of  such  errors,  coupled 
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with  evidence  showing  that  the  defendants  Bothschild  and  Ulman 
had  been  guilty  of  a  similar  offense,  as  against  this  same  plaintiff, 
prior  to  the  formation  of  the  defendant  company,  into  which  they 
entered  as  oflttcers,  if  not  the  actual  promoters  and  guiding  spirits, 
amply  justified  the  conclusion  reached, — that,  with  respect  to  infor- 
mation which  could  not  be  obtained  from  Trow's  state  directories, 
the  company's  agent,  Keller,  directly  or  indirectly  obtained  the 
information  from  plaintiff's  reference  booli.  In  this  connection,  the 
defendants  named  havinp  been  shown  to  have  been  the  principal 
incorporators  of  the  defendant  corporation,  to  which  the  busLDess 
previously  owned  by  both,  and  which  had  passed  into  the  hands  of 
one,  was  transferred,  the  judgment  against  them  in  the  plaintiff's 
previous  action,  brought  for  a  similar  purpose,  was  admissible,  if 
for  no  other  reason  than  as  showing  knowledge  on  their  part  of 
plaintiff's  rights,  and  upon  the  question  of  whether  or  not  such  in- 
corporation waB  resorted  to  with  a  view  of  avoiding  the  effect  of 
the  judgment  in  this  action,  which  was  one  of  the  charges  made  in 
the  complaint. 

In  regard  to  testimony  as  to  the  correct  spelling  of  the  names  of 
jewellers,  such  evidence,  when  first  offered,  was  objected  to  upon  the 
ground  that  the  plaintiff's  book  in  which  the  names  were  contained 
was  copyrighted;  and  this  objection,  which  was  made,  not  only  to 
such  testimony,  but  to  the  plaintiff's  books  themselves,  was,  of  coarse, 
properly  overruled,  for  the  reason  already  stated, — ^that  the  court 
had  jurisdiction.  So  the  objection  to  what  the  witness  said  aa 
to  how  one  of  the  jewellers  was  doing  business,  if  placed  upon  the 
ground  of  hearsay,  might  have  been  good.  But  the  objection  to  such 
evidence  was  that  it  was  immaterial,  and,  in  view  of  the  issues,  the 
fact  which  such  evidence  was  elicited  to  prove  was  very  material. 
It  is  true  that,  at  the  close  of  the  testimony  in  which  instances  in 
the  state  of  New  York  were  given  of  misspelled  names,  a  motion  was 
made  to  strike  out,  as  hearsay,  all  the  evidence  as  to  what  was  told 
the  witness  by  persons  whom  he  saw,  as  to  their  correct  names. 
But  this  motion  was  properly  denied,  and  for  the  reason  stated  by 
the  trial  judge, — that  no  objection  to  the  admission  of  such  testi- 
mony was  taken  when  offered.  It  will  not  do  to  take  a  general  ob- 
jection which  is  not  good,  or  speculate  upon  what  a  witness  may 
testify  to,  and  then,  if  not  agreeable  to  the  one  against  whom  the 
testimony  is  given,  move  to  strike  out  such  testimony,  or,  upon  ap- 
peal, seek  to  destroy  the  effect  thereof  by  presenting  specific  ob- 
jections, which  would  have  been  good,  had  they  been  presented  at 
the  time  the  testimony  was  given. 

The  only  serious  question  presented  is  whether,  upon  the  testimony, 
which  was  amply  sufiQcient  to  sustain  the  jnd^ent  as  against  the 
company,  there  was  enough  to  support  the  comi^aint  as  against  the 
defendants  Bothschild  and  Ulman.  The  court,  in  two  of  its  find- 
ings, inadvertently  finds  that  from  March,  1887,  until  the  incorpora- 
tion of  the  defendant  company,  in  the  month  of  January,  1891,  these 
defendants  were  engaged  in  publishing  a  newspaper  circulated  in 
the  jewelry  trade  and  kindred  trades,  which  at  the  latter  date  was- 
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transferred  to  the  defendant  corporation;  also  that,  between  those 
dates,  Rothschild,  on  bdxalf  of  himself  and  the  defendant  Ulman, 
employed  Keller  to  compile  the  directory.  Upon  these  points  the 
testimony  of  the  defendants,  which  was  not  controverted,  shows 
that  Ulman  and  Bothschild  were  partners  until  the  summer  of  1889, 
when  the  latter  became  sole  proprietor  of  the  Jewellers'  Weekly,  and 
it  was  during  this  period  that  Keller  suggested  the  idea  of  the  "Jew- 
ellers' Weekly  Complete  Directory,"  which  was  the  compilation  that 
plaintiS  complained  of.  These  findings,  however,  are  not  of  sufficient 
importance  to  justify  a  reversal  or  modification  of  the  judgment; 
there  being  sufficient  in  the  record  to  show  that  one  of  them,  at 
least,  when  the  suggestion  as  to  the  compilation  was  made  by  Keller, 
frankly  avowed  that  he  did  not  see  how  it  could  be  done  without  re- 
sort to  plaintiff's  reference  book,  which  Keller  claimed  was  not 
necessary.  Yet,  without  any  supervision  or  examination,  he  permit- 
ted him  to  proceed  with  the  compilation,  and  adopted  his  work,  which 
in  part  consisted  of  pirating  information  which  was  the  property  of 
the  plaintiff;  and  tMs  compilation  was  adopted,  printed,  and  used 
by  iJie  defendants  for  their  own  benefit,  and  to  the  detriment  of 
the  plaintiff.  The  argument  that  such  testimony  would  bear  equally 
against  the  other  officers  of  the  defendant  company,  and  would  be 
as  good  against  them  as  against  the  defendants  specifically  enjoined, 
may  be  true;  but  it  would  not,  from  this,  follow  that,  because  the  plain- 
tiff* bad  not  enjoined  them,  it  was  not  entitled  to  relief  against  those 
whom  it  had  made  individual  parties  to  the  action.  Apart,  however, 
from  this,  we  think  that  the  prior  conduct  of  these  particular  de- 
fendants, Ulman  and  Rothschild,  the  former  judgment  obtained 
against  them  for  a  similar  offense,  and  what  seems  to  have  been  the 
well-grounded  view  of  one  of  them  that  the  compilation  could  not 
be  completed  without  resort  to  the  plaintiff's  book,  place  them  in  a 
little  d^erent  position  from  the  other  officers  of  the  company. 

Upon  the  whole  case,  we  think  the  conclusion  of  the  trial  judge — 
that  the  plaintiff  had  exclusive  rights  of  properly  in  its  book,  and  in 
its  confidential  sheets  and  their  contents,  and  that  the  publication 
by  the  defendant  corporation  in  its  directory  of  information  copied 
or  appropriated  from  the  plaintiff's  reference  book,  issued  confiden- 
tiaUy  to  its  subscribers  in  July,  1890,  was  a  violation  of  the  plaintiff's 
right  of  proper^,  and  tended  to  produce,  and  continued  to  produce, 
substantial  injury  to  it,  for  which  the  plaintiff  had  no  adequate  rem- 
edy at  law — ^was  right,  and  justified  lie  issuance  of  the  injunction. 
As  said  upon  the  argument,  exclusive  of  the  question  of  costs,  which, 
as  compared  with  the  labor  and  expense  entailed  upon  the  defend- 
ants by  the  preparation  of  the  record  and  of  this  appeal,  was  not 
serious,  we  fail  to  see,  if  the  defendants'  disclaimer  of  taking  the 
{daintifPs  property  was  sincere,  how  they  would  be  injured  by  the 
injunctioiL  The  reason  for  the  appeal,  we  think,  may  be  furnished 
in  the  more  strenuous  arguments  advanced,  seeking  for  an  adjudica- 
tion that  would  leave  them  free  to  utilize  Hie  work  and  business, 
wliich,  at  great  expense,  the  plaintiff  had  created,  and  which  adjudi- 
cation, if  in  their  favor,  would  result  to  their  great  advantage,  and 
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corresponding  injury  to  the  plaintiff.  The  jadgment,  which  has  de- 
termined  that  they  have  no  snch  right  to  appropriate  the  plaintiffs 
property,  is  supported,  and,  we  think,  in  all  respects,  right,  and 
should  be  affirmed,  with  costs.    All  concur. 


(83  Hun,  553.) 

LAZARUS  et  aL  ▼.  METKOPOLITAN  BL.  ET.  CO.  et  aL 

(Supreme  Court,  General  Term,  First  Department   January  18,  18K(.) 

Btatctes — Repeal— Rembdiks  in  Pending  Actions. 

LawB  1894,  c.  688,  repealing  Code  Cly.  Proc.  i  1023,  which  anthorised 
either  party  to  an  action  to  request  the  court  or  referee  to  determine  an 
the  issues  of  fact  and  law  deemed  to  be  involved  in  the  action,  and  amende 
Ing  section  1022  so  as  to  provide  tiiat  findings  shall  concisely  state  the  facts 
found  and  conclusions  of  law,  applies  to  an  action  submitted  to  a  referee 
before  the  enactment  of  such  statute,  but  decided  afterwards. 

Appeal  from  special  term,  New  York  county. 

Action  by  Sarah  Lazarus  and  others,  individually,  Agnes  Marks 
and  another,  as  administrators,  etc,  against  the  Metropolitan  Ele- 
vated Railway  (Company  and  others,  for  an  injunction  and  damages. 
From  an  order  denying  a  motion  for  an  order  sending  back  the  re- 
port of  the  referee  and  directing  him  to  rule  on  defendants'  pro- 
posed findings  of  fact  and  conclusions  of  law,  and  to  resettle  said 
report,  or  for  an  order  vacating  and  setting  aside  said  report  and 
all  the  proceedings  had  thereon,  defendants  appeal.    AfBrmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

J.  C.  Thomson,  for  appellants. 
Nelson  S.  Spencer,  for  respondents. 

PER  CURIAM.  May  27,  1893,  this  action  was  referred  to  a  ref- 
eree to  hear  and  determine;  and  on  March  22,  1894,  it  was  finally 
submitted  to  him  for  decision,  and,  by  written  stipulations  between 
the  attorneys,  his  time  to  decide  the  cause  was  extended  until  Oc- 
tober 27,  1894.  On  May  12,  1894,  chapter  688  of  the  laws  of  that 
year  was  enacted,  to  take  effect  June  1,  1894,  repealing  section  1023 
of  the  CJode  of  (3ivil  Procedure,  which  authorized  either  party  to  a 
litigation  to  request  the  court  or  referee  to  determine  all  of  the  issues 
of  fact  and  law  deemed  to  have  been  involved  in  the  action.  Sectioa 
1023  was  repealed  after  this  action  was  submitted  to  the  referee, 
but  the  repeal  took  effect  before  he  made  his  decision.  The  attorneys 
for  the  defendants,  believing  that  68  issues  of  fact  and  22  issues  of 
law  were  involved  in  the  action,  on  the  22d  of  March,  1893,  requested 
the  referee  to  pass  on  that  number  of  issues  of  fact  and  law.  Upon 
the  decision  of  the  case,  the  referee  did  not  note  on  the  margin  of 
the  various  propositions  of  fact  and  law  how  he  had  disposed  of 
them,  but,  instead,  stated  concisely  the  facts  found  and  his  concla- 
sions  of  law,  in  the  form  prescribed  by  section  1022  of  the  Code  <rf 
Civil  Procedure,  as  amended  by  the  third  section  of  chapter  688  of 
the  Laws  of  1894.    At  the  date  of  the  decision  of  this  case,  there 
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was  no  statute  which  required  the  referee  to  determine  the  TariooB 
propositiona  of  law  and  fact  requested  bj  either  litigant,  and  there 
18  no  provision  in  the  statute  excepting  f  rcnn  its  operation  cases  pend- 
ing at  the  time  of  its  passage.  Section  1023  did  not  relate  to  the 
substantive  law  of  the  state,  but  prescribed  a  rule  of  procedure;  and 
it  is  too  well  settled  to  require  the  citation  of  anthorily  that  the  prac- 
tice of  the  court  may  be  changed  so  as  to  affect  pending  actions.  The 
referee,  so  far  as  the  procedure  was  cimcemed,  had  the  right  to  adopt 
the  form  of  decision  authorized  at  the  time  he  rendered  his  decision. 
In  case  a  statute  taking  effect  after  a  cause  had  been  submitted  to  a 
referee  should  require  the  report  to  be  made  in  a  particular  form, 
or  that  it  should  be  filed  within  a  given  time,  we  have  no  doubt  that 
it  would  control  the  practice  of  a  case  so  situated.  By  the  Code  of 
1848,  and  again  by  the  Ck>de  of  Civil  Procedure,  the  practice  of  tbe 
courts  was  radicfdly  changed,  and  the  new  practice  h(ui  been  held 
applicable  to  pending  cases,  and  that  a  step  in  procedure  is  to  be 
taken  according  to  the  rule  in  existence  when  the  prescribed  step  is 
taken.  We  think  that  neither  party  had  the  right  to  require  the 
referee  to  pass  upon  the  requests,  pursuant  to  the  repealed  section 
of  the  Ck>de.  The  order  should  be  affirmed,  with  |10  costs  and  dis- 
bursements. 

(81  Hun,  83.) 

ME5TROPOLITAN  EL.  RT.  CO.  et  al.  v.  JOHNSTON. 

(Supreme  Court,  General  Term,  First  Department   January  18,  1885.) 

1.  APFBAULBLB  OrOSR— DlSMiaeAL  of  COMPIiAIKT. 

An  order  directing  dismissal  of  complaint  Is  not  appealable,  but  tbe  de- 
cision can  be  reviewed  only  on  appeal  from  the  Judgment  entered  on  sncli 
order. 

2.  Eqditt— AuBquATB  Rbksdt  at  Law— Raisino  Objection. 

Tbe  objection  that  an  action  In  equity.  wUl  not  lie  because  plaintiff  has 
an  adequate  remedy  at  law  may  be  tal^en  either  by  demurrer  or  answer, 
but  cannot  be  taken  for  the  first  time  on  appeal.  Ostrander  v.  "Welier  (N. 
T.  App.)  21  N.  B.  112,  crltldsed.    FoUett,  J.,  dissenting. 

9.  JuDOMBirr— EQ0ITABI.K  Relief. 

Ejqoitable  relief  against  a  Judgment  will  not  be  granted  on  tbe  ground 
of  Ignorance  of  fact,  where  there  is  no  allegation  tending  to  show  that  by 
reasonable  diligence  the  fact  in  question  could  not  have  been  discovered. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Metropolitan  Elevated  Railway  Company  and  the 
Manhattan  Railway  Company  against  William  H.  Johnston.  From 
an  order  dismissing  the  complaint  on  the  pleadings,  and  from  a  judg- 
ment entered  thereon,  plaintiffs  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

J.  C.  Thomson,  for  appellants. 
M.  S.  Thompson,  for  respondent 

VAN  BRUNT,  P.  J.     It  appears  from  the  complaint  herein  that 
In  1877  the  Gilbert  Elevated  Railway  Company,  now  the  Metropolitan 
Elevated  Railway  Company,  commenced  proceedings  to  condemn 
v.32K.Y.8.no.l — 4 
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easements,  which  they  were  desirous  of  occupying  for  the  purpose  of 
the  construction  of  an  elevated  railway  in  tiie  city  of  New  York, 
appurtenant  to  certain  lands  in  South  Fifth  avenue,  which  belonged 
to  one  Amos  R  Eno,  and  which  included  a  portion  of  tlie  street  in 
front  of  property  No.  227  South  Fifth  avenue;  and  that  an  award 
waB  made  in  such  proceedings  to  said  Eno,  which  was  afterwards 
duly  paid  to  him.  It  is  further  alleged  in  said  complaint  that  the  de- 
fendant in  this  action,  having  acquired,  through  divers  mesne  con- 
veyances, the  title  to  No.  227  &>uth  Fifth  avenue,  in  1889,  conmienced 
an  action  in  this  court  against  these  plaintiffs,  ailing  that  he  was 
the  owner  in  fee  of  No.  227  South  Fifth  avenue,  aforesaid,  and  of 
certain  property  rights  appurtenant  to  said  premises,  including  a 
portion  of  lie  bed  of  said  South  Fifth  avenue,  immediately  in  front 
of  and  adjoining  said  premises  to  the  center  of  said  street  This 
action  contained  the  usual  prayer  for  injunctive  relief  and  judgment 
for  damages.  Issue  was  joined  therein,  and  the  same  was  tried, 
and  a  decision  rendered  awarding  an  injunction,  unless  the  plain- 
tiffs should  pay  the  defendant  |2,500,  as  the  value  of  his  property 
rights  appurtenant  to  No.  227  South  Fifth  avenue.  An  appeal  was 
taken  from  such  judgment,  and,  while  said  appeal  was  pending,  the 
parties  agreed  to  settle  by  the  payment  of  the  fee  and  rental  damages 
and  costs.  The  condemnation  proceedings  to  which  Mr.  Eno  was  a 
party  were  not  pleaded  by  the  defendants  in  Johnston's  action,  and 
the  settlement  was  made  In  ignorance  on  the  part  of  both  parties 
that  such  condemnation  proceedings  had  ever  been  taken.  Sub- 
sequent to  such  settlement,  the  plaintiffs,  having  discovered  such 
condemnation  proceedings,  notified  the  defendant  thereof,  and  asked 
restitution  from  him  of  the  several  sums  of  money  paid  to  him  as  afore- 
said, which  restitution  said  Johnston  wholly  failed  and  refused  to 
make;  and  judgment  is  demanded  for  various  kinds  of  relief. 

The  defendant  answered,  denying  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  many  of  the  allegations  of  the  com- 
plaint, admitting  the  proceedings  in  the  action  to  which  the  de- 
fendant was  a  party,  alleging  the  validity  of  the  judgment,  and  that 
the  plaintiffs  purposely  neglected,  and  still  neglect  to  record  con- 
veyances of  easements  or  easements  and  property  rights  acquired  by 
them  in  the  office  of  the  register  of  the  city  and  county  of  New  York, 
so  as  to  be  notice  to  bona  fide  purchasers  as  by  law  required,  and 
refused  to  inform  the  defendant  in  said  action  tiiat  they  claimed  to 
have  acquired  any  such  right  in  the  premises.  The  defendant  fu^ 
ther  denied  any  mutual  mistake  of  fact  Upon  the  case  coming  on 
for  trial,  the  court  dismissed  the  complaint,  as  the  judgment  recites, 
on  the  pleadings  and  the  opening  of  counsel ;  and  from  the  order  dis- 
missing the  complaint,  and  the  judgment  entered  thereupon,  this  ap- 
peal is  taken. 

It  is  evident  that  the  appeal  from  the  order  must  be  dismissed, 
with  |10  costs,  as  there  is  no  authority  for  the  taking  of  such  an  ap- 
peal. 

Upon  the  appeal  from  the  judgment,  it  will  be  necessary  to  con- 
sider the  disposition  of  the  case  by  the  court  as  an  adjudication  that 
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the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

It  is  urged  that  the  ground  upon  wliich  the  court  dismissed  the 
complaint  was  tliat  it  contained  no  allegation  that  the  plaintiffs  had 
no  adequate  remedy  at  law;  and  it  is  claimed  that  the  rale  is  well 
established  that,  if  such  an  objection  is  to  be  insisted  upon,  it  shall 
be  raised  by  answer.  For  this  position  the  plaintiff  seems  to  hare 
respectable  authority.  In  the  case  of  Ostrander  v.  Weber,  114  N. 
T.  102,  21  N.  E.  112,  it  is  stated  as  a  rule  of  law  that  in  an  equity 
action  the  defendant,  in  order  to  insist  that  an  adequate  remedy 
at  la,w  exists,  must  set  it  up  in  his  answer,  and  cites  aa  authorities 
the  case  of  the  Town  of  Mentz  v.  Cook,  108  N.  Y.  504,  15  N.  E.  541. 
Upon  reference  to  this  case  it  will  be  seen  that  it  is  stated  that  it 
appears  to  be  settled  by  the  general  concurrence  of  authority  that  a 
defendant  cannot,  when  sued  in  equity,  avail  himself  of  the  defense 
that  an  adequate  remedy  at  law  exists,  unless  he  pleads  that  de- 
fense in  his  answer.  Grandin  t.  Le  Boy,  2  Paige,  509;  Le  Boy  t. 
Piatt,  4  Paige,  77;  Truscott  v.  King,  6  N.  Y.  147;  Cox  t.  James,  45 
N.  Y,  557;  Green  v.  Milbank,  3  Abb.  N.  C.  138;  and  Pam  v.  Vilmar,  54 
How.  Pr.  235.  An  examination  of  these  cases  shows  that  no  such 
role  has  been  laid  down.  In  almost  all  the  cases  the  question  came 
up  upon  the  trial,  and  all  that  was  held,  or  was  necessary  to  be  held, 
was  that  it  was  too  late  then  to  take  the  objection.  And  in  the 
case  of  Grandin  v.  Le  Roy,  supra,  which  is  the  original  authority 
for  all  these  decisions,  it  Is  held  that  the  objection  is  waived,  unless 
it  is  taken  by  demurrer  or  answer;  that  it  is  a  question  going  to  the 
jurisdiction  of  the  court,  and,  unless  the  objection  to  such  jurisdic- 
tion is  taken  by  demurrer  or  answer,  it  is  deemed  to  be  waived,  and 
such  objection  will  not  be  entertained  upon  the  trial.  And  that  is 
all  that  it  has  ever  been  necessary  to  decide  in  any  of  the  cases 
which  have  been  cited,  the  language  of  which  seems  to  infer,  ex- 
cepting the  case  of  Green  v.  Milbank,  that  such  objection  can  only 
be  taken  by  answer.  In  the  case  last  cited,  the  language  of  the 
court  is  that  the  objection  must  be  taken  at  the  earliest  opportunity, 
and  by  answer.  It  is  manifest,  it  being  an  objection  to  jurisdiction, 
appearing,  if  at  all,  upon  the  face  of  the  complaint,  that  it  may  be 
taken  as  well  by  demurrer  as  by  answer.  Under  these  rules,  how- 
ever, this  objection  having  been  taken  for  the  first  time  at  the  trial, 
it  cannot  avail,  there  being  nothing  in  the  pleadings  in  respect 
thereto. 

We,  then,  come  to  the  question  as  to  whether  the  plaintiff  can  be 
relieved  upon  the  ground  of  mistake.  Our  attention  has  been 
called  to  no  authorities  bearing  directly  upon  the  question  involved. 
But  it  would  seem  that,  under  the  facts  appearing  in  the  case  at 
bar,  the  plaintiffs  are  not  ei:titled  to  relief,  beaiuse  it  does  not  appear 
that  the  plaintiffs  could  not  have  ascertained  by  the  use  of  reason- 
able diligence  the  facts  which  are  now  claimed  to  furnish  the 
grounds  for  equitable  interposition. 

The  rule  is  laid  down  in  Snell,  Eq.  (10th  Ed.)  p.  536,  as  follows: 

"As  to  mistakes  of  fact,  the  general  ruling  that  an  act  done  or  contract 
made  under  a  mistake  (I.  e.  In  lgitf>rance)  of  a  material  fact  is  rellevable  in 


Digitized  by 


Google 


£2  saw  TOBE  SUPPLEMENT,  ToL  32.  [Sup.  Ct. 

equity.    Bnt,  In  order  to  obtain  sach  relief,  the  fact  must  be  material  to 

the  act  or  contract;  and,  if  the  act  or  contract  Is  not  materially  affected  by 
It,  the  party  claiming  the  relief  on  that  immaterial  ground  will  be  denied 
It.  But,  assuming  that  the  fact  is  material,  then,  whether  the  mistake  is 
that  of  one  party  only  to  the  contract  or  Is  the  mistake  of  both  parties,  rdief 
will  be  giTen,  varying  only  In  its  nature  according  as  the  mistake  is  uni- 
lateral or  is  mutual;  e.  g.  if  a  person  shall  sell  a  messuage  to  another,  which 
was  at  the  time  swept  away  by  a  flood,  without  either  party  having  any 
knowledge  of  the  facts,  equity  would  relieve  the  purchaser,  upon  the  ground 
that  both  parties  Intended  to  purchase  and  sell  a  subsisting  thing,  and  im- 
plied its  existence  as  the  basis  of  their  contract.  And,  on  the  same  prin- 
ciple, a  contract  to  purchase  property  which  is  already  the  purchaser's  own 
Is  rellevable,  and  that  whether  the  mistalce  is  the  purchaser's  only  or  Is  the 
mistake  of  both  parties.  But  It  Is  not  sufiBcient,  in  general,  to  show  that 
the  fact  Is  material;  it  must,  in  general,  also  be  shown  that  the  fact  is  one 
which  could  not  by  reasonable  diligence  have  been  known;  for  if,  by  rea- 
sonable diligence,  the  fact  could  have  been  known,  equity  will  not  relievev 
since  that  would  be  to  encourage  culpable  negligence  on  the  part  of  persons 
whose  duty  it  is  to  make  all  due  inquiries." 

The  •writer  then  alludes  to  the  fact  that  where  one  contracting 
party  has  knowledge  of  a  material  fact,  which  he  does  not  commtmi- 
cate  to  the  other,  it  is  the  rule  that,  in  order  that  the  latter  may  set 
aside  the  transaction  on  the  ground  of  the  other  party's  withholding 
of  that  fact,  the  former  should  have  been  under  an  obligation,  not 
merely  moral,  but  legal  or  equitable,  to  make  the  discovery.  Bo, 
also,  where  the  means  of  information  are  open  to  both  parties,  and 
where  each  is  presumed  to  exercise  his  own  skill,  intelligence,  and 
judgment  with  regard  to  the  subject-matter,  and  where  there  is  no 
confidence  reposed,  but  where  each  is  dealing  with  the  other  at  ami's 
length,  equity  will  not  relieve.  And  therefore,  where  the  fact  (not 
being  a  fact  amounting  to  tlie  entire  subject-matter  of  the  contract) 
is  equally  unknown  to  both  parties,  or  where  each  has  an  equal 
amount  of  information,  or  where  the  fact  is  doubtful  from  its  own 
nature,  in  either  of  such  cases,  if  the  parties  have  acted  with  entire 
good  faith,  a  court  of  equity  will  not  intervene.  The  general 
ground  upon  which  all  these  distinctions  proceed  is  that  mistake  or 
ignorance  of  fact  is  subject  of  relief  only  where  it  constitutes  the 
material  ingredient  of  the  contract  of  the  parties,  or  disappoints 
their  intention  by  mutual  error,  or  where  it  is  inconsistent  with 
good  faith,  and  proceeds  from  a  violation  of  the  obligations  which 
are  imposed  by  law  upon  the  consciences  of  either  party.  But 
where  each  party  is  equally  innocent,  and  there  is  no  concealment  of 
facts  which  the  other  party  has  a  right  to  know,  and  no  surprise  or 
imposition  exists,  the  mistake  or  ignorance,  whether  mutual  or 
unilateral,  is  treated  as  laying  no  foundation  for  equitable  inte^ 
ference. 

The  only  ground,  therefore,  upon  which,  under  these  rules,  the 
plaintiffs  can  claim  relief,  is  that  the  fact  which  was  unknown  was 
not  only  material,  but  amounted  to  the  entire  subject-matter  of  the 
contract.  In  the  case  at  bar  it  might  very  well  be  claimed  that  the 
fact  did  amount  to  the  entire  subject-matter  of  the  contract,  be- 
cause it  related  to  the  title  of  the  property  which  was  the  subject- 
matter  of  the  settlement  between  the  parties  to  this  action.  But 
«ven  this  does  not  authorize  relief  if  the  fact  could  have  been  dis- 
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covered  by  reasonable  diligence  npon  the  part  of  the  plaintiffs. 
There  is  no  allegaticm  tending  to  show  that  by  reasonable  diligence 
they  eould  not  have  discovered  the  fact  in  question.  Various  excuses 
are  given, — as  that  the  plaintiffs  succeeded  to  the  rights  of  other 
parties;  that  their  immediate  successor,  through  an  intermediary, 
paid  the  purchase  money;  and  that  changes  in  the  management  of 
the  elevated  railroads  have  occurred.  But  it  nowhere  appears  that 
any  inquiry  in  regard  to  the  title  of  this  property  was  made  upon 
the  part  of  the  plaintiffs,  or  any  attempt  to  ascertain  its  previous 
history,  or  whether  it  had  been  acquired  or  not.  Certainly,  the  tak- 
ing of  no  steps  to  ascertain  ajs  to  the  validity  of  the  title  of  the  de- 
fendant is  not  using  reasonable  diligence.  It  seems  to  us,  ther^ore, 
that  upon  this  ground  the  judgment  was  correct,  and  that  the  same 
should  be  afSrmed,  with  costs. 

POLLETT,  J.  I  concur  In  the  opinion  of  the  presiding  justice, 
except  that  part  which  discusses  the  rule  governing  the  necessity  of 
pleading  the  defense  of  the  existence  of  an  adequate  remedy  at  law. 
That  question  does  not  seem  to  be  involved  in  this  case.  In  case 
the  relief  sought  may  be  granted  on  a  motion  or  by  an  action,  it  is 
within  the  discretion  of  the  court  to  refuse  to  settle  the  rights  of 
the  litigants  on  a  motion,  and  compel  the  moving  party  to  seek  his 
relief  in  an  action.  Hill  v.  Hermans,  59  N.  T.  396;  Montrait  v. 
Hutchins,  49  How.  Pr.  105.  This  is  frequently  done  when  the  right 
of  the  moving  party  to  the  relief  sought  depends  upon  the  de- 
termination of  an  issue  of  fact.  When  there  is  a  sharp  controversy 
over  a  material  issue  of  fact,  it  can  usually  be  more  satisfactorily 
settled  by  hearing  the  witnesses  examined  and  cross-examined  than 
by  reading  their  affidavits.  But  there  is  nothing  in  the  record  be- 
fore us  which  indicates  that  the  court  dismissed  the  complaint  on 
the  ground  that  the  plaintiffs  should  have  sought  their  relief  by  mo- 
tion. The  practice  before  referred  to  has  no  relation  to  the  rule 
that  a  defendant  in  an  equitable  action  cannot  avail  himself  of  the 
defense  that  the  plaintiff  has  an  adequate  remedy  at  law,  unless  it  is 
pleaded  in  the  answer,  when  he  answers,  which  seems  to  be  well 
established  by  the  cases  cited  in  Tucker  v.  Kailway  Co.,  78  Hun,  439, 
29  N.  T.  Supp.  202,  in  which  this  court  recognized  and  applied  the 
rule.  Such  is  the  rule  in  other  jurisdictions.  1  Daniell,  Ch.  PI.  & 
Prac.  (6th  Am.  Ed.)  549,  556,  624,  630,  and  cases  there  cited;  Story, 
Eq.  PI.  (10th  Ed.)  §  473,  and  cases  cited;  Mitf.  C*.  PI.  (6th  Am.  Ed.) 
263;  Brown  v.  Iron  Co.,  134  U.  S.  530,  536,  10  Sup.  Ct  604,  This 
rule  simply  prevents  the  defendant  from  availing  himself,  as  a 
matter  of  right,  of  the  existence  of  the  defense  that  the  plaintiff  has 
an  adequate  remedy  at  law.  When  the  defendant  has  failed  to 
interpose  this  defense,  and  the  trial  court  refuses  to  dismiss  the  ap- 
peal on  that  ground,  the  refusal  cannot  be  urged  by  the  defendant 
as  error  on  appeal.  But  the  trial  court  may,  in  its  discretion,  dis- 
miss an  equitable  action  on  the  ground  that  tiie  plaintiff  has  an  ade- 
quate remedy  at  law,  though  the  defendant  failed  to  interpose  that 
defense;  but,  since  legal  and  equitable  remedies  have  been  adminis- 
tered in  the  same  court,  this  discretion  has  seldom  been  exercised. 
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In  case  it  appears  on  the  face  ot  the  bill  or  complaint  that  the  plain- 
tiff has  an  adequate  remedy  at  law,  the  objection  may  be  raised  by 
demurrer;  bat  in  the  cases  referred  to  the  defendants  answered, 
and  failed  to  raise  the  objection  in  their  answers.  It  is  not  held 
in  these  cases  tliat  the  defmse  that  there  is  an  adequate  legal  rem- 
edy may  not  be  raised  by  demurrer  when  tlie  defect  appears  on  the 
face  of  tlie  complaint  or  bilL 

PABKEB,  J^  concors. 

(83  Hun.  438.) 

BELL  T.  SMITH  et  aL 

(Supreme  Coort  General  Term,  Flftb  Department    December  27,  ISM.) 

COSTHACTB — VaLIDITT — COMPETENCY  OF    PaBTIES. 

The  mere  fact  that  a  man  la  old  and  feeble,  and  of  less  actlre  mind  tban 
In  hia  yonnger  days,  does  not  render  him  Incompetent  to  manage  his  own 
affairs. 

•    Appeal  from  special  term,  Tates  connty. 

Action  by  Charles  Bell,  as  committee  of  Morgan  Smith,  against 
Eberle  E.  BmitJi  and  another,  to  cancel  a  discharge  of  a  bond  and 
mortgage  There  was  a  judgment  in  favor  of  d^endants,  and  plain- 
tiff appeals.     AlBrmed. 

The  opinion  of  Mr.  Justice  BUSIBET  at  special  term  is  as  follows: 

This  Is  one  of  those  mifortnnate  litigations  which  not  Infrequently  arise 
between  children  of  yery  old  people,  who  are  anxious  to  divide  the  property 
without  waiting  for  the  death  of  th^  parents.  The  facts,  which  are  entirely 
tmdisputed,  are  that  Morgan  Smith  and  his  wife  were  the  parents  of  one 
Josephine  Pnlver  and  of  Eberle  E.  Smith,  the  defendant  Mr.  Morgan  Smith 
was  about  81  years  old,  and  his  wife  was  some  years  older.  For  some  time 
the  two  bad  been  llTlng  at  the  house  of  Mrs.  Pulver,  and  had  receiyed  from 
ber  such  care  and  attention  as  was  satisfactory  to  them.  Mr.  Morgan  Smith 
was  the  owner  of  about  $5,400  of  personal  property,  including  the  bond  and 
mortgage  in  question,  which,  with  interest  amounted  on  the  9th  day  of  Jane 
to  about  $2,700.  Shortly  before  the  9th  of  June,  1892,  there  had  been  some  sort 
of  a  settlement  between  Pulrer  and  Morgan  Smith,  and  Mr.  Smith  had  learned 
that  Pulver  intended  to  charge  him  what  he  believed  to  be  an  exorbitant 
price  for  the  board  and  lodging  which  he  and  his  wife  received,  and  he  found 
that  Pulver  claimed  that  Smith  was  then  Indebted  to  him  In  the  sum  of  about 
$1,800  for  board  already  had.  It  appeared  that  he  was  exceedingly  dlssatisfled 
with  this  condition  of  affairs.  Tbere  is  no  doubt  that  at  this  time  Pulver  and 
Mrs.  Pulver  both  supposed  that  be  was  perfectly  competent  to  do  business. 
He  knew  bow  much  he  had,  and  they  evidently  supposed  that  he  was  in  a  fit 
mental  condition  to  settle  their  account,  and  to  pay  them  the  sum  of  $1,S00, 
or  thereabouts,  for  the  board  which  he  had  had  up  to  that  time.  It  is  clear 
that  he  was  then  sufficiently  able  to  do  business  to  appreciate  the  fact  that 
bis  fortime  was  not  enough  to  enable  him  to  pay  for  his  board  at  the  rate 
at  which  he  was  then  charged,  and  to  understand  that  common  prudence  re- 
quired that  he  should  make  some  other  arrangements  with  regard  to  his  sup- 
port lest  the  fortune  which  he  had  would  not  be  sufficient  to  provide  toe  him 
and  his  wife  during  their  life.  At  this  time  he  went  to  the  house  of  his  son, 
Eberle,  the  defendant  Eberle  it  seems,  was  a  well  to  do  farmer,  who  lived 
upon  the  farm  which  Morgan  Smith  had  occupied  for  many  years.  Morgan 
Smith  and  his  wife  had  some  sort  of  a  life  estate  in  that  farm,  (n:  in  a  por- 
tion of  It  Eberle  Smith  and  bis  wife  had  given  to  Morgan  Smith  a  bond  to 
secure  the  payment  of  $2,500,  secured  by  a  mortgage  upon  the  farm  on  which 
be  lived.    Upon  this  bond  there  was  due  something  ever  one  year's  interest 
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While  Morgan  Smith  tras  at  bis  son's  house,  an  agreement  was  made  be- 
tween them,  by  vhich  Morgan  Smith  discharged  and  satisfied  the  bond  and 
mortgage,  and  El)erle  Smith  and  his  wife  agreed  to  give  to  Morgan  Smith  and 
hla  wife  a  home  at  their  house,  and  to  clothe  and  care  for  them,  during  their 
life,  and,  in  cajse  Morgan  Smith  and  his  wife  desired  to  live  elsewhere,  to  pay 
$300  a  year  daring  during  the  life  of  Morgan  Smith,  and  $1S0  a  year  to  Mrs. 
&nltli  in  case  she  surrived  her  husband.  This  action  Is  brought  to  set  aside 
and  cancel  this  discharge,  and  the  sole  question  is  whether  or  not  Morgan 
Smith,  at  the  time  he  made  this  paper, was  of  sound  mind,  and  competent  to 
make  a  contract  of  this  kind,  or  whether  be  had  l>ecome,  by  reason  of  his  age. 
Incompetent  to  make  such  a  contract. 

It  may  be  premised  that  snch  a  contract  is  not  unusual.  Wtiatever  may  be  - 
thought  of  the  expediency  of  such  a  contract  generally,  it  cannot  be  said  to 
haye  been  an  Inexpediein  contract  to  make  in  this  instance.  Eberle  Smith  was 
an  only  son.  He  was,  so  far  as  appears,  on  the  best  possible  terms  with  his 
father,  and  there  is  nothing  to  show  that  there  had  ever  been  any  difficulty 
or  nnkindness  between  them.  Mr.  Smith,  his  father,  had,  as  he  supposed, 
grave  reason  to  be  displeased  with  the  conduct  of  Pnlver  towards  him.  Of 
his  whole  fortune  at  that  time  almost  $2,000  had  already  been  absorbed  by 
the  charges  which  Pnlver  made,  and  which,  it  seems,  he  had  not  supposed 
would  be  so  large.  These  charges  would  reduce  his  estate  from  $5,400  down 
to  about  $3,600,  and  it  is  quite  clear  that  the  interest  on  that  $3,600  would  not 
be  sufficient  to  pay  the  bill  which  Pulver  had  advised  him  he  Intended  to 
charge,  being  $7  a  week  for  the  l>oard  and  lodging  of  the  two.  It  was  ap- 
parent that  at  this  rate  he  would  be  obliged  each  year  to  break  into  bis 
capital  seriously,  and  that  the  small  fortune  which  he  possessed  would  be 
soon  exhausted.  In  that  state  of  affairs,  it  surely  cannot  be  said  to  l)e  unrea^ 
sonable  that  he  desired  to  make  some  other  arrangement  for  his  support,  and 
the  arrangement  which  he  did  make,  by  which  he  provided  for  the  main- 
tenance of  himself  and  bis  wife,  including  their  clothing  and  all  their  ex- 
penses, at  the  house  of  his  only  son,  at  a  cost  of  the  interest  on  a  $2,500  mort- 
gage, was  a  very  profitable  biu'galn.  It  Is  noticeable  that  he  procured  by  this 
bargain  what  Pulver  had  been  charging  him  seven  dollars  a  week  for.  Was 
be,  then,  competent  at  this  time  to  make  this  bargain?  The  question  Is  not 
whether  he  was  competent  on  the  23d  of  August  to  make  this  bargain,  but 
whether  he  was  competent  to  make  it  on  the  9tb  of  June.  It  may  be  conceded 
that,  because  the  relation  of  father  and  son  existed  tietween  Morgan  Smith 
and  Eberle,  the  presumption  Is  that  the  bargain  was  not  a  valid  one  (Boyd 
V.  De  La  Montagnie,  73  N.  Y.  498),  and  that  the  defendant  Is  bound  by  the 
burden  of  the  proof  to  overturn  this  presumption.  As  we  have  seen,  the 
transaction  was  not  an  unreasonable  one  in  itself.  The  evidence  shows  that 
at  the  time  it  was  made  Morgan  Smith  consulted  with  his  brother,  a  business 
man.  In  whom  he  had  great  confidence.  The  brother  says  that  at  this  time 
Morgan  imderstood  what  property  he  had,  and  produced  it,  and  counted  it, 
and  It  was  figured  up.  He  spoke  of  the  debt  to  Pulver,  from  which  it  appears 
that  be  was  perfectly  cognizant  of  what  was  owing  in  that  place.  It  ap- 
pears that  he  talked  over  the  terms  of  this  contract  with  his  brother,  and  ad- 
vised the  brother  what  he  wanted  put  into  it,  and  after  the  contract  was  writ- 
ten he  read  it  over,  and  appreciated  the  contents,  and  said  it  was  all  right 
It  appears  that  he  suggested  the  agreement  himself,  and  gave  as  reasons  that 
bis  expense  at  Pulver's  was  too  much,  and  that  be  wanted  to  secure  a  home 
while  he  had  something  to  do  it  with.  When  the  amount  of  money  to  be  paid 
In  case  he  left  Eberle's  house  was  spoken  of,  he  said  he  wanted  It  made  large 
enough  to  secure  to  himself  and  his  wife  a  home.  He  knew,  at  that  time,  that 
he  bad  no  debts,  except  the  debt  to  Pulver,  and  he  knew  its  amount  That 
testimony  shows  that  at  the  time  he  made  this  contract  he  was  in  the  full 
possession  of  his  faculties,  quite  as  much  so  as  any  man  of  his  age  could  be 
expected  to  be.  It  appears  from  the  testimony  of  the  defendants'  witnesses 
that  while  he  was  there  at  Eberle's  and  afterwards,  even  down  to  the  time 
when  this  Inquisition  was  had,  he  was  Intelligent  and  bright,  and  that  there 
was  no  serious  failure  of  his  mental  faculties.  These  persons  tell  of  inter- 
views with  him,  in  which  he  talked  of  his  business,  and  showed  a  clear  ap- 
preciation of  his  financial  condition.    It  appears  that  In  August,  1892,  when 
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Mrs.  Pnlver  was  taking  bim  from-Bberle's  to  h»  home,  he  met  Judge  Stroo- 
ble,  with  whom  he  had  a  conyersation,  and  that  he  at  that  time  had  a  dear 
rectdlectlon  of  things  that  had  occurred,  and  was  bright  and  intelligent 
The  evidence  of  other  witnesses  who  saw  lilm  from  time  to  time  when  he  waa 
at  Eberle's  shows  that  he  recollected  his  friends,  he  Itnew  their  ages  and 
conditions,  he  knew  their  famUies,  and  inquired  about  them,  and  talked  with 
Tisitors  intelligently  upon  the  usual  topics  of  the  day.  It  is  very  clear  that  ha 
knew  all  about  Us  own  family,  and  that  he  had  an  exceedingly  clear  appre- 
ciation of  his  financial  condition,  and  was  perfectly  aware  what  he  wanted  to 
accomplish  by  this  bargain.  The  evidence  of  the  plaintiffs  witnesses  shows 
that  he  was  a  feeble  old  man;  and  undoubtedly  he  was  not  as  bright  or 
intelligent,  nor  was  his  mind  as  active,  as  in  his  yoimger  days.  But  it  is  not 
expected  that  a  man  of  his  age  will  retain  his  faculties  to  their  full  perfection. 
The  law  does  not  require  that  to  make  him  competent  to  do  business.  A  maa 
is  perfectly  competent  to  do  business  if  he  has  a  clear  appreciation  of  the  i>ar- 
tlcular  business  in  which  he  is  engaged,  of  the  relation  It  bears  to  his  fortune, 
of  the  expediency  or  inexpediency  of  it,  and  If  he  is  able  to  Judge  rationally 
as  to  the  reasonableness  of  the  particular  transacticm.  All  this  Morgan  Smiik 
was  able  to  do.  In  addition  to  this,  be  knew  clearly  all  about  bis  own  family, 
and  the  necessities  of  his  financial  condition;  and  he  had  sound  reasons, 
which  he  grave,  for  making  the  bargain  which  he  did.  It  would  be  very  seri- 
ous if  the  law  should  say  that  whenever  the  faculties  of  a  man  began  to  fail 
because  of  his  age  it  should  be  reason  sufficient  for  taking  from  him  the  riglit 
to  control  his  property.  The  power  of  such  control  is  of  great  use  to  many 
old  men,  to  insure  to  them  proper  and  courteous  treatment  from  their  famillea. 
It  has  been  the  experience  of  many  lawyers  that,  so  soon  as  a  man  became 
old  and  infirm,  he  ceased  to  receive  from  his  children  that  respect  and  care 
which,  In  his  prime,  he  was  enabled  to  command;  and  that,  but  for  the  hopes 
of  the  favors  which  they  might  obtain  from  him,  be  would  be  left  to  charity 
for  that  care  which  his  age  and  necessities  demanded.  Because  of  that,  it 
was  said  by  Chancellor  Kent  that  the  law  would  go  a  great  way  in  assuring 
to  old  men  the  right  to  manage  .their  fortunes,  although  their  bodies  and  their 
minds  might  have  become  enfeebled  with  age.  But,  without  laying  any  stress 
upon  these  considerations,  it  is  sufficient  to  say  that  upon  the  testimony  this 
man  thoroughly  understood  the  bargain  which  he  made  with  his  son;  that  it 
was  a  reasonable  bargain  to  make;  tluit  it  assured  him  a  comfmrtable  home  or 
sufficient  maintenance  if  he  thought  fit  to  go  elsewhere;  and  that  he  waa 
possessed  of  sufficient  mind  to  enable  falm  to  make  it 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  HAIGHT,  and  BBAD- 
LEY,  JJ. 

M.  A.  Leary,  for  appellant 

W.  T.  Morris  and  John  Gillette,  for  respondent 

PER  CUBIAM.  '  Judgment  appealed  from  affirmed,  with  costs, 
on  the  opinion  of  BUMSEY,  J.,  at  special  term. 


(82  Hun,  220.) 

WINSLOW  ▼.  CARTHAGE,  W.  &  S.  H.  R.  CO.  et  aL 

In  re  UPHAM,  County  Treasurer. 

(Supreme  Court,  General  Term,  Fourth  Department    December  7, 1894.) 

MOBTOAGKS— FORECLOBUBE — COMPENSATION  OF  TrDSTBB. 

Where  defendant,  in  an  action  to  foreclose  a  trust  mortgage,  paid  the 
amount  of  the  mortgage  debt  to  the  county  treasurer,  and  the  court  held 
that  such  payment  was  a  sufficient  tender,  and  dismissed  the  complaint 
on  the  merits,  It  is  improper  for  the  treasurer,  before  he  is  authorized  by 
an  order  to  pay  over  the  fund,  and  before  an  adjudication  has  been  made 
discharging  the  lien  of  the  trustees  on  the  fund,  to  move  for  an  ord<»r  "ad- 
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Justing  hlB  fees  as  county  treasnrer  in  the  receiving  and  paying  out"  of. 
the  money;  but  he  ^ould  apply  for  Instructions,  and  ask  for  an  allowance, 
of  such  fees  as  he  might  be  entitled  to.    Merwin,  J.,  dissenting. 

Appeal  from  special  tenn,  Jefferson  county. 

Action  by  Norris  Window,  as  trustee,  etc.,  against  the  Carthage,. 
Watertown  &  Backets  Harbor  Bailroud  Company  and  others,  to 
foreclose  a  mortgage.  The  money  was  paid  into  court  by  paying 
it  to  the  county  treasurer,  and  the  compUdnt  was  dismissed.  There- 
upon the  following  order  was  made: 

"A  motion  having  been  made  on  behalf  of  Addison  L.  Upbam,  treasurer  of ' 
Jefferson  connty,  based  on  his  affidavit  dated  March  14,  1894,  and  upon  the 
orders,  judgments,  and  appeals  in  the  above^entitled  action,  duly  entered  and 
filed  In  the  office  of  the  clerk  of  Jefferson  coimty,  N.  Y.,  and  on  the  testimony 
of  Addison  L.  Upham,  Smith  T.  Woolworth,  and  Daniel  O.  Griffin,  taken 
upon  the  hearing  of  said  motion  by  the  mutual  stipulation  of  the  attorneys 
for  the  respective  parties,  and  on  proof  of  service  of  said  notice  of  motion, 
and  affidavit  on  the  Carthage,  Watertown,  and  Sackets  Harbor  Bailroad  Com- 
pany and  Norris  Wlnslow,  as  trustee  of  the  first  mortgage  of  the  Carthage, 
Watertown,  and  Sackets  Harbor  Railroad  Company,  the  plaintiff  in  this  ac- 
tion, and  proof  of  service  of  said  notice  of  motion  on  Oeorge  H.  Sherman  and 
Roswell  F.  Flower,  as  trustees  and  defendants  In  said  action,  and  on  the  affi- 
davit of  Daniel  G.  Griffin,  and  on  the  demand  made  by  the  plaintiff  In  the 
action  on  the  said  Addison  L.  Upham,  as  county  treasurer,  on  the  hearing  of 
this  motion  for  payment  of  the  fund  involved  in  the  motion,  with  interest 
thereon  to  him,  the  plaintiff,  as  such  trustee,  and  after  bearing  Hannibal 
Smith,  of  counsel  for  Addison  L.  Upham,  treasurer  of  Jefferson  county,  and 
Daniel  G.  Griffin,  of  counsel  for  Norris  Wlnslow,  the  plaintiff  in  the  action,  in  > 
opposition,  it  is  ordered  that  the  fees  of  Addison  L.  Upham,  treasurer  of  Jef- 
ferson county,  for  receiving  and  paying  $100,200,  placed  in  his  hands,  be,  and 
are  hereby,  established  at  five  hundred  dollars,  and  that  the  said  Carthage, 
Watertown,  and  Sackets  Harbor  Railroad  Company  be,  and  hereby  is,  ordered 
to  pay  to  said  Addison  L.  Upbam  or  his  attorneys  the  sum  of  five  hundred - 
doUars  for  such  fees  upon  the  service  of  a  certified  copy  of  this  order  on  the 
said  defendant  the  Caithage,  Watertown,  and  Sackets  Harbor  Railroad  Com- 
pany. It  Is  further  ordered  that  said  Addison  L.  Upham,  as  treasurer  of  Jeffer- 
son coimty,  be,  and  he  is  hereby,  directed  to  refuse  the  demand  of  the  plaintiff, 
Norris  Wlnslow,  as  trustee,  hereinbefore  recited,  and  that  said  Upham  deliver 
over  the  bonds  of  the  Carthage,  Watertown,  Eind  Sockets  Harbor  Railroad 
Company  in  his  hands  to  the  said  Carthage,  Watertown,  and  Sackets  Harbor 
Railroad  Company  on  its  payment  of  his  fees  as  hereinbefore  provided,  and 
that  the  said  Addison  L.  Upham,  treasurer  of  Jefferson  county,  shall  be  dis- 
rtiarged  from  all  further  liability  in  relation  to  the  said  fimd.  It  is  further 
ordered  that  the  Carthage,  Watertown,  and  Sackets  Harbor  Railroad  Company 
pay  to  the  attorneys  for  the  said  Addison  L.  Upbam  the  sum  of  $2.07,  dis- 
bursements Incurred  by  the  said  Addison  L.  Upham  on  account  of  this  mo- 
tion." 

Norris  Winslow,  the  trustee  named  in  the  mortgage,  apx>ealB.. 
Modified. 
Argued  before  HABDIN,  P.  J.,  and  MABTIN  and  MERWIN,  JJ. 

D.  G.  Grifiin,  for  appellant. 

Smilii  &  Smith,  for  respondent  Addison  L.  Upham. 

HASDIN,  P.  J.  After  the  commencement  of  this  action  (October, 
1891)  to  foreclose  a  mortgage  given  to  the  plaintiff,  as  trustee,  and- 
to  his  cotrustee,  Sherman,  a  tender  was  made  by  the  Carthage, 
Watertown  &  Sackets  Harbor  Bailroad  Company  on  the  6th  of 
January',  1892,    Thereafter  an  amended  answer  was  served  by  the 
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Carthage,  Watertown  &  Backets  Harbor  Railroad  Company  alleging 
the  tender;  and  it  is  alleged  in  the  answer  of  the  Carthage,  Water- 
town  &  Sackets  Harbor  Railroad  Company  that  the  money  was  on 
or  about  June  4,  1892,  "duly  paid  into  this  court  to  the  credit  of 
this  action,  by  paying  the  same  to  the  county  treasurer  of  Jefferson 
county,  that  being  5ie  county  in  which  this  action  was  triable." 
The  issues  joined  by  the  answer  were  put  to  a  trial  at  a  special  term 
in  Jefferson  county,  and  the  court  found  that  the  tender  was  suffl- 
cient,  and  dismissed  the  plaintiff's  complaint  on  the  merits,  with 
costs  to  defendants,  and  a  general  judgment  to  that  effect  was  en- 
tered upon  the  decision  so  made.  In  the  findings  made  it  is  stated 
"that  the  said  moneys  and  checks  so  deposited  with  Vermilye  &  Co. 
remained  there  on  such  tender  until  on  or  about  June  4, 1892,  when 
they  were  duly  paid  into  this  court  to  the  credit  of  this  action,  by  pay- 
ing the  same  to  the  county  treasurer  of  Jefferson  county,  that  being 
the  county  in  which  this  action  is  triable;  and  the  said  moneys  can 
now  be  had  by  the  parties  entitled  thereto  upon  the  delivery  of  the 
bonds  and  coupons  aforesaid."  It  was  found  that  the  mortgage  con- 
tained no  provision  which  required  the  mortgagor  to  pay  the  ex- 
penses and  compensation  of  the  trustees. 

There  has  been  no  formal  judgment  or  order  entered  authorizing 
the  county  treasurer  to  pay  out  of  the  court  the  funds  so  deposited 
with  him.  The  trustees  have  a  lien  on  said  funds  for  their  com- 
pensation. Woodruff  V.  Railroad  Co.,  129  N.  Y.  27,  29  N.  E.  251. 
The  county  treasurer  has  not  been  authorized  by  any  formal  order  to 
pay  over  the  fund  which  came  into  his  hands  as  the  fruit  of  this 
action,  and  no  adjudication  has  been  made  which  discharges  the  lien 
which  the  trustees  have  upon  such  fund.  The  extent  of  that  lien 
ought  not  to  be  determined  without  notice  to  the  Lincoln  National 
Bank.  If  the  county  treasurer  had  applied  for  instructions  as  to 
the  fund,  and  given  notice  of  his  application  to  the  bank,  he  might 
have  obtained  the  direction  of  the  court  as  to  the  fund,  the  extent 
of  the  lien  thereon  of  the  trustees,  and  an  allowance  of  such  fees  as 
he  was  entitled  to  receive.  Instead  of  adopting  that  course,  he  has 
made  the  motion  which  led  to  the  order  now  under  review.  In  his 
notice  of  motion  he  asks  for  an  order  "adjusting  his  fees  as  county 
treasurer  in  the  receiving  and  paying  out  in  this  action  the  moneys," 
etc.  He  thus  assumed  that  he  had  received  and  paid  out  the  moneys 
as  an  oflicer  of  the  court 

The  special  term  has  by  its  order  allowed  the  county  treasurer 
|500,  to  be  paid  by  the  Carthage,  Watertown  &  Sackets  Harbor 
road.  The  Carthage,  Watertown  &  Sackets  Harbor  road  has  not 
appealed,  and  therefore  is  not  entitled  to  complain;  and,  as  the 
appellant  does  not  ask  to  have  that  part  of  the  order  reversed,  there 
is  no  occasion  to  interfere  with  that  part  of  the  order.  The  foregoing 
views  lead  to  a  modification  of  the  order. 

Order  modified  by  striking  out  all  of  the  second  paragraph,  be- 
ginning with  the  words  "It  is  further  ordered."  and  ending  with  the 
words  "shall  be  discharged  from  all  further  liability  in  relation  to 
the  said  fund,"  and,  as  so  modified,  afiii'med,  without  costs. 

MARTIN,  J.,  concurs.    MERWIN,  J.,  dissents. 
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DOHN  T.  DAWSON  et  aL 

(Supreme  Court,  General  Term,  First  Department   Jannary  18,  1895.) 

ITseueEBCK — Evidkncb— Presumption. 

Where  a  person,  lawfully  on  a  sidewalk.  Is  Injured  by  materials  falling 
from  a  building  In  course  of  erection,  and  It  appears  that  the  sidewalk  was 
not  covered  or  in  any  way  guarded.  It  is  sufficient  to  raise  a  presumption 
that  the  builder  was  negligent 

Appeal  from  circuit  court,  New  York  county. 

Action  by  John  Dobn  against  Jolm  Dawson  and  William  Archer. 
From  a  judgment  dismissing  the  complaint,  with  costs,  i^aintiff  ap- 
peai&     Reversed. 

This  action  was  brought  to  recover  damages  for  a  personal  injury,  caused. 
It  Is  alleged,  by  the  negligence  of  the  defendants  and  of  their  employes.  In 
May,  1892,  the  new  criminal  court  building  was  being  erected  for  the  city 
of  New  York  on  the  block  bounded  north  by  White  street  east  by  Center 
street  south  by  Franklin  street  and  west  by  Elm  street  The  defendants, 
as  partners  under  the  firm  name  of  Dawson  &  Archer,  were  in  that  month 
engaged  In  constructing  the  masonry  of  said  building,  under  a  contract  with 
the  dty.  The  plaintiff  was  an  employs  of  Healy  &  Earl,  a  firm  which  fur- 
nished the  terra  cotta  for  the  building.  Whether  they  furnished  It  under  a 
contract  with  the  city,  or  under  a  contract  with  Dawson  &  Archer,  does 
not  appear.  On  May  3,  1892,  the  exterior  walls  of  the  building  had  been 
constructed  to  a  point  about  10  feet  above  the  second  story,  in  which  walls 
were  open  spaces  for  windows.  Inside  of  the  walls  were  scaffolds  erected 
by  the  defendants  for  their  workmen.  On  the  date  mentioned  two  of  the 
defendants'  employes,  John  Connelly  and  Peter  Judge,  were  engaged  In  re- 
moving bricks  from  a  lower  to  an  upper  platform  of  the  scaffold  on  the  in- 
side of  the  Franklin  street  walL  The  upper  platform  was  about  4  feet  above 
the  lower  one,  and  crossed  an  opening  for  a  window  on  Franklin  street 
which  opening  was  10  or  15  feet  east  of  the  comer  formed  by  the  intersec- 
tion of  Elm  and  Franklin  streets.  At  this  time  there  was  no  scaffold  out- 
ride of  the  exterior  wall  on  Franklin  street  On  May  3d  the  plaintiff  was 
unloading  terra  cotta  from  a  truck  belonging  to  Healy  &  Earl,  which  stood 
In  Franklin  street  near  the  comer  of  Elm,  and  nearly  under  the  window 
■<^)enlng  mentioned,  and  underneath  the  place  where  Connelly  and  Judge 
were  moving  briclis.  The  truck  was  backed  up  to  the  curb  of  Franklin 
street  and  as  the  last  piece  of  terra  cotta  was  taken  from  it  the  plaintiff 
stepped  from  the  truck  to  the  sidewalk,  and  was  Immediately  struck  on  his 
head  by  a  brick,  and  Injured.  The  foregoing  facts  were  not  disputed  on 
the.  trial,  and  at  the  close  of  the  plaintiff's  case  he  was  nonsuited. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  PARKER, 
JJ. 

Edward  J.  McGuire,  for  appellant. 
Charles  N.  Earle,  for  respondents. 

POLLETT,  J.  The  evidence  was  quite  sufficient  to  have  author- 
ized the  jury  to  find  that  the  platntiS  was  injured  by  a  brick  which 
fell  from  defendants'  scaffold.  Connelly,  one  of  defendants'  serv- 
-ants,  who  was  engaged  at  the  time  in  removing  bricks  from  the  lower 
to  the  upper  jdatform  of  the  scaffold,  testified : 

"Q.  Do  yon  remember  how  the  accident  happened  to  Mr.  Dohn?  A.  I  re- 
member that  there  was  a  brick  rolled  off  somewhere  or  another,  but  I  can't 
say  whether  it  came  off  the  scaffold,  or  where  it  came  off,  to  be  certain, 
"but  the  brick  rolled  off,  and  we  looked  through  the  window,  and  I  saw  a 
man  bad  his  hand  oa  his  head.    At  the  time  I  did  not  know  who  it  was. 
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•  •  •  Q.  How  did  this  brick  escape?  A.  I  can't  tell  you.  Q.  Did  It  es- 
cape from  your  hand?  A.  No;  It  did  not  escape  from  my  band,  as  I  remember 
of.  I  was  upon  the  scaffold,  and  It  was  all  right,  that  I  could  see,  and  it 
may  have  dropped  from  the  pile  of  bricks  up  aboye.  There  was  natnraUy 
a  few  bricks  one  side,  and  you  couldn't  very  well  see  where  you  are  put- 
ting them;  and  It  may  have  rolled  off  that  heap,  and  out  of  my  hand.  T 
can't  tell.  Q.  Did  you  hear  a  brick  clattering  down  the  side  of  the  building? 
A.  'Xes;  we  heard  It  rattling  somewhere.  I  couldn't  see.  Q.  Was  there  any 
one  else  on  the  platform,  and  who  was  he?  A.  Peter  Judge.  Q.  Was  there 
any  one  else  but  you  two  there?  A.  No;  not  as  I  can  recollect  Q.  Wa» 
there  nobody  else  handling  brick  except  yourself?  A.  No;  but  myself  and 
this  other  man.  Q.  When  you  heard  the  brick  clattering  down  the  side  of 
the  building,  did  yon  bear  it  strike  the  window  sill?  A.  I  heard  It  strike 
against  something,  but  I  cannot  tell  what  It  was.  Q.  And  did  you  then  run 
to  see  whether  you  had  caused  any  damage?  A.  I  had  just  about  three  feet 
to  go  to  look  outside,  and  1  could  not  see  whether  the  brick  dropped  or  not, 
but  I  saw  a  man  had  bis  hand  on  his  head,  and  I  thought  from  that  there 
was  somebody  hurt.  Q.  (Indicating).  Do  you  Identify  this  as  the  man  wha 
was  struck?   A.  Yes.    Q.  The  plaintiff,  Mr.  Dohn?   A.  Yes." 

Qarrity  testified  that  he  saw  the  brick  fall  from  above,  and  strike 
the  plaintiff.  He  said  he  did  not  see  the  brick  at  the  moment  it  hit 
tiie  plaintiff,  but  saw  it  before  it  struck  the  sidewalk,  and  picked  it 
ap.  There  is  other  evidence  corroborating  Connelly  and  Garrity 
which  renders  it  highly  probable,  if  not  certain,  that  the  plaintiff 
was  injured  by  a  brick  which  fell  from  defendants'  scaffold,  and 
through  the  opening  for  a  window. 

The  next  question  presented  is,  was  there  suflflcient  evidence  of 
want  of  care  by  defendants  to  sustain  a  finding  that  the  brick  fell 
by  reason  of  their  negligence?  The  principal  grounds  for  imputing 
negligence  to  theni  are:  (1)  Tteir  faUure  to  maintain  scaffolding  or 
platforms  outside  of  the  exterior  wall  of  the  building  on  Franklin 
street,  or  other  guards,  so  aa  to  protect  persons  lawfully  on  the  side- 
walk from  being  injured  by  falling  material ;  (2)  in  removing  bricks 
In  the  manner  described  from  the  lower  to  the  upper  platform,  with- 
out closing  the  opening  for  a  window  so  as  to  prevent  the  brick» 
from  falling  through  the  opening  and  into  the  street.  In  case  a  wall 
of  masonry  for  a  building  is  being  constructed  contiguous  to  the  side- 
walk of  a  public  street  in  a  large  city,  and  it  is  proved  that  ma- 
terial falls  therefrom  or  from  a  scaffold  and  injures  one  lawfully  on 
the  sidewalk,  coupled  with  proof  that  the  sidewalk  was  not  covered 
with  platforms,  barricaded,  or  in  any  wise  guarded,  it  is  sufl^ient 
to  raise  a  presumption  that  the  builder  was  negligent.  Jager  v. 
Adams,  123  Mass.  26;  Clare  v.  Bank,  1  Sweeney,  539;  Eccles  v.  Dar- 
ragh,  48  N.  Y.  Super.  Ct  528;  2  Shear.  &  R.  Neg.  (4th  Ed.)  361;  1 
Thomp.  Neg.  p.  347,  §  10;  Coolev,  Torts,  607;  Bish.  Noncont.  Law, 
440;  Elliott,  Koads  &  S.  546.  In  Pearson  v.  Cox,  2  C.  P.  Div.  869, 
and  Vanderpool  v.  Husson,  28  Barb.  196,  the  defendants  were  held 
not  liable  for  the  falling  of  material,  but  it  was  upon  the  ground  that 
the  workmen  who  were  negligent  were  the  employes  of  a  subcon- 
tractor, and  not  of  the  defendants.  It  was  assumed  in  both  caaea 
that,  if  the  master  of  the  workmen  had  been  sued,  he  would  have  been 
liable.  The  rule  above  declared  is  necessary  for  the  protection  of 
those  having  occasion  to  use  the  sidewalks  of  public  streets.  The 
evidence  as  to  how  the  accident  occurred  is  most  usually  wholly 
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within  the  knowledge  of  the  builder  or  of  his  employ6j,  and  the  peiv 
son  injured  has  no  means  of  proving  precisely  how  or  why  the  acci- 
dent occurred.  The  first  warning  of  danger  that  he  has  is  his  in- 
jory,  and  then  he  has  no  opportunity  to  investigate  the  cause.  It 
is  not  asserted  that  the  plaintiff,  by  his  own  negligence,  contributed 
to  the  injury.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(83  Eui),  580.) 

WILLIAM  OTTMANN  &  CO.  v.  ROBBINS. 
(Supreme  Court,  General  Term,  First  Department    January  18,  1895.) 

Fraudulent  Convktances— What  CoNSTiTnTEs. 

The  lessor  of  an  hotel  had  begun  proceedings  to  foreclose  a  mortgage 
given  b7  the  lessee  on  the  furniture  to  secure  the  rent,  and  also  to  dispos- 
sess the  lessee  for  nonpayment  of  rent.  The  value  of  the  furniture,  apart 
from  the  lease,  'was  much  less  than  the  rent  due.  At  a  meeting  of  credit- 
ors, it  was  proposed  to  advance  a  sufficient  sum  to  pay  the  rent,  and  that 
the  creditors  should  cancel  their  claims  against  the  lessee,  In  consideration 
of  a  conveyance  to  them  of  the  furniture  in  and  the  lease  of  the  hoteL  No 
objection  was  made,  though  some  of  the  creditors  declined  to  advance  any 
money,  and  the  arrangement  was  carried  out  by  the  others.  A  few  months 
later  they  sold  the  furniture  and  lease  for  enough  to  satisfy  their  claims  1^ 
full.  BM,  that  the  bill  of  sale  and  the  transfer  of  the  lease  would  not  be 
set  aside  as  fraudulent  as  to  the  creditors  who  refused  to  Join  in  the  pro- 
ceeding. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  Ottmann  &  Co.,  incorporated,  against  Milton 
Bobbins,  individually  and  as  trustee,  etc.,  to  set  aside  a  bill  of  sale 
made  by  one  William  M.  Conner  to  defendant,  individually  and  as 
trustee  for  himself  and  others,  creditors  of  said  Conner,  not  including 
plaintiff  and  other  creditors.  The  complaint  was  dismissed  on  the 
merits,  with  costs,  and  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  PARKER,  J. 

Joseph  Fettretch,  for  appellant 
Elihu  Boot,  for  respondent 

PARKER,  J.  For  some  little  time  prior  to  August  17,  1891,  Wil- 
liam M.  Conner,  who  was  the  proprietor  of  the  St  James  Hotel,  in 
this  city,  had  been  conducting  the  business,  with  the  result  that  on 
that  day  his  situation  was  substantially  as  follows:  His  indebted- 
ness was  about  |66,000,  of  which  |36,000  was  due  for  rent  and  water 
rates.  As  security  for  the  payment  of  rents,  his  lessors  held  a  chat- 
tel mortgage  covering  all  the  furniture  in  the  hotel.  They  had  al- 
ready applied  to  this  court,  by  petition,  for  leave  to  foreclose  the 
mortgage,  upon  which  an  order  to  show  cause  had  been  issued,  re- 
turnable before  the  court  on  the  17th  of  August  The  lessors  had 
also  commenced  proceedings  in  the  Sixth  district  court  to  dispossess 
Conner  for  nonpayment  of  rent.  The  value  of  the  hotel  furniture, 
apart  from  the  lease,  was  about  .?16,000.  From  this  statement,  it 
is  at  once  apparent  that  unless  money  could  be  promptly  had,  with 
whidk  to  pay  the  rent,  so  as  to  stop  the  proceedings  instituted  to 
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dispossess  Conner  and  foreclose  the  chattel  mortgage,  his  interest 
in  the  lease  would  be  cut  off,  and  the  furniture  taken  from  him,  leav- 
ing substantially  nothing  for  the  unsecured  creditors,  having  claims 
aggregating  |50,000.  (Conner  was  powerless  to  prevent  it,  for  he 
neither  had  |36,000  in  money  nor  the  means  of  getting  it.  In  the 
presence  of  this  situation,  his  creditors  held  a  meeting,  at  which  this 
platntifF  was  represented.  It  was  suggested  by  one  of  the  creditors 
that  if  the  proceedings  pending  against  Conner  could  be  terminated, 
so  as  to  give  the  creditors  time  to  find  a  purchaser  for  the  lease, 
furniture,  and  good  will,  something  substantial  might  be  received 
on  account  of  their  claims;  and,  to  that  end,  it  was  proposed  that 
$35,700  should  be  advanced  by  the  creditors,  in  proportion  to  their 
claims,  and  applied  in  satisfaction  of  the  rent  and  Croton  watOT 
charges,  and  that  the  creditors  should  cancel  their  claims  against 
Conner,  in  consideration  of  a  conveyance  to  them  of  the  furniture  in, 
and  lease  of,  the  hotel  premises.  Creditors,  including  the  defendant. 
Bobbins,  representing  about  |35,000  of  the  f50,000  indebtedness, 
agreed  to  enter  into  such  an  arrangement,  and  advance  the  sum  of 
money  needed.  No  creditor  made  any  objection  to  the  plan,  but 
some  of  them,  including  this  plaintiff,  although  requested  to  enter 
into  it  upon  equal  terms  with  the  others,  refused  to  do  so.  The  agree- 
ment was  entered  into  in  accordance  with  the  original  plan,  with  one 
exception.  An  examination  of  the  lease  disclosed  that  it  contained 
a  provision  forbidding  an  assignment  of  it,  so  a  transfer  of  the 
lease  was  attempted  to  be  made  by  means  of  a  chattel  mortgage, 
which  was  intended  to  accomplish  the  entire  divesting  of  Conner's 
interest  therein,  either  through  foreclosure,  or  through  a  surrender 
and  new  lease.  Thereafter,  the  St  James  Hotel  was  conducted  by 
the  defendant,  Kobbins,  and  the  other  purchasing  creditor,  under 
the  direction  of  an  agent  employed  by  them,  until  the  middle  of 
November,  1891,  when  the  property  was  sold  and  conveyed  to  Gus- 
tave  Dorval  for  the  sum  of  f  80,000.  This  was  accomplished  by  giv- 
ing a  bill  of  sale  of  the  furniture  to  Dorval,  and  default  being  made 
in  the  payment  of  rent,  so  that  the  lessee  and  his  mortgagee  under 
the  chattel  mortgage  should  be  dispossessed,  and  the  purchaser,  Dor- 
val, should  enter  under  a  new  lease,  which  was  made.  It  will  be  ob- 
served that  the  result  of  the  entire  transaction  was  to  vindicate  the 
business  foresight  and  courage  of  the  creditors,  who,  combining  to- 
gether, advanced  more  money  to  save  the  interest  which  Conner  then 
had  in  the  property  than  their  claims  against  him  aggregated;  the 
oatcome  of  the  transaction  being  that  they  received  back  the  money 
thus  advanced,  together  with  the  payment  of  their  claims  in  full, 
with  a  sufficient  overplus  to  at  least  defray  the  costs  and  expenses 
incident  to  the  transaction.  By  this  suit  the  plaintiff  seeks  to 
share  in  the  fruit  resulting  from  the  enterprise  and  thrift  of  its 
co-creditors,  notwithstanding  its  refusal  to  aid  in  its  production. 
The  ground  of  the  action,  as  stated  in  the  fifth  article  of  the  com- 
plaint, is: 

"Tbat,  by  tbe  execution  and  delivery  of  the  several  instruments  and  the 
transfers  herein  referred  to,  It  was  intended  to  transfer  all  the  property  of 
the  said  William  M.  Conner  to  the  defendant,  Bobbins,  for  the  benefit  of 
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blmself  and  certain  other  creditors  of  the  said  William  M.  Conner,  exclu- 
sive of  the  plalntiS;  that  all  of  the  foregoing  was  done  with  a  view  to 
hinder,  delay,  and  defraud  a  number  of  the  creditors  of  the  said  William  M, 
Conner,  inclnding  this  plaintiff,  and  with  a  view  of  giving  unlawful  pref- 
erence to  the  defendant,  Robblns,  and  certain  other  of  the  creditors  of  the 
said  William  M.  Conner,  exclusive  of  the  plaintlfF,  and  In  violation  of  chap- 
ter 466  of  the  Laws  of  1877,  as  amended  by  chapter  503  of  the  Laws  of 
1887." 

And  the  relief  demanded  is  that  the  transfers  be  declared  null 
and  void,  as  against  the  plaintiff;  that  a  receiver  be  appointed,  of 
all  the  property  and  effects  included  in  such  transfers,  and  the  plain- 
tiffs judgment  paid  out  of  the  funds  that  may  come  into  his  hands. 
Upon  this  app^  the  plaintiff  presents  still  another  ground  upon 
which  it  predicates  a  claim  for  relief,  which  will  be  considered  later. 

It  is  apparent  from  the  facts  stated  that  the  learned  trial  court 
was  right  in  reaching  the  conclusion  that  there  waB  no  fraud  in  fact 
in  this  transaction,  for  it  was  openly  and  fairly  conducted,  with  a 
view  of  securing  such  benefits  as  might  result  to  all  creditors  who 
should  come  in  and  share  the  risks  of  the  undertaking  on  equal  terms. 
The  plaintiff,  who  is  the  only  creditor  complaining,  was  invited  to  be 
present  at  the  meeting  of  creditors,  and  to  come  in  and  share  with 
its  co-creditors  in  the  gain  or  loss  which  should  result  from  the 
transaction.  It  sent  a  representative  to  the  meeting  of  August  17th, 
who  listened  to  the  discussion  and  heard  the  propositions;  and,  while 
it  refused  to  join  its  co-creditors  in  an  execution  of  the  plan  adopted, 
it  made  no  objection  to  the  making  of  the  arrangement  by  the  other 
creditors.  It  i«  apparent,  therefore,  that  in  the  whole  transaction,  as 
against  the  plaintiff,  there  was  no  element  of  concealment,  of  unfair 
advantage,  or  of  disregard  of  its  rights.  The  alleged  badges  of  fraud 
are: 

L  That,  by  the  bUl  of  sale,  everything  contained  in  and  belonging 
to  the  St.  James  Hotel,  including  the  good  will  of  the  business,  wa» 
transferred  for  the  expressed  consideration  of  one  dollar,  and  other 
snfBcient  consideration,  when,  as  a  matter  of  fact,  the  dollar  wa» 
not  paid,  and  the  other  sufQcient  consideration  therein  specified  ap- 
pears to  have  been  made  up  by  a  pretended  cancellation  of  the  claims 
of  the  defendant.  Bobbins,  and  the  other  creditors  who  were  parties 
to  the  transaction.  This  statement  is  erroneous,  in  that  it  fails  to 
recognize  that  the  entire  transaction  must  be  considered  together. 
The  bill  of  sale  cannot  be  separated  from  the  chattel  mortgage,  and 
the  subsequent  proceedings  to  divest  absolutely  the  title  of  Conner 
in  the  lease.  If  the  transfer  of  the  lease  had  been  accomplished  by 
means  of  an  assignment,  as  at  first  contemplated,  instead  of  th& 
method  adopted,  of  divesting  Conner's  interest  in  the  lease,  made  nec- 
essary by  tiie  danse  in  the  lease  prohibiting  an  assignment,  there 
would  be  no  excuse  for  the  suggestions  which  are  made  on  this 
appeal  against  the  legal  integrity  of  the  transaction.  It  appeara, 
however,  that  the  bill  of  sale  and  chattel  mortgage  constituted  parts 
of  the  same  transaction,  and  they  must  be  read  and  considered  to- 
gether. Thus  considered,  we  find  that  the  bill  of  sale  and  chattel 
mortgage,  and  the  submission  by  Conner  to  being  divested  of  all 
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his  title  in  the  lease  by  the  proceedings  which  were  contemplated 
and  subsequently  took  place,  constituted  the  consideration  moving 
from  him  for  that  which  came  from  the  creditors,  while  the  payment 
■of  135,700,  and  the  cancellation  of  the  purchasing  creditors'  claims, 
famished  a  consideration  moving  from  them  for  all  tlmt  came  from 
Conner.  The  appellant  says  that  there  was  no  proof  of  cancellation 
of  the  purchasing  creditors'  claims,  other  than  that  it  was  so  entered 
in  the  books  of  Conner;  that,  in  addition  to  that,  there  should  have 
been  proof  of  cancellation  in  the  books  of  the  creditors.  But  this 
snggestion  is  without  merit,  for  the  purchasing  creditors  agreed  to 
satisfy  their  claims  in  consideration  of  Conner's  executing  the  bill 
of  sale  and  chattel  mortgage,  and  submitting  to  a  divesting  of  his 
title  in  the  lease.  And,  when  Conner  did  the  things  which  the 
-creditors  agreed  to  accept  in  satisfaction  of  the  debts,  such  debts 
were  in  fact  satisfied  and  discharged.  Entries  in  their  several  books 
were  not  necessary  to  accomplish  that  result.  A  debt  is  discharged 
by  payment,  not  by  an  entry  in  the  debtors'  books. 

2.  iliat  fact  that  the  chattel  mortgage  was  taken  by  the  defendant, 
Hobbins,  'individually  and  as  trustee,"  to  secure  the  payment  of  an 
alleged  indebtedness  of  f 75,000  on  demand,  is  alleged  to  furnish  evi- 

•  dence  that  the  scheme  was  fraudulent  No  inferences  of  fraud  can 
be  drawn  from  the  mortgage,  considered  in  the  light  of  the  entire 
transaction.  The  giving  of  the  mortgage  was  intended  to  be  but  a 
step  in  the  direction  of  the  transfer  of  title.  The  purchasing  cred- 
itors were  about  to  pay  $35,700  in  cash,  for  which  they  were  to  re- 
ceive, outside  of  the  mortgage  on  the  lease,  nothing,  except  furniture 
of  the  value  of  f  16,000.    The  most  valuable  part  of  the  consideration 

■for  which  they  were  to  advance  this  sum  of  money,  and,  in  addition, 
satisfy  their  claims,  aggregating  about  $35,000,  against  Conner,  con- 
sisted of  this  lease.  As  they  were  prevented  from  getting  an  assign- 
ment of  the  lease,  because  of  the  clause  prohibiting  an  assignment, 
they  took  a  lien  upon  the  lease  for  the  entire  amount  of  the  consider- 
ation which  Conner  was  getting  from  them,  and  by  the  mortgage 
the  parties  intended  to  effectuate  the  performance  of  Conner's  orig- 
inal agreement  to  transfer  the  lease.  The  purchasers  acquired  noth- 
ing more  by  the  giving  of  the  mortgage  than  they  were  entitied  to 
nnder  the  original  agreement  with  Conner,  but  it  operated  to  pre- 
vent Conner  from  mortgaging  the  lease  to  third  parties,  in  violation 

•of  the  purchasing  creditors'  rights. 

3.  The  appellant  claims  that  the  cancellation  of  a  certain  agree- 
ment by  the  defendant.  Bobbins,  and  his  fellow  committeemen,  was 
fraudulent,  as  against  the  plaintiff  and  the  other  creditors  of  Conner. 
This  agreement,  called  a  "trust  agreement,"  was  entered  into  be- 
tween Conner  and  his  creditors,  other  than  his  lessors,  in  February, 
1891,  by  the  terms  of  which  a  committee  of  three,  of  whom  the  defend- 
ant, Robbins,  was  one,  were  to  represent  the  creditors  in  the  conduct 

■of  the  hotel  business  until  the  indebtedness  due  to  the  several  cred- 
itors named  in  the  agreement  should  be  paid.  It  is  conceded  that 
under  this  agreement  there  was  not  accomplished  the  results  hoped 
for.    Indeed,  from  the  time  of  its  execution  down  to  its  cancellation. 
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in  August,  the  business  of  every  mouth  resulted  in  a  loss,  instead  of 
a  profit.     One  of  the  provisions  of  this  agreement  was: 

"And  It  Is  also  further  agreed  by  and  between  the  said  parties  that,  should 
the  result  of  any  one  month's  business  show  a  loss,  or  a  profit  of  less  than  the 
sum  of  $2,500,  that  then  and  in  that  event,  at  the  option  of  said  parties  of  the 
second  part,  or  their  said  committee,  this  agreement  may  be  forthwith  ab- 
rosated,  canceled,  and  annulled." 

At  the  meeting  on  the  17th  of  August,  the  result  of  the  business 
was  placed  before  the  creditors,  and  after  discussion  a  vote  was 
taken  upon  a  motion  that  the  agreement  be  canceled ;  and  no  cred- 
itor voted  in  the  negative,  although  this  plaintiff  had  a  representative 
at  that  meeting.  .  The  secretary  thereupon  noted  upon  the  agree- 
ment that  it  had  been  canceled  by  a  vote  of  the  creditors;  and  the 
committee  indorsed  thereon,  in  pursuance  of  the  provision  which 
we  have  quoted,  the  following,  "The  within  paper  canceled  and  ab- 
rogated, in  pursuance  of  the  provisions  therein  contained,"  and  signed 
their  names  thereto.  It  is  perfectly  clear  that  the  committee  had  full 
authority  to  cancel  this  agreement,  and  that  which  they  did  operated 
to  put  an  end  to  it  There  was  no  concealment  about  it,  whatever. 
The  matter  was  fully  discussed  in  the  presence  of  the  creditors,  and 
all  either  voted  that  it  be  done,  or  acquiesced  in  it  by  their  silence. 
Our  assertion  that  the  effect  of  the  action  of  the  committee  on  the 
17th  of  August  was  to  cancel  and  put  at  an  end  the  agreement  of 
February,  1891,  furnishes  sufficient  answer  to  the  claim  of  the  appel- 
lant that  if  any  title  to  the  furniture  and  lease  was  transferred  by 
the  bill  of  sale  and  chattel  mortgage,  and  the  proceedings  had  there- 
under, it  was  impressed  with  the  agreement  of  February,  1891,  and 
therefore  the  plaintiff  became  entitled  to  relief  in  equity  against 
Bobbins  and  his  associate  committeemen,  as  trustees.  But  there  is 
another  answer:  The  complaint  does  not  refer  to  the  lease,  nor  as- 
sert any  rights  under  it  On  the  contrary,  the  cause  of  action  al- 
leged is  wholly  inconsistent  with  any  such  claim.  It  proceeds  upon 
the  theory  that  the  transaction  of  August  17th,  and  the  whole  of  it, 
was  fraudulent  and  void,  as  against  the  plaintiff.  Plaintiff  is  not, 
therefore,  In  this  suit,  in  a  position  to  ask  that  the  transaction  be 
regarded  as  a  valid  transfer  to  the  defendant.  Bobbins,  and  others, 
as  trustees,  under  the  agreement  of  February,  1891,  and  the  trial 
court  properly  so  held.    The  judgment  should  be  affirmed,  with  costs. 

(83  Hun,  5G9.) 

NEW  YORK  SECURITY  &  TKUST  CO.  V.  LIPMAN  et  al. 

(Supreme  Court,  General  Term,  First  D^artment    January  18,  1895.) 

L  iHJimcTiON — Damages  on  Bond. 

Where  the  condition  of  an  Injunction  bond  is  that  the  damages  are  not 
to  be  payable  "unless  the  court  finally  decides  that  the  plalntifT  was  not 
entitled"  to  the  injunction,  and  the  final  Judgment  determines  that  plaln- 
tlfT  was  entitled  to  the  injunction,  defendant  cannot  recover  damages  on 
the  bond,  though  the  temporary  Injunction  was  vacated. 
91  JnoeiTENT — Modification — What  Judge  must  Grant. 

A  motion  to  modify  a  Judgment  cannot  be  made  before  a  Judge  other 
than  the  one  whose  Judgment  is  sought  to  be  modified. 
v.32N.Y.B.no.l — 5 
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Appeal  from  special  term,  New  York  county. 

Action  by  the  New  York  Security  &  Trust  Company  against  Ernest 
Idpman  and  others,  for  an  injunction  and  for  damages.  From  an 
order  denying  a  motion  for  a  reference  to  assess  the  damages  on  the 
injunction  bond  given  by  plaintiff,  defendant  B.  W.  Blydenstein  and 
others,  composing  the  firm  of  B.  W.  Blydenstein  &  Co.,  appeal. 
Afilnned. 

Argned  before  VAN  BBUNT,  P.  J.,  and  O'BBIEN  and  PABKEB, 
JJ. 

Antonio  Knauth,  for  appellants. 
Howard  A.  Taylor,  for  respondent 

O'BRIEN,  J.  The  defendants  B.  W.  Blydenstein  &  Co.  made  a 
motion  to  modify  a  judgment  entered  in  tiie  above-entitled  action, 
and  for  a  reference  to  assess  their  damages  suffered  by  an  injunction 
issued  against  them.  The  action  was  one  in  equity,  brought  to  de- 
termine the  respective  rights  and  titles  of  the  plaintiff  trust  company 
and  the  various  defendants,  among  them  Blydenstein  &  Co.,  all  claim- 
ing an  interest  in  the  proceeds  of  some  or  all  of  200  bales  of  burlaps 
in  the  possession  of  the  trust  company,  and  sold  by  it  The  trust 
company  had  agreed  that  certain  of  the  defendants,  including  Blyden- 
stein &  Co.,  should  be  held  subject  to  the  same  rights  as  the  claim- 
ants would  have  had  in  the  bales  themselves.  An  accounting  and 
marshaling  of  these  proceeds  among  the  claimants  was  a  part  of  the 
relief  demanded  in  the  complaint;  also,  an  injunction  restraining  all 
of  the  defendants  from  litigation  with  the  trust  company  over  their 
respective  rights  In  these  bales  or  their  proceeds  in  any  other  action. 
A  temporary  injunction  was  granted  against  the  defendants,  from 
which  an  appeal  was  taken  by  Blydenstein  &  Co.,  and  the  order  of 
injunction  was  reversed,  which  reversal  was  subsequently  affirmed 
by  the  court  of  appeals.  Blydenstein  &  Co.  were  therefore  at  liberty 
to  and  did  pursue  their  action  at  law  in  the  United  States  court 
against  the  trust  company  for  the  conversion  of  the  number  of  bales 
of  burlaps  claimed  by  them,  but,  upon  the  trial,  their  complaint  was 
dismissed  upon  the  merits,  from  which  Blydenstein  &  Co.  have  taken 
an  appeal  The  judgment  in  the  federal  court  was  offered  in  evidence 
in  this  action,  which  in  effect  held  that  they  had  no  claim  against 
the  trust  company  at  common  law.  They  not  having  appeared,  the 
judgment  in  this  action  directed  that  their  share  of  the  proceeds 
of  the  burlaps,  after  paying  the  trust  company,  should  be  paid  over 
to  a  receiver,  with  leave  to  them  to  recover  the  same,  and  per- 
manently enjoining  them  from  pursuing  any  further  remedy  as 
against  the  trust  company. 

The  motion  to  modify  the  judgment,  and  for  a  reference  to  assess 
the  damages,  was  made  before  a  judge  other  than  the  one  whose 
judgment  was  sought  to  be  modified.  As  was  said  in  the  case  of 
People  V.  National  Trust  Co.,  31  Hun,  20: 

"It  would  be  a  very  unwise  administration  of  justice,  and  lead  to  much 
vexatious  litigation,  If  a  Judge  lioldlng  one  special  term  could,  upon  a  mere 
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motion,  set  aside  the  decision  and  judgment  of  another  jndge  at  special 
term,  upon  allegations  that  the  latter  had  eired  as  to  any  of  the  questions 
submitted  for  his  determination." 

As  the  jadgment  stood,  therefore,  finally  determining  that  the 
plaintiffs  were  entitled  to  an  injunction,  no  liability  on  the  under- 
talcing  could  arise  with  such  judgment  standing  in  force  and  effect, 
because  the  condition  of  such  undertaking  is  that  the  damages  axe 
not  to  be  payable  unless  "the  court  finally  decides  that  the  plaintiff 
was  not  entitled"  to  the  injunction.  The  rule  that  the  final  outcome 
of  the  suit,  and  not  the  order  vacating  the  temporary  injunction,  de- 
termines the  right  to  damages  under  the  undertaking,  is  well  set- 
tled. Methodist  Churches  t.  Barker,  18  N.  Y.  463;  Musgraxe  t.  Sher- 
wood, 76  N.  Y.  194;  Palmer  v.  Foley,  71 N.  Y.  106. 

We  think,  therefore,  that  the  order  was  right,  and  should  be 
affirmed,  witii  f  10  costs  and  disbursements.    All  concur. 


(84  Hun,  21.) 

VILAS  T.  ALLENTOWN  ROLLING  MILLS. 

(Supreme  Court,  General  Term,  First  Department   January  18,  1895.) 

CJoTJirrBRCLAiM— When  Allowable. 

In  an  action  for  the  price  of  manufactured  iron  alleged  to  have  been  sold 
by  plaintiff  to  defendant,  it  appeared  that  plaintiff  was  a  stockholder  of  aa 
iron  company,  and  that  he  sold  its  entire  outfit,  receiving  commissions 
therefor;  that  he  sold  the  iron  sued  for  to  defendant;  and  that  an  ar- 
rangement was  made  between  them  by  which  defendant  was  to  sell  pig 
Iron  to  the  company.  Defendant  believed  that  it  was  dealing  with  the  com- 
pany. Afterwards  the  company  became  insolvent,  and  plaintiff  claimed 
that,  in  selling  to  defendant,  he  acted  as  principal,  and  not  as  agent.  HM, 
that  the  evidence  showed  that  plaintiff  was  merely  agent  of  the  company, 
and  defendant  was  entitled  to  set  off  the  amount  of  pig  iron  against  the 
manufactured  iron  purchased  by  it 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Wylie  H.  Vilas,  as  assignee  of  Frank  L.  Froment, 
against  the  Allentown  Boiling  Mills,  to  recover  the  balance  alleged 
to  be  due,  and  for  goods  sold.  From  a  judgment  entered  on  a  ver- 
dict in  favor  of  defendant,  and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.     AfQrmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BBIEN  and  PAEKEE, 
JJ. 

R  J.  Mahon,  for  appellant 

J.  B.  Leavil^  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  bronght  by  Frank  L.  Fro- 
ment to  recover  of  the  defendant  a  balance  alleged  to  be  due  on 
acconnt  of  goods,  wares,  and  merchandise  claimed  to  have  been  sold 
by  him  to  the  defendant.  The  answer  admits  the  purchase  of  a  small 
amount  of  goods  from  Froment,  and  alleges  payment  for  the  same; 
and,  for  a  ftirther  defense,  it  alleges  an  agreement  between  the  said 
Froment,  as  the  agent  of  the  Blandon  Iron  &  Steel  Company,  and 
the  defendant,  whereby  it  was  agreed  that  the  defendant  shoiUd  sell 
pig  iron  to  the  said  Blandon  Iron  &  Steel  Company,  and  that  the 
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company  should  sell  bar  iron  to  the  defendant,  and  that  snch  sales 
sboidd  offset  each  other  so  far  as  the  amounts  thereof  should  go;  and 
that,  by  virtue  of  said  agreement,  they  had  an  offset  against  the 
amount  alleged  by  tlie  plaintiff  to  be  due,  in  the  sum  of  f 950.02. 
Trior  to  the  trial  of  the  action  the  plaintiff,  as  assignee  of  Froment, 
was  substituted  as  plaintiff  therein.  Upon  the  trial,  evidence  was 
given  upon  the  part  of  the  plaintiff  and  of  the  defendant;  and  the 
question  of  the  agreement  alleged  in  the  answer  was  submitted  to 
the  jury,  who  returned  a  verdict  in  favor  of  the  defendant.  Prom 
the  judgment  thereupon  entered,  and  from  an  order  denying  a  mo- 
tion fortiew  trial,  this  appeal  is  taken. 

The  main  ground  on  which  error  Is  alleged  upon  this  appeal  is 
the  alleged  fact  that  Froment  was  the  principal  in  the  sales  was 
established  beyond  intelligent  doubt,  and  that  the  verdict  is  against 
ihe  weight  of  evidence.  Upon  a  consideration  of  the  evidence  in 
this  case,  instead  of  such  evidence  establishing  the  fact  that  Froment 
was  the  principal  in  these  sales  beyond  intelligent  doubt,  we  are 
of  the  opinion  that  the  jury  could  have  come  to  no  other  conclusion 
than  that  Froment  and  the  Blandon  Iron  &  Steel  Company,  so  far 
as  these  transactions  were  concerned,  were  one  and  the  same  thing. 
It  is  to  be  noticed  that  Mr.  Froment  was  a  stockholder  of  this  com- 
pany; that  the  treasurer  of  the  company  was  a  clerk  in  his  ofiQce; 
and  that  the  letters  upon  the  part  of  Froment  and  the  Blandon  Iron 
&  Steel  Company  were  written  from  New  York  indiscriminately, 
sometimes  being  signed  by  the  company,  per  Tilton,  and  sometimes 
being  signed  in  the  name  of  Froment  by  Tilton.  It  appears  upon 
an  examination  of  this  testimony  that  Froment  sold  all  lie  output  of 
the  Blandon  Steel  &  Iron  Company;  and,  throughout  his  corre- 
spondence with  the  defendant  in  respect  to  this  matter,  he  speaks 
of  the  Blandon  Iron  &  Steel  Company's  Mills  as  "our  mills"  and  "my 
miUs."  It  is  true,  when  asked  in  respect  to  the  expression  "for  my 
mlUs,"  Froment  said  that  he  did  not  mean  the  Blandon  Mills;  and, 
when  asked  the  question,  ''By  your  mills  you  meant  the  Blandon 
Mills  among  them?"  he  answered,  "I  cannot  say  now;  tiiat  is  two 
years  ago."  But  it  is  manifest  that  this  witness  Is  entlrdy  disin- 
genuous, and  that  he  knew  perfectly  well  that,  at  the  time  of  writing 
the  letter  in  question,  he  meant  the  Blandon  Mills.  The  agreement 
alleged  In  the  answer  is  stated  to  have  been  made  on  the  30th  of 
April,  1891.  It  was  admitted  by  Froment  that  some  of  the  conversa- 
tion in  reference  to  tlie  bar  iron  manufactured  by  the  Blandon  MiUs 
and  the  pig  Iron  to  be  sold  by  the  defendant  was  luid.    He  was  asked : 

"Q.  Do  you  mean  to  say  that  in  that  conversation  with  Mr.  Allison  (who 
represented  the  defendant)  there  was  nothing  said  between  yon  and  him 
upon  the  subject  that  the  bar  iron  which  Iiis  company  should  buy  either  from 
you  or  the  Blandon  Company  should  be  offset  or  ptdd  for  by  iron  which  tiis 
company  should  sell  to  the  Blandon  Company?  A.  No,  sir;  no  such  conver- 
sation. Q.  Do  you  mean  to  say  you  never  told  Mr.  Allison,  in  any  way,  that 
you  and  the  Blandon  Company  were  willing  to  take,  in  payment  for  Iron 
which  you  or  the  Blandcm  Company  would  sell  to  the  AUentown  Company, 
pig  Iron  in  return?  A.  I  cannot  Q.  Will  you  swear  you  never  said  to  Mr. 
Allison  that  you  were  willing  to  take,  in  payment  for  iron  which  you  or  your 
company  might  sell  to  the  defendant,  pig  iron  which  they  might  deliver  to 
the  Blandon  Company?   A.  I  could  not  answer  that  question.    Q.  Was  there 
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no  Bocb  convenatlon  or  talk?  A.  Conversation  snch  as  I  have  stated  here. 
Q.  State  it  over  again.  A.  I  told  Mr.  Allison,  If  he  did  not  wish  to  pa^  me 
the  money,  he  might  ship  Iron  up  to  Blandon,  and  he  did,  and  the  Blandoa 
Company  paid  me  for  that.  Q.  Did  you  tell  him  he  might  ship  iron  up  to 
the  Blandon  Company  for  the  iron  he  owed  you?  A.  Yes.  Q.  Was  it  not 
talked  of  between  you  that,  for  any  iron  he  might  order  from  you,  be  might 
ship  iron  to  the  Blandon  Company?  A.  No,  sir;  that  depended  upon  whether 
we  wanted  Iron.  Q.  Did  not  you  tell  him  you  would  send  him  Iron  from  the 
Blandon  Company,  and  accept  Iron  from  Lis  company  in  payment?  A.  Yes; 
to  a  certain  extent.  If  the  price  was  right  Q.  Was  it  not  understood  between 
you,  as  honorable  men,  that  the  iron  which  one  company  would  seud  to  the 
other  company  would  be  offset  by  the  Iron  the  other  company  would  send? 
A.  No.  sir." 

In  another  part  of  the  cross-examination  the  witness  was  asked  this 
question: 

"Do  you  mean  to  say,  at  the  interrlew  April  30,  1881,  you  did  not  say  to 
bim  yon  would  give  him  best  refined  Iron,  and  take  from  him  pig  iron  In  re- 
turn? A.  I  said  if  he  filled  his  orders  for  bar  iron.  Q.  Will  you  tell  the  Jury 
whether  you  said  you  would  accept  In  payment  the  pig  Iron?  A.  Yes.  Q. 
In  payment  of  the  bar  iron  which  you  sold  him?  A.  I  sold  him  none  then. 
Q.  Do  you  answer  my  question?  A.  Yes;  he  did  not  know  whether  he 
wanted  any.  Q.  Did  not  you  tell  him,  if  he  would  want  it,  you  would  accept 
pig  Iron  in  payment?  A.  Yes;  If  he  would  give  it  to  me.  Q.  Did  not  he 
always  give  it?   A.  No;  sent  cash  several  times,  and  checks  sometimes." 

This  evidence  shows  beyond  question  that  the  statement  which  the 
witness  had  sworn  to  at  first — tiiat  he  had  had  no  conyersations  with 
Allison  with  respect  to  this  matter — was  absolutely  untrue,  and 
known  by  him  to  be  untrue.  And  it  is  uot  at  all  remarkable  that  the 
jury,  in  view  of  the  testimony  of  this  witness  as  to  what  took  place  on 
the  30th  of  April,  1891,  should  have  placed  no  confidence  in  his  evi- 
dence thereafter.  It  is  manifest  from  the  correspondence  and  from 
the  testimony  that  Froment  and  the  Blandon  Iron  &  Steel  Com- 
pany considered  themselves  as  one  and  the  same  concern.  He  sold 
the  whole  of  their  output,  and  received  a  commission  of  2^  per  cent, 
upon  such  sales.  Orders  came  from  and  through  him,  and  it  was  he 
who  conducted  all  the  business  of  the  corporation.  In  view  of  the 
nature  of  all  the  evidence,  it  would  be  difQcult  to  say  that  Froment 
was  not  acting  on  behalf  of  the  Blandon  Iron  &  Steel  Company  at  this 
time;  and,  if  he  was  not  so  acting,  then  the  jury  have  found — and 
the  evidence  clearly  supports  the  finding — that  there  was  an  under- 
standing between  Froment  and  the  defendant  that,  for  all  the  goods 
they  received  of  the  Blandon  Mills  manufacture,  they  might  repay 
the  same  by  the  delivery  of  pig  iron  to  the  Blandon  Company. 

It  appears  from  the  evidence  that,  for  the  alleged  balance  of  f 950.02 
claimed  as  an  offset,  the  defendant  had  accepted  a  note  of  the  Blandon 
Company,  which  had  not  fallen  due  at  the  time  of  the  failure  of  said 
company;  and  it  is  claimed  upon  the  part  of  the  plaintiff  that  the 
acceptance  of  this  note  and  Froment's  payment  to  the  company  after 
such  acceptance  created  an  estoppel  against  the  alleged  set-off.  We 
are  unable  to  see  the  force  of  this  position.  Froment  and  the  Blandon 
Company  being  the  same  so  far  as  this  defendant  Is  concerned,  the 
receipt  of  an  evidence  of  Indebtedness  from  either  would  not  operate 
as  an  estoppd  in  favor  of  the  other.  The  ground  of  the  estoppel  is 
based  upon  the  claim,  which  at  one  time  In  his  testimony  Froment 
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asserted,  that  he  only  assented  to  the  delivery  of  pig  iron  to  the 
Blandon  Ck>mpany  as  long  as  he  was  paid  therefor  by  the  Blandon 
Company.  But  in  his  testimony  he  was  compelled  to  recede  from  this 
position,  and  he  had  to  admit  tihat  he  told  Mr.  AlliBon,  the  represent- 
ative of  the  defendant,  that,  if  he  wanted,  he  would  axicept  pig  iron 
in  payment  so  long  as  he  would  give  it  to  him,  which  pig  iron  was 
to  be  delivered  to  the  Blandon  CJompany, — a  feature  in  the  transac- 
tion which  is  entirely  inconsistent  with  any  theory  of  estoppel. 

It  is  perfectly  clear  from  the  whole  of  this  evidence  that  the  de- 
fendant believed  that  it  was  dealing  with  the  Blandon  Company; 
that  Froment  was  merely  its  selling  agent;  and  that  Froment  knew 
such  to  be  the  fact.  And  such  was  the  fact,  Froment  representing 
to  the  defendant,  at  the  time  of  the  making  of  this  arrangement,  that 
these  mutual  offsets  were  to  take  place,  and  claiming  no  individual 
interest  in  the  transaction.  It  is  true  that  in  some  parts  of  the  cor- 
respondence he  speaks  of  himself,  and,  if  these  letters  stood  alone, 
they  might  support  the  claim  that  Froment  was  the  principal.  But, 
when  aU  are  taken  together,  it  is  plainly  manifest  that  Froment  was 
only  the  agent  of  the  Blandon  Company,  selling,  perhaps,  under  a  del 
credere  commission.  There  is  no  pretense  but  that  he  had  a  right 
to  represent  the  Blandon  Company,  and,  until  it  became  necessary 
to  separate  their  Interests  for  the  purpose  of  avoiding  the  claims  of 
offset,  there  seems  to  have  been  no  method  of  determining  whether 
Froment  was  acting  for  himself  or  the  Blandon  Company  in  any 
of  these  transactions.  It  was  of  no  moment  then;  but,  when  the 
necessity  arose,  Froment  was  equal  to  the  emergency,  and  swore  that 
he  had  no  arrangement  in  regard  to  the  payment  for  Blandon  iron 
by  the  defendant's  pig  iron,  and  then  was  compelled  to  admit  that 
such  an  arrangement  existed. 

The  only  other  point  which  it  is  necessary  to  consider  la  the  alleged 
error  in  the  judge's  charge.    Hie  court  charged  as  follows: 

"Even  if  the  plaintiff's  assignor,  Froment,  did  own  the  goods  In  question, 
and  was  the  person  who  sold  them  to  defendant,  yet.  If  this  was  done  pur- 
suant to  any  arrangement  between  said  Froment  and  defendant's  treasurer, 
Allison,  whereby  It  was  agreed  that  defendant  should  sell  pig  Iron  to  the 
Blandon  Company,  and  the  Blandon  Company  should  sell  bar  Iron  to  the  de- 
fendant, and  that  such  sales  should  offset  each  other  so  far  as  the  amount 
thereof  should  go,  then  the  defendant  would  be  entitled  in  all  fairness  and 
honorable  dealing  to  offset  Its  claim  against  the  Blandon  Iron  &  Steel  Co. 
against  the  claim  of  Froment  for  the  goods  in  suit" 

This  portion  of  the  charge  was  excepted  to,  and  it  is  claimed  to 
have  been  substantial  error,  inasmuch  as  it  refers  to  a  defense  not 
pleaded,  and  not  even  suggested  in  the  answer;  that  the  only  con- 
tract alleged  was  stated  as  made  by  the  Blandon  Company;  and 
that  there  was  not  an  intimation  in  any  part  of  defendant's  case  that 
Froment  acted  as  principal,  or  made  any  contract  as  principal;  and 
that,  if  any  evidence  in  the  case  could  be  construed  as  tending  to 
prove  an  individual  contract  by  Froment  to  give  bar  iwHi  to  the  de- 
fendant in  consideration  of  defendant's  sending  pig  iron  to  the 
Blandon  Company,  it  would  not  be  available  under  the  pleadings; 
and  that  no  motion  was  made  to  amend  the  answer,  or  to  make  it 
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conform  to  any  alleged  proof.  In  answer  to  this  objection,  It  is  suffi- 
cient to  say  that  there  was  ample  evidence  in  this  case  to  show  that, 
if  Froment  was  acting  in  his  own  behalf  in  the  sales  of  Blandon  iron, 
an  arrangement  had  been  made  that  snch  sales  were  to  be  repaid  bj 
the  famishing  by  the  defendant  of  pig  iron  to  the  Blandon  CJompany, 
and  that  such  evidence  was  submitted  to  the  jury  without  objection ; 
and  in  such  submission  the  question  in  regard  to  the  pleadings  is 
nowhere  mentioned,  and  in  tiie  exception  taken  to  the  charge  no 
statement  is  made  that  the  issue  was  not  presented  by  the  pleadings. 
Now,  as  the  court  would  have  had  the  right  to  have  made  the  plead- 
ings conform  to  the  proof,  no  such  objection  can  now  be  taken.  The 
plaintiff  cannot  upon  appeal  first  raise  a  question  of  this  description. 
The  objection,  if  it  had  been  pointed  out  upon  the  trial,  could  have 
been  remedied  without  difficulty;  and,  where  such  is  the  case,  a 
general  objection  is  not  available  upon  appeal. 

But,  even  under  the  pleadings,  we  think  the  charge  was  correct. 
The  plaintiff  alleged  that  Froment  made  the  agreement  It  is  true 
that  the  defendant  alleged  that  he  made  it  as  agent  of  the  Blandon 
Company.  But,  if  this  agreement  was  not  made  on  behalf  of  the 
Blandon  Company  by  Froment  as  its  agent,  he  made  it  on  his  own 
behalf;  and  the  only  question  was  whether  it  was  made  by  him  in- 
dividually, or  in  his  representative  capacity,  and,  as  far  as  the 
purpose  of  this  offset  is  concerned,  it  was  entirely  immaterial,  so 
long  as  the  agreement  was  made.  It  seems  to  be  clear,  therefore, 
that  the  objection  in  respect  to  the  pleading  is  not  well  taken,  and 
no  error  was  made  in  the  submission  of  the  case  to  the  jury,  nor  in 
the  course  of  the  charge. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    .All  concur. 

<83  Hun,  482.) 

BRIGHT  V.  CANADIAN  INTERNATIONAL  STOCK-TARD  &  ABATTOIR 

CO.,  Limited. 

(Supreme  Court,  General  Term,  First  Department   January  18,  1895.) 

COBPORATIONS — COSTRACTS — ACCEPTING   BENEFITS. 

Defendant  corporation  made  a  contract  with  a  person  Introduced  by 
plaiotiff,  who  was  employed  for  that  purpose  by  the  president  The  presi- 
dent was  not  anthorlzed  to  employ  plaintiff,  and  the  corporation  did  not 
know  of  the  employment  Beld,  that  defendant  was  not  liable  to  plaintiff 
tor  the  services  rendered  by  him.     O'Brien,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Aaron  S.  Bright  against  the  Canadian  International 
Stock-Yard  &  Abattoir  Company,  Limited,  to  recover  money  alleged 
to  be  due  on  a  contract  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

The  contract  sued  on,  omitting  the  formal  parts,  is  as  follows: 

Wbereas,  the  above-named  corporation,  through  its  president,  is  desirous  of 
•ecurlng  f<M:  the  association  a  connection  with  a  person  thoroughly  conversant 
in  detail  (commercially  and  otherwise)  with  the  abattoir  business,  and  is 
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further  desirous  of  obtaining  a  loan  to  fbe  amonnt  of  one  bondred  ttaonsand 
dollars  ($100,000),  or  such  sum  as  may  be  agreed  upon,  for  one  year,  and  which 
loan  the  party  of  the  first  part  Is  willing  to  secure  by  the  deposit  of  a  satis- 
factory amount  of  the  bonds  and  stock  of  said  company,  and  also  to  allow 
the  parties  furnishing  said  money  full  representation  In  the  board  of  dlrectcn 
of  said  company,  during  continuance  of  said  loan:  Now,  therefore.  It  la 
agreed,  as  between  the  parties  hereinbefore  named,  that,  upon  the  introduc- 
tion by  the  party  of  the  second  part  to  the  party  of  the  first  part,  or  to  its 
president,  of  a  person  or  persons  with  whom  or  from  which  introduction 
definite  business  shall  result,  or  If  there  should  be  a  merger  or  consolidation 
of  other  property  with  the  properties  of  the  party  of  the  first  part,  tlirougb 
said  parties  so  Introduced  or  through  their  Influence,  directly  or  indirectly,  that 
then  the  party  of  the  second  part  shall  be  deemed  to  have  performed  bis  por- 
tion of  the  agreement,  and  in  that  case  the  party  of  the  first  part  hereby 
agrees  to  pay,  or  cause  to  t>e  paid,  to  the  party  of  the  second  part,  his  bein, 
executors,  administrators,  or  assigns,  immediately  (A  consammation  (as  per 
article  first),  the  sum  of  five  thousand  dollars  ($5,000)  In  cash,  and  twenty 
thousand  dollars  ($20,000)  in  full-paid,  nonassessable  stock  of  the  above  first- 
named  company;  and  said  party  of  the  second  part  is  and  shall  be  at  lil>erty 
to  receive  from  any  other  source  than  the  party  of  the  first  part  any  further 
sum,  as  commission  or  brokerage,  without  prejudice  to  this  agreement  Tliis 
agreement  to  be  in  force  and  effect  until  March  1st,  1892.  And  It  is  farther 
agreed  that  the  authority  and  direction  of  the  board  of  directors  of  the  above- 
named  company,  if  desired  by  the  party  of  the  second  part,  shall  offlclally  caa- 
firm  the  action  of  its  president  in  executing  the  above  contract 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

J.  L.  Bishop,  for  appellant 
A.  Eling,  for  respondent 

VAN  BRUNT,  P.  J.  Thia  action  was  brought  to  recover  a  sum 
alleged  to  be  due  from  the  defendant  to  the  plaintiff  upon  an  alleged 
contract  It  was  strictly  in  its  nature  an  action  by  a  broker  to  re- 
cover commissions  alleged  to  have  been  agreed  upon.  The  contract 
sued  upon  was  made  by  one  Dodge,  as  the  president  of  the  defendant, 
with  the  plaintiff.  It  was  conceded  upon  the  trial,  and  the  court 
so  charged  the  jury,  that  the  president  of  the  company  had  no  power 
to  make  this  contract  on  behalf  of  the  corporation,  and  that  it  was 
necessary,  in  order  that  the  same  might  be  binding  upon  the  cor- 
poration, that  it  should  be  either  directly  or  indirectly  confirmed 
by  the  board  of  directors;  and  the  jury  were  further  instructed  that 
the  corporation  might  with  full  knowledge  of  the  facts,  ratify  the 
action  of  the  president,  which  in  its  inception  was  not  binding  upon 
them,  and  that,  if  the  directors  of  the  company  received  the  fruits  of 
any  contract  obtained  through  the  instrumentality  of  the  plaintiff, 
they  were  liable,  whether  those  fruits  turned  out  to  be  of  value  or 
not.  The  defendant  raised  the  point,  upon  the  termination  of  the 
plaintiff's  case,  and  also  upon  the  completion  of  all  the  evidence 
of  the  case,  and  before  the  same  was  submitted  to  the  jury,  that 
there  was  no  evidence  showing  this  contract  to  be  binding  upon  the 
company,  and  that  there  was  no  liability  upon  the  part  of  Sie  defend- 
ant to  the  plaintiff.  As  has  already  been  stated,  it  was  conceded  that 
there  was  no  authority  upon  the  part  of  the  president  to  bind  the  cor- 
poration by  such  a  contract;  and  the  jury  must  have  found  their  v»- 
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diet  either  upon  the  theory  that  there  was  a  ratification,  or  that  the 
corporation  could  not  deny  the  contract,  because  they  had  entered 
into  agreements  with  other  persons  who  had  been  introdnced  to 
them  by  the  plaintiff.  There  was  no  eTidence  of  ratification,  becanse 
it  was  not  shown  that  the  board  of  directMS,  at  the  time  they  en- 
tered into  the  contracts  which  are  claimed  to  have  been  brought 
about  by  the  inteirention  of  the  plaintiff,  knew  of  the  existence  of 
the  alleged  contract  between  the  president  of  the  corporation  and 
the  plaintiff.  One  of  the  principles  of  ratification  is  that  it  must 
be  done  with  full  knowledge  of  the  facts,  and,  if  they  did  not  know 
anything  about  this  agreement  which  the  president  of  the  company 
attempted  to  make  on  their  behalf,  it  would  be  impossible  for  them  to 
ratify.  If  the  contract  is  to  be  supported  at  all,  it  must  be  upon 
Hie  theory  that  the  defendant  has  received  the  fruit  of  the  plaintiff's 
labor,  and  is  consequently  liable  in  respect  to  a  contract  of  which  It 
had  no  knowledge.  The  learned  court  fell  into  an  error,  and  made  a 
misapplication  of  the  principle  as  to  the  necessity  of  a  party  giving 
np  those  things  which  he  has  received  under  a  contract  if  he  does 
not  desire  to  be  bound  by  it.  Such  rule  has  no  application  to  the 
case  at  bar.  In  order  that  the  plaintiff  in  this  action  should  recover 
as  against  this  defendant,  he  was  bound  to  show  that  he  was 
employed  by  it  to  do  the  thing  which  he  did  do.  And  it  Is  en- 
tirely immaterial  that  he  introduced  the  parties  with  whom  the 
defendant  n^otiated,  and  that  it  completed  its  n^otiations  with 
those  parties,  if  the  plaintiff  is  imable  to  show  an  employment 
and  aji  agreement  to  pay.  Take  the  ordinary  ca^  of  a  broker.  In 
order  that  he  should  recover,  he  is  bound  to  show  employment, 
and  that  he  was  the  procuring  cause  of  a  sale,  if  a  sale  be  the 
subject  which  is  involved.  If  the  broker  introduces  one  party 
to  the  other,  and  a  sale  results,  unless  he  is  able  to  show  employ- 
ment, that  fact  does  not  entitle  him  to  compensation.  So,  in  the 
case  at  bar,  unless  the  plaintiff  can  show  that  he  was  employed 
to  do  the  things  he  did,  certainly  the  defendant,  in  ignorance  of  any 
liability  arising  from  his  intervention,  cannot  be  held  bound  to  an 
agreement  in  respect  to  which  it  was  absolutely  ignorant.  The 
plaintiff  has  failed  to  show  any  employment  upon  the  part  of  the  de- 
fendant, which  was  essential  to  his  cause  of  action ;  and,,  when  it  is 
stated  that  the  defendant  haa  not  returned  that  which  it  received 
under  its  contract  with  the  parties  with  whom  it  negotiated  and 
contracted,  it  is  clear  that  the  rule  has  no  application  to  the  facts  in 
the  case  at  bar.  How  could  it  return?  In  what  way  could  it  restore 
the  situation?  That  depended  upon  the  will  of  other  parties,  and  the 
defendant  could  be  held  to  its  contract  by  the  other  parties.  It  is 
not  like  a  case  where  the  sole  question  is  as  to  a  contract  between  two 
parties,  in  which  one  desires  to  rescind  the  contract,  he  keeping  that 
which  he  has  got  under  it.  The  defendant  got  nothing  under  the 
contract  of  the  plaintiff  with  Dodge,  and  there  is  nothing  that  it  can 
return  which  it  has  received  under  that  contract.  Therefore  it  seems 
to  us  evident  that  there  was  a  complete  failure  of  proof  when  the 
plaintiff  failed  to  show  an  original  emplovment  upon  the  part  of  the 
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defendant  or  a  subsequent  promise  to  pay.  The  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event 

FOLLETT,  J.,  concurs. 

O'BRIEN,  J.  (dissenting).  The  plaintiff  and  the  president  of  the 
defendant  company  signed  a  contract,  by  the  terms  of  which  the 
plaintiff  was  to  perform  certain  services,  for  which  he  was  to  receive 
some  stock  and  money.  That  plaintiff  performed  his  part  of  the 
agreement  the  testimony  tended  to  show,  and,  were  it  a  contract  be- 
tween individuals,  there  can  be  no  doubt  that  a  verdict  upon  such 
evidence  would  not  be  disturbed.  The  defense  is  that  the  president 
of  the  defendant  corporation  had  no  power  to  make  such  a  contract, 
such  right  being  reserved  to  the  board  of  directors.  T^e  evidence 
tends  to  show  that  the  defendant  reaped  advantage  from  plaintiff's 
work,  but,  though  admittedly  benefited  thereby,  it  claims  to  have 
accepted  such  benefit  without  knowledge  of  plaintiff's  employment 
by  its  president.  Evidence  was  also  offered  to  show  that,  in  addi- 
tion to  the  president,  other  officers  knew  of  the  employment  Apart, 
therefore,  from  the  original  authority,  the  question  was  submitted  to 
the  jury  as  to  whether  there  had  or  had  not  been  a  ratification  by 
the  defendant,  the  court  saying: 

"I  have  also  charged  yon,  gentlemen,  that  a  corporation  may  ratify  a  con- 
tract which  was  Invalid  In  Its  Inception,  and  It  may  do  that  In  two  ways: 
Fh-st,  If,  knowing  all  the  facts.  It  deliberately,  by  a  vote  of  the  directors, 
ratifies  the  transaction;  and,  secondly,  by  receiving  the  fruits  which  have 
grown  out  of  the  carrying  out  of  the  invalid  contract" 

I  think  this  was  a  correct  statement  of  law,  and,  the  jury  having 
found  in  plaintiff's  favor  upon  the  question  of  ratification,  the  verdict 
seems  to  me  right,  and  should  not  be  disturbed.  Aside,  however, 
from  this,  I  think  there  was  a  question  as  to  whether  or  not  the  com- 
pany was  not  bound,  notwithstanding  the  provisions  of  the  by-law, 
by  a  contract  that  was  made  by  its  chief  executive  oflQcer  in  connec- 
tion with  a  matter  which  presumably  was  within  the  scope  of  his 
authority,  concededly  made  for  the  benefit  and  advantage  of  the 
corporation,  which  the  latter  reaped,  and  which  it  holds;  and  this 
I  do  not  think  it  should  be  permitted  to  do  without  making  just  com- 
pensation to  the  plaintiff.  Having  concluded  that  the  judgment  is 
right,  I  dissent  from  the  conclusion  reached  by  the  majority  in  re- 
versing it  and  ordering  a  new  trial. 


(84  Hun,  45.) 

CURRIER  V.  POOR  et  aL 

(Supreme  Court,  Oenwal  Term,  First  Department   January  18,  1895.) 

Falsk  Rkpbesentations— When  Action  Lies. 

An  action  to  recover  damages  for  alleged  false  representations  as  to  the 
value  of  certain  bonds,  whereby  plaintiff  was  induced  to  purchase  them, 
cannot  be  maintained  until  the  maturity  of  the  bonds,  as  no  damages  can 
be  shown  until  then. 
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Appeal  from  circuit  court,  New  York  county. 

Action  by  Ida  A.  Currier  against  Henry  W.  Poor  and  others  to 
recover  porcliase  money.  Tlie  complaint  was  dismissed,  and  plaintiff 
appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

G.  E.  Waldo,  for  appellant 
Adrian  H.  Joline,  for  respondents. 

O'BRIEN,  J.  By  this  action  it  was  sought  to  recoTer  the  purchase 
money  of  five  second  mortgage  bonds  of  the  Knickerbocker  Brewing 
Company,  upon  the  ground  that  the  plaintiff  was  induced  to  purchase 
the  bonds  of  the  defendants  by  fraudulent  representations.  The 
plaintiff's  brother  and  agent  testified  that  before  purchasing  he  had 
an  interview  with  one  of  the  members  of  the  defendants'  firm,  in 
which  the  latter  had  falsely  represented  that  the  bonds  were  better 
than  any  railroad  bonds  that  could  be  bought  at  about  par;  that 
they  were  more  valuable  than  such  railroad  bonds;  were  secured  by 
mortgage  on  real  estate  of  greater  value  than  the  whole  issue  of 
bonds;  that  the  bonds  were  issued  for  full  value;  and  that  at  any 
time,  if  the  bonds  were  brought  back,  defendants  would  get  the 
plaintiff's  money  for  her, — and  that  by  such  representations  the  de- 
fendants induced  the  plaintiff  to  make  the  purchase.  It  was  shown 
that  the  bonds  would  not  mature  until  1897;  that  they  are  still  held 
by  the  plaintiff,  and  that  interest  has  been  paid  as  the  same  matured, 
except  that  the  interest  due  November  1, 1891,  was  defaulted,  and  not 
paid  until  November  29,  1891;  that  the  bonds  were  tendered  before 
suit  to  defendants,  and  repayment  of  the  purchase  money  demanded 
and  refused.  Upon  these  facts  appearing,  the  defendants  moved  to 
dismiss  the  complaint,  on  the  ground  that,  by  the  testimony  offered, 
it  did  not  appear  that  the  plahatiff  had  sustained  any  damage;  and, 
in  response  to  the  inquiry  of  the  court,  plaintiff  stated  that  she  had 
no  further  testimony  as  to  representations,  but  that  the  only  evidence 
she  had  to  offer,  in  addition  to  that  already  offered,  was  that  the 
representations  were  false  as  to  the  value  of  the  property,  as  to  the 
fact  that  the  bonds  were  issued  for  full  value,  and  also  as  to  the  fact 
whether  they  were  issued  for  full  value  or  not,  and  whether  they  were 
worth  par  on  the  market.  Upon  this  statement  the  court  granted 
tb.e  motion,  and  dismissed  the  complaint,  on  the  ground  that  no  dam- 
age had  been  shown;  adding  that,  according  to  the  testimony  of  Dr. 
Currier,  most  of  the  statements  complained  of  were  mere  expressions 
of  opinion. 

In  determining  the  correctness  of  the  ruling,  let  us  assume  that  the 
representations  were  made,  and  at  least  one  of  them — ^that  relating  to 
the  question  of  value — was  a  statement  of  fact,  and  was  untrue.  In 
this  condition  of  the  record,  the  question  is  whether  the  learned  trial 
judge  was  right  in  holding  that  it  was  an  essential  part  of  the  plain- 
tiffs cause  of  action  to  prove  damages.  The  plaintiff  insists  that  the 
<»mplaint  was  dismissed  upon  the  ground  that  the  action  was  prema- 
tmely  brought.     This,  though  not  altogether  an  accurate  statement, 
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may  be,  in  one  aspect,  correct;  for,  as  we  shall  show,  though  the  con3- 
plaint  was  dismissed  because  no  damages  were  proved,  it  is  true  that 
damages  were  not  proved  because  the  amount  thereof  could  not  be 
ascertained  until  the  bonds  matured;  and  it  has  been  held  that  where 
the  action  was  brought  to  recover  damages  for  false  representations, 
and  the  plaintiff  had  the  note  or  securities,  which  had  not  matured, 
the  action  was  not  maintainable  until  the  maturity  of  such  securitiea 
or  note.  But  that  counsel  is  not  entirely  correct  in  the  statement 
that  the  dismissal  was  placed  upon  the  ground  that  the  action  wa& 
prematurely  brought,  we  think,  appears  from  what  occurred  upon  the 
trial,  and  from  the  language  of  the  judge  in  disposing  of  the  motion; 
it  being  necessary  only  to  quote  a  single  sentence,  at  the  end,  to  show 
the  position  taken.     He  says: 

"If  the  plaintiff  had  shown  any  loss,  no  matter  bow  slight  It  might  be,  I 
certainly  should  not  take  the  case  away  from  the  Jury;  but,  the  Interest  upon 
the  bonds  being  regularly  paid,  It  Is  not  for  us  to  say,  now,  that  when,  the- 
principal  matures  that  will  not  be  paid,  also,  and  therefore  the  complaint,  I 
think,  should  be  dismissed." 

It  will  thus  be  seen  that  the  motion  was  put  upon  the  ground  of  a 
failure  to  prove  any  damages,  and  that  it  was  granted  by  the  court 
upon  this  express  ground. 

Though  frequently  stated,  it  seems  necessary,  for  the  sake  of  clear- 
ness, in  cases  of  this  character,  to  refer  to  the  remedies  which,  by  law^ 
are  given  to  one  who  claims  to  have  suffered  by  reason  of  the  fraud  of 
another.  The  plaintiff  had  one  of  three  remedies  open  to  her,  if  her 
allegations  were  true:  (1)  To  rescind  the  transaction,  offering  to 
restore  what  she  had  received,  and  begin  a  suit  at  law  to  recover  the 
moneys  paid;  (2)  to  bring  a  suit  in  equity  to  obtain  a  rescission  of  the 
contract,  and  to  recover  what  she  had  parted  with,  the  complaint  con- 
taining an  offer  to  restore  what  she  had  received;  and  (3)  to  keep« 
what  she  had  received,  and  sue  for  damages  for  the  alleged  fraud. 
Konntze  v.  Kennedy  (Sup.)  25  N.  Y.  Supp.  682;  Metropolitan  El.  R 
Co.  V.  Manhattan  El.  Ry.  Ck).,  11  Daly,  373,  449;  Vail  v.  Reynolds, 
118  N.  Y.  297,  23  N.  E.  301.  The  complaint,  seemingly,  would  indi- 
cate that  the  plaintiff  intended  to  avail  herself  of  the  flxst-mentioned 
remedy,  for  there  is  an  allegation  in  the  complaint  of  tender  before 
suit;  but  we  find  no  allegation  of  continued  willingness  to  return  the 
bonds,  and  there  was  no  profert  made  of  them  at  the  trial.  The 
trial  was  conducted  on  the  theory  that  the  suit  was  one  for  damages 
for  false  representations;  and  that  this  was  the  view  taken  both  by 
counsel  for  the  plaintiff  and  the  judge  is  apparent  from  the  remarl^ 
of  both,  as  they  appear  in  the  record.  Plaintiff  had  the  right,  a» 
shown,  to  rescind  the  contract,  and  recover  the  purchase  price;  but 
in  that  case  she  was  bound,  not  only  to  tender,  but  keep  the  tender 
good,  and,  upon  the  trial,  offer  to  return  the  bonds.  This  was  not 
done,  either  by  suitable  allegations  in  the  complaint,  or  by  the  proof, 
or  by  profert  of  the  bonds  upon  the  trial. 

In  an  action  to  rescind,  it  is  unneceasary  to  wait  for  the  maturing 
of  the  security,  or,  if  a  note  be  given,  for  the  maturing  of  the  note, 
or  for  the  expiration  of  a  term  of  credit;  but,  where  such  remedy 
is  elected,  the  plaintiff  must  occupy  a  consistent  attitude.     Where,. 
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however,  one  defrauded  makes  no  offer  to  return  what  has  been  re- 
neived,  then  the  action  must  be  regarded  as  one  brought  to  recover 
damages  for  false  representations;  and,  in  such  a  case,  what  has  been 
received  may  be  kept,  and  the  damages  suffered  by  reason  of  the 
fraud  recovered,  but  such  recovery  must  be  based  upon  evidence 
showing  the  damage.  The  distinction  between  the  various  remedies 
thus  pointed  out  has  been  clearly  presented,  upon  two  appeals  before 
this  court,  in  the  case  of  Thomas  v.  Dickinson  (Sup.)  19  N.  Y.  Bupp. 
600;  Id.,  67  Hun,  350,  22  N,  Y.  Supp.  260.  Upon  the  first  appeal, 
the  record  showed  that,  by  means  of  false  representations,  the  plain- 
tiff had  been  induced  to  part  with  goods,  and  had  received  in  pay- 
ment therefor  a  note,  which  was  not  due  at  the  commencement  of  the 
action,  and  was  not  tendered  before  or  after  suit  brought,  nor  at  the 
trial.  Upon  this  ground  a  motion  was  made  to  dismiss,  which  was 
denied,  and  an  exception  taken.  And  it  was  therein  held  that 
whether  the  action  is  for  a  Rescission  of  the  contract,  or  for  damages 
because  of  the  fraud  of  the  defendant  in  inducing  the  plaintiff  to  enter 
into  the  contract,  if  a  note  has  been  given,  it  must  be  returned ;  an 
action  for  damages,  in  such  case,  cannot  be  maintained  until  it  is  as- 
certained whether  the  note  will  be  paid,  or  not,  and  it  must  be  shown 
that  plaintiff  is  still  the  holder  of  the  note, — the  reasoning  of  the 
court  being  that: 

"L'ntil  It  is  ascertained  whether  or  not  the  note  In  question,  which  has  been 
given  in  payment  for  the  goods,  will  be  paid,  It  cannot  be  ascertained  as  to 
whether  tbe  plaintiffs  have  suffered,  or  will  suffer,  any  damage  by  reason  of 
the  alleged  false  representations." 

And  upon  the  second  appeal — the  record  showing  that  the  note 
had  not  been  paid,  and  that  the  plaintiffs,  at  the  trial,  offered  to  re- 
turn the  note  to  the  defendants — it  was  held  that,  as — 
"The  defendants  were  guilty  of  fraud  In  obtaining  the  property  of  the  plain- 
tiffs, altbongh  they  accepted  a  note  therefor,  they  were  entitled  to  maintain 
the  action  for  the  fraud,  their  right  of  action  having  accrued  immediately 
upon  the  discovery  of  such  fraud;  and  when,  upon  the  trial,  they  tendered 
back  the  note,  they  were  entitled  to  recover,  as  damages,  the  value  of  the 
property  obtained  from  them." 

So,  here,  if  the  plaintiff,  upon  the  theory  of  a  rescission  of  the 
contract  for  fraud,  had  tendered  back  the  securities,  and  kept  such 
tender  good,  and  made  profert  at  the  trial,  then,  although  they  had 
not  matured,  she  could  recover  back  the  purchase  price;  but  not 
having  offered  to  return  the  securities,  or  made  a  profert  of  them  at 
the  trial,  and  having  proceeded  upon  the  theory  that  the  action  was 
one  to  recover  damages  for  false  representations,  she  was  obliged 
to  show  her  damages.  We  think,  therefore,  that  in  the  disposition 
made  the  court  was  right;  and  the  judgment  should  be  affirmed,  with 
costs.     All  concur. 
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BLUMBR  et  aL  v.  NATIONAL  STARCH  MANUF'G  CO. 
(Sapreme  Court,  General  Term,  First  Department    January  18,  1S9B.) 

COHTBACTS — COHSTRUCTIOK— OPTIOH. 

Defendant  agreed  to  furniSb  a  plant  to  test  plaintUTs  process  for  manu- 
facturing yeast  from  the  waste  products  of  starch  manufacturing,  defend- 
ant to  have  the  option  of  an  excluslre  license  tmder  plaintiffs  patents, 
"until  the  expiration  of  sixty  days  from  the  time  when  the  said  experi- 
mental plant  is  in  successful  operation,  and  producing  yeast  *  *  *  in 
sufficient  quantity  to  enable  [defendant]  to  put  the  same  on  the  market, 
and  test  its  availability."  MM,  that  the  term  of  the  option  commenced  to 
nm  when  the  ezx>eriments  showed  the  successful  manufacture  of  yeast 
from  the  waste  products,  and  not  when  the  experimental  plant  was  ready 
for  making  tests.    30  N.  Y.  Supp.  119,  affirmed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Jacob  Blumer  and  another  against  the  National  Stairch 
Manufacturing  Company,  impleaded,  to  cancel  a  contract,  and  to  com- 
pel  the  reconveyance  to  plaintiffs  of  certain  patents.  The  complaint 
was  dismissed  (30  N.  Y.  Supp.  119),  and  plaintiffs  appeaL    Affirmed. 

Argued  before  VAN  BBIINT,  P.  J.,  and  O'BRIEN  and  POLLETT, 
JJ. 

Geo.  Hoadly,  for  appellants. 
Elihu  Boot,  for  respondent. 

O'BRIEN,  J.  The  appellants  are  patentees  of  inventions  relating 
to  the  production  of  yeast  from  the  waste  products  of  starch  manu- 
facture. On  the  17th  of  June,  1892,  they  entered  into  an  agreement 
with  the  defendant  the  National  Starch  Manufacturing  Company, 
which  provided  for  the  transfer  of  these  patents  to  the  defendant 
Dyer,  with  a  view  to  their  ultimate  acquisition  by  the  starch  com- 
pany, if,  after  experiment,  they  were  found  to  work  satisfactorily. 
By  such  agreement  there  was  conferred  on  the  defendant  company 
the  option  to  take  an  exclusive  license  under  the  patents  in  the 
United  States,  Canada,  and  Mexico,  and  to  purchase  the  same,  upon 
certain  considerations,  which  included,  among  others,  the  payment 
of  ?2,500,  and  the  furnishing  of  suitable  buildings,  with  machinery 
and  apparatus,  according  to  working  plans  to  be  famished  by  plain- 
tiffs, "for  the  experimental  manufacture  of  yeast  by  the  processes 
covered  by  the  patent,  in  order  to  determine  the  availability  of  said 
processes  for  utilizing  in  the  manufacture  of  yeast  the  waste  product 
of  its  [the  starch  company's]  present  processes  of  manufacturing 
starch,  and  the  commercial  availability  of  the  said  inventions  and 
processes  for  the  purposes  of  its  business."  The  agreement  pro- 
vided that  such  option  and  right  to  purchase  should  continue  "until 
the  expiration  of  the  period  of  sixty  days  from  the  time  when  the 
said  experimental  plant  is  in  successfi^  operation,  and  producing 
yeast,  by  the  processes  described  in  the  said  patents,  in  sufficient 
quantity  to  enable  the  starch  company  to  put  the  same  upon  the  mar- 
ket, and  test  its  commercial  availability."  The  starch  company 
agreed  that  it  would  endeavor  to  "utilize  the  entire  waste  product 
of  starch-bearing  materials  of  its  factories  in  the  manufacture  of 
yeast  under  the  patents."    The  agreement  further  provided  that 
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the  patentees  were  to  devote  their  time  and  attention  to  erecting  and 
operating  the  buildings,  etc.,  and  nse  their  best  efforts  to  **put  such 
experimental  plant  into  successful  ojieration  as  soon  as  practicable." 
The  purpose  of  this  action  is  to  procure  a  judgment  adjudging  said 
contract  to  hare  been  terminated,  and  no  longer  binding,  and  that 
the  patents  be  returned  to  the  plaintiffs.  The  question  presented 
is  one  involving  the  construction  of  this  agreement  of  June  17,  1892, 
and,  as  correctly  stated  by  the  learned  trial  judge: 

"Tbe  struggle  In  this  action  arises  upoD  tbe  claim  of  the  plaintiffs  that  tb» 
optfon  was  not  exercised  within  sixty  days,  as  provided  for  by  the  contract, 
which  claim  is  resisted  by  the  effort  of  the  starch  company  to  show  full  com- 
pliance, either  actual  or  tendered,  and  strict  conformity  with  the  contract; 
and  the  main  question,  therefore,  to  be  solved,  Is  the  actual  date  when  the 
somewhat  Indefinite  period  from  which  the  time  began  to  run  really  occurred. 
When  was  the  'said  experimental  plant  In  successful  operation*?" 

The  defendant  company  was  among  the  largest  manufacturers 
of  starch  in  the  United  States,  and,  in  that  connection,  was  in  pos- 
session of  a  number  of  factories.  The  plaintiffs  are  chemists,  and,, 
prior  to  entering  into  the  agreement  with  the  defendant,  had  been  em- 
ployed in  the  manufacture  of  yeast,  and  had  obtained  at  the  date 
of  the  contract  "two  letters  patent  of  the  United  States  for  improve- 
ments in  the  manufacture  of  yeast,  the  substance  of  said  inventions 
being  that  they  embraced  a  method  of  making  yeast  out  of  the  steep 
water  or  waste  water  used  in  the  manufacture  of  starch,  and  which, 
before  the  date  of  said  invention,  had  been  wasted  and  thrown  away." 
Their  invention  was  thus  characterized  in  a  communication  to  the 
starch  company  in  March,  1892: 

"Blomer  and  Schlagenhaufer's  Method  of  Utilizing  Waste  Products. 
.   "Our  Invention  has  for  Its  purpose  to  open  a  new  and  profitable  field  to  the 
starch  Industry,  by  utilizing  certain  liquid  waste  products,  which  heretofore 
were  of  little  value." 

"Die  character  of  the  inventions,  the  purpose  to  be  served,  the  re- 
sults to  be  accomplished,  the  letters  and  conduct  of  the  parties,  are 
all  important,  as  bearing  upon  the  question  of  when  the  time  within 
which  the  defendant  starch  company  was  to  exercise  its  option  com- 
menced to  run.  The  language  of  the  agreement  did  not  fix  a  definite 
period,  and  it  is  in  the  light  of  the  situation  of  the  parties,  their  con- 
duct, and  the  end  to  be  secured,  that  we  are  to  determine  the  mean- 
ing ot  the  language  employed,  which  gave  to  the  starch  company  the 
option  and  right  to  purchase  for  60  days  after  the  experimental  plant 
was  'in  saccessfol  operation."  "It  is  a  cardinal  rule  in  the  construc- 
tion of  contracts  that  the  intention  of  the  parties  is  to  be  inquired 
into,  and,  if  not  forbidden  by  law,  is  to  be  effectuated;  and,  when- 
ever the  language  used  is  susceptible  of  more  than  one  interpretation, 
the  courts  will  look  at  the  surrounding  circumstances  existing  when 
the  contract  was  entered  into,  the  situation  of  the  parties,  and  the 
Bubject-matter  of  the  instrument"  French  v.  Carhart,  1  N.  Y.  102. 
See,  also,  C!oleman  v.  Beach,  97  N.  Y.  553,  554;  Heath  v.  Hewitt,  12T 
K.  Y.  174,  27  N.  E.  959. 

It  is  insisted  by  the  appellants  that  the  construction  given  to  the 
contract  by  the  court  below  wa«  erroneous,  in  this:  that  it  treated 
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the  {daintiffs  as  guarantors  for  the  manufacture  of  first-class  starch, 
by  die  factory,  while,  at  the  same  time,  the  experimental  plant  was 
required  to  prove  a  success  in  making  yeast  We  have  examined 
the  ailment  by  which  such  contention  is  sought  to  be  supported, 
and  fail  to  see  tiiat  it  in  any  way  militates  against  the  force  of  the 
findings,  made  on  sufScient  evidence,  and  supported  by  the  opin- 
ion of  the  trial  judge.  We  might  be  well  content  to  rest  this  appeal 
upon  that  opinion,  because  supplementing  it  is  a  mere  work  of  super- 
erogation; every  question  that  could  be  presented  having  been  dis- 
posed of  in  the  numerous  findings  of  fact,  and  the  conclusions  of  law, 
and  the  grounds  or  reasons  therefor,  clearly  and  forcibly  stated  in 
the  opinion.  The  importance  of  the  question,  the  value  of  the  inter- 
ests involved,  and  the  ability  and  earnestness  with  which  the  appel- 
lants have  pressed  theh>  construction  of  the  contract  upon  our  con- 
sideration, necessitated  an  examination  of  the  voluminous  record  in 
the  light  of  the  arguments;  but,  as  already  said,  the  question,  in  the 
main,  narrows  itself  down  to  a  very  simple  issue,  determinable  upon 
the  solution  of  the  question  whether  it  was  the  intention  of  the 
parties  to  enter  into  a  contract  for  the  successful  manufacture  of 
yeast,  as  an  independent  product,  or  of  the  successful  manufacture 
of  starch,  and  the  successful  manufacture  of  yeast  as  a  by-product 
thereof.  When  we  recall  the  scope  of  the  inventions,  which  was 
"to  open  a  new  and  profitable  field  to  the  starch  indnstryj  by  utilizing 
certain  liquids,  waste  products,"  and  that  the  buildings  and  ma- 
chinery were  to  be  furnished  by  the  starch  company  "for  the  ex- 
perimental manufacture  of  yeast  by  the  processes  covered  by  the  pat- 
ents, in  order  to  determine  the  availability  of  said  processes  for 
utilizing,  in  the  manufacture  of  yeast,  the  waste  product  of  its  present 
processes  of  manufacturing  starch,"  we  have  a  guide  to  what  the 
plaintiffs  themselves  claim  as  the  advantages  of  their  patents,  and  a 
key  to  what  the  starch  company  expected  to  achieve;  and  these, 
with  the  correspondence  spread  upon  the  record,  and  the  character  of 
the  experiments  carried  out  by  the  plaintiffs,  are  an  unerring  guide 
as  to  the  intention  of  the  parties.  In  other  words,  in  order  to  de- 
termine when  the  experimental  plant  was  in  successful  operation,  it 
is  necessary  to  ascertain  what  the  experiment  was,  to  try  which  the 
plant  was  erected.  Undoubtedly,  it  was,  in  effect,  to  ascertain 
whether  the  profitable  manufacture  of  yeast  by  the  plaintiff's  pro- 
cesses could  be  combined  with  the  profitable  manufacture  of  starch 
by  the  defendant's  processes.  Both  regarded  yeast  solely  as  a  by- 
product of  the  starch  manufacture,  and  did  not  intend  or  seek  to  de- 
termine anything  as  to  the  independent  manufacture  of  yeast.  And 
the  conclusion  reached  by  the  learned  trial  judge,  that  the  experi- 
mental plant  was  not  in  successful  operation  until  the  experiments 
to  try  which  it  was  constructed  were  successful, — ^that  is,  when  the 
successful  manufacture  of  yeast  was  combined  with  the  successful 
manufacture  of  starch, — ^is  amply  supported.  But  the  question  then 
remains,  when,  with  reference  to  date,  was  this  ascertained?  It  is 
conceded  that  the  starch  company  complied  with  the  preliminary 
conditions,  by  paying  the  amount  fixed,  and,  after  obtaining  the 
necessaiy  worldhg  plans  and  specifications,  furnished  a  suitable 
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bnildlDg,  and  equipped  the  same  with  proper  machinery  and  ap- 
paratns  for  the  experimental  manufacture  of  yeast  by  the  processes 
covered  by  the  patents,  at  the  city  of  Indianapolis.  And  while  it  may 
be  trae  that  on  November  3, 1^2,  the  experin>ental  I^ant  was  in  suc- 
cessfnl  operation  apd  producing  yeast  by  processes  introduced  by 
the  plaintiffs,  we  think  it  equally  apparent  that  the  plant  was  never 
brought  into  successful  operation,  and  never  produced  yeast  by 
the  processes  described  in  the  patents,  but  that  all  the  operations 
were  experimental  in  character,  and  consisted  of  modifications  and 
variations  of  the  processes  described  in  the  letters  patent,  and  of  the 
material  to  which  they  were  applied,  and  that  the  yeast  produced 
by  the  plant  was  made  by  processes  in  some  respects  different  from 
those  described  in  the  patents,  and  that  the  evidence  shows  that: 

"Tbereafter,  continuously,  and  until  long  after  the  3d  of  November,  1892, 
a  coorae  of  extensive  and  protracted  experhnents  was  carried  on  at  said 
plant  at  Indlanapolla  by  both  parties,  working  together  to  tliat  end,  until 
the  desired  result  was  finally  approximated,  and  shown  to  l>e  practicable, 
and  likely  to  be  commercially  successful;  but  thlis  was  not  ascertained  nor 
apparent  until  about  the  1st  of  January,  1898,  when  It  became  apparent  that 
the  plaintiffB*  said  Inventions  could  be  made  useful  and  profitable  In  the 
prociecaUoa  of  tbis  dstendant^B  business." 

If,  therefore,  the  contract  contemplated  the  production  solely  of 
yeast,  without  reference  to  the  production  of  starch,  then  the  plain- 
tiffs' position  would  be  right;  but  if  it  was  contemplated  and  intend- 
ed to  apply  the  processes  to  the  successful  manufacture  of  both 
products,  yeast  and  starch,  then,  clearly,  the  defendant  is  right.  And 
thus,  as  already  stated,  the  difference  in  the  contentions  urged  con- 
sists in  one  aftirming  and  the  other  denying  the  interdependent  rela/- 
tion  between  the  successful  manufacture  of  starch  and  yeast,  rrioc 
to  the  making  of  the  contract,  the  plaintiffs  submitted  to  the  de- 
fendant company  a  written  statement  of  what  they  could  do,  which 
commenced  with  the  declaration  that  "our  invention  has  for  its  pur- 
pose to  open  a  new  and  profitable  field  to  the  starch  industry,  by 
utilizing  certain  liquid  waste,"  etc.,  and  referred  to  "com,  the  prin- 
cipal raw  material  for  the  manufacture  of  starch,"  as  containing  cer- 
tain substances,  soluble  in  water,  which  can  be  separated;  and  how 
they  could  be  separated  is  thus  stated : 

"The  separation  is  made  in  such  a  way,  and  at  such  a  low  temperature, 
that  the  starch  does  not  undergo  any  changes,  but  stays  Intact,  and  may 
serve  the  purpose  of  starch  manufacture  In  any  of  the  usual  methods.  What 
we  use  is  only  the  soluble  part  of  the  corn,  whlcli  now  goes  to  waste,  as  wash 
water;  and  the  oi)eratlon  which  is  necessary  to  obtain  these  soluble  parts 
In  a  suitable  extract  does  not  change  the  present  course  of  making  starch,  In 
the  least,  and  does  not  decrease  the  value  of  the  feed  which  is  a  result  of 
the  starch  Industry.  •  •  •  The  American  starch  industry  is  in  a  position 
to  produce  about  eighteen  minion  pounds  of  yeast  per  annum,  and  Is  able  to 
moncqwllze  the  entire  trade  of  the  United  States,  as  It  Is  absolutely  impossible 
for  anybody  to  compete  with  it  if  our  process  la  connected  with  the  manu- 
facture of  starch." 

In  what  is  termed  their  "Report,"  of  June  G,  1892,  plaintiffs  state 
that  the  method  of  making  yeast  can  be  connected  with — 

"Your  present  mode  of  manufacturing  starch  without  any  difficulty,  and  with 
entire  sncoess.   The  results  obtained,  as  per  quality  and  quantity  of  yeast, 
v.32N.Y.s.no.l — 6 
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are  highly  fayorable.  In  our  opinion,  70a  will  have  two  ways  to  Introduce 
and  carry  out  our  process:  (1)  In  using  steep  water  with  sulphurous  acid; 
di)  extracting  ground  corn." 

The  plaintiffs  proceeded  to  say  that  the  first  of  these  methods 
would  be — 

"The  easiest  manner  to  introduce  our  process  without  making  any  changes  in 
your  manufacturing." 

And  the  report  conclnded  with  a  request  that  the  starch  company 
should — 

"Take  Into  consideration,  in  near  future,  our  projects  which  we  made  with 
you  some  time  ago,  In  order  to  come  to  a  practicable  agreement" 

These  extracts  state  what  the  plaintiffs  proposed  to  do,  and  are  in 
no  way  suggestive  that  the  proposition  was  one  for  the  manufacture 
solely  of  yeast,  or  one  which  should  transform  the  defendant's  busi- 
ness from  the  making  of  starch  into  the  manufacture  of  yeast,  but 
clearly  indicated  that,  in  connection  with  the  starch  business,  they 
offered  a  valuable  adjunct,  in  the  shape  of  the  processes  which  would 
be  equally  successful  in  producing  good  yeast  from  the  steep  water 
used  in  the  manufacture  of  starcli,  and  which  otherwise  would  have 
run  to  waste.  That  the  plaintiffs  had  experimented  in  this  direction, 
appears,  but  that  the  plan  had  been  brought  into  successful  operation 
prior  to  the  making  of  the  contract  Is  negatived  by  the  terms  thereof, 
which  provided,  not  only  for  an  examination  into  the  validity  of  the 
patents,  but  for  the  expending  by  the  defendant  of  considerable 
money  in  furnishing  a  building  properly  equipped  "for  the  experi- 
mental manufacture  of  yeast  by  the  processes  covered  by  the  patents." 
We  think,  therefore,  that  the  defendant  is  correct  in  asserting  that 
"when  the  agreement  was  executed,  neither  party  imagined  that  the 
company  would  sacrifice  or  subordinate  this  business  to,  or  allow  it 
to  be  injuriously  affected  by,  the  manufacture  of  yeast  from  its  waste 
water."  The  claim  that  the  two  processes  of  making  starch  and 
yeast  were  to  be  entirely  independent,  and  that  the  purpose  of  the 
erection  of  the  plant,  and  of  the  experiments  undertaken,  w^as  to  de- 
termine whether  or  not  the  plaintiffs  could  make  good  yeast,  has  not 
the  slightest  basis  for  support.  While,  therefore,  the  experimental 
plant  was  erected  with  a  view  to  determining  whether  yeast  could  be 
produced  by  the  patented  processes  in  quantities  sufficient  to  test 
"its  commercial  availability,"  it  was  also  for  the  purpose  of  testing 
"the  successful  operation  of  the  experimental  plant";  and  by  this, 
undoubtedly,  was  intended  the  harmonizing  of  the  two  products  in 
such  a  way  that,  without  interfering  with  or  subordinating  the  starch 
business,  the  making  of  yeast  could  be  successfully  accomplished. 
That  this  is  so  is  further  apparent  from  other  language  in  the  agree- 
ment, reciting  the  object  and  purpose  for  which  the  building  and 
machinery  were  to  be  furnished,  which  are  stated  to  be  "in  order 
to  determine  the  availability  of  the  said  processes  for  utilizing  in  the 
manufacture  of  yeast  the  waste  product  of  its  present  processes  of 
manufacturing  starch,  and  the  commercial  availability  of  the  said 
inventions  and  processes  for  the  purpose  of  its  business."  To  destroy 
the  force  of  such  language,  it  is  insisted  that  this  is  but  a  recital,  and 
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not  a  contractual  provisioiL  But  it  shows  what  the  purpose  and  ob- 
ject of  the  parties  were,  and  is  properly  resorted  to  where,  as  here,  a 
dispute  has  arisen  as  to  the  meaning  of  the  contractual  language  used, 
in  order  to  ascertain  the  intent  of  the  parties.  In  addition,  however, 
to  language,  oral  and  written,  which  we  find  throughout  the  record, 
expressive  of  such  intent,  we  have  the  conduct  of  the  parties,  which 
always  may  be  resorted  to  for  the  purpose  of  determining  what  con- 
struction thej  themselves  placed  upon  the  contract.  Without  re- 
peating specific  acts,  we  think  it  clearly  appears  that  the  effort  of 
plaintiffs  and  the  defendant  company  was  directed  towards  the  suc- 
cessful production,  not  only  of  yeast,  but  also  of  starch ;  and  while 
it  may  be  conceded  that,  with  some  modifications,  yeast  could  be  pro- 
duced, and  that  this  fact  was  established  by  November  3d,  it  is 
equally  clear  that  subsequent  to  that  period  the  efforts  of  the  plain- 
tiffs were  not  relaxed,  but  that  they  struggled  continuously  to  obtain 
good  starch  down  to  and  until  January,  1893,  when  for  the  first  time 
was  established,  in  the  language  of  the  contract,  "the  availability  of 
the  said  processes  for  utilizing,  in  the  manufacture  of  yeast,  the  waste 
product  of  its  present  processes  of  manufacturing  starch."  And 
then,  for  the  first  time,  were  successfully  determined  the  experiments 
for  which  the  experimental  plant  had  been  constructed;  and  on  such 
date  alone  do  we  think  it  can  be  held  that  there  was  a  "successful 
operation"  of  such  experimental  plant 

The  claim  that  plaintiffs'  remaining  at  Indianapolis,  and  assisting 
in  bringing  about  the  manufacture  of  starch  of  a  suitable  quality, 
between  November,  1892,  after  they  had  determined  that,  by  their 
processes,  yeast  could  be  produced,  and  January  1st,  when  it  was 
ascertained  that  both  products  could  be  succes^ully  obtained,  the 
one  as  the  by-product  of  the  other,  was  merely  to  assist  the  defendant 
company,  is  neither  frank  nor  candid.  On  their  representation  of 
what  could  be  accomplished,  the  defendant  company  went  to  con- 
siderable expense,  and  did  what  was  required  of  it,  and  what  lay  in 
its  power,  to  enable  plaintiffs  to  verify  their  statements;  and  plain- 
tiffs were  not  only  in  honor  and  fair  dealing  bound,  but,  as  we  have 
shown,  by  the  fair  construction  to  be  given  to  the  contract  they  were 
bound,  to  make  such  representations  good.  And  that  they  under- 
stood this  is  more  consistent  with  what  they  did  than  any  explana- 
tion based  upon  a  statement  that  they  were  gratuitously  engaged  in 
assisting  the  company  out  of  its  difficulty.  It  is  clear  that  so  far  as 
the  starch  company  was  concerned,  as  there  was  no  intention  to  give 
up  its  business,  and  enter  exclusively  upon  the  manufacture  of 
yeast,  the  patents  would  have  been  of  little  value  to  it;  and  yet,  upon 
the  plaintiffs'  theory,  we  are  to  assume  that  it  deliberately  entered 
into  an  agreement  by  which  it  subordinated  its  principal  business  to 
enter  upon  an  experiment,  to  demonstrate  the  success  of  which  it  was, 
in  addition,  willing  to  expend  time  and  money. 

There  is  but  one  other  argument,  to  which  a  brief  reference  should 
be  made.  It  is  claimed  that  when  the  learned  judge  decided  that  the 
manufacture  of  yeast  out  of  waste  steep  water  was  not  one  of  the 
"present  processes'.'  of  the  defendant,  contemplated  in  the  making  of 
the  contract,  and  that  the  experimental  plant  would  not  be  in  success- 
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fol  operation  unless  the  factory  coold  make  high-grade  starch  with 
the  same  steep  water  ont  of  which  piaintiSs  were  to  mal^e  ilrst-class 
yeast,  and  that  yeast  could  not  be  made  ont  of  whole-corn  steep 
water,  he  found  that  the  parties  entered  into  what,  at  the  beginning, 
would  have  been  an  impossible  contract  The  plaintiffs  had  notified 
the  defendant  company  of  the  two  ways  in  which  their  patented  pro- 
cesses could  be  introduced;  and  while  it  is  true  that  the  process  of 
manufacturing  starch  by  the  use  of  acidulated  water,  or  water  satu- 
rated with  sulphurous  acid  gas,  was  being  tried  or  considered  experi- 
mentally, the  uncontradicted  evidence  is  tliat  when  the  contract  was 
made  this  way  of  making  starch  was  not  one  of  the  starch  company's 
then  "present  processes."  The  most  that,  in  tliis  respect,  can  be 
claimed,  is  that  it  was  one  of  the  means  by  which  the  plaintiffs  pro- 
posed to  make  the  steep  water  of  starch  manufacture  available  for 
yeast  manufacture,  and  that  experiment  could  not  be  Buccessful  so 
long  as  tills  method  of  treating  tlie  steep  water  injured  the  starch. 
While,  therefore,  it  is  true,  strictly  speaking,  to  say  tliat  that  method 
of  making  starch  was  not  one  of  the  then  present  processes  in  use, 
or  intended  to  be  used,  it  was  a  process  in  connection  with  which 
experiments  had  been  made  by  the  defendant,  assisted  by  the  plain- 
tiffs, and  was  in  contemplation  of  the  parties  aa  a  possible  solution 
of  what  was  desired,  namely,  the  successful  manufacture  of  the  two 
products.'  It  will  thus  be  seen  that,  in  steps  more  circuitous,  we 
have  reached  the  same  condnsion  more  directly  reached  by  the 
learned  trial  judge,  that  the  intention  at  the  parties  was  to  enter 
into  a  contract  for  tlie  manufacture  of  yeast  as  a  by-product  of  starch, 
and  to  tliat  end  the  experimental  plant  was  constructed,  which  never 
could  be  regarded  as  having  been  successful  in  its  operation  until  it 
could  produce  the  yeast  without  injury  to  the  starch.  This  con- 
clusion is  the  result  of  a  fair  construction  of  the  language  of  the  agree- 
ment itself,  which,  so  far  as  doubtful,  is  made  plain  and  clear  by  the 
light  afforded  by  the  communications,  both  verbal  and  written,  of  the 
parties,  and  their  own  acts,  w^hich,  we  tliink,  place  their  intent  and 
meaning  l>eyond  reasonable  doubt.  The  judgment  should  be  af- 
firmed, with  costs.     All  concur. 


(83  Bun,  522.) 

FLANAGAN  v.  NEW  lORK,  L.  E.  &  W.  B.  CO. 

(Supreme  Court,  General  Term,  First  Department    January  18,  tSOS.) 

Expert  Testimony— When  Admibsible. 

Where  It  Is  sought  to  charge  a  railroad  company  for  Injuries  received 
by  a  gatemaa  in  its  employ,  on  the  ground  that  the  place  where  pi  Bin  tiff 
was  required  to  stand  In  performing  bis  work  was  not  safe  when  trains 
were  passing,  It  Is  a  question  for  the  Jury  whether  "these  gates  could  be  so 
operated  in  a  safe  manner,  and  with  safety  to  the  operator,"  and  not  the 
subject  of  expert  testimony. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Peter  Flanagan,  an  infant,  by  guardian  ad  litem,  against 
the  New  York,  Lake  Erie  &  Western  Railroad  Company,  to  recover 
damages  for  personal  injuries.     From  a  judgment  entered  on  a  ver- 
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diet  in  favor  of  plaintiff  for  |15,903.55,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PAR- 
K£B,  JJ. 

Frederic  B.  Jennings,  for  appellant 
T^ederick  T.  Hill,  for  respondent. 

PARKER,  J.  We  think  this  judgment  must  be  reversed,  becauie 
the  court  received,  against  the  defendant's  objection  and  exception, 
the  opinions  of  alleged  experts  upon  the  leading  issue  to  be  de- 
termined by  the  jury,  in  violation  of  the  rule  that,  to  make  such  evi- 
dence proper,  the  subject  must  be  one  of  science  or  skill,  or  one  of 
wliich  observation  and  experience  have  given  the  opportunity  and 
means  of  knowledge,  which  exists  in  reason,  rather  tlian  descriptive 
facts,  and  therefore  cannot  be  intelligently  communicated  to  oUiers, 
not  familiar  with  the  subject,  so  as  to  possess  them  with  a  full  under- 
standing of  it. 

Plaintiff  entered  the  employment  of  the  defendant  on  the  1 8th  of 
December,  1890,  to  act  in  the  capacity  of  gateman  at  the  Qrove  street 
crossing,  Jersey  City.  Grove  street  is  crossed  by  five  tracks  of  the 
defendant,  nuning  parallel  with  one  another,  and  at  right  angles 
to  Grove  street  For  the  protection  of  the  public  at  that  crossing, 
gate  poles,  capable  of  being  raised  and  lowered,  were  situated  on 
either  side  of  the  crossing.  They  were  raised  or  lowered  by  means 
of  iiandles  projecting  from  upright  posts  located  between  tracks 
Nos.  3  and  4.  At  these  posts  the  plaintiff,  as  gateman,  was  stationed 
at  the  time  of  the  injury,  which  was  about  half  past  4  on  the  morning 
of  December  21st, — three  days  after  his  employment  At  that  time 
he  observed  a  milk  train,  of  20  or  more  cars,  running  at  the  rate  of 
about  12  miles  an  hour,  going  west  on  track  Na  3;  and  he  com- 
menced to  lower  the  gates,  turning  the  handle  of  the  east  post  first, 
and  then  the  handle  of  the  west  one.  The  gates  being  lowered,  he 
stood  one  side  of  the  posts,  as  he  had  been  instructed  to  do,  with  his 
left  Iiand  on  the  handle  of  the  left  post,  and  facing  track  No.  8.  This 
position  he  took  as  the  milk  train  was  about  reaching  him,  and,  ac- 
cording to  his  testimony,  he  remained  in  that  position,  neither  turning 
nor  stepping  forward  or  backward,  when  suddenly,  and  before  the 
milk  train  had  passed,  and  without  any  previous  warning,  he  felt  a 
sudden  blow  on  the  back  of  his  head;  and  he  fell  forward  upon  one 
of  the  rails  of  track  No.  3,  under  the  moving  cars  of  the  milk  train, 
his  left  arm  being  crushed  beneath  the  wheels,  necessitating  amputa- 
tion. At  the  time  of  the  accident,  an  engine,  without  any  cars  at- 
tached, was  going  west  on  track  No.  4;  and,  according  to  the  testi- 
mony of  the  men  on  it,  it  was  opposite  the  eighth  car  on  the  milk 
train,  which  was  rimning  somewhat  faster  than  the  engine.  It  is 
the  claim  of  the  plaintiff  that  he  was  struck  by  some  part  of  the 
light  engine,  and  the  evidence  is  of  such  a  character  as  to  warrant 
the  finding  that  such  was  the  fact.  He  contends  that  the  defend- 
ants failed  to  discharge  its  duty  towards  him,  as  an  employ^  in  that 
it  did  not  use  reasonable  care  and  prudence  in  providing  a  safe  place 
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in  which  to  do  the  work  assigned  him.  The  facts,  other  than  those 
already  referred  to,  offered  for  the  purpose  of  establishing  his  con- 
tention, are  that  the  entire  space  between  tracks  Nos.  3  and  4,  where 
plaintiff  was  stationed  at  the  |)ost,  was  8  feet  3^  inches,  and  the  dis- 
tance between  the  handles  projecting  from  the  posts  and  track  No. 
4,  npon  which  the  light  engine  ran,  was  3  feet  4|  inches,  and  the  over- 
lap of  freight  cars,  on  a  standard  gauge  road,  is  from  1  foot  9  inches 
to  2  feet,  and  of  engines  about  the  same.  The  engine  that  struck 
him,  belonged  to  the  heaviest  class,  and  had  an  overlap  of  2  feet, 
thus  leaving  an  average  space  of  16f  inches  between  plaintiff  and 
the  engine  passing  at  his  back.  A  witness  with  considerable  rail- 
road experience  testified  to  the  effect  of  rapidly  passing  trains  upon 
a  person  in  close  proximity,  and  unaccustomed  to  the  sensation. 
Another  witness  suggested  that  a  gateman  would  be  more  secure  if 
he  should  push  himself  between  the  posts  after  the  gates  had  been 
lowered ;  but  there  was  some  evidence  that  this  only  could  be  done 
when  the  handles  happened  to  be  hanging  exactly  right,  which  was 
not  always  the  case.  Maps  descriptive  of  the  locus  in  quo,  and  photo- 
graphs were  put  in  evidence,  together  with  testimony  to  the  effect 
that  it  was  entirely  feasible  to  have  provided  a  place  for  a  gatemaji 
to  raise  and  lower  the  gates,  entirely  outside  of  the  railroad  tracks. 
We  have  thus  called  attention  to  some  of  the  leading  facts  bearing 
upon  the  question  whether  the  defendant  had  omitted  to  discharge 
the  duty  resting  upon  it,  of  using  proper  care  and  caution  in  provid- 
ing a  reasonably  safe  place  for  the  plaintiff  to  work.'  And  we  think 
the  evidence  was  of  such  a  character  as  to  present  a  question  for  the 
jury.  But  the  plaintiff,  after  proving  the  facts,  was  not  content  to 
permit  the  jury,  in  accordance  with  lie  long-established  rule,  to  de- 
termine from  them  whether  or  not  the  defendant  had  discharged  the 
duty  which  it  owed  to  the  plaintiff,  and  he  undertook  to  have  that 
qu^tion  determined  for  them  by  the  opinions  of  experts.  This  was 
attempted  to  be  done  by  means  of  hypothetical  questions,  which  as- 
sumed the  existence  of  the  facts  to  which  we  have  referred,  and  con- 
cluded, "Would  you  consider  that  these  gates  could  be  so  operated 
in  a  safe  manner,  and  with  safety  to  the  operator?"  TMs  question 
M'as  for  the  jury,  and  the  plaintiff  was  not  entitled  to  have  it  de- 
termined for  them  by  experts.  Harlev  v.  Manufacturing  Co.,  142 
N.  Y.  31,  36  N.  E.  813;  Schneider  v.  Railroad  Co.,  133  N.  Y.  583,  30 
N.  E.  752;  Roberts  v.  RaUroad  Co.,  128  N.  Y.  455,  28  N.  E.  486; 
Van  Wycklen  v.  City  of  Brooklyn,  118  N.  Y.  424,  24  N.  E.  179.  The 
ruling  <rf  the  court  in  receiving  the  evidence  against  the  objection 
and  exception  of  the  defendant  constitutes  error,  for  which  the  judg- 
ment must  be  reversed.  Judgment  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.     All  concur. 
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(83  Hun,  S34.) 

STAKBUCK  T.  HOUSATONIO  R.  CO. 

(Snpreme  Court,  Oeneral  Term,  First  Department   Jannarj  18, 1806.) 

1,  CoBPOKATioNs— President— Right  to  Salart. 

The  president  of  a  corporation,  who  Is  also  a  stockholder  or  director,  can 
eBtabllsh  hia  right  to  salary  only  by  showing  a  contract  therefor,  and  no 
c<mtract  will  be  Inferred  from  the  fact  that  he  was  requested  to  serve  as 
president 

3.  Bake— Etidbhcb. 

Where  a  corporation  adopted  a  resolution  voting  "to  the  president  a  sal- 
ary of  $5,000  a  year,"  without  naming  the  president  and  the  then  In- 
cumbent remained  In  office  for  about  15  years,  drawing  his  salary  at  such 
rate.  It  shows  that  the  corporation  regarded  the  resolution  as  fixing  the 
salary  of  the  office,  without  regard  to  the  Incumbent;  and  a  person  subse- 
quently elected  president  who  entered  on  his  duties  with  knowledge 
of  the  resolution  and  in  expectation  of  the  same  salary,  Is  entitled  thereto. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Willinm  H.  Starbuck  against  the  Honsatonic  Railroad 
CJompany  on  a  check.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     AiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  CBBIEN  and  PARKER, 
JJ. 

Wheeler  H.  Peckham,  for  appellant. 
David  McClure,  for  respondent. 

O'BRIEN,  J.  The  action  was  brought  on  a  check  given  by  the 
defendant  to  the  plaintiff  in  part  payment  of  his  salary  as  president 
of  the  defendant's  railroad.  The  answer  denies  that  defendant  made 
or  delivered  such  check,  and  alleges  that  at  the  time  the  check  was 
drawn  plaintifF  was  president  of  defendant,  and  was  about  to  resign ; 
that  he  caused  such  check  to  be  drawn  without  any  authority  of  de- 
fendant's board;  and  that  at  the  time  defendant  was  not  indebted 
to  plaintifF.  The  answer  contains  a  counterclaim  for  18,716.67,  repre- 
senting cash  of  defendant's  obtained  by  plaintiff,  which,  with  the 
check,  made  up  the  total  amount  claimed  by  him  for  salary  as  presi- 
dent On  the  trial  it  was  shown  that  the  check  in  question  was 
drawn  by  the  plaintiff's  direction,  to  pay  him  an  amount  which  he 
claimed  defendant  had  agreed  to  pay  for  salary  as  president  of  de- 
fendant from  December,  1887,  to  June  15,  1892.  Defendant  claimed 
that  it  had  not  agreed  to  pay  plaintiff  any  salary,  and  the  question 
at  issue  was  whetiier  defendant  had  so  agreed.  The  plaintiff,  being 
both  a  stockholder  and  a  director  in  the  company,  could  not  sustain 
his  claim  as  president  unless  he  brought  himself  within  the  well- 
settled  mle  of  law  that  such  claim  must  be  founded  on  a  contract 
entitling  him  to  compensation.  Mather  v.  Mower  Co.,  118  N.  Y.  632, 
23  N.  E.  993;  Smith  v.  Railroad  Co.,  102  N.  Y,  193,  6  N.  E.  397.  In 
the  former  case  it  is  said : 

"It  Is  well  settled  that  a  director  of  a  corporation  Is  not  entitled  to  compen- 
eatlon  for  services  performed  by  him  as  such,  without  the  aid  of  a  pre-existing 
provision  expressly  giving  the  right  to  do  It" 
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And  in  the  latter  case,  wherein  it  appeared  that  the  person  suing 
had  been  appointed  secretary  of  a  railroad  corporation  in  which  he 
was  not  a  director  or  stockholder,  it  was  held  that,  to  entitle  him  to  a 
reasonable  compensation  for  his  services,  it  was  not  essential  that  a 
rate  of  compensation  should  be  agreed  upon,  or  that  there  should  be 
an  express  agreement  to  pay  a  compensation;  and,  in  the  course  of 
the  opinion,  the  distinction  between  a  person  standing  in  this  posi- 
tion, and  one  who,  being  a  stockholder  and  director,  performed  serv- 
ices, is  pointed  out,  it  being  therein  said: 

"The  rule  that  directors  or  trustees  cannot  recover  for  services  rendered  for 
a  corporation  upon  au  implied  promise  Is  an  application  of  the  gea^:«l  rule 
ai^llcable  to  trustees." 

And  in  Kelsey  v.  Sargent,  40  Hun,  156,  we  And  a  quotation  from 
Pierce  on  Railroads  which  says: 

"The  directors  are  presumed  to  perform  the  duties  of  their  trust  gratui- 
tously. Thejr  are  not  entitled  to  compensatioa,  even  for  serviceB  outside 
of  the  ordinary  duties  of  their  offices,  unless  it  is  expressly  stii^lated  before 
the  services  are  rendered;  but  an  express  contract  by  the  board  to  pay  a  &xed 
or  reasonable  sum  Is  binding.  Some  authorities  require  a  vote  or  resolution 
as  evidence  -of  the  agreement,  while  others  do  not  require  such  formal  action 
as  essential,  where  there  is  an  actual  employment  A  subsequeat  vote  of  the 
koard  to  pay  a  director  for  his  services,  where  there  was  no  previous  agree- 
ment, is  not  binding.  The  expectation  of  a  director  that  he  was  to  receive 
compensation,  there  being  no  previous  vote  or  promise,  does  not  entitle  him 
to  It.  The  rule  which  excludes  conpensation  applies  to  the  president  chosen 
by  the  directors  from  their  own  number,  and  also  to  a  ti^asurer  when  a 
director,  but  not  to  offlcers  and  agents,  not  being  directors,  who  are  entitled 
to  recover  quantum  meruit,  where  no  compensation  Is  fixed."  - 

See,  also,  Barril  v.  Water-Proofing  Co.,  50  Hun,  258,  2  N.  Y.  Supp. 
758;  Gill  t.  Cab  Co.,  48  Hun,  524, 1 N.  Y.  Supp.  202. 

These  authorities  sustain  appellant's  xxwition  that  a  president  of  a 
corporation,  if  a  stockholder  or  director,  can  make  good  his  claim  for 
salary  only  by  showing  a  contract  therefor.  Inferences  of  a  cob- 
tract  from  services  perfwrned  by  request,  which  obtains  between  in- 
dividuals, are  not  allowed  between  a  president  and  his  corporation. 
On  the  contrary,  the  legal  inference  from  these  facts  is  that  servioes 
as  president  are  to  be  rendered  without  ccmipensation. 

At  the  close  of  the  ease  the  defendant  moved  for  a  dismissal  of  the 
complaint,  or  a  direction  of  a  verdict  in  its  favor,  on  the  ground  that 
there  was  no  evidence  that  the  plaintiff  had  any  contract  or  agree- 
ment with  tlie  defendant  for  the  payment  of  a  salary.  If,  up<m  an 
examination  of  the  evidence,  this  claim  is  supported,  that  there  was 
no  proof  of  an  agreement  sufficient  to  present  it  as  a  question  for  the 
jury,  then  either  of  defendant's  motions  should  have  been  granted. 
The  testimony  shows  that  prior  to  1S69  it  had  been  the  rule  of  tbe 
company  to  pass  a  resolution  annually  with  regard  to  salary,  either 
naming  the  president  who  was  to  receive  the  same,  or  expressly  limit- 
ing the  effect  of  the  resolution  to  the  year  ensuing  its  passage;  but 
in  1869,  subsequent  to  an  election,  a  resolntion  was  entered  upon 
the  books  of  the  defendant  as  follows:  "Resolved,  that  the  salary 
of  the  president  be  fixed  at  the  sum  of  $3,000  per  annum."  In  1870, 
the  amount  having  been  increased,  a  new  resolution  was  necessary, 
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whkh  is  recorded  on  the  minnte  book  as  follows:  '*Votes  that  the 
Balaiy  of  the  president  shall  be  ¥5,000  per  annum."  Plaintiffs  im- 
mediate predecessor  in  the  oflQce  of  president  of  defendant  was  a  Mr. 
W.  H.  Bamnm,  who  was  elected  in  February,  1872,  and  remained  in 
office  for  15  years.  Borne  months  after  the  election  of  Mr.  Bamnra, 
and  in  the  month  of  September,  1872,  the  board  of  directors  passed  a 
resolntion  in  the  following  terms:  "Votes  to  the  president  a  salary 
of  $3,000  a  year."  And  it  was  shown  that,  without  any  other  action 
of  the  board,  for  nearly  15  years  thereafter,  Mr.  Bamum  received  a 
salary  as  president  of  the  road  in  accordance  with  that  resolution. 
It  will  be  noticed  that  this  resolution  is  general  in  terms;  that  it  does 
not  mention  the  name  of  Mr.  Bamum,  nor  is  it  limited  to  the  par- 
ticalar  year,  having  been  passed  some  months  after  Mr.  Bamam  was 
elected;  but  it  votes  a  salary  to  the  president;  and  the  inference, 
therefore,  is  that  during  the  period  that  Mr.  Bamum  was  president 
both  he  and  the  defendant  regarded  the  action  thus  taken  in  1872  as 
a  standing  or  continuing  resolution,  because  under  it,  and  pursuant 
to  its  terms,  Mr.  Bamum  received  the  salary.  It  is  not  claimed  that 
npon  plaintiff's  accession  to  office  this  resolution  was  in  any  manner 
modified  or  rescinded,  and  it  was  therefore  competent  evidence  upon 
the  question  of  defendant's  attitude  relative  to  the  matter  of  salary. 
Standing  alone,  however,  it  would  not  make  an  agreement;  and, 
while  assnming  it  to  be  some  evidence  expressive  of  the  intention  of 
the  company  to  pay  its  president  a  salary  of  $5,000,  we  must  go  one 
step  further,  and  determine  the  plaintiff's  position  in  respect  thereto. 
It  is  not  claimed  that  the  plaintiff  in  any  way  waived  his  right  to- 
ccHxtpensation ;  his  testimony  being,  to  use  his  own  language : 

"I  knew  the  salary  was  $5,000  a  year.  •  •  •  I  do  not  know  of  any  action 
of  tbe  board  of  directois  after  I  was  elected  president  upon  the  subject  of 
amiary.  I  nevex  supposed  it  to  be  reQuisite.  *  •  •  i  have  eKamlned  tbe 
books  of  minutes  of  the  defendant  company  many  times.  The  first  tiqctfi  I 
examined  the  book  was  shortly  after  I  was  elected  president  I  looked  to  see 
what  tbe  book  of  minutes  said  as  to  the  salary  of  the  jvesldent  *  *  *  At 
die  ttme  I  was  elected  there  was  no  resolution  passed  upon  the  sobject.  I 
did  not  think  it  was  necessary.  *  *  •  When  I  became  president  I  became 
aware  of  the  existence  of  a  resolution  In  tbe  minutes  of  tibe  board  fixing  the 
salary  at  55,000.  When  I  became  president  I  may  not  have  known  of  It, — of 
the  existence  of  that  resolution  that  day, — but  I  knew  that  the  president  had 
received  $5,000  for  many  a  year,  for  I  had  seen  his  check.  I  knew  that  the 
president  had  received  that  salary  always,  or  for  a  great  many  years,  and 
that  president  was  W^illiam  H.  Barnum." 

This  testimony  tended  to  prove  that  the  plaintiff  entered  upon  tibe 
discharge  of  his  duties  with  knowledge  of  the  resolution,  and  with  the 
expectation  that  he  was  to  receive  the  salary;  and  considering  it  in 
connection  with  the  peculiar  phraseology  of  the  resolution  and  the 
conduct  of  the  parties,  including  a  disdiarge  of  the  duties  of  the 
office  of  president,  it  presented  for  the  jury  these  questions :  (1)  Was 
it  the  purpose  of  the  resolutiom  to  fix  the  salary  of  the  president, 
whoever  he  might  be,  at  $5,000  a  year?  '  (2)  Did  the  plaintiff  under- 
stand that  the  resolution  was  so  general  as  to  fix  the  salary  of  any 
pa-son  who  should  happen  to  be  president  at  $5,000?  If  so,  did  he 
with  such  understanding,  and  in  full  belief  that  he  would  be  entitled 
to  that  rate  of  compensation,  enter  npon  and  perform  the  duties  of 
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president?  An  afiSrmative  answer  to  both  questions  would,  of 
course,  entitle  the  plaintiff  to  judgment  It  was  not,  therefore, 
«rror  for  the  court  to  submit  the  case  to  the  jury. 

The  only  exception  t^en  to  the  manner  of  submission  was  to  this 
portion  of  the  charge:  "The  language  of  the  resolution  is  broad 
«nough  to  cover  the  fixing  of  the  salary  of  the  president  of  this  cor- 
poration at  f  5,000  a  year."  It  is  insisted  that  by  so  charging  the 
«ourt  conveyed  to  the  jury  the  impression  that,  under  such  resolution, 
the  plaintiff  was  entitled  to  a  salary,  if  the  evidence  showed  that  he, 
and  he  alone,  thought  that  such  salary  was  due  to  him  thereunder; 
thus  ignoring  the  company's  understanding  in  passing  such  resolu- 
tion. If  the  charge  were  otherwise  silent  upon  this  question,  we 
should  regard  the  criticism  as  meritorious.  But,  as  it  abounds  in 
statements  to  the  effect  tliat  the  plaintiff  could  not  recover  under  the 
resolution  alone,  it  must  be  said  that  the  portion  of  the  charge  ex- 
cepted to  was  properly  qualified.  It  was,  indeed,  but  a  step  taken 
in  the  orderly  presentation  of  the  issue.  The  jury  had  to  be  advised 
that  if  the  corporation  intended  to  fix  the  salary  of  the  president, 
whoever  he  might  be,  at  $5,000,  the  resolution  was  broad  enough  to 
accomplish  that  purpose;  and,  considered  in  connection  with  the 
rest  of  the  charge,  the  language  excepted  to  meant  that,  and  nothing 
more. 

The  appellant  insists  that  it  was  error  to  receive  the  check  sued 
upon  in  evidence,  the  claim  being  that  when  the  objection  was  made 
the  evidence  showed  that  it  was  not  legally  issued,  and  that  its  de- 
livery was  the  culmination  of  a  conspiracy  between  plaintiff  and  the 
vice  president  to  take  this  money  from  the  treasury  of  the  company; 
and,  further,  that  a  by-law  of  the  company  provideid  that  "the  treas- 
urer shall  have  charge  of  the  finances  of  the  company,  subject  to  the 
direction  of  the  board  of  directors";  and,  further,  that  the  voucher 
for- the  check  did  not  conform  to  the  requirements  of  the  by-laws. 
The  by-law  relating  to  the  duties  of  the  treasurer  has  regard  to  the 
custody  of  the  funds,  and,  as  clearly  appears,  has  no  relation  to  the 
manner  in  which  checks  shall  be  issued  by  the  corporation.  The 
criticism  upon  the  voucher  we  assume  to  be  that  it  is  not  signed  by 
the  officer  whose  duty  it  was  to  examine  it,  and  ascertain  whether  it 
was  correct,  and  that  it  was  not  approved  for  payment  by  the  vice 
president.  It  must  be  remembered,  however,  that  it  was  presented 
by  the  president  of  the  company  to  the  vice  president  and  general 
manager,  whose  duty  it  was  to  approve  of  the  payment,  and  it  was 
«xamined  and  registered  by  the  auditor.  But,  apart  from  this,  if 
the  check  was  issued  by  the  proper  officers  for  a  valid  indebtedness, 
we  do  not  think  that  upon  the  question  of  liability  the  voucher  would 
have  any  important  bearing.  The  check  was  signed  and  counter- 
signed by  the  proper  officers,  and  the  authority  for  Issuing  it  was 
not  only  the  examination  made  by  the  auditor,  but  the  request  of  the 
vice  president,  who,  together  with  the  president,  had  authority  to 
issue  checks  of  the  defendant  company. 

The  final  objection,  that  its  delivery  was  the  culmination  of  a  con- 
spiracy between  the  plaintiff  and  the  vice  president  to  take  the 
money  from  the  treasury,  necessarily  relates  to  the  merits  of  the 
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controTersy.  If  It  were  an  indebtedness  of  the  company  to  the  plain- 
tiff for  which  he  was  entitled  to  receive  the  check,  then  this  criticism 
wonld  be  untenable.  If,  on  the  other  hand,  the  plaintiff  had  no 
right  to  the  money  represented  by  the  check,  or  to  the  other  moneys 
taken  from  the  treasury,  then  the  criticism  would  be  justified.  The 
way  in  which  the  payment  was  sought  to  be  enforced,  just  at  the  time 
when  the  plaintiff  was  about  to  resign  and  was  turning  over  the  com- 
pany to  new  directors;  the  payment  to  Stephenson  of  the  cash  ob- 
tiuned  upon  the  check;  and  the  failure  immediately  to  apprise  the 
directors  of  the  action  taken  in  the  assertion  of  his  claim  to  salary, — 
justly  subjected  the  plaintiff's  acts  to  criticism  and  suspicion.  They 
were,  however,  fully  gone  over  in  the  testimony  and  in  the  charge, 
and  were  proper  considerations  for  the  jury;  but  upon  this  appeal 
we  have  refrained  from  dilating  at  any  length  upon  them,  for  the 
reason  that  we  think  the  merits  of  the  appeal  must  depend 
upon  the  solution  of  the  crucial  question,  which  was  presented  upon 
defendant's  motion  to  dismiss  the  complaint  or  direct  a  verdict  in 
its  favor  for  want  of  evidence.  This  we  have  examined  with  care, 
and  in  the  light  of  the  able  argument  made  to  support  appellant's 
contention,  and  have  concluded  that  it  is  not  well  founded.  If  the 
evidence  was  sufScient  to  sustain  the  verdict  in  favor  of  the  existence 
of  a  contract,  thus  upholding  the  plaintiff's  right  to  the  moneys  which 
he  to<A:,  together  with  the  amount  represented  by  the  check,  the  man- 
ner in  which  he  secured  the  money,  or  the  use  that  he  made  of  it, 
has  no  direct  bearing  upon  his  right  thereto;  and  for  this  reason  we 
do  not  feel  that  it  is  necessary  to  comment  on  testimony  which  has 
no  direct  bearing  upon  the  legal  questions  presented  on  this  appeal. 
The  judgment  and  order  therefore  should  be  affirmed,  with  costs. 
AH  concur. 

<U  Misc.  B«p.  165.) 

WATTENGEL  V.  SOHULTZ  et  al 

(Supreme  Court,  Special  Term,  Niagara  County.   January  21,  1895.) 

t  MORTGAOEfl  —  IlfBUBAKCB  BT  ADMIKISTRATHIX  OF  MORTQAQOR  —  R1OBT8  OF 
MOBTGAOKB.  , 

A.  mortgage  executed  by  one  S.  and  wife,  and  the  bond  secured  thereby, 
covenanted  that  the  parties  of  the  first  part  would  keep  the  buildings  on 
tlie  mortgaged  premises  Insured',  and  assign  the  policies  to  the  mortgagee, 
In  default  of  wliicb  tbe  mortgagee  might  insure,  and  include  the  cost  In  the 
mortgage  debt  Policies  were  procured  by  S.,  but  they  did  not  refer  to  the 
mortgage,  and  were  not  assigned.  They  were  canceled  after  the  death  of 
a,  and  his  wife,  who  was  appointed  administratrix,  procured  other  policies 
payable  "to  the  esUte  <rf  8."  and  "to  S."  The  premiums  were  paid  partly 
with  tbe  amount  retomed  on  the  cancellation  of  the  former  policies,  and 
partly  with  the  wife's  money.  Held,  that  the  mortgagee  was  entitled  to  the 
benefit  of  such  insurance,  as  It  was  the  wife's  duty  to  Insure  for  him  both 
Indlviduaily,  because  of  her  covenant  in  the  mortgage,  and  as  administra- 
trix of  tbe  mortgagor. 

1  KaMB — KlOBTS  OF  JOBIOR  HOBTOAOEB. 

Whet*  premises  are  subject  to  a  first  mortgage,  which  requires  the  mort- 
gagor to  insure  the  buildings  thereon  for  the  benefit  of  the  raortgagee,  and 
to  a  second  mortgage,  which  does  not  contain  such  requirement,  the  In- 
soiance.  In  case  of  loss,  will  be  applied  towards  satisfying  the  first  mort- 
gage, in  order  to  exonerate  the  land  in  favor  of  the  second  mortgage. 
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Action  by  Andrew  Wattengel  againBt  Mary  Bclinltz,  individually 
and  as  administratrix  of  Frederick  Schnltz,  deceased,  and  others,  to 
foreclose  a  mortgage.     Judgment  for  plaintiff. 

Patten,  Vroman  &  Pish,  for  plaintiff. 

Simpson,  Harrington  &  Premus,  for  defendant  Mary  Schultz. 
Brown  &  Jeffery,  for  defendants  administrators  of  Charles  P. 
Worth. 
W.  J.  Hutchinson,  for  defendant  Thomas  Cumpson. 

WARD,  J.  This  action  is  brought  to  foreclose  a  bond  and  mort- 
gage. The  bond  was  dated  July  15, 1890,  and  given  to  secure  to  the 
plaintiff  the  payment  of  fl,000,  five  years  from  datej  with  semi- 
annual interest,  and  was  executed  by  Prederick  Schultz  and  Charles 
P.  Worth,  and  contained  an  insurance  clause  as  follows: 

"And  It  Is  also  agreed  by  and  between  the  parties  to  these  presents  tbat 
the  said  parties  of  the  first  pai-t  shall  and  will  keep  the  buildings  erected 
and  to  be  erected  upon  the  lands  [covered  by  the  mortgage]  insured  against 
loss  or  damage  by  fire,  by  solvent  insurers,  and  in  an  amount  approved  by 
the  party  of  the  second  part,  and  assign  the  policy  and  certificate  thereof  to 
the  said  party  of  the  second  part  [the  plaintiff],  his  heirs  or  assigns;  and  in 
default  thereof  It  shall  be  lawful  for  the  said  party  of  the  second  part;  to 
effect  such  Insurance,  as  mortgagee  or  otherwise,  and  the  premium  or  premi- 
ums paid  for  effecting  and  continuing  the  same  shall  be  a  Uen  on  said  raoTt- 
gaged  premises,  added  to  the  amount  secured  by  these  preaeuts,  and  pi^nible 
on  demand,  with  interest" 

A  mortgage  of  the  same  date  was  executed  to  the  plaintiff  by  the 
said  Frederick  Schultz,  and  by  his  wife  (the  defendant  Maiy  Schnltz), 
to  secure  the  payment  of  the  bond,  and  contained  the  same  insnranoe 
clause  as  in  the  bond.  The  property  covered  by  the  mortgage  was 
a  lot  in  North  Tonawanda,  Niagara  county,  50  feet  front  by  125  feet 
deep,  and  had  two  buildings  thereon,  one  used  as  a  residence  and  a 
grocery  store,  and  the  other  as  a  store  and  saloon.  This  mortgage 
was  recorded.  Frederick  Schultz  got  the  buildings  insured  for 
|1,200,  and  died  intestate,  September  17, 1892,  leaving  the  insurance 
in  force.  The  defendant  Mary  Schultz  was  appointed  the  adminis- 
tratrix of  his  estate,  after  which  the  companies  issuing  these  poUciee, 
on  account  of  labor  troubles  at  Tonawanda,  canceled  tiiose  policies, 
or  refused  to  continue  them  in  force;  and  the  administratrix  pro- 
cured insurance  on  the  buildings  in  four  other  companies,  two  of 
which  were  made  payable,  in  case  of  loss,  "to  the  estate  of  Frederick 
Schultz,"  for  |1,500,  and  covered  the  store  and  saloon,  aud  the  other 
two  payable  to  "Frederick  Schultz,"  for  |u00,  and  covered  the  dwell- 
ing house  and  grocery.  These  four  policies  were  all  taken  out  at  the 
same  time,  and  the  premium  paid  by  the  widow  out  of  her  own 
means,  in  part,  and  the  residue  out  of  the  proceeds  of  prior  insurance 
upon  the  property  of  the  deceased.  Afterwards,  and  while  the  four 
policies  were  in  force,  the  buildings  were  destroyed  by  fire,  and  the 
administratrix  made  proofs  of  loss,  and  the  loss,  after  some  contro- 
versy, was  settled  with  the  insurance  companies  at  |908.32,  which 
was  received  by  her,  and  which  she  still  retains.  The  deceased  did 
not  assign  the  policies  taken  out  by  him  to  the  plaintiff,  nor  was 
there  any  reference  therein  to  the  plaintiff's  mortgage,  nor  did  the 
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plaintiff  avail  himself  of  the  right  given  him  in  the  insnrance  clanae 
in  the  mortgage  to  insure  the  buildings  for  his  own  benefit.  Subse- 
quent to  l£e  recording  of  this  mortgage,  and  in  August,  1891, 
Frederick  Schnltz  and  his  wife  executed  another  mortgage  upon  the 
same  premises  to  the  defendant  Thomas  Cumpson,  to  secure  the  pay- 
ment of  a  bond  given  by  them  for  the  sum  of  f650,  in  two  years,  with 
interest.  Nothing  was  paid  on  this  bond,  and  there  was  no  covenant 
in  either  the  bond  or  mortgage  for  insurance  of  the  building  for  the 
benefit  of  tiie  m(H-tgagee.  Nothing  was  paid  on  the  princii»l  of  the 
first  mortgage,  and  there  was  a  default  in  interest  of  fSO,  due  some- 
time in  January,  1894;  and  in  June,  1894,  this  action  was  commenced' 
to  foreclose  ttie  plaintiff's  bond  and  mortgage,  and  relief  was  also 
atdted  to  have  the  lien  of  the  mortgage  declared  upon  the  insurance 
moneys  in  the  hands  of  the  administratrix,  and  have  tiie  same  ap- 
plied upon  plaintiff's  mortgage.  The  deceased  left  some  children, 
and  they,  with  the  widow  and  administratrix,  were  made  parties. 
Charles  F.  Worth  died  before  this  action  was  commenced,  and  hi» 
administrators  were  made  parties.  The  estate  of  the  deceased 
Schultz  was  largely  insolvent. 

T^e  administratrix,  Mary  Schultz,  claims  that  the  insurance  money 
should  be  distributed  among  the  general  creditors  of  the  deceased; 
the  plaintiff  sharing  with  tiiem  if  there  were  a  deficiency  on  the  sale' 
of  the  remaining  real  estate,  which  should  be  first  sold,  and  the 
proceeds  applied  on  the  plaintiff's  mortgage.  The  defendant  Cump- 
son contends  that  the  plaintiff  hns  a  lien  as  well  on  the  moneys  as  on 
the  land,  and  the  money  should  first  be  applied  to  the  plaintiff's' 
mortgage;  The  administrators  of  Worth  ask  for  an  adjudication 
diBclmrging  the  estate  of  Worth  from  the  obligations  of  the  bond  in 
suit,  because  Worth  was  a  surety  for  Schultz,  with  the  plaintifTs 
knowledge,  and  it  was  the  plaintiff's  duty,  on  the  failure  of  SchnltK 
ta  get  the  premises  insured  for  the  plaintiff's  benefit,  to  avail  himself 
«f  die  right  to  do  so,  and  his  not  dofaig  so  was  such  negligence  on  his 
part  as  to  discharge  the  surety.  These  questions  are  interesting, 
ynd  Bomewiiat  novel.  The  administratrix  has  money  that  repre- 
sents the  real  estate  destroyed,  that  was  subjoct  to  the  lien  of  the 
plaintiff's  mortgage.  As  we  have  seen,  the  deceased,  together  witb 
his  wife,  covenanted,  as  a  part  of  the  mortgage,  to  have  and  keep  the 
buildings  insured  for  the  protection  and  security  of  the  plaintiff. 
Although  the  wife  had  only  an  inchoate  dower  interest  in  the  prem- 
ises, she  could  still  enter  into  a  binding  agreement  of  this  character. 
Chapter  381  of  the  Laws  of  1884  has  so  enlarged  the  powers  of  a  mar- 
ried woman  that  she  can  make  any  contract  that  an  unmarried 
woman  can,  except  contracts  directly  with  her  husband,  and  her 
contract  with  third  persons  is  valid,  though  executed  jointly  with 
her  husband.  In  re  Grove,  20  Abb.  N.  C.  164,  and  cases  there  cited. 
The  husband's  covenant  to  insure  the  premises,  if  not  performed  in 
his  lifetime,  can  be  enforced  against  his  estate  through  his  personal 
representatives,  to  the  extent  of  his  assets  in  their  hands.  Chamber- 
lain V.  Dnnlop,  126  N.  Y.  45,  52,  26  N.  E.  966;  Kernochan  v.  Murrav, 
111  N.  Y.  306,  18  N.  E.  868.  In  insuring  a  mortgage  interest,  it  is 
not  the  debt  secured  by  the  mortgage  that  is  insured,  but  the  inter- 
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est  of  the  mortgagee  in  the  property  upon  which  his  security  depends. 
Excelsior  Fire  lus.  Ck).  v.  Eoyal  Ins.  (Do.,  55  N.  Y.  343.  And  the 
proceeds  of  the  insurance  are  to  be  distributed,  when  upon  real 
estate,  as  real  estate,  and  not  as  personal  property.  Wyman  y. 
Wyman,  26  N.  Y.  253;  Wood,  Ins.  863. 

There  is  no  question  in  the  case  between  the  insured  and  the  in- 
surer, but  the  question  simply  is,  what  shall  be  done  with  the  money 
that  is  concededly  the  result  of  the  destruction  of  a  portion  of  the 
realty  that  wa^  subject  to  the  lien  of  the  plaintiff's  mortgage?  la 
Parry  v.  Ashley,  3  Sim.  97,  the  owner  of  real  estate  took  out  a  policy 
on  a  building,  which  was  running  at  his  death,  and  was  renewed 
by  his  executrix,  who  was  also  a  legatee  and  devisee  of  his  real  and 
personal  estate,  which  was,  however,  charged  with  an  annuity  to  his 
widow.  The  building  was  burned,  and,  on  a  bill  by  the  annuitant, 
the  money  was  ordered  to  be  brought  into  court  to  await  further 
directions;  the  vice  diancellor  saying  that  he  thought  it  could  not 
be  considered  as  part  of  the  testator's  general  personal  estate,  but 
that  it  was  affected  with  a  trust  for  the  benefit  of  the  parties  inter- 
ested in  the  real  estate.  This  case  is  cited  iwith  approval  in 
Herkimer  v.  Rice,  27  N.  Y.  181.  The  insurance  taken  by  deceased 
of  (1,200,  if  continued  to  the  time  of  the  fire,  would  have  inured, 
under  the  covenant  to  insure,  to  the  benefit  of  the  mortgagee,  though 
there  was  no  recognition  of  the  covenant  in  the  policies  themselves, 
or  assignments  thereof  to  the  plaintiff.  Cromwell  v.  Insurance  Co.» 
44  N.  Y.  42.  Dunlop  v.  Avery,  89  N.  Y.  593;  Wheeler  v.  Insurance 
Co.,  101  U.  8.  439.  The  administratrix  had  the  right  to  execute  the 
covenant  of  the  deceased,  and  it  was  her  duty  to  do  so;  and  when 
she  took  out  the  four  policies  in  the  name  of  the  deceased,  and  of 
his  estate,  the  presumption  is  that  she  did  it  in  the  performance  of 
that  covenant,  and  as  a  continuation,  to  the  extent  thereof,  of  the 
insurance  that  had  been  effected  by  the  deceased.  Superadded  to 
this  is  her  own  personal  covenant  to  the  same  ^ect,  which  she  i» 
bound  to  perform;  so  that  this  presumption  is  in  the  line  of  her  obli- 
gation, both  as  an  individual  and  as  an  administratrix,  and  she  can't 
not  be  permitted  now  to  assert  othenvise.  Her  paying  of  the  por- 
tion of  the  premium  out  of  her  own  means,  and  a  portion  out  of  the 
property  of  the  estate,  was  consistent  with  this  liability.  Her 
claim,  as  a  witness,  that  she  obtained  these  insurances  for  the  benefit 
of  the  general  creditors  of  the  deceased  does  not  overcome  this  pre- 
sumption. The  equity  of  the  plaintiff  to  this  fund  is  superior  to 
that  of  the  general  creditors  of  the  estate,  and  constitutes  a  specific 
lien,  which  follows  this  fund  into  the  hands  of  the  administratrix^ 
who  holds  it  as  a  trustee  for  the  satisfaction  of  the  plaintiff's  mort- 
gage. Wheeler  v.  Insurance  Co.,  101  U.  S.  439,  and  cases  cited  at 
page  442.  The  junior  mortgage  held  by  the  defendant  Cnmpson 
does  not  contain  a  covenant  for  insurance,  and  this  defendant  does 
not  claim  a  lien  upon  the  money  held  by  the  administrators,  and 
equity  requires  that  the  insurance  should  first  be  applied,  after 
deducting  the  costs  and  expenses  of  the  action,  upon  the  plaintifr» 
bond  and  mortgage,  before  resort  is  had  to  the  land  upon  which 
the  junior  mortgage  is  a  lien.     There  is  no  force  in  the  position  of 
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the  connBel  for  the  adminiBtrators  of  Worth  that,  as  a  surety,  he  was 
discharged  from  the  obligation  of  his  bond  by  reason  of  liie  plain- 
tiff's negligence,  because  no  such  negligence  is  shown  as  effects  such 
a  discharge.  The  principal  sum  secured  by  the  plaintiff's  mortgage 
is  not  yet  due,  the  only  default  being  in  the  payment  of  interest 
The  mortgaged  premises  are  so  circumstanced  that  a  sale  of  the 
whole  land  will  be  most  beneficial  to  the  parties,  and,  as  the  insur- 
ance money  will  not  be  sufficient  to  pay  the  plaintiff's  mortgage, 
costs  and  expenses  of  the  action,  resort  must  be  had  to  the  land, 
which  must  be.  sold,  and  which  the  court  has  power  to  order,  under 
section  1637  of  the  Code  of  Ciril  Procedure.  And  by  that  section 
the  proceeds  of  the  sale  may  be  applied  in  satisfaction  of  the  whole 
sum  secured  by  the  mortgage,  with  such  rebate  of  interest  as  justice 
requires.  As  the  amount  secured  by  the  mortgage  is  upon  inter- 
est when  the  application  is  made,  interest  will  be  allowed  up  to  that 
time.  I  can  see  no  difficulty  in  applying  the  insurance  moneys,  after 
deducting  the  costs  and  expenses  of  the  action,  upon  the  principal 
of  the  plaintiff's  mortgage,  after  deducting  accrued  interest  Inter- 
est will  then  cease  upon  the  principal  sum  applied,  and  the  sale  of 
the  land  can  proceed  to  secure  the  balance  unpaid.  The  plaintiff 
mnst  have  judgment  as  indicated  by  these  conclusions,  with  costs. 
CfOsts  are  also  allowed  the  defendant  Cumpson,  these  costs  to  be 
taken  from  the  insurance  money.  Costs  are  not  allowed  for  or 
against  any  other  of  the  parties  to  the  action,  but  the  guardian  for 
the  infant  defendant  may  have  a  suitable  dllowance  for  his  services 
and  disbursements  upon  filing  an  affidavit  as  to  what  they  are,  to 
be  paid  out  of  the  insurance  money. 


(11  Misc.  Rep.  197.) 

BRIGG8  T.  KNICKERBOCKER  ICE  00. 

(Supreme  Court,  Special  Term,  Albany  County.   January  21,  1805.) 

1.  RiPAHlAJf   RiOHTS — ICK  ON  NxTrGABLK   STREAM. 

Riparian  owners  on  navigable  streams  have  no  title  to  Ice  whlcb  forms 
on  such  streams,  as  an  Incident  to  their  ownership  of  the  bank. 

2.  Ihjtjsction — Effect  op  Statute  Qivino  Leoai.  Remedy. 

Laws  1870,  c.  388,  giving  riparian  owners  on  the  Hudson  river  title  to  the 
ice  to  the  center  of  the  channel,  and  providing  that  any  person  trespassing 
on  or  taking  the  same  shall  be  liable  for  the  value  of  the  ice  taken  or  for 
injury  done  to  it,  does  not  authorize  an  Injunction  against  cutting  or  In- 
terfering with  such  ice,  as  the  remedy  given  by  the  statute  Is  exclusive. 

Action  by  John  N.  Briggs  against  the  Knickerbocker  Ice  Company. 
Defendant  moves  to  vacate  an  injunction.    Granted. 

Nathaniel  Niles  and  H.  A.  Peckham,  for  plaintiff. 
John  A.  Delehanty,  for  defendant 

HEBRICK,  J.  This  is  a  motion  to  vacate  an  injunction  heretofore 
obtained  by  the  plaintiff,  restraining  the  defendant  from  cutting  or 
interfering  with  the  ice  in  the  Hudson  river  in  front  of  the  plaintiff's 
premises  and  ice  house,  between  the  center  of  the  channel  of  said 
river  and  the  shore  thereof,  whereon  the  plaintiff's  house  is  located, 
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and  said  premises  sitnated,  and  around  which  ice  fhe  plaintiff  has 
placed  aafe^ards,  pursuant  to  chapter  388  of  the  Laws  of  1879. 
The  granting  of  injunctions  preventing  the  cutting  or  interfering- 
with  ice  in  tiie  Hudson  river,  under  the  statute  above  referred  to,, 
has  been  common.  I  have  not  been  referred  to,  nor  have  I,  in  the 
brief  time  that  I  have  been  able  to  ^ve  to  this  case,  been  able  to 
find,  any  reported  decision  in  any  manner  bearing  npon  the  statute 
in  question,  and  I  do  not  know  whether  the  question  brought  before 
me  has  been  heretofore  raised  under  said  statute.  The  Hudson 
river,  at  the  point  in  question,  is  a  navigable  stream,  and,  under  the 
law  of  this  state,  riparian  owners  have  no  ownership  in  the  bed 
of  such  streams.  And  I  think  it  may  be  regarded  as  the  law  of 
this  state  that  the  riparian  owners  upon  navigable  streams  have  no 
title  to  the  ice  which  forms  on  s^ch  streams,  as  an  incident  to  their 
ownership  of  the  bank,  but  that  the  ice  belongs  to  the  first  appro- 
priator.  The  l^islature  of  the  state,  by  chapter  388  of  the  LawB 
of  1879,  has  conferred  upon  the  owners  or  occupants  of  ice  houses 
and  premises  upon  the  banlzs  of  the  Hudson  river  proprietary  rights 
in  the  ice  to  the  center  of  the  channel  thereof,  upon  such  owner* 
or  occupants  complying  with  certain  conditions  therein  set  forth; 
and  the  plaintiff  seeks  to  bring  himself  within  such  statute.  It  is 
a  statutory  right  that  he  is  seeking  to  enforce  The  statute,  after 
providing  as  to  who  may  exercise  this  right  of  proprietorship,  pro* 

vides  as  follows: 

• 

"Any  person  trespassing  upon  or  taking  the  same  for  commercial  purt>oscs 
sball  be  liable  to  the  owner  or  occupant  for  the  value  of  the  ice  so  taken  or 
tar  any  injury  done  to  the  same." 

It  thus  provides  a  remedy  which  he  shall  have  for  a  violation  of  his 
rights.  The  remedy  it  provides  is  one  at  law,  "for  the  value  of  the 
ice  so  taken,  or  for  any  injury  done  to  the  same."  Such  a  liability 
is  one  to  be  enforced  by  an  action  for  damages,  not  by  an  action  in 
equity.  It  is  a  rule  of  construction  of  statutes  that  when  rights  are 
conferred  by  statute,  and  remedies  provided  therein  for  their  protec- 
tion, such  remedies  are  exclusive.  Jessup  v.  Carnegie,  80  N. 
Y.  441;  In  re  New  York,  L.  E.  &  W.  It  Co.,  110  N.  Y.  374,  18  N. 
E.  120;  City  of  Rochester  v.  Campbell,  123  N.  Y.  405,  25  N.  E.  93T. 
I  do  not  undertake  to  say  at  this  time  that  when  the  statutory  rem- 
edy will  afford  no  redress,  or  when  the  defendant  is  pecuniarily  ir- 
responsible, an  injunction  may  not  be  granted.  It  is  not  necessary 
to  decide  that  question,  for  there  is  no  claim  here  that  the  defend- 
ant is  not  pecuniarily  responsible,  and  no  allegation  of  irreparable 
damages. 

It  was  claimed  upon  the  argument  that,  in  addition  to  the  rights 
under  the  statute,  the  plaintiff  was  also  entitled  to  be  protected  in 
his  possession  of  the  ice,  under  his  rights  at  common  law,  as  the  first 
appropriator  of  the  ice.  Without  stopping  to  consider  the  ques- 
tion as  to  whether  he  has  any  such  rights  to  be  protected,  but  as- 
suming that  he  has,  the  question  arises  whether  he  is,  under  such 
circumstances,  entitled  to  protection  by  injunction ;  the  general  rule 
being  that  an  injunction  will  not  be  granted  when  the  plaintiff  has 
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an  adequate  remedy  at  law.  That  thje  owner  of  ice  can  recover 
damages  agfidnet  one  wrongfully  appropriating  it  haa  been  estab- 
lished in  this  department,  in  the  case  of  Van  Beuaselaer  v.  Mould, 
77  Hon,  553,  28  N.  Y.  Supp.  901,  as  well  as  in  other  reported  cases 
in  this  and  other  states.  See  People's  Ice  Go.  t.  The  Excelsior,  44 
Mich.  229,  6  N.  W.  636.  The  diflflculty  of  establishing  by  proof  the 
amount  of  the  plaintiff's  damages  in  any  case  where  his  property  or 
rights  have  been  interfered  with,  I  believe,  has  never  been  taken 
into  consideration  by  the  courts  in  determining  whether  an  injunc- 
tion should  or  should  not  be  granted.  The  violation  of  some  right 
of  a  party  which  is  not  susceptible  of  being  measured  by  damages, 
which  has  no  intrinsic  value,  but  is  sentimental  in  its  nature,  as  the 
desecration  of  a  family  graveyard,  or  the  appropriation  of  family 
heirlooms,  and  rights  of  that  nature,  not  commercial,  and  not  measur- 
able by  money,  may  appropriately  be  restrained  by  injunction.  But 
the  right  in  question  here  is  purely  of  a  commercial  nature,  and  the 
injury  to  the  owner  thereof  can  be  compensated  by  money.  Without 
discussing  the  other  question  raised  in  the  case,  I  think,  for  the  rea- 
sons above  stated,  the  injunction  should  be  vacated.  Let  an  order 
be  entered  accordingly,  with  $10  costs. 


(11  Hlsa  Rep.  199.) 

DENISE  V.  VILLAGE  OP  FAIRPORT  et  aL 

(Supreme  Court,  Special  Term,  Monroe  (bounty.    January,  1895.) 

1.  HmriciPAL  Corporations— Sbwebs— Assessing  Abutting  Property. 

A  dty  charter,  providing  that  whenever  any  "new"  sewer  should  be  con- 
■trocted  the  entire  expense  thereof  should  be  assessed  on  premises  deemed 
by  the  tmatees  to  be  benefited  thereby,  does  not  limit  the  power  of  the 
city  to  the  constmctlon  of  one  new  sewer  in  any  street  at  the  expense  of 
the  premises  benefited,  but  a  new  sewer  may  be  constructed  when  one 
previously  constructed  has  become  Inadequate. 

2.  Bame— Replacino  Insufficient  Sewer. 

Where  a  sewer  consisting  of  an  iron  pipe  9  inches  In  diameter,  laid  to  a 
depth  of  8  feet,  proves  Insufflclent,  and  is  replaced  by  a  sewer  consisting 
of  an  lr(Hi  pipe  15  inches  in  diameter,  laid  to  a  depth  of  10  feet,  and  on  a 
different  line,  the  second  sewer  Is  a  "new"  one,  within  a  provision  of  the  city 
charter  that  the  entire  cost  of  "new"  sewers  shall  be  assessed  on  the  prop- 
erty benefited. 

8.  Same— Review  of  Assessment— Action  to  En.)oin  Comection. 

The  question  whether  the  assessors  erred  in  making  an  assessment  will 
not  be  considered  in  an  action  to  enjoin  lbs  collection. 

^  Bake — Ratio  of  Benefits. 

The  fact  that  the  assessors  adopted  a  uniform  sum  per  front  foot  on  the 
street  In  which  the  sewer  was  laid,  and  a  different  uniform  rate  on  the 
other  streets,  does  not  raise  a  presumption  that  they  failed  to  make  the  as- 
sessment according  to  the  ratio  of  benefits  resulting  to  the  premises  from 
the  ImproremenL 

S.  Bamb— Vrrifioation. 

The  Falrport  vUlage  charter  does  not  require  a  local  assessment  to  be 
verified  by  the  oath  of  the  assessors. 

Action  by  Tunis  H.  Denise  against  the  village  of  Fairport  and 
James  White  to  perpetually  enjoin  the  collection  of  an  assessment 
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made  on  plaintifl'a  premises  sitnated  in  the  village  of  Fairport  on 
account  of  the  expense  of  a  sewer  constructed  in  that  village.  Com- 
plaint dismissed. 

Hubbell  &  McGuire,  for  plaintiff. 

F.  S.  Bandall  and  W.  F.  Cogswell,  for  defendants. 

BRADLEY,  J.  The  charter  of  the  village  of  Fairport  provides 
that: 

"Whenever  any  new  sewer  shall  be  constructed,  excepting  a  sewer  In  South 
Main  street  and  excepting  a  sewer  which  shall  be  ccnstnicted  for  the  purpose 
iimong  other  things  of  draining  the  waters  of  Robinson  swamp  (so  called), 
the  entire  expense  thereof  shall  -  be  assessed  upon  and  paid  by  the  premises 
deemed  by  said  trustees  to  be  benefited  thereby  excepting  the  necessary  ex- 
pense of  constructing  man-holes  and  of  crossing  public  streets  or  parts  thereof, 
which  shall  be  paid  by  the  Tillage."  Laws  1881,  a  638,  i  45,  as  amended  by 
Laws  1887,  c.  236,  §  1. 

In  the  year  1878  a  sewer  was  constructed  in  West  avenue  in  the 
village,  from  Woodland  avenue  east  to  a  point  about  300  feet  west 
of  Main  street,  where  it  was  connected  with  Another  sewer  extend- 
ing east  into  Main  street;  thence  into  the  canal.  In  1884  there  was 
an  extension  of  the  West  avenue  sewer  westerly  from  Woodland 
avenue.  This  was  the  situation  in  1892,  when  proceedings  were 
taken  for  the  construction  of  the  sewer  in  question  from  Woodlasd 
avenue  in  West  avenue  east  to  Main  street,  and  thence  in  the  latter 
street  to  the  canal.  The  contract  was  let,  the  sewer  was  constmct- 
ed,  and  to  pay  the  expense  of  it  the  assessors  were,  upon  the  assump- 
tion that  it  was  a  new  sewer,  directed  to  assess  the  expense  of  it, 
except  that  of  constructing  manholes  and  crossings  of  public  streets, 
upon  the  premises  benefited  by  it,  and  the  premises  deemed  by 
the  trustees  so  benefited  were  one  tier  of  lots  on  each  side  of  West 
avenue  from  Main  street  to  the  east  line  of  premises  owned  by  Mrs. 
Harriet  Eldridge,  one  tier  of  lots  on  each  side  of  Perrin  street  from 
West  avenue  to  Church  street,  one  tier  of  lots  on  each  side  of  West 
street  from  West  avenue  to  Church  street,  and  one  tier  of  lots  on 
each  side  of  Woodland  avenue  from  West  avenue  to  Church  street 
The  tiers  of  lots  so  mentioned  were  those  abutting  on  such  avenues 
and  streets.  The  assessment  was  made  by  the  assessors  accord- 
ingly, and  a  list,  with  warrant  annexed,  was  delivered  by  the  trus- 
tees to  the  collector  to  collect  the  assessments.  The  amount  assessed 
against  the  plaintiff's  premises  was  $33.41.  The  assessment  is  for 
several  reasons  alleged  to  be  illegal  and  void.  The  leading  one  on 
the  merits  is  that  this  is  not  a  new  sewer,  and  therefore  the  assess- 
ment of  the  expense  of  it  upon  the  premises  deemed  benefited  by  it 
was  without  authority.  The  sewer  put  in  West  avenue  in  1878  was 
an  iron  pipe  nine  inches  in  diameter,  and  was  laid  to  the  depth  of 
about  eight  feet  below  the  surface.  It  failed  to  supply  the  means 
of  drainage  required.  The  sewer  in  question  is  an  iron  pipe  fifteen 
inches  in  diameter,  the  bottom  of  which  as  laid  is  about  two  feet 
lower  than  that  of  the  old  one.  It  was  not  laid  on  the  line  of  the 
old  sewer,  although  in  some  places  the  lines  of  their  location  may 
have  come  together.     It  is  with  much  force  urged  on  the  part  of  the 
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plaintiff  that  it  was  the  legislative  intent  to  relieve  the  abntting 
premises  on  any  street  in  the  village  from  local  assessments  for  the 
expense  of  more  than  one  sewer  in  such  street,  and  that  any  sewer 
afterwards  put  in  the  street  is  not  a  new  one  within  the  meaning  of 
the  charter,  but  should  be  treated  as  a  repair  or  enlargement  of  it. 
The  only  limitation  or  qualification  of  the  power  to  make  local  assess- 
ments for  such  improvement,  to  which  my  attention  has  been  called, 
is  in  the  provision  before  mentioned  of  the  charter  of  the  village. 
The  authority  to  make  such  assessment  for  that  purpose  is  thus 
confined  to  a  new  sewer.  And  the  power  to  construct  new  sewers 
not  being,  by  the  terms  of  the  statute,  limited  to  one,  may  be  deemed 
a  continuing  power,  and  may  be  exercised  whenever  a  new  sewer, 
in  the  judgment  of  the  municipal  authorities,  is  deemed  necessary. 
2  Dill.  Mun.  Corp.  686, 780;  In  re  Opening  of  Furman  Street,  17  Wend. 
649,  667;  McCormack  v.  Patchin,  53  Mo.  33;  Qtv  of  Kokomo  v. 
Mahan,  100  Ind.  242;  McKevitt  v.  City  of  Hoboken,  45  N.  J.  Law,  482. 
The  trustees,  deeming  the  first  sewer  unfit  for  the  purpose  designed, 
concluded  to  construct  another  one  in  West  avenue,  and  caused  it 
to  be  done.  It  is  a  new  one  in  the  sense  that  it  was  created  by  the 
use  of  new  and  larger  pipe,  laid  deeper,  and  not  in  the  same  place  in 
the  street  It  makes  the  sewer  larger  there,  and  In  that  sense  it 
may  be  said  to  enlarge  the  sewer  in  that  street  But  yet  it  is  not 
an  enlargement  of  the  old  sewer  otherwise  than  by  the  substitution 
of  a  new  one.  The  sewer  consisted  only  of  the  iron  pipe  laid  in  the 
ground.  The  nine-inch  pipe  of  the  old  sewer  conld  not  be,  and  was 
not,  enlar^d.  The  larger  sewer  consists  of  another  pipe,  put  into 
a  new  and  deeper  trench,  and  covered  with  earth,  without  any  rela- 
tion to  the  old  one  other  than  its  purpose.  In  common  parlance  it 
woald  be  called  a  new  sewer.  And  if,  within  the  meaning  of  such 
provision  of  the  charter,  a  new  one  can  succeed  another  in  the  same 
street,  this  must  be  so  treated.  There  may  be  reasons  for  charging 
the  adjacent  premi&es  by  local  assessment  for  only  the  first  improve- 
ment of  that  character,  and  it  is  possible  that  such  limitation  was 
contemplated.  But,  if  that  had  been  the  purpose,  it  conld  easily 
have  been  so  expressed  as  to  permit  no  controversy  about  the  con- 
struction of  the  statute  in  that  respect  The  cited  case  of  People 
v.  Brooklyn,  21  Barb.  484,  had  relation  to  a  local  assessment  under 
the  charter  of  the  city  of  Brooklyn,  which  contained  a  provision  that 
the  common  council,  under  the  restriction  mentioned,  should  have 
power  to  cause  improvements  to  be  made  in  streets  and  public 
squares,  and  that  the  expense  of  all  such  improvements,  except  for 
repairs,  should  be  assessed  on  the  property  benefited  thereby.  Laws 
1850,  c  144,  tit  4,  §  1.  It  was  there  held  that  the  setting  of  new 
curbstones  and  gutters  in  a  street  instead  of  the  old  ones  came  with- 
in the  meaning  of  i-epuhs,  and  that  for  such  reason,  as  well  as  others, 
the  local  assessment  was  illegal.  There  the  necessity  for  the  sub- 
stituted curb  and  gutter  had  arisen  from  dilapidation  of  those  pre- 
viously constructed,  and  the  work  there  in  question  was  supplied  by 
«ray  of  reparation.  In  the  present  case  the  question  is  not  entirely 
free  from  doubt  But,  as  the  old  sewer  had  not  served  the  pnrpose 
designed,  and  the  recent  one  was  in  j^pe  and  structure  entirely  new, 
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and  snbstantially  different  from  Woodland  avenae  to  its  outlet  in 
the  canal,  it  seems  to  me  tliat  it  must  be  treated  as  a  new  sewer  to 
that  extent,  and  not  rendered  otherwise  by  the  fact  that  it  connected 
at  that  avenue  with  the  extension  of  the  nine-inch  pipe  previously 
constmcted. 

The  statute  proTidea  tliat,  whenever  any  local  assessment  shall 
be  necessary,  the  assessors,  when  notified  by  the  trustees,  shall 
examine  the  premises  deemed  by  tlie  trustees  to  have  been  benefited 
by  the  improvement,  and  assess  the  same  upon  such  premises  accord- 
ing, in  the  judgment  of  the  assessors,  to  the  ratio  of  benefits  received. 
Laws  1887,  c.  235,  §  L  It  is  urged  that  it  was  not  done  in  the  judg- 
ment of  the  assessors  according  to  such  ratio,  because,  without  the 
distinction  which  should  have  been  observed  by  them,  they  assessed 
the  premises  abutting  on  West  avenue  at  20  cents  and  a  fraction  of 
a  cent  per  front  lineal  foot  and  those  upon  the  other  streets  included 
in  the  local  assessment  at  five  cents  i)er  front  foot,  except  lots  at  the 
comers  of  those  streets  and  West  avenae,  which  were  assessed  on 
such  other  streets  at  the  nominal  sum  of  one  dollar  eadi.  It  does 
not  appear  that  the  lots  on  the  respective  streets  differed  in  depth, 
and,  it  it  had,  tiiat  may  not  necessarily  have  required  the  assessors 
to  distinguish  between  them  in  the  amount  per  front  foot  unless 
some  of  them  were  deemed  benefited  to  greater  distance  from  the 
street  than  others  by  the  sewer.  And  the  fact  that  a  very  few  of  the 
lots  were  vacant  did  not  necessarily  require  the  conclusion  that  the 
assessors  failed  to  make  the  assessment  according  to  their  judg- 
ment, nor  will  it  be  assumed  that  they  did  not,  unless  it*is  made  so 
to  appear.  This  is  not  a  proceeding  to  review  the  assessment,  and 
therefore  the  question  whether  they  erred  in  judgment  in  making  it 
is  not  here  for  consideration.  Hoffeld  y.  City  of  Buffalo,  130  N.  Y. 
387,  29  N.  E.  747.  The  fact  that  they  adopted  a  uniform  sum  per 
front  foot  on  West  avenue,  and  a  different  and  uniform  one  on  the 
other  streets,  does  not  raise  the  presumption  that  the  assessors 
failed  to  make  the  assessment  according,  in  their  judgment,  to  the 
ratio  of  benefits  resulting  to  the  premises  respectively  from  the  im- 
provement In  El  wood  V.  City  of  Rochester,  43  Hun,  102;  Id.,  122 
N.  y.  225),  25  N.  E.  238,— the  trouble  was  tliat  the  commissioners, 
in  making  the  assessment,  disregarded  the  determination  and  di- 
rection of  the  common  council,  and  proceeded  on  a  basis  in  violation 
of  such  direction.  In  People  v.  Court  of  Jefferson  Co.,  55  N.  Y.  604, 
it  appeared  by  the  evidence  that  the  apportionment  of  the  assess- 
ment was  made  by  the  commissioners  on  an  erroneous  principle; 
and  it  may  be  observed  that,  as  that  was  a  proceeding  taken  to  re- 
view the  assessment,  it  was  open  to  consideration  on  the  merits. 
Laws  1868,  c.  180,  §  2.  It  is  not  so  in  the  present  case.  Since  the 
assessors  had  authority  to  make  a  special  assessment  npon  the 
premises  included  in  it,  the  inquiry  as  to  the  apportionment  of  it  is 
restricted  to  the  question  whether  it  was  done  according,  in  their 
judgment,  to  the  ratio  of  benefits  received;  and  it  may  be  presumed 
that  they  did  so,  until  the  contrary  is  shown.  It  does  not  fairly 
appear  by  the  evidence  that  they  failed  to  exercise  their  judgment 
with  a  view  to  such  result  of  thfi  assessment. 
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The  suggestion  that  sums  unaathorized  were  included  in  the 
assessment  does  not  seem  to  require  the  expression  of  consideration. 
The  contention  tliat  it  was  void  for  such  reason  is  not  sustained  by 
the  view  taken  of  the  evidence. 

It  is  insisted  that  the  assessment  was  invalid  for  the  reason  that 
the  roll  was  not  completed  before  the  review  day,  or  until  afterwards. 
Notice  of  time  and  place  for  such  review  was  given,  and  on  the 
grievance  day  slight  changes  were  made  in  the  number  of  feet  front 
of  a  few  parcels  of  the  premises.  Borne  few  of  the  entries  in  that 
respect  had  not  before  tiiat  day  been  entered  upon  the  assessment 
roll,  as  distinguished  from  the  assessors'  field  book.  The  names  of 
the  owners  had  been  inserted  in  the  assessment  roll,  and  in  most 
cases  the  number  of  feet  front  of  their  premises.  The  field  book 
was  present  on  that  day,  and  use  was  made  of  it  in  connection  with 
the  assessment  roll,  and  by  its  aid,  and  with  such  slight  changes, 
extension  of  the  figures  was  made  upon  the  assessment  roll.  The 
purpose  of  the  notice  is  to  enable  pers^pus  to  appear  before  the 
assessors,  and  have  such  corrections  made  as  they  are  entitled  to. 
In  the  sense  requisite  to  the  accomplishment  of  such  purpose,  I  think, 
the  assessment  roll  was  completed,  and  the  extension  upon  it  for  its 
perfection  as  it  was  made  was  permissible  without  prejudice  to  its 
legality. 

It  is  further  ui^ed  by  the  learned  counsel  for  the  plaintiff  that 
the  assessment  is  void  because  it  was  not  properly  verified  by  the 
oath  of  the  assessors.  If  this  proposition  is  sustained,  the  defect 
is  fatal  to  the  assessment  as  represented  by  the  roll.  Brevoort  v. 
City  of  Brooklyn,  89  N.  Y.  128;  Shattuck  v.  Bascom,  105  N,  Y.  39, 
12  N.  E.  283.  My  attention  has  been  called  to  no  statute,  nor  have  I 
found  any,  prescribing  an  oath  or  aflidavit  for  the  verification  of  a 
local  assessment  by  the  assessors  of  the  village  of  Fairport  The 
roll  in  question  included  also  a  general  assessment  of  the  assessable 
real  property  in  the  village  and  the  personal  property  of  its  inhabit- 
ants to  pay  the  expenses,  amounting  to  about  |500,  of  the  sewer,  not 
the  subject  of  local  assessment  If  that  portion  of  the  roll  were  the 
subject  of  consideration,  a  more  serious  question  would  arise  than 
seems  to  be  applicable  to  the  special  assessm<'rit 

The  afBdavit  annexed  to  the  roll  is  as  follows: 

"We,  the  underalgned,  assessors  of  the  village  of  Fairport,  N.  Y.,  depose  and 
affirm  that  we  have  set  down  In  the  foregoing  assessment  rtdl  all  the  personal 
and  real  estate,  with  the  estimated  value  thereof,  situated  In  the  said  village, 
according  to  our  best  information  and  Judgment" 

It  was  subscribed  and  sworn  to  by  two  of  the  assessors.  This  is 
not  a  very  complete  verification  of  the  roll  for  any  purpose.  It  is 
insisted  that  the  same  oath  was  requisite  to  the  assessment  roll  in 
question  as  the  town  assessors  are  required  by  statute  to  add  to  their 
roll&  Laws  1885,  c  201.  That  might  be  so  as  to  the  general 
assessments  in  the  roll  of  the  village  assessors,  but  no  complaint  is 
made  of  the  general  assessment,  or  of  the  amount  of  tax  extended 
upon  it  This  action,  as  appears  by  the  complaint,  is  founded  solely 
npon  the  charge  that  the  local  or  special  assessment  is  illegal.  The 
town  assessor's  oath  is  wholly  inapplicable  to  the  local  assessment, 
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upon  whicb  alone  the  question  here  is  presented.  Although  both 
are  in  the  same  roll,  it  was  not  necessary  that  they  should  be  thus 
nnited.  And  unless  some  statute  which  has  not  come  to  my  at- 
tention exists,  there  is  no  oath  to  a  local  assessment  in  that  Tillage 
required  of  the  assessors  who  make  it  They  nevertheless,  in  m^- 
ing  local  assessments,  proceed  under  their  official  oaths  to  faithfully 
perform  their  duties.  It  is  not  seen  that  the  adding  to  the  affidavit 
the  name  of  the  third  assessor,  who  was  absent  when  it  was  made, 
has  any  significance  upon  the  question  of  the  validity  of  the  assess- 
ment The  subscription  of  the  roll  by  two  of  them  in  the  absence 
of  the  other  was  sufficient.  The  reasons,  if  any  there  were,  for  sign- 
ing his  name  by  another  assessor,  do  not  require  any  consideration 
in  the  present  case.  These  views  lead  to  the  conclusion  that  the 
plaintiff  is  not  entitled  to  relief.  The  complaint  is  therefore  dis- 
missed. 


(10  Misc.  Rep.  467.) 

PEASE  V.  GILLETTE  et  al. 

(Supreme  Court,  Special  Term,  New  York  Ciounty.    December,  1894.) 

PowEns— Execution. 

Testator  devised  real  estate  to  his  widow,  In  trust  for  the  benefit  of  her- 
self and  children;  the  Interest  of  the  children  not  to  vest,  however,  until 
the  death  of  the  widow,  or  until  she  had  exercised  the  power  of  sale  given 
her  by  the  will.  A  parcel  of  the  land  was  condemned  for  a  public  use, 
and  tiie  widow  and  children  executed  a  deed  thereof  to  the  board  by 
which  It  was  condemned,  naming  as  the  consideration  the  amount  of  the 
award;  and  they  procured  an  order  to  be  entered  directing  payment  of 
.the  award  to  the  widow,  as  trustee  under  the  will,  and  that  she  hold  it  on 
the  same  trusts  as  those  named  In  the  will.  Held,  that  there  was  not  an 
exercise  of  the  power  of  sale  as  toi  such  realty. 

Action  by  Charles  G.  Pease,  as  executor,  against  Gladys  31. 
Gillette,  as  temporary  administratrix,  and  others,  for  an  accounting. 

Richard  L.  Sweezy,  for  plaintiff. 
Amasa  A.  Redfleld,  for  defendants. 
Luke  A-  Lockwood,  for  guardian  ad  litem. 

BARRETT,  J.  The  important  question  here  is  whether  there  was 
a  sale  of  the  real  estate  under  the  provisions  of  John  Egan's  will, 
for  the  purpose  of  distribution.  As  was  said  in  Pease  v.  Eagan,  131 
N.  Y.  267,  30  N.  E.  102,  where  this  will  was  before  the  court  of  ap- 
peals: 

"The  title  of  the  real  estate  remained  In  the  trustee  imtll  it  should  be  sold, 
and  If  a  child  died  without  issue  before  the  death  of  the  mother,  and  before 
any  sale,  the  share  which  would  otherwise  have  gone  to  such  child  or  its  issue 
upon  the  mother's  death,  and  the  subsequent  sale  and  distribution  of  tbe  pro- 
ceeds of  tbe  real  estate,  went  to  tbe  surviving  brother  or  sister." 

John  Egan  died  leaving  a  widow  and  two  children.  These  chil- 
dren were  Mrs.  Pease,  who  died  in  1883,  the  present  plaintiff's 
testatrix,  and  William  G.  Egan,  who  died  in  1S90.  The  widow 
survived  both  children.     She  died  in  1892.     Upon  tlie  facta  as  thej 
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appeared  in  Pease  t.  Eagan,  supra,  Peckham,  J.,  said  that  Mrs. 
Pease  died — 

"In  the  lifetime  of  the  mother,  without  issue,  and  before  any  sale  or  distri- 
bution of  the  proceeds  of  the  real  estate.  The  share  of  the  Bister  (Mrs.  Pease) 
in  such  realty  or  its  proceeds,  upon  her  death  without  issue,  passed  to  her 
brother  (William  G.  Egan)  by  virtue  of  the  will  of  the  testator." 

That  case,  howerei,  is  not  conclusive  liere  npon  these  facts,  as  the 
observations  upon  tlxat  head  were  merely  incidental  to  the  qaestion 
of  subrogation,  which  was  there  actually  decided.  It  is  authority, 
however,  for  the  construction  given  to  the  will.  That  construction 
is  that  the  devise  of  the  real  estate  to  the  children  was,  during  the 
life  of  the  widow,  not  absolute,  but  contingent;  that  is,  contingent 
upon  a  sale  which  the  trustee  was  authorized  to  make  after  the 
children  arrived  at  the  age  of  21  years,  provided  the  widow  consent- 
ed, and  she  and  the  children  should  make  some  satisfactory  arrange- 
ment securing  to  her  the  punctual  payment  of  an  annuity  during  her 
life.  Until  snch  a  sale  the  interest  of  the  children  was  spoken  of  as 
contingent  "The  estate,"  said  Peckham,  J.,  *Qiad  absolutely  vested 
in  neither."  As  Mrs.  Pease  died  without  issue,  it  follows  that,  unless 
there  was  such  a  sale  as  the  will  contemplated  prior  to  her  death, 
her  share  went  to  William  G.  Egan,  and  is  now  vested  in  the  latter's 
infant  child. 

The  question  under  consideration  relates  to  two  parcels  of  real 
estate,  one  in  William  street,  and  the  other  in  ISlst  street.  The 
former  was  condemned  for  the  purposes  of  the  Brooklyn  bridge. 
The  order  of  condemnation  was  made  on  the  11th,  and  was  filed  ou 
the  14th,  of  June,  1880.  Upon  the  twelfth  of  the  same  month,  the 
•widow  and  the  two  children,  who  were  then  of  age,  executed  a  deed 
of  the  condemned  property  to  the  bridge  trustees.  The  considera- 
tion expressed  in  this  deed  was  the  same  as  that  awarded  by  the 
court  in  the  order  referred  to,  namely,  $24,500.  This  deed  was  evi- 
dently the  practical  completion  of  the  condemnation  proceedings. 
It  was  not  the  result  of  an  independent  sale  of  the  premises.  It 
simply  confirmed  the  title  already  acquired,  subject  only  to  the 
payment  of  the  f 24,500.  No  arrangement  for  an  annuity  was  made 
-with  the  widow,  nor  was  there  anything  in  the  transaction  to  justify 
the  inference  that  she  waived  her  right  thereto.  On  the  contrary, 
the  facts  point  clearly  to  the  concludon  that  it  was  the  intention 
of  all  parties  to  treat  the  proceeds  as  an  enforced  substitution  for 
the  r^  estate.  Mrs.  Pease  (then  Miss  Egan)  was  a  party  to  the 
condemnation  proceedings.  She  was  personally  served  with  the  peti- 
tion and  notice  of  presentation.  She  duly  appeared  by  attorney, 
and  was  examined  as  a  witness  before  the  commissioners.  She  tes- 
tified thiat  she  had  acted  as  her  mother's  agent  with  regard  to  the 
premises  in  question,  and  had  collected  all  the  rents.  She  ascribed 
the  falling  off  of  the  rents  to  the  bridge.  More  than  any  one  else, 
therefore,  she  seems  to  have  been  acquainted  with  the  proceedings 
and  their  effect  In  the  final  order  of  condemnation,  edie  secur^, 
through  her  attorney,  the  following  provision : 

"And  on  motion  of  F.  F.  Vandeveer,  attorney  for  said  Clara  H.  Egan.  indi- 
vidually and  as  trustee,  as  aforesaid,  and  Clara  B.  Kgaa  and  William  G. 
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Egan.  It  l8  ordered  tbat  said  award  of  twenty-foor  thousand  fire  hundred 
dollars,  less  the  amount  of  said  water  rate  of  eighteen  dollars,  be  paid  to 
said  Clara  M.  Egan,  as  trustee  under  the  last  will  and  testament  of  John 
Egan,  deceased,  to  be  administered  and  held  upon  the  same  tmsts,  and  the 
Income  to  be  applied  to  the  same  uses  and  purposes,  as.  In  and  by  the  said  last 
will  and  testament  of  John  Egan,  deceased,  the  real  estate  hereinbefore  de- 
scribed, and  the  Income  thereof,  were  directed  to  be  held  and  applied." 

It  is  contended  that  the  coart  had  no  power  to  miike  this  provision. 
But  whether  it  had  or  not  is  qaite  immaterial.  The  crucial  consider- 
ation is  that  all  parties  applied  to  the  court  for  the  provision,  and 
thus  plainly  indicated  their  intention,  understanding,  and  agreement. 
In  July  of  the  following  year, — a  part  of  the  trust  funds,  consisting, 
undoubtedly,  of  the  proceeds  of  the  bridge  transaction,  having  been 
invested  by  the  trustee  (who  was  the  widow)  in  other  real  estate, — 
Mrs.  Pease  (she  having  married  in  the  meantime)  wrote  to  her  at- 
torney the  following  letter: 

"July  16,  1881. 

"Mr.  Vandeveer:  Will  you  please  see  that  mama  executes  the  proper  papers 
showing  that  the  houses  numbers  234  and  2?'3  East  85th  street  are  heid  in 
trust  by  her  for  Will  and  myself,  as  they  were  bought  with  the  money  of  the 
estate. 

"Respectfully,  Mrs.  Clara  E.  Pease." 

In  accordance  with  this  request,  Mrs.  Egan,  in  the  following  Sep 
tember,  executed  a  declaration  of  trust  to  the  effect  that  she  held 
the  property  only — 

"As  the  executrix  and  tmstee  under  the  last  will  and  testament  of  John 
Egan,  *  •  •  for  the  use  and  benefit  of  the  legatees  and  devisees  of  the 
estate  of  the  said  John  Egan,  deceased,  named  in  said  will,  and  that  she  had 
no  beneficial  interest  in  the  premises,  except  such  interest  as  was  bequeathed 
and  devised  to  her,  as  widow,  under  and  by  virtue  of  the  provisions  of  said 
will." 

There  is  a  dispute  as  to  whether  Mrs.  Pease  was  aware  of  the 
precise  terms  of  this  declaration  of  trust,  but  I  think  it  reasonably 
clear,  upon  the  evidence,  that  the  instrument  was  shown  to  both 
Mrs.  Pease  and  her  husband,  that  it  was  discussed  by  them,  that  its 
contents  were  satisfactory  to  them,  and  that  Mrs.  Pease  herself  was 
present  at  its  execution.  It  further  appears  from  the  trustee's 
account  that  the  income  of  this  real  estate  was  divided,  up  to  the 
time  of  Mrs.  Pease's  death,  as  directed  by  the  will.  Thus  Mrs.  Pease 
received  her  share  of  such  income,  quite  the  same  as  she  would 
have  received  her  share  of  the  income  derivable  from  the  William 
street  property,  had  that  property  not  been  condemned,  and  the  pro- 
ceeds reinvested.  It  is  impossible  to  hold,  under  these  circum- 
stances, that  the  bridge  transaction  involved  a  sale  of  the  William 
street  property  under  the  discretionary  power  given  to  the  tmstee, 
subject  to  the  widow's  consent,  and  to  an  arrangement  between  the 
parties  for  an  annuity.  In  my  judgment,  there  was  in  law  no  con- 
version of  this  real  estate  into  personalty  for  distribution  under  the 
provisions  of  the  will,  but,  on  the  contrary,  there  was  a  distinct  un- 
derstanding and  arrangement  between  all  parties  that  the  actual 
conversion  should  not  have  that  effect.  The  same  views  apply  to 
the  property  on  13l8t  street  This  transaction  was  but  a  sale  in 
form.    It  was  in  reality  a  mere  exchange  of  properties.    The  con- 
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tract  therefor  expresses  this  in  terms.  To  effectuate  this  exchange 
it  was,  of  course,  necessary  that  there  should  be  formal  deeds  from 
each  party  to  the  other  of  the  respective  properties.  But  the  sub- 
stantial transaction  was  the  substitution  of  one  piece  of  real  estate 
for  another.  The  trustee  received  nothing  for  the  property  which 
she  conveyed,  save  that  conveyed  to  her.  In  fact,  she  gave  her 
grantee  |16,000  of  the  trust  moneys, — undoubtedly,  a  part  of  the 
f34,500  received  upon  the  bridge  transaction, — ^in  addition  to  the 
property  which  she  conveyed.  Mie  children  united  in  the  deed  of 
the  13l8t  street  property;  and  later  the  declaration  of  trust,  to  which 
reference  has  been  made,  was  requested,  evidently  for  the  purpose 
of  avoiding  any  possible  question  as  to  the  intention  of  the  parties, 
or  as  to  the  effect  of  the  transaction.  When  Mrs.  Pease  requested 
Mr.  Vandeveer  to  have  her  mother  execute  proper  papers  showing 
that  the  houses  were  held  in  tnist  for  Will  and  herself,  she  did  not 
mean  an  implied  trust,  resulting  merely  from  the  investment  of 
the  funds  of  decedent's  estate  in  land.  She  clearly  referred  to  the 
trust  provisions  of  the  will.  This  is  evidenced  by  all  the  sur- 
ronnding  circumstances,  as  well  as  by  her  approval  of  the  terms  of 
the  declaration  of  trust  which  was  subsequently  executed  by  her 
mother.  Thns  the  substituted  property  was  treated  by  all  parties 
as  real  estate.  In  legal  intendment,  it  became  a  part  of  that  em- 
braced within  the  devise.  It  was,  in  substance  and  effect,  the  ISlst 
street  property  enhanced  in  value  by  the  trust  money  which  was  put 
into  the  exchange, — trust  money  which  was  itself  real  estate,  within 
the  clear  understanding  of  the  parties. 

It  does  not  follow,  however,  from  these  conclusions  that  the  com- 
plaint should  be  dismissed.  I  agree  with  the  plaintiff  that  he  is  en- 
titled to  an  accounting  with  regard  to  the  personal  estate,  and  to 
the  rents  of  the  real  estate  accruing  prior  to  Mrs.  Pease's  death.  The 
right  to  maintain  an  action  for  such  an  accounting  was  sustained 
upon  the  trial,  and  I  adhere  to  the  conclusions  then  arrived  at.  I 
also  concur  in  the  plaintiff's  views  with  regard  to  the  statute  of  lim- 
itations, and  to  the  effect  of  the  death  of  Mrs.  Egan  upon  the  too- 
ceeding  for  a  voluntary  accounting  in  the  surrogate's  court  The 
latter  proceeding  terminated  with  her  death.  The  statute  of  limita- 
tions did  not  ran  so  long  as  the  property  remained  in  the  possession 
of  the  trustee,  unaccounted  for.  In  re  Camp,  126  N.  Y.  389,  27  N. 
E.  799.  I  refer  to  such  an  accounting  as  that  to  which  the  plaintiff 
is  now  limited.  It  is  unnecessary  to  consider  the  same  question  with 
regard  to  the  main  points  of  dispute,  they  having  been  decided  ad- 
versely to  the  plaintiff  upon  the  merits.  There  should  therefore  be 
an  interlocutory  judgment  stating  the  rights  of  the  parties  in  ac- 
cordance with  the  views  above  expressed,  and  directing  a  reference 
to  take  the  account  as  herein  limited,  which  should  include  the  sub- 
stituted trustee.    Ordered  accordingly. 


Digitized  by 


Google 


106  KBW  TOBK  80FPLEUENT,  Toi.  32.  [Sup.  Ct. 

PEOPLE  ex  rel.  KNATT  ▼.  DAVY,  Sheriff. 

(Supreme  Court,  Special  Term,  Monroe  County.   January,  1803.) 

Obueltt  to  Animals — Poibonimo— Jubisdictton  of  Special  Sbssiokb. 

Code  Cr.  Proc.  i  66,  gives  ttae  court  of  special  sessions  exclusive  Juris- 
diction of  certain  misdemeanors,  Including  cruelly  to  animals,  unless  (sec- 
tion 67)  it  is  certified  by  the  county  judge,  or  by  a  Justice  of  the  supreme 
court,  that  the  charge  should  be  tried  by  Indictment  Pen.  Code,  {  6G0 
(contained  In  title  10,  the  caption  of  which  is  "Cruelty  to  Animals")  de- 
clares it  a  misdemeanor  to  administer  poison  to  an  animal.  Beld,  that  ad- 
ministering poison  is  cruelty  to  animals,  and  cannot  be  prosecuted  by  In- 
dictment, unless  a  certificate  Is  obtained,  as  provided  by  Code  Cr.  Proc. 
167. 

Application  by  Justus  Knatt  for  writ  of  habeas  corpus  to  Burton 
H.  Davy,  as  sheriff  of  Monroe  county,  to  inquire  into  the  cause  of  liis 
detention. 

H.  J.  &  W.  H.  Sullivan,  for  relator. 

George  A.  Benton,  Dist.  Atty.,  for  respondent 

BBADLEY,  J.  The  relator  has  been  arrested  and  imprisoned  by 
the  defendant,  by  virtue  of  bench  warrants  issued  upon  two  indict- 
ments found  in  the  court  of  oyer  and  terminer  of  Monroe  county. 
One  of  them  charges  the  relator  with  maliciously  exposing,  placing, 
and  scattering  poison  in  the  place  where  the  cattle  of  Mary  J.  Bur- 
nett were  kept,  with  the  intent  that  the  animals  should  take  the 
poison,  and  thereby  be  killed.  And  the  other  charges  that,  from  the 
effects  of  poisonous  drug  malicioTisly  administered  by  the  relator 
to  it,  an  animal  of  Mary  J.  Burnett  died.  No  value  of  the  property 
was  alleged.  The  relator  seeks  to  be  discharged  from  custody  upon 
the  ground  that  the  presentments  made  by  the  grand  jury  in  the  court 
of  oyer  and  terminer  were  not  within  the  jurisdiction  of  that  court 
And  this  contention  is  founded  upon  the  statute  which  provides  that 
courts  of  special  sessions  have,  in  the  first  instance,  exclusive  juris- 
diction to  hear  and  determine  charges  for  misdemeanor  within  their 
respective  counties,  of  certain  specified  misdemeanors,  among  wliich 
is  "cruelty  to  animals"  (Code  Cr.  Proc.  §  56),  and  that  in  such  cases 
prosecution  by  indictment  is  only  permitted  when  certificate  has 
been  made  as  provided  in  Id.  §  57. 

The  main  question  here  is  whether  or  not  the  offenses  charged 
come  within  the  meaning  or  definition  of  the  term  "cruelty  to  ani- 
mals," as  used  in  the  statute  referred  to.  If  it  does,  there  was  no 
jurisdiction  in  the  court  of  oyer  and  terminer,  in  the  first  instance, 
to  charge  the  relator,  by  indictment,  for  the  purpose  of  his  prosecu- 
tion for  the  alleged  crime.  The  statute  declaring  the  offense  charged 
provides  that: 

"A  person  who  unjustifiably  administers  any  poisonous  or  noxious  drug  or 
■substance  to  an  animal,  or  unjustifiably  exposes  any  such  drug  or  substance 
with  the  intent  that  the  same  shall  be  taken  by  an  animal,  whether  such 
Animal  be  the  property  of  himself  or  another,  is  guilty  of  a  misdemeanor." 
Pen.  Code,  8  660. 

Formerly,  the  offense  was,  by  statute,  a  felony  (2  Rev.  St  689,  § 
.16);  and  before  then  it  (having  been  made  a  criminal  offense  by  an 
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early  statute  in  England)  was,  so  far  as  related  to  the  property  of 
a  person  other  than  that  of  the  offender,  treated  here  as  a  crime  at 
common  law  (People  v.  Smith,  5  Cow.  258;  Com,  v.  Leach,  1  Mam. 
59;  Loomis  v.  Edgerton,  19  Wend.  419;  Kilpa trick  v.  People,  5 
Denio,  280).  An  offense  of  the  character  of  that  charged  against  the 
relator  is  serious  in  character,  and,  as  was  said  by  the  court  in  one 
of  the  cases  above  cited,  "such  an  act  discloses  a  degree  of  moral 
turpitude  dangerous  to  society."  By  the  BeTised  Statutes  the  offense 
of  cruelty  to  animals  was  a  misdemeanor,  and  was  distinct  from  that 
of  the  character  of  the  one  in  question.  2  Bev.  St  695,  §  26.  If, 
however,  the  provision  of  the  Penal  Code  has  put  it  within  the  mean- 
ing of  that  term  as  used  in  section  56  of  the  Code  of  Criminal  Pro-- 
cedure,  there  is  no  legal  objection  to  so  treating  it,  upon  the  question 
of  jurisdiction.  The  caption  of  title  16  of  the  Penal  Code,  which  em- 
braces section  660,  is  "Cruelty  to  Animals."  And  later  in  the  same 
title  is  the  defining  provision  that  "the  word  torture  or  cruelty  in- 
cludes any  act,  omission  or  neglect  whereby  unjustifiable  physical 
pain,  suffering  or  death  is  caused  or  permitted."  Section  669.  The 
charges  in  the  indictments  seem  to  be  more  aggravated  in  character 
than  any  contained  in  the  provision  of  title  16,  other  than  that  of  sec- 
tion 660,  by  which  the  offense  so  charged  is  provided  for;  and  I 
should,  if  permitted  by  anything  appearing  in  the  statute,  be  in- 
clined to  distinguish  it  from  other  provisions  coming  witiiin  the 
meaning  of  the  term  "cmelty  to  animals."  But,  like  those  in  the 
other  sections  of  the  same  title,  it  is  made  a  misdemeanor,  and  I  am 
unable  to  see  how  it  can  be  taken  out  of  the  class  of  cases  to  which 
that  leim  is  by  the  statute  applied.  It  is  suggested  that  it  could  not 
have  been  intended  to  give  the  special  sessions  exclusive  jurisdiction 
in  the  first  instance  of  the  offense  mentioned  in  section  660,  because, 
as  no  punishment  is  there  prescribed,  it  comes  within  the  provision 
of  section  15,  which  provided  that  in  such  case  the  punishment  is 
imprisonment  for  not  more  than  one  year,  or  fine  not  more  than 
^00,  or  both,  and  that  a  court  of  special  sessions  cannot  inflict  a 
punishment  greater  than  imprisonment  for  six  months  and  a  fine 
of  f50.  Code  Cr.  Proc  §  717.  While  this  is  all  so,  the  same  may 
-with  equal  force  be  said  of  every  crime  within  the  provisions  of  the 
other  sections  of  title  16  of  the  Penal  Code.  And  if  that  reason  pre- 
vails the  special  sessions  would  not,  in  the  first  instance,  have  ex- 
clnsive  jurisdiction  .of  any  charge  for  cruelty  to  animals,  as  there 
are  none  to  which  my  attention  has  been  called,  other  than  those  em- 
braced within  the  provisions  of  that  title. 

It  is  diiDcult  to  account  for  the  apparent  want  of  harmony  of  the 
two  Codes,  and  it  is  unnecessary  to  attempt  to  do  so.  The  same 
reason,  founded  upon  the  extent  of  punishment,  is  applicable  to  the 
crime  of  assault  in  the  third  degree  (Pen.  Code,  §  222),  and  to  that 
of  petit  larceny,  as  first  offense  (Id.  §§  15,  535),  as  it  is  to  the  present 
case.  Tliey  are  within  the  provisions  of  section  56  of  the  Code  of 
Criminal  Procedure,  and  the  maximum  punishment  prescribed  ex- 
ceeds that  wilMn  the  power  of  the  q>ecial  sessions  to  impose,  yet 
the  proposition  that  such  court  has  not  been  vested  with  exclusive 
cognizance  of  sach  cases  In  the  first  instance  cannot,  on  that  ground, 
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be  supported.  It  has  been  distinctly  given  by  the  statute,  and  there 
seems  to  be  no  opportunity,  by  construction,  to  hold  otherwise.  Peo- 
ple V.  Butcher,  83  N.  Y.  240.  The  certificate  provided  for  is  the 
only  means  by  which,  in  the  cases  within  the  provisions  of  section 
56  of  the  Code  of  Criminal  Procedure,  prosecution  can  be  had  by 
indictment.  The  distinction  in  grade  formerly  existing  between 
an  offense  like  that  in  question  and  what  was  then  linown  as  "cru- 
elty to  animals"  had  disappeared,  and  by  the  Penal  Code  the  grade 
of  the  former  has  been  reduced  to  that  of  misdemeanor,  and  both 
have  been  placed  in  the  same  class  of  designated  offenses.  Whether 
this  has  been  wisely  done  may  be  questioned.  But  with  the  policy 
of  the  statute,  within  legislative  power,  the  conrt  has  no  concern. 
If  these  views  are  correct,  the  conclusion  follows  that  the  indictments 
have  not  the  support  of  jurisdiction  of  the  court  in  which  they  were 
found,  and  the  custody  of  the  relator  by  virtue  of  the  indictments  is 
unauthorized.  People  v.  Warden  of  County  JaU,  100  N.  Y.  20,  2  N. 
E.  870.  The  prayer  of  the  relator's  petition  is  granted,  and  he  is 
entitled  to  his  discharge  from  the  imprisonment  founded  upon  the 
indictments. 


(11  Misc.  Rep.  98.) 

PEOPLE  v.  RATHBONB. 

(Supreme  Court,  Special  Term,  Albany  County.   January  22,  18^) 

NoTAKT  Public— Removal  from  Office — Traveung  on  Free  Pass. 

A  notary  public  Is  a  public  officer,  within  Const  art.  13,  i  6,  providing 
tbat  any  pnbllc  officer  who  shall  travel  on  a  free  pass  shall  forfeit  his  office. 

Action  by  the  people  of  the  state  of  New  York  against  William 
P.  Rathbone  to  forfeit  the  ofQce  of  notary  public  held  by  defendant 
Defendant  demurs  to  the  complaint.    Overruled. 

Theodore  E.  Hancock,  Atty.  Gen.,  for  the  People. 
Lewis  E.  Can",  for  defendant 

HEBRICK,  J.  This  is  an  action  commenced  by  the  attorney  gen- 
eral of  the  state  to  forfeit  the  office  of  the  defendant  as  notary  pub- 
lic. The  plaintiff  alleges  that  in  January,  1894,  the  defendant  was 
appointed  a  notary  public  in  and  for  the  county  of  Albany,  by  the 
governor  of  the  state,  and  was  confirmed  by  the  senate;  that  tiiere- 
after  he  took  his  oath  of  office  as  notary  public,  and  filed  the  same 
in  the  office  of  the  county  clerk  of  Albany  county,  and  since  then 
has  been  acting  as  notary  public  in  and  for  the  county  of  Albany; 
that,  at  the  time  of  his  appointment  as  notary  public,  he  waa  pos- 
sessed of  a  free  pass,  which  entitled  him  to  free  transportation  over 
the  lines  of  the  D.  &  H.  C.  B.  R.  Co.,  and  that  on  the  2d  day  of 
January,  1895,  thq  defendant,  while  traveling  over  the  tracka  of 
the  D.  &.  H.  C.  R.  B.  Co.,  a  railway  corporation  organized  unda 
the  laws  of  the  state  of  New  York,  from  the  city  of  Albany  to  the 
city  of  Troy,  in  this  state,  made  use  of  such  free  pass,  and  received 
free  transportation  from  such  railroad  company,  which  the  com- 
plaint asserts  to  have  been  in  violation  of  section  5  of  article  13  of 
the  constitution  of  the  state  of  New  York,  and  asks  the  judgment 
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of  the  court  that  it  adjadge  and  decree  that  the  defendant  has  for- 
feited his  offlce  of  notary  pnblic,  and  tliat  he  be  evicted  therefrom. 
The  defendant  demurred  to  the  plaintiff's  complaint,  upon  the  ground 
that  it  "does  not  state  facts  suflBcient  to  constitute  a  cause  of  action." 
The  section  of  the  constitution  which  it  is  alleged  has  been  Tiolated 
reads  as  follows: 

"No  public  officer,  or  person  elected  or  appointed  to  a  public  offlce  under 
the  laws  of  this  state,  shall  directly,  or  Indirectly,  ask,  demand,  accept,  re- 
ceive or  consent  to  receive  for  his  own  use  and  benefit,  or  for  the  use  and 
benefit  of  another,  any  free  pass,  free  transportation,  franking  privilege  or 
discrimination  in  passenger,  telegraph  or  telephone  rates,  from  any  corpora- 
tion, or  to  make  nse  of  the  same  for  himself  or  in  conjunction  with  another. 
A  person  who  violates  any  provision  of  this  section  shall  be  guilty  of  a  misde- 
meanor, and  shall  forfeit  Ills  offlce  at  tlie  anlt  of  the  attorney-general"  C<Mist 
art  13,  {  5. 

The  first  question  that  arises  is  whether  a  notary  public  is  a 
public  officer.  "Every  man  is  a  public  officer  who  hath  any  duty 
concerning  the  public."  7  Bac.  Abr.  "Office  and  Officers";  Tomlyn's 
Law  Diet;  Hall  v.  Wisconsin,  103  U.  S.  5.  "An  office  is  simply  an 
appointment  or  authority  on  behalf  of  the  government  to  perform 
certain  duties  at  and  for  a  certain  compensation."  Smith"  v.  Mavor, 
«tc.,  oi  New  York,  37  N.  T.  518;  People  v.  Nostrand,  46  N.  Y.  375, 381. 
And  the  person  who  holds  such  office,  appointment,  or  authority  may 
properly  be  said  to  be  a  public  officer.  It  seems  to  me  that  a  notary 
public  comes  within  these  definitions  of  what  constitutes  a  public 
office  and  a  public  officer.  He  is  appointed  by  the  executive  au- 
thority of  the  state,  and  confirmed  by  the  senate.  He  is  appointed 
to  perform  certain  public  duties;  some  ansing  under  the  laws  of  the 
States,  some  under  the  laws  of  nations,  some  under  commercial  usage, 
and  some  are  to  be  performed  in  pursuance  of  the  laws  of  other  gov- 
ernments and  states.  Bee  Laws  1892,  c.  683,  §§  81,  85.  Some  of 
his  duties  may  be  performed  in  any  part  of  the  state;  others  are 
limited  to  the  county  for  which  he  shall  have  been  appointed.  He 
may  protest  commercial  paper,  take  affidavits  and  acknowledgments, 
and,  in  some  instances,  take  testimony  in  actions  pending  in  other 
states.  These  are  essentially  public  duties,  and  the  argument  that 
was  made  before  me  that  the  duties  performed  by  him  are  at  the 
instance  and  for  the  benefit  of  private  persons  does  not  conflict  with 
the  idea  that  a  person  who  is  appointed  for  the  purpose  of  perform- 
ing such  offices  for  the  benefit  of  private  citizens  is  a  public  officer. 
Most  of  the  duties  imposed  upon  public  officers,  most  of  the  acts 
that  they  do,  are  at  the  instance  and  for  the  benefit  of  private  per- 
sons. The  duties  and  powers  conferred  upon  notaries  public  are  of 
a  character  that  It  would  not  be  safe  to  permit  every  citizen  to 
discharge  for  their  mutual  benefit  without  any  sense  of  official  respon- 
sibQity.  To  expedite  both  public  and  private  business,  and  for  the 
purpose  of  authenticating  business  transactions  for  the  public  ben- 
efit, as  well  as  for  the  benefit  of  individual  citizens,  this  particular 
office  has  been  created,  and  the  powers  of  the  persons  holding  it  de- 
fined. It  seems  to  me,  therefore,  that  a  notary  public  is  a  public 
officer.  It  is  contended  on  behalf  of  the  defendant  that  he  is  not 
a  "public  officer"  within  the  meaning  of  the  constitution ;  and  it  is 
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argued  that,  in  order  to  discover  the  true  intent  and  meaning  of  the 
section,  we  must  examine  into  the  reason  for  its  adoption  and  tiie 
evils  it  was  Intended  to  cure;  and  it  is  asserted  that  the  mischief  in- 
tended to  be  guarded  against  "was  the  possibility  of  persons  dis- 
charging public  duties  being  affected  in  such  discharge  by  consider- 
ation for  railroad  companies  or  other  companies  of  that  class,  giv- 
ing them  free  passage  or  privileges.  To  constitute  such  mischief,  it 
is  absolutely  necessary  that  the  one  prohibited  from  receiving  such 
privileges  should  be  an  oflflcer  discharging  a  duty  to  the  public,  and 
it  would  seem  to  be  equally  necessary  that  it  should  appear  that 
the  duty  waa  of  such  a  character  that  there  would  be  reason  to  ap- 
prehend that  the  acceptance  and  use  of  it  would  tend  to  such  a  dis- 
charge of  the  duty  as  would  be  against  the  interests  of  the  people 
and  favorable  to  the  company."  And  it  is  contended  that  the  duties 
of  a  notary  public  can  in  no  way  be  influenced  by  the  granting  or 
withholding  of  a  pass,  and,  therefore,  that  the  holder  of  such  office 
does  not  come  within  the  intent  of  the  constitutional  provision.  If 
there  was  any  ambiguity  in  the  language  used  in  the  constitution, 
if  the  phraseology  was  indefinite  or  uncertain,  there  might  be  some 
reason  for  our  attempting  to  inquire  into  the  reasons  for  adopting 
this  provision,  and  the  abuses  it  was  intended  to  correct.  But  there 
is  no  such  uncertainty.  The  language  used  is:  "No  public  officer 
or  person  elected  or  appointed  to  a  public  office  under  the  laws  of 
this  state."  That  is  equivalent  to  any  and  all  public  officers.  It 
makes  no  distinction,  but  includes  every  and  all  officers  within  the 
boundaries  of  the  state.  When  we  are  asked  to  look  beyond  or  be- 
hind the  language  used,  for  the  purjjose  of  ascertaining  the  mischief 
against  which  the  prohibition,  was  directed,  and  thus  restrict  its 
operations,  we  are  asked  to  go  into  an  exceedingly  dangerous  field 
of  inquiry.  The  danger  of  seeking  a  meaning  and  interpretation  by 
such  means  is  very  forcibly  presented  by  Chief  Justice  Bronson  in 
People  v.  Purdy,  2  Hill,  31.  Each  class  or  kind  of  public  officers  in 
the  state  could  be  taken  in  turn,  and  as  to  each  it  might  be  held 
that  it  did  not  refer  to  them,  because  the  mischief  intended  to  be 
prevented  could  not  be  worked  by  them  in  their  particular  official 
positions;  and,  as  to  others,  the  court  might  well  say  that  it  would 
not  presume  that  such  officials  could  be  guilty  of  the  mischief  aimed 
to  be  prevented,  and,  therefore,  that  such  officials  did  not  come  within 
the  meaning  of  the  constitution.  One  class  after  another  might  be 
thxis  eliminated  until  the  clause  in  question  would  be  a  dead  letter. 
The  language  used  is  apt,  broad,  and  comprehensive,  and  "we  are 
not  at  liberty  to  presume  that  the  framers  of  the  constitution,  or 
the  people  who  adopted  it,  did  not  understand  the  force  of  language." 
People  y.  Purdy,  2  Hill,  31.  The  language  is  so  clear  and  precise 
here  that  there  is  no  need  of  interpretation.  "It  is  not  allowed  to 
interpret  what  has  no  need  of  interpretation.  When  an  instrument 
is  worded  in  clear  and  precise  terms, — ^when  its  meaning  is  evi- 
dent, and  leads  to  no  absurd  conclusions, — there  can  be  no  reason 
for  refusing  to  admit  the  meaning  which  the  words  naturally  import. 
To  go  elsewhere  in  search  of  conjectures  in  order  to  restrict  or  ex- 
tend it  is  but  to  elude  it."    Vattel,  bk.  2,  c.  17,  §  263;   NeweU  v. 
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People,  7  N.  T.  9.  Courts  -will  not  eeek  to  elude  op  evade  the  con- 
stitution, but  vatiier  to  enforce  and  uphold  its  true  intent  and  mean- 
ing; and,  where  the  language  is  clear  and  unambiguous,  that  intent 
and  meaning  is  to  be  gathered  from  the  language  used;  and,  where 
plain,  ordinary  words  are  used,  they  will  give  them  the  meaning  that 
is  ordinarily  attached  to  them  at  the  time  they  were  used,  and  not 
attempt  to  inject  into  them  a  new  force  and  meaning,  or  by  judicial 
constmction  deprive  them  of  their  full  power  and  significance.  In 
this  case,  plain,  ordinary,  comprehensive  words  have  been  used, 
words  with  a  well-understood  meaning;  and  the  only  function  for 
the  court,  therefore,  is  to  declare  the  law  as  it  is  written.  As  the 
constitution  has  recognized  no  difference  between  public  ofAcers,  the 
court  can  recognize  nona  For  these  reasons,  the  demurrer  must 
be  overruled,  with  costs,  with  leave,  however,  to  the  defendant  to 
plead  over  as  he  may  be  advised  upon  payment  of  such  costs. 


01  Misc.  Rep.  180.)  „ 

BARTER  v.   WESTCOTT. 

(City  Court  of  Brooklyn,  General  Term.   January  28,  1805.) 

t  iKJtrafCnON— RBKBBBltCE  TO  ASCERTAIN  DaMAOBS — WHKN   Al.'THORIZBD. 

An  order  vacating  an  injunction  is  a  determination  tluit  plaintiff  was  not 
entitled  thereto,  and  authorizes  a  reference  to  ascertain  the  damages  bub- 
tained  by  defendant. 
8.  Sake— RioHT  to  QtmsTioN  Order  Vacatiso  iNroucTiON. 

An  order  yacating  an  injunction  cannot  be  questioned  on  a  reference  to 
ascertain  damages  sustained  by  defendant,  but  plaintifTs  remedy  is  by 
mle. 

-Appeal  from  special  term. 

Action  by  Elizabeth  Harter  against  Robert  E.  Westcott  for  an 
injunction.  From  an  order  of  reference  to  ascertain  the  damages, 
if  any,  sustained  by  defendant  by  reason  of  the  Injunction,  and  from 
an  order  confirming  the  report  of  the  referee,  plaintiff  appeals.  Modi- 
fied. 

Ai^ed  before  CLEMENT,  C.  J.,  and  OSBOKNE,  J. 

John  R  Kuhn,  for  appellant. 
Backus  &  Manne,  for  respondent 

CLEMENT,  C.  J.  An  order  of  reference  was  made  herein  to  deter- 
mine what  damages,  if  any,  the  defendant  sustained  by  reason  of 
an  injunction  order  dated  April  19, 1898 ;  and  thereafter  a  report  was 
made  by  the  referee,  which  was  confirmed  at  special  term.  This  ap- 
peal was  taken  from  the  order  of  reference,  and  from  the  order  con- 
firming the  report  of  the  referee. 

The  facts  of  the  case,  as  shown  by  the  record,  are  somewhat  pecul- 
iar. The  plaintiff  and  defendant  were  the  owners  of  frame  houses 
on  Dean  street,  in  this  city,  which  adjoined  each  other,  and  which 
were  erected  by  the  same  party.  The  defendant,  the  Westcott  Ex- 
press Company,  demolished  its  house  for  the  purpose  of  erecting 
a  new  building.  There  was  nothing  to  indicate  to  the  defendant 
that  there  was  a  partition  wall  between  the  houses,  and  tbe  same 
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was  only  discovered  in  taking  down  its  bnilding.  Tliis  wall,  one 
sftoiy  in  height,  consisted  of  four-inch  joists,  with  lathing  and  plaster- 
ing npon  each  side,  and  stood  with  its  foundation  upon  the  premises 
of  defendant,  and  was  used  in  common  from  185S,  the  time  of  con- 
struction. Both  Iiousea  were  originally  one  story,  and  had  peaked 
roofs;  and  the  grantor  of  plaintiff,  at  some  prior  date,  removed  the 
roof  of  his  house,  and  carried  it  up,  square,  one  story.  In  other 
words,  the  grantor  of  plaintiff  erected  a  waU  (frame)  above  the  party 
partition,  which  new  wall  stood  entirely  on  his  own  land.  The  same 
change,  at  some  time  after  1858,  had  been  made  in  the  house  ci  de- 
fendant. The  house  of  plaintiff  encroached  upon  the  land  of  defend- 
ant about  lOi^  inches.  The  two  houses  had  been  for  many  years 
painted  different  colors,  and  the  owner  of  the  house  of  defendant, 
had  painted  the  1(H  inches  of  plaintiff's  house  on  the  supposition  that 
it  was  a  part  of  his  own,  so  liat  the  apparent  line  between  the  two 
houses,  as  viewed  from  the  street,  was  the  true  one.  There  was  a 
chimney  in  the  old  party  wall,  used  in  common.  While  the  employ^ 
of  defendant  were  engaged  in  taking  down  its  house,  the  plaintiff 
obtained  an  injunction  order  restraining  the  defendant  from  remov- 
ing any  portion  of  Uie  party  walL  Subsequently,  the  plaintiff  ob- 
tained an  order  to  show  cause  why  the  defendant  riionld  not  be  pmx- 
iahed  for  contempt,  for  an  alleged  violation  of  the  injunction  order, 
with  a  further  injunction  restraining  the  defendant  from  trespass- 
ing upon,  or  erecting  any  wall  upon  or  over,  the  party  wall.  Upon 
the  return  of  the  order  to  show  cause,  at  special  term.  Judge  "Van 
Wyck  directed  that  the  whole  proceeding  should  stand  over  to  abide 
the  decision  of  the  trial,  on  condition  that  plaintiff  give  an  additional 
bond  of  fljOOO.  The  case  was  tried  before  Judge  Clement,  who  de- 
cided that  the  plaintiff  had  an  easement  in  the  party  wall,  as  long 
as  it  stood;  that  the  defendant  might  build  in  front  and  rear  of  the 
party  wall,  and  over  it;  that  the  new  part  of  the  wall  should  not 
be  a  party  wall,  and  could  not  be  used  by  plaintiff;  that  the  defend- 
ant should  be  enjoined  from  interfering  vnth  the  party  wall,  with 
six  cents  damages,  and  without  costs;  that  the  defendant  should 
carry  up  the  old  chimney  above  the  new  wall  so  that  it  could  be 
used  by  plaintiff.  After  the  judgment  was  entered.  Judge  Van 
Wyck  decided  the  motion,  and  entered  the  order  of  May  6th,  vacating 
the  injunction.  It  is  stipulated  in  the  present  record  that  the 
learned  judge,  in  reserving  hia  decision,  intended  to  follow  the  deci- 
sion of  tiie  trial  judge,  and  that  the  order  of  May  6th,  vacating  the 
injunction,  was  intended  to  be  in  accordance  with  the  judgment. 
On  October  3, 1893,  an  order  of  reference  was  made,  to  ascertain  the 
damages  of  defendant  by  reason  of  the  second  injunction  order.  The 
referee  subsequently  reported  that  the  damages  were  f435,  which 
report  was  confirmed,  and  the  damages  and  expenses  of  reference 
were  fixed  at  the  total  sum  of  $545.  The  plaintiff  appealed  from  the 
order  of  reference,  and  from  the  order  confirming  the  report 

It  ifl  claimed  by  the  counsel  for  plaintiff  that  the  order  of  reference 
should  not  have  been  granted,  for  the  reason  that  the  trial  judge  did 
not  decide  that  the  plaintiff  was  not  entitled  to  the  injunction.    We 
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are  of  opinion  that  the  order  of  May  6th,  vacating  the  injunctioiv, 
was  a  determination  that  the  plaintiff  was  not  so  entitled,  and  that, 
as  that  order  was  not  appealed  from,  it  is  not  before  os  for  review, 
and  that  the  plaintiff  is  bound  thereby.  If  there  was  error  in  such 
order,  and  it  did  not  conform  to  the  judgment,  the  remedy  of  the 
plaintiff  was  by  appeal.  The  stipulation  that  the  judge,  in  vacating 
the  injunction,  intended  to  follow  the  judgment,  does  not  change 
the  legal  effect  of  his  order  so  as  to  make  it  in  accordance  with  the 
judgment,  if  it  is  not  We  do  not  intend  to  intimate  that  he  did 
not  follow  the  judgment,  as  that  question  ia  not  before  us,  and  as  we 
are  simply  discussing  the  effect  of  the  stipulation  upon  the  construc- 
tion of  the  order.  The  practice  Beenaa  to  be  settled  by  the  court  of 
appeals  that  an  order  of  reference  cannot  be  granted,  to  ascertain 
the  damages  by  reason  of  an  injunction  order,  uutU  it  has  been  de- 
termined by  a  judgment  or  order  that  the  party  was  not  entitled 
thereto.  It  is  further  settled  that  if,  on  the  trial,  the  relief  by  in- 
junction is  not  granted,  but  other  equitable  relief  is  substituted,  and 
the  trial  judge  omits  to  pass  upon  the  question  whether  or  not  the 
party  is  entitled  to  the  injunction  order,  the  party  enjoined  has 
two  remedies:  He  can  ask,  before  the  entry  of  judgment,  to  have 
the  question  passed  upon  by  the  trial  judge,  or,  after  judgment,  he 
can  move  upon  the  decision  for  an  order  vacating  the  injunction. 
Benedict  v.  Benedict,  76  N.  Y.  600.  In  this  case  the  counsel  for  de- 
fendants moved  on  the  findings,  after  judgment,  and  obtained  an 
order  which  was  a  determination  that  the  plaintiff  was  not  entitled 
to  an  Injunction.  The  order  of  reference  was  therefore  properly 
granted.  The  provision  in  the  order  that  the  referee  ascertain  the 
damages,  if  any,  is  the  usual  form,  and  the  judge  thereby  did  not 
refer  the  question  of  law  whether  the  order  vacating  the  injunction 
was  consistent  with  the  judgment 

All  the  points  of  the  learned  counsel  for  the  plaintiff  are  substan- 
tially covered  by  the  decision  that  the  order  of  reference  was  properly 
made,  and  by  the  opinion  of  the  referee  on  the  motion  to  dismiss. 
We  held  that  the  plaintiff  can  take  this  appeal,  though  the  proceed- 
ing is  against  the  sureties,  for  the  reason  that  he  is  a  party  to  the 
action,  and,  even  though  he  did  not  sign  the  undertaking,  would  be 
liable  to  the  sureties  for  the  amonnt  of  their  loss. 

The  order  confirming  the  report  of  the  referee  is  not  in  conformity 
with  section  623  of  the  Code.  It  directs  the  sureties  to  pay  the 
amonnt,  and  also  orders  judgment  to  be  entered  against  them.  The 
court,  on  the  confirmation  of  the  report,  could  only  fix  the  amount 
of  damages,  which  is  conclusive,  unless  reversed  on  appeal.  The 
remedy  of  the  party,  after  the  confirmation  of  the  report,  is  by  action 
on  the  undertaking,  and  not  by  a  summary  judgment  Code,  625. 
The  order  of  confirmation  should  be  modified  by  striking  out  the  last 
clause,  and  inserting  in  place  thereof,  "It  is  further  ordered  that  the 
amonnt  of  the  damages  for  which  Pauline  Winchell  and  Margaret 
Brinkmeier,  sureties,  are  liable,  is  the  sum  of  five  hundred  and  forty- 
six  dollars";  and  said  order,  as  modified,  is  affirmed,  without  costs  of 
appeal. 

v.32N.Y.s.no.l — 8 
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(11  Misc.  Rep.  177.) 

McCONNELL  v.  ATLANTIC  AVE.  R.  CO. 

(City  Court  of  Brooklyn,  General  Term.   January  28,  1896.) 

COMTKIBUTOHY   NBOLIGSNCB — QUBBTION   FOR  JdHT. 

While  plaintiff's  wagon  was  going  al(»g  on  defendant's  street-car  track, 
a  car  approached  from  behind,  and  signaled  the  driver  to  turn  out.  The 
driver,  being  unable  to  turn  to  the  right  because  of  obstructions,  turned  to 
the  left,  on  the  other  car  track.  At  that  time  he  saw  a  car  approaching  on 
the  left-hand  track  about  200  feet  away.  While  in  the  act  of  crossing  sucb 
track  he  again  looked,  and  saw  the  car  about  30  feet  away,  and  before  lie 
could  dear  the  track  he  was  struck.  BdS,  that  whether  the  driver  was 
guilty  of  contributory  negligence  was  a  question  for  the  Jury. 

Appeal  from  trial  term. 

Action  by  Richard  J.  McConnell  against  the  Atlantic  Avenue 
Bailroad  Company  for  injuries  to  plaintiff's  horse  and  wagon.  From 
a  judgment  entered  on  the  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.     Affirmed. 

Argned  before  OSBORNE  and  VAN  WYCK,  JJ. 

Bergen  &  Dykman,  for  appellant 
Herbert  S.  Worthley,  for  respondent. 

OSBORNE,  J.  Plaintiff  brought  this  action  to  recover  damages 
for  injuries  to  his  horse  and  wagon,  alleged  to  have  been  caused  by 
one  of  defendant's  cars  negligently  colliding  therewith.  He  ob- 
tained a  verdict,  and  from  the  judgment  entered  thereon,  and  an 
order  denying  a  motion  for  a  new  trial,  the  defendant  appeals.  It 
is  urged  on  behalf  of  the  appellant  that  the  motion  to  dismiss,  at  the 
end  of  plaintiff's  case,  should  have  been  granted,  on  the  ground  of  a 
failure  to  prove  his  freedom  from  contributory  negligence;  and  it  is 
further  contended  that  the  refusal  of  the  learned  trial  judge  to 
grant  defendant's  motion  to  direct  a  verdict  for  the  defendant,  at  the 
close  of  the  case,  was  erroneous.  We  are  of  the  opinion  that  the 
plaintiff  made  out  a  case  that  it  was  proper  to  submit  to  the  jury 
on  the  question  of  plaintiff's  freedom  from  contributory  negligence. 
It  appeared  that  on  the  evening  of  November  13,  1893,  plaintiff's 
driver  was  driving  his  horse  and  wagon  down  Atlantic  street,  be- 
tween Henry  and  Hicks,  and  was  proceeding  on  the  down  or  right 
hand  railroad  track  of  defendant.  While  so  driving,  a  horse  car 
came  up  behind  him  on  the  same  track,  and  the  driver  of  the  car,  by 
ringing  the  bell,  signaled  to  plaintiff's  driver  to  get  off  the  track,  so 
that  the  car  could  proceed  on  its  way.  Plaintiff's  driver,  in  obedi- 
ence to  said  signal,  started  to  turn  to  the  right;  but,  finding  that 
that  portion  of  Atlantic  street  was  obstructed  by  numerous  trucks 
and  wagons  passing  down  on  that  side  of  the  street,  he  then  proceed- 
ed to  turn  out  to  the  left  Just  before  he  started  to  turn  to  the 
right,  he  saw  defendant's  car  coming  up  Atlantic  street,  on  the  up 
track,  some  200  feet  away.  "VSTiile  in  the  act  of  crossing  the  up  track, 
and  when  he  next  looked,  he  saw  defendant's  car  some  30  feet  away 
from  him;  but,  before  he  could  get  entirely  across  the  track,  the 
horse  and  wagon  were  struck  by  defendant's  car,  and  the  injuries 
were  sustained  of  which  plaintiff  complains. 
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We  are  not  prepared  to  fiaj,  as  matter  of  law,  that  the  driver  of 
plaintifT  was  guilty  of  contributory  negligence.  He  was  bound  to 
get  off  the  track  to  make  room  for  the  car  approaching  behind  him  to 
pass.  Adolph  v.  Railroad  Co.,  7G  N.  Y.  580.  He  could  not  turn 
to  the  right,  as  before  stated,  and  the  only  course  left  him  to  pursue 
was  to  turn  to  the  left.  He  had  looked  just  before,  and  seen  de- 
fendant's car  approaching,  and  at  a  distance  of  some  200  feet  from 
him,  and,  we  think,  was  justified  in  assuming  that  he  would  be  able 
to  cross  before  the  up  car  could  reach  him.  It  was  the  duty  of  the 
motorman  of  the  up  car  to  be  on  the  lookout,  and  to  have  his  car 
under  control,  to  avoid  injury  to  vehicles.  It  seems  to  us  that  it 
was  a  question  for  the  jury-  to  determine  whether,  under  all  the  cir^ 
comstances,  plaintiff's  driver  was  free  from  negligence,  and  whether 
the  injuries  sustained  were  due  to  the  negligence  of  the  motorman. 
It  appeared  from  the  evidence  of  the  motorman  that  he  could  stop 
his  car  within  a  distance  of  five  or  six  feet  Assuming  the  state- 
ment of  the  plaintiff's  driver  to  be  correct, — ^that  he  started  to  cross 
the  track  30  feet  in  front  of  the  car, — it  ia  plain  that,  if  the  motor- 
man  had  been  vigilant,  he  would  have  seen  plaintiff's  driver,  and  been 
able  to  stop  his  car  in  ample  time  to  avoid  a  collision.  The  ques- 
tions as  to  the  contributory  negligence  of  the  plaintiff's  driver  and 
the  negligence  of  the  defendant  were  submitted  to  the  jury  by  the 
learned  trial  judge,  ta  a  charge  to  which  no  exception  was  taken. 
The  jury  have  found  a  verdict  in  favor  of  the  plaintiff,  and  we  think 
there  is  ample  evidence  in  the  case  to  support  the  same.  No  other 
exceptions  taken  by  the  learned  counsel  for  the  defendant  seem  to 
us  to  be  tenable,  or  to  call  for  any  discussion.  We  are  of  the  opin- 
ion that  the  judgment  and  order  denying  motion  for  a  new  trial 
should  be  affirmed,  with  costs. 


(10  Misc.  Rep.  480.) 

In  re  ATWOOD'S  ESTATE. 

(Surrogate's  Court,  Chautauqua  County.    December  26,  1894.) 

L    QtlARDIAS  AND   WaBD— IsSUK   OF   LETTERS  OP'   OUARDIANSHIP. 

Where  an  order  has  been  duly  entered  appointing  a  guardian,  the  Issu- 
ance of  letters  of  guardianship  is  not  a  Judicial  act 

2L  Wn.i.8— Construction— Support  of  Infant  Leoateb. 

Testator  gave  his  estate  equally  to  his  widow  and  two  infant  children, 
tnit  provided  that  it  should  not  be  diyided  until  the  youngest  child  should 
become  of  age,  that  the  wife  and  children  should  receive  their  support  from 
the  estate  tmtil  the  final  settlement  and  diTision,  and  that  the  executors, 
for  the  purpose  of  proyiding  the  children  -with  a  liberal  education,  might 
use  so  much  of  their  shares  as  should  be  necessary  for  that  purpose, 
charging  to  each  child  the  amount  so  used.  Held,  that  money  exi>euded 
for  clothes,  services  of  physicians,  and  medicines  supplied  to  one  of  the 
children  while  at  college  was  chargeable  against  his  distributive  share,  and 
not  against  the  whole  estate. 

Judicial  settlanent  of  the  accounts  of  the  executors  oi  the  will 
of  letoy  Atwood,  deceased. 
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0.  D.  Murray,  for  Lydia  D.  Atwood,  executrix  and  legatee,  named 
in  will  as  testamentary  guardian  of  the' person  and  estate  of  Helen 
O.  Atwood,  minor,  and  special  guardian  for  said  minor,  and  for 
Julian  A.  Clarlc,  executor  and  guardian  of  William  Q.  Atwood. 

George  Barker,  for  William  O.  Atwood,  legatee. 

SHERMAN,  8.  The  decedent  died  November  24,  1887.  He  made 
his  will,  dated  AprU  1,  1886,  wbicli  was  probated  January  2,  1888l 
The  decedent  left,  him  surriring,  Lydia  D.  Atwood,  widow,  William 
Q.  Atwood,  son,  and  Helen  G.  Atwood,  daughter,  his  only  heirs  and 
legatees,  and  appointed  Lydia  D.  Atwood  executrix,  and  Julian  A. 
Clark,  of  Bloomington,  HI.,  execntw.  The  decedent,  at  his  death, 
owned  property  of  the  value  of  over  fl4,000.  The  testator,  by  such 
will,  gave  to  his  widow,  son,  and  daughter,  respectivdy,  certain  ar- 
ticles of  personal  property,  snch  as  household  fumitnre,  books,  paint- 
ings, etc.,  particularly  mentioned  in  the  first,  second,  third,  and 
fourth  clauses  of  such  wilL  By  the  fifth  clause  of  his  will  he  directed 
the  residue  of  his  estate  to  be  divided  into  three  equal  shares,  giving 
<me  to  his  wife,  Lydia  D.  Atwood,  one  to  his  infant  son,  William  6. 
Atwood,  and  the  other  share  to  his  infant  daughter,  Helen,  with  the 
{Mwision  that  no  division  of  that  part  of  his  estate  ^ould  be  made 
until  his  infant  daughter,  Helen,  should  arrive  at  the  age  of  21 
years;  and  further  provided  by  the  same  clause  that  his  wife  and 
children  should  receive  their  support  and  maintenance  from  his 
estate  until  the  final  settlement  and  division  thereof;  and  the  said 
fifth  clause  further  provided  as  follows: 

"My  executors,  for  the  purpose  of  providing  both  or  either  of  my  children 
with  a  liberal  education,  may  appropriate  such  portion  of  the  share  of  the 
said  children,  respectively,  as  may,  in  the  judgment  ©f  my  executors,  be 
proper  and  necessary  for  such  purpose,  charging  to  such  child,  respectively, 
the  amount  so  used  for  such  purpose  in  the  final  settlement  and  divislMi  of 
my  estate." 

The  said  fifth  clause  also  further  provided  that  after  his  son,  Wil- 
liam, should  arrive  at  the  age  of  23  years,  and  should  desire  to  en- 
gage in  business  upon  his  own  account,  and  require  money  for 
such  purpose,  if  it  should  .be  deemed  feasible  and  proper  for 
him,  the  said  executors  should  advance  to  him  out  of  his  share  of  the 
estate  a  sum  not  exceeding  $2,000  for  such  purpose;  and  also  that 
the  portion  of  the  estate  bequeathed  to  his  wife,  Lydia,  should  be  re- 
ceived by  her  in  lieu  of  all  dower  and  thirds  and  interest  in  his  es- 
tate. The  will  also  authorized  the  executors  to  sell  the  real  estate, 
and  apply  the  proceeds  thereof,  or  invest  same  in  other  real  estate, 
as  they  might  deem  best  for  the  interests  of  all  concerned.  By  his 
will  he  appointed  his  wife,  Lydia  D.  Atwood,  testamentary  guardian 
of  the  person  and  estate  of  his  daughter,  Helen,  and  appointed  his 
brother,  Julian  A.  Clark,  of  Bloomington,  Dl.,  to  be  the  testamentary 
guardian  of  the  person  and  property  of  his  son,  William  G.  Atwood, 
on  April  1,  1886,  of  the  age  of  about  16  years,  and  his  daughter, 
then  of  the  age  of  about  9  years.  The  will  further  provided  that  his 
said  executor  and  executrix  should  neitlier  of  them  be  required  to 
^ve  bonds  for  the  performance  in  good  faith  of  the  trusts  reposed 
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In  either  of  them  I7  his  said  irill.  Julian  A.  Clark  was  also  ap- 
pointed the  gnardian  of  the  person  and  estate  of  said  William  O. 
Atwood  by  letters  of  guardianship  issned  by  the  surrogate  of  said 
county  January  30,  1888,  and  made  petition  in  due  form  for  the 
}a4icial  settlement  of  his  account,  filed  December  20,  1893,  as  sadi 
guardian,  and  the  said  Lydia  D.  Atwood,  on  December  20,  1893,  also 
presented  a  petition  for  the  judicial  settlement  of  her  accounts  as 
such  executrix;  upon  both  of  which  proceedings  citations  were  duly 
issued  and  served  upon  all  the  said  persons  interested  in  said  estate, 
both  returnable  before  the  surrogate  on  January  16,  1894,  and  both 
proceedings  have  since  then  been  conducted  and  heard  together. 
The  only  contested  question  in  these  proceedings  related  to  the  cob- 
stmction  to  be  given  by  the  surrogate  to  that  part  of  the  fifth  clause 
of  the  said  will  above  cited  relating  to  the  provision  therein  au- 
tfaotizing  the  executors  to  provide  for  a  liberal  education  to  both  or 
either  ot  the  two  minor  children,  and  to  appropriate  such  portion 
of  the  share  of  the  said  children,  respectively,  as  might,  in  the  judg- 
ment of  his  executors,  be  proper  and  necessary  for  such  purpose,  and 
charging  to  each  child,  respectively,  the  amount  so  used  for  such  pur- 
pose in  the  final  settlonent  and  division  of  his  estate. 

It  appeared  in  evidence,  and  was  not  disputed,  that  the  executors, 
in  September,  1888,  sent  the  said  William  G^.  Atwood  to  school  at 
Comdl  University,  where  he  remained  in  college  during  four  school 
years,  and  graduated  in  June,  1892,  and  that  they,  or  said  Julian  A. 
CSark,  as  guardian  of  said  William,  paid  the  necessary  expenses  of 
his  board,  traveling  exi)enses,  clothing,  university  fees,  laundry,  sun- 
dries, books  and  stationery,  doctors'  bills,  and  dentist  and  occulist 
charges;  in  all  amounting  to  $1,868.33.  Of  the  above  sum  of  |1,- 
868.33,  ^83.33  were  paid  for  clothing  during  the  said  four  years, 
and  $59.40  for  the  senrices  of  doctors,  occulist,  and  dentist,  and  for 
medicine  for  said  William  G.  Atwood,  he  being  under  age;  amount- 
ing to  $542.73.  No  objection  was  made  on  the  hearing  to  such  ex- 
penditures, but  it  was  strenuously  claimed  by  the  learned  counsel 
for  the  said  William  G.  Atwood  "that  the  said  $542.73  should  not 
be  charged  to  him  in  such  accounting,  and  be  taken  out  of  his  share 
of  said  estate  on  the  final  settlement,  but  that  the  same  should  have 
been  paid  by  the  executors  out  of  the  whole  estate  of  the  decedent, 
each  of  the  three  legatees  paying  an  equal  share  thereof."  It  ap- 
peared that  no  petition  was  made  to  the  surrogate  for  the  appoint- 
ment of  a  testamentary  guardian  of  William  G.  Atwood,  minor,  but 
an  order  was  duly  made  and  filed  January  30,  1888,  appointing  said 
Clark  the  testamentary  guardian  of  the  person  and  estate  of  said 
minor,  on  which  order  and  decree  letters  of  guardianship  were  issued 
to  said  Clark,  reciting  that  the  said  Clark  had  been  legally  nominated 
and  chosen  testamentary  general  guardian  of  said  William,  having 
taken  the  oath  of  office,  required  by  law,  and  stating  as  follows: 

"Now,  therefore,  we  do  allow  and  appoint  you,  the  Bald  Julian  A.  Clark,  to 
be  the  general  guardian  of  the  said  William  G.  Atwood,  with  such  authority 
over  his  person  and  property,  real  and  personal,  as  by  law  unto  a  general 
guardian  appointed  by  the  surrogate  doth  In  any  wise  appertain,  until  he  shall 
arrlTe  at  the  age  of  21  years,  or  until  you  shall  be  superseded  according  to 
law." 
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Such  letters  were  headed  as  follows:  "Testamentary  Letters  of 
Guardianship — Minors  oyer  Fourteen,"  and  were  indorsed  on  the 
outside  of  said  letters,  above  the  filing  thereof:  "Testamentary  Let- 
ters of  Guardianship.  Julian  A.  Clark,  Guardian.  Issued  Jan.  30, 
1888.  D.  Sherman,  Surrogate,"— and  the  same  were  duly  filed  and 
recorded  of  that  date. 

The  issuing  of  letters  testamentary  or  of  letters  of  guardianship 
or  of  administration  or  letters  of  testamentary  guardianship  is  not 
necessarily  a  judicial  act  Any  clerk  of  the  surrogate's  court  can  do 
it,  when  founded  upon  a  proper  order,  signed  and  sealed  by  the  sur- 
rogate; such  as  was  done  in  this  case.  The  order  appoints  the 
guardian,  administrator,  executor,  or  testamentary  guardian,  and 
not  the  letters.  Redf.  Sur.  (5th  Ed.)  pp.  32,  258.  See  approred  form 
for  testamentary  letters  of  guardianship.  Id.  pp.  1038,  1039;  Code 
Civ.  Proc.  §  2509,  subd.  2.  The  learned  counsel  for  Julian  A-.  Clark, 
executor  and  guardian  of  William  G.  Atwood,  and  for  Lydia  D.  At- 
wood,  widow  and  executrix,  and  as  special  guardian  for  said  Helen 
G.  Atwood,  claimed  that  such  sum  of  |542.73  should,  under  the  fifth 
clause  of  said  will,  be  charged  to  and  taken  out  of  the  distributive 
share  of  said  William  on  final  settlement,  the  same  as  the  other 
charges  for  his  education,  amounting  to  |1,325.60.  It  appeared  that 
the  above  simi  of  $1,868.33  was  paid  by  the  executors  to  Julian  A- 
Clark,  after  he  received  letters  of  guardianship  as  above  stated,  for 
the  express  purpose  of  his  paying  same  for  the  education  of  said 
William  G.  Atwood;  that  said  Clark  sent  same  to  him,  from  his  resi- 
dence in  Illinois,  from  time  to  time,  in  drafts,  as  he  needed  it;  the 
said  William  using  such  funds  in  procuring  a  liberal  education  at  the 
Cornell  University,  and  keeping  an  itemized  statement  of  such  ex- 
penditures, filed  with  the  surrogate,  to  which  statement  no  objections 
were  taken.  I  hold  it  immaterial  whether  such  funds  were  paid  by 
Clark  as  general  guardian  or  as  testamentary  guardian  or  as  executor 
of  the  will,  so  long  as  he  was  authorized  by  the  will  to  pay  same,  and 
complied  with  the  clear  intentions  of  the  testator,  as  expressed  in 
the  fifth  clause  thereof,  in  making  such  payments.  I  direct  decree 
that  in  the  settlement  of  this  estate  the  said  sum  of  |542.73  be 
charged  to  the  distributive  share  of  the  said  William  G.  Atwood, 
and  taken  from  it,  without  commissions  thereon  to  said  Clark, — he 
consenting  thereto, — ^and  that  the  costs  in  these  proceedings  and  on 
this  accounting  be  paid  out  of  the  estate  of  the  decedent  to  the  re- 
spective parties,  and  that  the  said  Clark  be  discharged  as  such  guard- 
ian of  said  William  G.  Atwood,  who  is  of  full  age. 


(10  Misc.  Rep.  758.) 


EOBINSON   V.    PICKEN. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.    Janoaiy  7, 

1895.) 

JunOMRNT — ?PECULATrVE    COMPUTATION. 

In  an  action  for  the  price  of  goods,  defendant  set  up  a  counterclaim 
for  commissions  on  sales  effected  by  him  for  plalntilTs  assignor,  and 
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gaye  eyidenca  that  his  commissions  were  to  be  15  per  cent  of  the  amount 
of  his  sales,  and  that  the  catalogue  price  of  the  goods  sold  aggregated 
a  certain  sum.  Plaintiff's  assignor  testified  that  a  trade  discount  was 
allowed  to  the  purchasers  of  "from  20  to  60  per  cent,"  but  no  further 
particulars  were  given  as  to  the  discount  Beli,  that  a  judgment  based 
on  a  discount  of  more  than  20  and  less  than  50  per  cent  was  not  secuu- 
dnm  allegata  et  probata. 

Appeal  from  Third  district  conrt 

Action  by  William  B.  Bobinson  against  H.  Edwards  Fickeo.  From 
a  judgment  in  favor  of  plaintiff  for  f29.12,  rendered  by  the  justice 
without  a  jury,  plaintiff  appeals.     Beversed. 

Argued  before  BOOKSTAVER  and  BISOHOFF,  JJ. 

Phillips  &  Avery,  for  appellant 
Walter  W.  Menzel,  for  respondent 

BISCHOFF,  J.  This  is  an  action  for  goods  sold  and  delivered  by 
plaintiff's  assignor  to  the  defendant  The  amount  claimed  by  the 
plaintiff,  $249.62,  was  admitted  to  correctly  represent  the  value  of  the 
goods,  and  the  trial  proceeded  upon  the  separate  defense  set  np  by 
the  defendant  that  at  the  time  of  the  sale  an  agreement  had  been 
entered  into  whereby  payment  for  the  goods  in  question  was  to  be 
made  by  setting  off  against  their  value  the  amount  of  certain  commis- 
sions to  be  earned  by  the  defendant  in  influencing  trade  to  Moore, 
plaintiff's  assignor.  Upon  the  trial  there  was  a  conflict  between 
the  testimony  of  Ficken  and  that  of  Moore  regarding  the  terms  of 
this  agreement,  but,  according  to  the  respondent,  these  terms  were 
that  15  per  cent  of  the  amounts  charged  by  Moore  for  goods  sold  at 
the  defendant's  recommendation  should  be  allowed  for  commissions, 
and  in  support  of  his  offset  as  claimed  defendant  gave  testimony  as 
to  the  amount  of  goods  thus  sold  through  his  influence;  the  total 
value  of  these  goods  at  Moore's  catalogue  prices  aggregating  f  2,116. 
Moore  testified  that  there  was  a  trade  discount  allowed  to  purchasers 
of  these  goods  of  "from  20  to  50  per  cent,"  but  no  further  particulars 
as  to  this  discount,  and  in  what  cases  it  was  actually  allowed  to  the 
purchasers,  were  given.  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  |29.12,  an  offset  of  |220.50  being  thus  allowed  to  the  de- 
fendant. The  evidence  fails  to  disclose  any  basis  upon  which  this 
result  could  be  obtained,  unless  we  assume  that  some  items  of  the 
defendant's  claim  were  arbitrarily  disallowed,  while  his  statement 
in  the  main  was  credited  by  the  justice;  or  that  some  discount  of 
more  than  20  and  less  than  60  per  cent,  was  taken  from  the  list  prices 
of  the  total  amount  of  trade  claimed  to  have  been  secured  to  Moore  by 
d^endant  A  judgment  based  upon  any  such  speculative  method 
of  computation  cannot  be  said  to  be  secundum  allegata  et  probata 
(Pnld  V.  Kahn,  4  Misc.  Bep.  600,  24  N.  Y.  Supp.  558),  and  is  not,  there- 
fore, to  be  supported.  Judgment  reversed,  and  new  trial  ordered, 
with  costs  to  abide  the  event 
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HEALTH   DEPARTMENT   v.   RECTOR,   ETC.,  OP   TRINITY   CHURCH. 

j(Common  Pleu  of  New  York  City  and  County,  General  Term.   January  15, 

1895.) 

Leave  to  Appeai,— Amkitoment  or  Okder— Genkraii  Terk  of  Cokmon  Pleas. 

Where  leave  to  appeal  has  been  granted  by  the  general  term  of  the  court 

of  common  pleas,  a  subsequent  general  term  has  jurisdiction  to  amend  the 

order  by  inserting  therein  the  ground  on  which  it  was  made,  namely,  that 

a  question  of  law  was  Involved  which  ought  to  be  reviewed. 

Action  by  the  health  departmeot  of  the  city  of  New  York  against 
the  rector,  churchwardens,  and  vestrymen  of  Trinity  Churcli,  in  the 
city  of  New  York.  A  motion  for  leave  to  appeal  to  the  court  of 
appeals  was  granted  (18  N.  Y.  Supp.  948),  and  an  application  is  now 
made  to  amend  the  order  granting  leave  to  appeal.     Granted. 

Argued  before  DALY,  0.  J.,  and  BISOHOFF  and  PBYOR,  JJ. 

8.  T.  Nash,  for  plaintiff. 

W.  P.  Prentice,  for  defendants^ 

DALY,  C.  J.  This  is  an  application  to  the  general  term  (January, 
1896)  to  amend  a  prior  order  of  the  general  term  (March  7,  1892). 
18  N.  Y.  Supp.  948.  An  order  having  been  made  by  the  general 
term  in  March,  1892,  permitting  an  appeal  from  its  decision  to  the 
court  of  appeals  (the  action  having  been  commenced  in  a  district 
court),  it  is  now  asked  that  the  general  term  amend  such  order  by 
inserting  therein  the  ground  upon  which  it  was  made,  viz.  that  a 
question  of  law  is  involved,  which  ought  to  be  reviewed  by  the  court 
of  appeals.  Such  a  statement  in  the  order,  where  the  amount  of 
the  matter  in  controversy,  as  in  this  case,  does  not  exceed  |500,  is 
required,  in  order  to  authorize  an  appeal  to  the  court  of  appeals. 
Laws  1874,  c.  322;  Squire  v.  McDonald,  138  N.  Y.  554,  34  N.  E.  398; 
Bastable  v.  City  of  Syracuse,  72  N.  Y.  64  The  application  for  the 
amendment  is  opposed  on  the  ground  that  we  have  no  jurisdiction  to 
make  the  amendment,  and  De  Freest  v.  City  of  Troy,  34  Hun,  580; 
Van  Home  v.  Campbell,  101  N.  Y.  608,  3  N.  E.  901,— are  cited  as 
authority.  The  last-named  case  holds  that  the  power  to  allow  an 
appeal  to  the  court  of  appeals  can  only  be  exercised  by  the  general 
term  which  rendered  the  decision,  or  by  tiie  next  general  term  held 
after  judgment  thereon  has  been  entered.  The  case  has  no  bearing 
upon  the  question  of  amending  an  order  whereby  permission  to  ap- 
peal to  the  court  of  appeals  was  heretofore  and  seasonably  granted. 
The  court  possesses  unrestricted  power,  at  all  times,  to  make  the 
record  declare  the  truth  as  to  its  judgment  National  City  Bank 
V.  New  York  Gold  Exch.  Bank,  97  N,  Y.  645.  In  that  case  it  was 
held  that  the  general  term  had  power  to  amend  its  order  after  an 
appeal  had  been  taken  therefrom  to  tiie  couit  of  appeals,  by  adding 
a  statement  that  the  reversal  was  upon  the  facts  as  well  as  the  law, 
although  the  effect  was  to  give  the  respondent  a  better  position  in 
the  court  of  appeals;  following  Guernsey  v.  Miller,  80  N.  Y.  181,  and 
Buckingham  v.  Dickinson,  54  N.  Y.  682.  If  the  decision  appealed 
from  could  be  amended  after  appeal,  the  decision  upon  the  applica- 
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tion  for  leare  to  appeal  is  equally  amendable.  The  amendment 
allowed  in  the  cases  cited  is  more  radical  than  that  which  is  now 
applied  for,  and  the  decisions  amply  justify  the  relief  asked.  Mo> 
tion  granted,  without  costs.     All  concur. 


ao  Misc.  Rep.  645.) 

WALLACE.  MULLEK  &  CO.,  Limited,  ▼.  VALENTINE  et  aL 

(Comm<»  Fleas  of  New  York  City  and  County,  Special  Term.   January,  1895.> 

8AI.S— KiaHTS  OF  BcTEB— Waiver  bt  Accept ancb. 

Where  a  contract  of  sale  provides  that  the  goods  shall  be  shipped  at  a 
certain  time  and  In  a  certain  manner,  and  the  buyer  accepts  them,  know- 
tng  that  such  provision  was  not  compiled  with,  be  thereby  affirms  the  sale, 
and  cannot,  ta  an  action  for  the  price,  set  up  a  connterclalm  for  the 
breach,  though  be  protested  at  the  time  of  acceptance  that  the  goods  were 
not  according  to  contract 

Action  by  Wallace,  Muller  &  Co.,  Limited,  against  Napoleon  Valen- 
tine and  David  H.  Valentine,  to  recover  the  price  of  goods  sold. 
Plaintiff  demurs  to  a  counterclaim  set  up  in  the  answer.     Sustained. 

Eugene  Frayer,  for  plaintiff,  citing: 

Bowes  V.  Shand,  L.  R.  2  App.  Cas.  455;  Norrington  v.  Wright,  115  U.  S. 
188,  6  Sap.  Ct  12;  Fllley  v.  Pope,  115  U.  S.  213,  6  Sup.  Ot  19;  Pope  v.  Allis, 
115  U.  S.  363.  6  Sup.  Ct.  69;  Hill  v.  Blake,  97  N.  Y.  216,  220;  Clark  v.  Fey. 
121  N.  T.  470,  474,  24  N.  E.  708;  Shields  v.  Pettee,  2  Sandf.  262;  Reed  v. 
Randan,  29  N.  Y.  368;  Iron  Co.  v.  Pope,  108  N.  Y.  232,  15  N.  B.  335;  Plenoa 
T.  Croaks,  115  N.  Y.  539,  22  N.  E.  349;  Flower  v.  Lance,  59  N.  Y.  603. 

Titus  &  Bowling,  for  defendants. 

DALY,  C.  J.  The  action  was  brought  to  recover  f  10,500,  the  pur- 
chase price  of  5,000  bags  of  Egyptian  onions,  sold  and  delivered 
under  the  following  contract: 

"New  York,  May  8th,  1894. 

"Sold  for  account  of  Messrs.  Wallace,  MnUer  &  Co..  to  Messrs.  N.  &  D.  H. 
Valentine.  About  five  thousand  bags  (5,000),  of  not  more  than  112  lbs.  each, 
Egyptian  onions,  at  two  dollars  and  seven  cents  ($2.07)  per  cwt,  gross 
wei^t,  ex  pier  port  of  New  York.  Terms,  thirty  days'  note,  or  leas  1  per  cent 
for  cash,  buyer's  option.  To  be  shipped  from  Alexandria,  Egypt,  to  Liverpool, 
per  steamer  or  steamers  sailing  on  or  about  May  12th  next,  and  from  there  to 
be  forwarded  per  mall  steamer  or  steamers  to  New  York.  The  onions  to  be 
(air,  average  quality  of  this  season  crop.  Customhouse  or  city  weigher's 
weight;  sellers'  option.    The  goods  to  be  delivered  In  good  condition. 

"Josiah  Rich,  Broker. 

"Accepted.    N.  &  D.  H.  Valentine." 

The  defendants  admit  the  contract,  but  counterclaim  $12,500  dam- 
ages for  breach  thereof,  setting  up  that  the  plaintiff  faUed  to  ship 
onions  from  Alexandria  until  May  24th,  although  there  were  steam- 
ers leaving  said  port  between  May  Sfh  and  May  24th,  by  which 
the  onions  might  have  been  shipped,  in  accordance  with  the  contract; 
also  that  the  onions  were  not  shipped  by  mail  steamer  from  Liver- 
pool, but  by  a  freight  steamer,  although  there  were  mail  steamers 
leaving  said  port,  by  which  they  might  have  been  shipped,  so  that 
the  onions,  instead  of  arriving  at  New  York  on  or  about  June  7, 
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1894,  as  plaJntifl's  agent  represented  they  would,  and  on  or  aboat 
which  date  they  would  have  arrived  if  the  contract  had  been  per- 
formed, did  not  arrive  until  June  26th,  by  which  time  their  maAet 
value  had  been  depreciated;  that  when  said  onions  arrived  they 
were  tendered  to  the  defendants,  who  accepted  the  same  nnder  pro- 
test and  without  prejudice,  and  so  notified  the  plaintiff,  protesting 
against  the  shipment  thereof  having  been  made  from  Alexandria 
by  steamer  sailing  May  24,  1894,  and  against  shipment  being  made 
from  Liverpool  by  freight  steamer  instead  of  by  mail  steamer;  that 
the  defendants  subsequently  tendered  to  the  plaintiff  notes  in  pay- 
ment for  said  goods  consistent  with  and  subject  to  said  protest, 
which  plaintiff  refused  to  receive;  and  that  by  reason  of  the  premises 
defendants  have  been  damaged  in  the  sum  912,500.  To  this  counter- 
claim the  plaintiff  demurs,  on  the  ground  that  the  facts  do  not  con- 
stitute a  cause  of  action;  its  contention  being  that  no  claim  for 
damages  survived  the  acceptance  and  use  of  the  goods  by  defendants, 
with  full  knowledge  of  the  facts,  although  the  goods  did  not  in  all 
respects  answer  tie  description  of  the  contract.  This  position  is 
well  taken.  The  contract  of  sale  was  executory,  and  there  was  no 
warranty  which  survived  acceptance  of  the  goods  with  knowledge 
of  all  the  facts.  The  time,  place,  and  manner  of  shipment  set  forSi 
in  the  contract  were  part  of  the  description  of  the  goods,  and  a 
material  element  in  the  identification  of  the  property.  The  tender 
of  goods  so  shipped  was  a  condition  precedent,  which  the  vendor 
was  bound  to  perform  before  the  vendee  was  bound  to  accept;  and 
the  latter  might  refuse  to  receive  goods  shipped  at  any  other  time 
or  place,  or  in  any  other  manner.  This  is  settled  by  many  authorities. 
'There  is  flret  mentioned  the  thing  that  is  sold;  not  iron  simply,  but 
•No.  1  Eglinton  Scotch  pig  iron,  per  shipment  by  sail  in  December, 
1879,  or  January,  1880.'  I  do  not  see  that  one  word  of  this  descrip- 
tion can  be  omitted.  •  •  •  iron  shipped  in  February  is  not 
within  tiie  option."  Hill  v.  Blake,  97  N.  Y.  216-220.  "It  is  a  set- 
tled rule  that  in  a  case  like  the  present  the  date  of  the  shijMnent 
is  a  material  element  in  the  identification  of  the  property."  Clark 
V.  Fey,  121  N.  Y.  470,  474,  24  N.  E.  703.  See,  also,  Tobias  v.  Lisa- 
berger,  105  N.  Y.  404,  12  N.  E.  13;  FUley  v.  Pope,  115  U.  S.  213,  6 
Sup.  Ot  19;  Bowes  v.  Shand,  2  App.  Cas.  455.  If  at  the  time  of  de- 
livery it  was  not  known  or  apparent  that  the  goods  were  not  shipped 
according  to  contract,  the  description  might  operate  as  a  warranty 
surviving  acceptance  under  such  delivery,  so  as  to  entitle  the  vendee 
to  return  the  goods  after  a  reasonable  time  and  opportunity  for  ascer- 
tainment of  the  facts.  But  in  this  case  it  appears  from  the  allega- 
tions of  the  counterclaim  that  defendants  knew  at  the  time  of  ac- 
ceptance that  the  goods  were  different  from  those  described  in  the 
contract.  If  there  had  been  an  independent  collateral  warranty 
with  the  executory  contract  of  sale,  the  right  to  claim  damages  would 
have  survived  acceptance  of  the  goods  tendered.  Brigg  v.  Hilton, 
11  Daly,  335,  341,  affirmed  99  N.  Y.  517,  3  N.  E.  51;  Dav  v.  Pool, 
52  N.  Y.  416;  Canning  Oo.  v.  Metzger,  118  N.  Y.  260,  23  N.  E.  372. 
But  there  was  no  such  warranty  in  this  case.    There  was  no  war- 
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rantj  except  that  which  was  implied  in  the  sale  itself,  and  there  was 
no  independent  or  collateral  agreement  of  warranty.  Upon  a  sale 
of  goods  not  yet  set  apart  or  otiierwise  identified  but  by  description 
in  an  executory  contract  of  sale  without  such  warranty,  acceptance 
is  a  waiver  of  the  condition  precedent  to  be  performed  by  the  vendor, 
and  an  acknowledgment  of  performance  of  the  contract  In  Iron 
€o.  V.  Pope,  108  N.  T.  236,  15  N.  E,  335,  was  a  sale  and  agreement 
to  deliver  No.  1  extra  foundry  pig  iron  of  the  Coplay  Iron  Company, 
Limited,  and  a  counterclaim  that  the  iron  delivered  was  not  No.  1 
extra  iron,  but  a  grade  of  iron  of  inferior  quality,  which  lie  pur- 
chaser, however,  retained,  and  never  offered  to  return.  It  was  held 
that  there  was  no  collateral  warranty  or  agreement  as  to  the  quality 
<rf  the  iron;  that  the  representation  as  to  the  kind  and  quality  of  the 
iron  was  part  of  the  contract  of  sale  itself,  descriptive  simply  of  the 
article  to  be  delivered  in  the  future;  that  the  vendees,  by  ac- 
ceptance without  offer  to  return,  must  be  conclusively  presumed  to 
have  acquiesced  in  the  quality  of  the  iron,  and  such  acceptance  de- 
prived them  of  any  right  to  make  complaints;  citing  Hargous  v. 
Stone,  5  N.  T.  73;  Keed  v.  Bandall,  29  N.  Y.  358;  McCormack  v.  Bar- 
son,  46  N.  Y.  265;  Dutchess  Co.  v.  Harding,  49  N.  Y.  323;  Gaylord 
M.  Co.  r.  Allen,  53  N.  Y.  515. 

The  effect  of  defendants'  acceptance  of  the  goods  was  not  altered 
by  their  protesting  to  plaintiff  against  the  shipments  as  made  by 
the  latter  in  violation  of  the  contract.  Where  a  picture  was  pur- 
-chased  from  a  specimen  exhibited,  and  at  the  time  of  delivery  objec- 
tion was  made  by  the  purchaser  on  the  ground  of  inferior  execution, 
bat  without  offer  to  return,  the  court  held  that,  "having  received  it 
under  a  specific  contract,  he  most  either  abide  by  it  or  rescind  it  in 
toto  by  returning  the  thing  sold;  but  he  cannot  keep  the  article  re- 
t%ived  under  such  a  specific  contract,  and  for  a  certain  price,  and  i>ay 
for  it  at  less  price  than  that  charged  by  the  contract"  Grimaldi  v. 
White,  4  Esp.  95,  cited  in  Reed  v.  Kandall,  29  N.  Y.  358,  365.  Where 
oil  cake  was  sold  and  shipped,  which  defendant  considered  did  not 
■answer  the  sample,  and  which  he  stored,  notifying  plaintiffs  to  take 
it  back,  but,  after  further  negotiations,  he  notified  them  that  he 
wonld  sell,  and  apply  in  reduction  of  his  damages,  and  afterwards 
sold  according  to  notice  in  his  own  name,  it  was  held  that  he  had 
adopted  the  goods  as  his  own,  and  therefore  retained  no  right  of  set- 
off against  the  price.    Lord  Abinger  said: 

"We  must  Judge  of  men's  intentions  by  their  acts,  and  not  by  expressions 
In  letters  wbicta  are  contrary  to  their  acts.  If  the  defendant  intended  to  re- 
nounce the  contract,  he  ought  to  have  given  the  plaintiffs  distinct  notice  at 
4nce  that  be  repudiated  the  goods,  and  that  on  such  a  day  he  would  sell  them 
by  such  a  person  for  the  benefit  of  the  plaintiffs.  The  plaintiffs  could  then 
hare  called  upon  the  auctioneer  for  the  proceeds  of  the  sale.  Instead  of 
taking  this  course,  the  defendant  has  exposed  himself  to  the  imputation  of 
playing  taat  and  loose;  declaring  in  his  letters  that  he  will  not  accept  the 
-goods,  but  at  the  same  time  preventing  the  plaintiffs  from  dealing  with  them 
as  tfaein.  The  safest  conclusion,  I  think,  for  the  jury  to  arrive  at  was  that 
the  defendant,  having  once  adopted  the  goods  as  his  own,  had  no  longer  any 
power  to  repudiate  them,  and  therefore  retained  no  right  of  set-off  against 
the  price."   Chapman  v.  Morton,  11  Mees.  &  W.  534. 
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The  decision  in  FuUer  r.  Kemp  138  N.  Y.  231,  33  N.  E.  1034, 
though  a  very  different  case  from  the  j>reaent,  well  UlnatrateB  the 
principle  that  no  words  of  protest  or  disclaimer  will  affect  the  legal 
quality  of  the  act  In  the  present  case,  notwitiistanding  the  defend- 
ants'  iMTotest  that  the  goods  were  not  according  to  contract,  they  re- 
tained them,  and  thereby  adopted  them  as  their  own,  which  affirmed 
the  sale,  the  title  not  passing  under  an  executory  contract  of  this 
nature  until  delivery  and  acceptance.  As  there  was  no  collateral 
warranty  which  survived  acceptance  of  the  goods,  no  right  of  coun- 
terclaim for  damages  on  the  part  of  the  vendees  remained.  Demur- 
rer to  counterclaim  sustained,  with  costs. 


(11  Misc.  Rep.  430.) 

STRONG  V.  UNION  TRANSFER  &  STORAGE  CO, 

(Common  Pleas  of  New  York  City  and  Coonty,  General  Term.    February  4,. 

1895.) 

1.  Bailment— Proof  ov  Delivery  by  Bailee. 

In  an  action  to  recover  the  value  of  a  trunk  alleged  to  have  been  deliv- 
ered to  defendant  for  storage,  M.,  an  expressman,  testified  tbat  be  for- 
warded the  trunk  to  defendant's  warehouse.  M.'s  driver  testified  that  he 
left  the  trunk  at  defendant's  warehouse,  but  he  did  not  know  whether  be 
delivered  It  at  any  particular  door,  or  left  It  In  tbe  street,  or  whether  be 
called  tbe  attention  of  any  of  defendant's  employes  to  it.  No  receipt  was 
given  by  defendant,  and  no  contract  with  regard  to  the  stwage  waa 
proven.  Meld  InsuflScient  to  prove  a  delivery  for  the  purpose  of  charging 
defendant  with  the  loss  of  the  trunk. 

2.  Sahb— Hbabsat. 

In  such  case,  testimony  by  plaintiff  that  defendant's  agent,  nine  months 
after  the  alleged  delivery,  stated  that  a  trunk  had  been  brought,  wblcb 
was  doubtless  plaintiff's,  but  that  it  had  been  delivered  to  another  person, 
and  that  his  description  led  plaintiff  to  believe  that  it  was  her  trunk,  wa> 
hearsay. 

Appeal  from  Eighth  district  court 

Action  by  Lydia  A.  Strong  against  the  Union  Transfer  &  Stor- 
age Oompany  to  recover  for  the  loss  of  a  trunk.  Prom  a  judgment  in 
favor  of  plaintiff  rendered  by  the  justice  without  a  jury  defendant 
appeals.    Reversed. 

Argued  before  BOOKSTAVER  and  BISCHOFP,  JJ. 

Henry  0.  Andrews,  for  appellant 
E.  0.  Duvall,  for  respondent 

BISCHOFF,  J.  This  action  was  brought  to  recover  for  the  Io8» 
of  a  trunk  alleged  to  have  been  intrusted  to  the  custody  of  the  de- 
fendant by  the  plaintiff.  To  prove  delivery  of  the  property  to  the 
defendant,  plaintiff  called  one  MacMichacl,  an  expressman,  who  tes- 
tified to  its  receipt  by  him,  and  that  he  forwarded  it  to  the  defend- 
ant's warerooms  by  his  servant  Collins.  Collins  testified  that  he 
left  the  trunk  at  defendant's  warehouse,  but  was  unable  to  say  that 
he  had  delivered  it  at  any  particular  door,  or  had  not  actually  left  it 
on  the  street.  Further,  he  did  not  recollect  whether  he  had  called 
the  attention  of  any  of  the  defendant's  employes  to  the  property. 
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No  receipt  was  taken  upon  this  alleged  ddivery,  and  no  contract  with. 
regard  to  the  storage  of  the  trunk  was  proven.  This  evidence  was 
cartainly  InsufBclent  to  prove  a  delivery  for  the  purpose  of  charging 
defendant  upon  its  failure  to  return  the  chattel  at  plaintiff's  demand 
(Story,  Bailm.  [9th  Ed.]  §  297;  Qroavenor  r.  Railroad  Co.,  39  N.  Y. 
34);  but  it  was  sought  further  to  prove  an  admission  upon  the  part 
of  defendant's  agent,  Jones,  that  a  delivery  had  in  fact  been  made 
by  introducing  the  testimony  of  the  plaintiff  with  regard  to  state- 
ments made  to  her  by  Jones  In  the  course  of  a  conversation  had  be- 
tween them  nine  months  after  the  delivery  was  claimed  to  have 
taken  place.  This  testimony  was  received,  under  objection  to  its 
competency  as  hearsay,  and  exception.  The  statements  alleged  to 
have  been  made  were  that  "a  trunk  had  been  brought  by  Mac- 
Michael";  "no  doubt  the  trunk  was  mine,  but  it  had  been  given  to 
another  party";  and  die  further  testified,  "His  description  led  me  to 
believe  that  it  was  my  trunk."  Whatever  value  as  proof  of  an  ad- 
mission by  the  individual  making  them  may  have  been  attributable 
to  these  statements,  they  were  improperly  admitted  for  the  purpose 
of  binding  the  defendant,  being  in  no  way  connected  with  the  res 
gestae,  and  the  objection  to  the  testimony  as  hearsay  was  well  taken. 
Green  v.  Railroad  Co.,  12  Abb.  Pr.  (N.  B.)  480;  Thallhier  v.  Brincker- 
hoff,  4  Wend.  394;  Anderson  v.  Railroad  Co.,  54  N.  Y.  334,  340.  Pall- 
ing sofBcient  evidence  of  a  delivery  of  the  chattel,  and  for  the  errors 
noted,  a  new  trial  of  the  cause  should  result  Judgment  reversed, 
and  new  trial  ordered;  costs  to  abide  event 


<11  Misc.  Bep.  322.) 

KE5QUA  V.  DOMESTIC  PUB.  CO. 

(Coniiaon  Pleas  of  N«w  Tmrk  City  and  Connty,  General  Term.    February  4, 

1805.) 

IttSDtjOKD  AND  TeKANT— SlTRBBNDBK  AND  AcCEPTANCK  OF  PbeMTSSS. 

Where  a  lessee  removed  from  demised  premises  before  the  end  of  his 
term,  testimony  of  the  lessor  that  the  shelving,  etc.,  used  by  the  les.see  was 
merely  covered  with  curtains,  but  was  not  used  by  the  lessor,  and  that 
the  floor  space  in  the  show  window  alone  was  used  by  the  lessor,  but  not 
tn  Bocb  a  manner  as  to  Interfere  with  the  use  to  which  the  lessee  put  it.  Is 
Boffident  to  sustain  a  finding  that  there  was  not  a  surrender  and  accept- 
ance. 

Appeal  from  Third  district  court. 

Action  by  Zadi  L.  Requa  against  the  Domestic  Publishing  Company 
for  rent.  From  a  judgment  in  favor  of  plaintiff,  rendered  by  the 
justice  without  a  jury,  defendant  appeals.    Aflrmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERICH,  JJ. 

Henry  B.  Kingbom,  for  appellant 
Louis  H.  Hahlo,  for  respondent. 

BISOHOFP,  J.  This  action  was  brought  to  recover  rent  due  for 
one  month  under  a  year's  lease  to  the  defendant  of  a  portion  of  the 
plaintiff's  store  and  show  window.    The  defendant  removed  from  the 
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premiaes  prior  to  the  time  when  the  rent  sued  for  accmed,  and  upon 
this  appeal  but  one  point  is  presented,  namely,  whether  the  evidence 
did  not  establish  a  surrender  and  acceptance  of  the  premises,  and 
a  consequent  termination  of  defendant's  liability  under  the  lease. 
From  the  evidence  given  on  behalf  of  the  plaintiff  it  appears  that, 
after  the  defendant  had  vacated  the  premises,  the  shelving  and  coon- 
ter  space  reserved  for  its  use  was  not  occupied,  but  was  merely 
covered  with  curtains  and  cloths,  in  order  that  the  bare  appearance 
presented  should  be  in  some  degree  avoided,  and  the  floor  space  in 
the  show  window  alone  was  used  by  the  plaintiff,  but  not  in  such  a 
manner  as  to  interfere  with  the  use  to  which  it  was  put  by  the  de- 
fendant, which  was  for  the  exhibition  of  a  draped  wax  figure.  Cer- 
tainly no  intention  to  resume  possession  of  that  portion  of  the  prem- 
ises which  was  leased  to  the  defendant  is  to  be  gathered  from  the 
case  as  presented  by  the  plaintiff,  nor  can  the  acceptance  of  a  sur- 
render be  legally  implied  therefrom;  and,  whUe  the  defendant's  evi- 
dence presents  a  coiuflict  upon  this  question  of  occupancy,  the  plain- 
tiff's proofs  were  not  overborne  in  any  such  degree  aa  would  author- 
ize a  reversal  of  the  judgment  as  against  the  weight  of  the  evidence. 
A  surrender  such  as  will  terminate  the  lease  and  the  obligations  of 
the  parties  thereunder  may  be  by  agreement,  express  or  implied, 
or  by  operation  of  law  (12  Am.  &  Eng.  Enc.  Law,  pp.  758h,  758j, 
and  cases  cited),  but  in  any  case  the  facts  must  suffice  to  establish 
an  acceptance  by  the  landlord,  or  an  intent  upon  his  part  to  terminate 
the  tenancy  (citation,  supra;  Thomas  v.  Nelson,  69  N.  Y.  118;  CSoe 
v.  Hobby,  72  N.  Y.  146;  Auer  v,  Penn,  99  Pa.  St.  370).  Crediting  the 
testimony  of  the  plaintiff,  the  justice  rendered  judgment  upon  a  state 
of  facts  which  furnished  proper  foundation  for  a  finding  that  no 
acceptance  of  the  defendant's  renunciation  of  its  tenancy  had  re- 
sulted, and  that  an  intent,  express  or  implied,  to  terminate  the  ex- 
isting relation  had  not  been  shown.  Judgment  affirmed,  with  costs. 
All  concur. 

(11  Misc.  Rep.  422.)  „„„„        „.„   .  „t,t,», 

HESS  v.  VAN  AUKEN. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Febmacy  4^ 

1895.) 

1.  AccfDKNT  Insdranck— Voluntary  ExposnRB  to  Danorr. 

Tbe  insured,  who  was  cashier  of  a  batik,  aUUed  at  a  sawmill  to  have 
some  lumber  cut  for  a  cabinet  to  be  used  in  the  bank.  While  standingr 
near  a  saw  be  stepped  on  a  block,  which  was  concealed  in  the  sawdust  oa 
the  floor,  and  instinctively  tbrew  oat  his  arm  to  recover  himself.  His  hand 
came  In  contact  with  the  saw,  and  was  cut  ofF.  Seld,  that  the  insnied,  In 
entering  tbe  sawmill,  was  acting  within  the  scope  of  his  employment,  and 
it  would  not  be  held,  as  a  matter  of  law,  that  he  yoluntarlly  exposed  him*' 
self  to  danger,  though  shortly  before  tbe  accident  he  had  been  (H)eratlng 
the  saw  himself. 

8.  EviDBNCE— Admissions— Offer  of  Compromise. 

Evidence  of  the  admission  of  an  independent  fact  la  competent,  though 
made  during  a  negotiation  tending  towards  a  compromise^ 

Appeal  from  Eighth  district  court. 
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Action  by  Loyd  B.  Hess  against  D.  J.  Van  Auken  on  an  accident 
insurance  policy.  From  a  judgment  entered  on  a  Terdict  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  BOOKSTAVER  and  BISCHOFP,  JJ. 

Cliarles  Schnrz  Petrascli,  for  appellant 
Beth  B.  Bobinson,  for  respondent. 

BOOKSTAVER,  J.  This  action  is  founded  on  an  accident  in- 
surance policy,  to  recover  from  one  of  a  hundred  individual  under- 
writers the  proportionate  share  of  his  liability  thereunder.  The 
plaintiff,  the  cashier  of  a  bank,  called  at  a  sawmill  for  the  purpose  of 
having  some  lumber  cut  the  requisite  lengths  for  a  cabinet  to  be  used 
in  the  bank.  Wliile  waiting  for  the  work  to  be  done,  he  asked  an 
employ^  to  have  a  cut-off  saw  started.  This  saw  protruded  through 
a  movable  table  upon  which  the  lumber  or  blocks  of  wood  to  be  cut 
were  laid.  When  in  operation,  the  highest  point  in  the  circumfer- 
ence of  the  saw  was  about  two  inches  above  the  table,  and  was 
operated  by  pushing  the  saw  table  away  from  the  operator  and 
towards  the  saw.  When  the  operator  stopped  pushing,  the  table 
came  back  automatically  to  its  original  position.  Plaintiff  sawed  off 
a  board  twice,  and  then  stopped.  This  was  about  6  o'clock  in  the 
evening  of  September  29th,  and  twilight  was  coming  on  in  the- 
mill.  After  plaintiff  had  finished  cutting  tiie  blocks,  he  stood  by  the 
side  of  the  table  (whether  leaning  against  it  or  not,  he  could  not 
definitely  say),  watching  the  workmen;  and,  while  turning  or  mov- 
ing around,  he  stepped  upon  a  block  of  wood  lying  concealed  in  the 
sawdust  on  the  floor,  and  instinctively  threw  out  his  arm  to  recover 
his  balance.  His  hand  came  in  contact  with  the  saw,  and  was  cut 
off  at  the  wrist.  TBiis  occurred  some  five  or  ten  minutes  after  plain- 
tiff had  stopped  using  the  saw. 

We  are  not  able  to  say,  as  matter  of  law,  on  the  facts  before  us,, 
that  plaintiff  voluntarily  exposed  himself  to  unnecessary  danger. 
He  was  acting  within  the  scope  of  his  employment,  ordering  material 
for  a  cabinet  to  be  used  for  a  particular  purpose  by  the  bank.  He 
was  not  injured  while  operating  the  saw,  but  his  injury  was  primarily 
caused  by  his  slipping  or  stumbling  upon  a  concealed  block  of  wood 
while  waiting  for  his  order  to  be  filled.  The  refusal  to  direct  a 
verdict  for  defendant  was  therefore  proper. 

Appellant  excepted  to  the  refusal  of  the  court  to  charge  that. 
If  plaintiff's  Injuries  happened  in  consequence  of  voluntary  exposure- 
to  unnecessary  danger,  the  verdict  must  be  for  the  defendant.  The 
policy  contained  the  usual  clause  that  no  claim  should  be  made  if 
an  injury  resulted  from  voluntary  exposure  to  unnecessary  danger, 
hazard,  etc.  The  courts  have  applied  this  provision  to  various  cases,. 
but  appellant  seems  to  have  lost  sight  of  the  fact  that  respondent 
is  seeking  to  recover  upon  an  accident  policy.  His  contention  ap- 
pears to  be  that  plaintiff  walked  into  the  mill,  and  cut  off  his  hand. 
If  the  provision  in  question  is  extended  to  meet  this  contention  of 
the  insurance  companies, 'a  recovery  for  injuries  would  be  impossible^ 
for  the  primary  object  of  a  policy  of  the  kind  under  consideration 
is  to  provide  against  an  accidental  injury  arising  from  a  danger 
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more  or  less  apparent  WhUe  the  request  was,  in  the  abstract,  cor- 
rect in  law,  I  tJiink  it  was  sufficiently  covered  by  the  charge  as  made, 
which  was  to  the  effect  that  if  the  injuries  were  unintentional,  and 
did  not  happen  in  consequence  of  voluntary  exposure,  the  plaintiff 
could  recover,  otherwise  not.  Phillips  v.  Railroad  Co.,  127  N.  Y.  657, 
27  N.  E.  978.  This  portion  of  the  charge  does  not  appear  to  be  alto- 
gether dear,  from  the  stenographer'a  minutes,  but  we  think  that  it 
was  sufficiently  explicit  to  instruct  the  juiy  correctly  on  that  point 

The  request  to  charge  that  "if  you  find  that  the  plaintiff  was  in- 
jured while  operating  a  buez  saw  or  cut-off  saw,"  and  also,  "if  you  find 
that  the  operation  of  the  cut-off  saw  was  the  approximate  cause  of 
his  injury,  your  verdict  must  be  for  the  defendant,"  were  properly 
refused,  as  such  requests  suppose  a  state  of  facts  not  presented  by 
the  evidence.  Plaintiff  was  not  operating  the  saw,  and  the  fact  that 
he  had  been  doing  so  some  five  or  ten  minutes  previous  to  the  acci- 
•dent  can  have  no  bearing  upon  the  case,  except  as  a  fact  going  to 
show  the  circumstances  surrounding  the  accident 

Appellant  also  contends  that  the  admission  in  evidence  of  the 
-offers  of  comprcHnise,  under  his  objection,  was  error.  The  law  is 
well  settled  that  evidence  of  the  admission  of  an  independent  fact  is 
admissible,  although  made  during  a  negotiation  tending  towards  a 
compromise.  1  GreenL  Ev.  (10th  Ed.)  §  192,  and  authorities  cited. 
The  letter  contained  the  following  statement: 

"In  view  of  the  fact  that  the  case  will  likely  be  appealed  by  the  losing  side. 
In  the  event  of  your  final  success,  you  are  doubtless  aware  that  a  coaslderabl* 
pwtlon  of  our  underwriters  have  failed  to  provide  any  funds  with  which  to 
discharge  their  liabilities,  and  $500  at  this  time  would  doubtless  be  more  than 
you  would  realize,  even  In  the  event  of  your  success." 

The  circular  furnished  by  the  insurance  underwriters,  and  which 
induced  plaintiff  to  take  out  the  policy,  contained  the  following: 

"The  subscribers  hare  deposited  a  large  cash  guaranty  fund  in  the  New 
Tork  Security  and  Trust  Company,  which,  in  addition  to  the  premium  receipts, 
ts  available  for  the  settlement  of  claims.  In  addition  to  this,  the  subscribers 
are  each  indlridually  liable,  to  the  full  extent  of  his  wealth,  for  every  risk 
flo  made  by  them.  These  himdred  men  represent  over  ^400,000,000,  thus 
making  insurance  by  them  much  stronger  than  by  any  company.  •  •  * 
The  security  offered  by  the  Guarantee  &  Accident  Lloyds  is  unlimited  lia- 
bility. •  •  •  In  case  of  a  vacancy  occurring  either  through  death  or  busi- 
ness embarrassment  of  a  subscriber,  his  place  is  immediately  filled  by  one 
from  the  waiting  list" 

The  statement  in  the  letter  before  quoted  flatly  contradicts  these 
representations  of  the  circular,  and  was  admissible  for  that  purpose. 
Bartlett  v.  Tarbox,  1  Abb.  Dec.  120;  Mount  v.  Bogert  Anth.  N.  P. 
259;  Marvin  v.  Richmond,  3  Denio,  58;  Slingerland  v.  Norton,  58 
Hun,  578,  12  N.  Y.  Supp.  647;  applied.  Manufacturing  Co.  v.  Trow- 
bridge, 68  Hun,  28,  22  N.  Y.  Supp.  674;  Jones  v.  Sparks,  2  N.  Y. 
St  Rep.  139;  9  Am.  &  Eng.  Enc.  Law,  353,  354.  Smith  v.  Satterlee, 
130  N.  Y.  677,  29  N.  E.  225,  does  not  apply,  because,  as  the  court  said, 
^'the  letter  which  was  put  in  evidence  did  not  contain  an  admission  of 
the  fact,  but  rather  an  offer  of  compromise.".  The  justice  having  com- 
mitted no  error  requiring  reversal,  and  the  verdict  being  supported 
by  evidence,  the  judgment  must  be  affirmed,  with  costs. 
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Ul  Misc.  Rep.  42a) 

liAMSON  CONSOLIDATED  STORE-SERVICE  CO.  T.  CONYNGHAM. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    February  4, 

ISOfi.) 

1.  Corporations— Actions— Dbniai.  of  Cobporatb  Extstbnce. 

A  denial,  on  information  and  belief,  that  plaintiff  is  a  corporation,  is 
not  an  "afBrmative  allegation,"  within  Code  Civ.  Proc.  t  1776.  providing 
that  corijorate  existence  of  a  plaintiff,  as  alleged  In  the  complain  t,  need 
not  be  proved  on  the  trial,  imless  the  answer  contains  an  "affirmative  alle- 
gation" that  plaintiff  was  not  a  corx>oration. 

2L  Sale— Warranty  or  Ccllateral  Contract. 

Plaintiff  sold  defendant  a  machine  under  a  contract  wbi«>h  specified  the 
price  and  the  terms  of  the  payment  At  the  time  of  delivery  of  the  ma- 
chine plain  tiff  gave  defendant  a  written  agreement  to  keep  It  in  repair  for 
two  years  free  of  charge.  Eeld,  that  such  agreement  was  not  a  warranty 
or  a  condition  precedent,  but  was  an  independent  undertaking  by  plaintiff, 
a  breach  of  which  did  not  entitle  defendant  to  rescind  the  contract  of  sale, 
but  only  gave  htm  an  action  for  damages  for  breach. 

Appeal  from  Sixth  district  court. 

Action  by  the  Lamson  Consolidated  Store-Service  Company  against 
Michael  Conyngham  to  recover  on  certain  promissory  notes  given 
for  the  purchase  price  of  a  cash  register.  The  answer  alleged  a 
breach  of  guaranty  on  plaintiff's  part  to  keep  the  machine  in  repair. 
From  a  judgment  In  favor  of  defendant  for  costs,  rendered  by  a  juB- 
tice  without  a  jury,  plaintiff  appeals.    Beversed. 

Argued  before  BOOKSTAVEB  and  BISCHOFF,  JJ. 

Wilmer  &  Canfield,  for  appellant 
Gmnbleton  &  Hottenroth,  for  respondent. 

BOOKSTAVEB,  J.  In  an  action  by  a  foreign  corporation,  the 
plaintiff  need  not  prove  upon  the  trial  the  existence  of  the  corporation 
as  alleged  in  the  complaint,  unless  the  answer  contains  an  affirmative 
allegation  that  the  plaintiff  is  not  a  corporation.  Code  Civ.  Proc. 
§  1776.  A  denial,  upon  information  and  belief,  that  plaintiff  is  a 
corporation,  is  not  such  an  "affirmative  allegation."  Vulcan  v.  My- 
ers, 58  Hun,  162, 11  N.  Y.  Supp.  663;  Association  v.  Bead,  93  N.  t. 
474;  Bengston  v.  Steamship  Co.,  31  Hun,  96.  By  section  1779  of  the 
Code,  section  1776  is  made  to  apply  to  foreign  corporations.  Vulcan 
V.  Myers,  supra.  It  is  not,  therefore,  incumbent  upon  plaintiff  to 
prove  its  corporate  existence. 

The  machine  was  delivered  to  and  accepted  by  defendant.  Ac- 
cording to  the  terms  of  the  contract  of  sale,  defendant  paid  down 
f25,  and  gave  ten  notes  of  |15  each,  and  one  for  |20,  payable  on 
succeeding  months,  for  the  remainder  of  the  purchase  price.  Two 
of  these  f  15  notes  were  paid,  and  the  remainder  were  not.  This  ac- 
tion is  brought  to  recover  on  the  remaining  eight,  amounting  to  $120 
in  all.  At  the  time  of  the  delivery  of  the  machine,  the  agent  gave 
defendant  a  written  agreement  to'  keep  the  cash  register  in  repair, 
from  ordinary  wear  and  tear,  for  two  years,  free  of  charge.  Defend- 
ant contends  that  this  agreement  was  a  condition  precedent  to  his 
performance  of  the  contract,  and  that,  by  reason  of  plaintiff's  failure 
to  keep  the  machine  in  repair,  he  was  justified  in  tendering  back  the 
v.32-N.v.8.no.2— 9 
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machine,  and  demanding  the  return  of  the  payments  already  made. 
We  cannot  concur  in  this  view.  The  contract  was  a  complete  instru- 
ment in  itself,  and  plaintiff  performed  his  part  by  delivering  the  cash 
register  called  for,  which  defendant  accepted.  The  agreement  to 
keep  in  repair  was  not  a  warranty  of  the  original  article,  nor  was  it 
a  condition  precedent.  Benj.  Sales,  §§  561,  562;  Tipton  v.  Feitner, 
20  N.  Y.  423;  De  Kay  v.  Bliss,  120  N.  Y.  91,  24  N.  E.  300.  It  was 
an  independent  undertaking  on  the  part  of  the  plaintiff^  a  breach  of 
which  did  not  entitle  defendant  to  rescind  the  first  contract,  but  gave 
him  an  action  for  damages  for  the  breach.  Even  if  it  could  be  held 
to  be  a  condition  of  the  first  contract,  the  effect  would  be  the  same. 
It  was  not  a  condition  precedent,  and  the  breach  of  a  condition  sub- 
sequent only  gives  a  right  of  action  for  damages.  It  was  not  neces- 
sary to  prove  the  presentation  of  the  notes,  as  the  action  is  against 
the  maker,  and  not  an  indorser.  Hills  v.  Place,  48  N.  Y.  520.  It 
is  therefore  clear  that  the  judgment  should  have  been  for  plaintiff, 
less  any  damages  sustained  by  defendant  by  reason  of  any  breach 
by  plaintiff  of  tide  agreement  to  keep  in  repair.  No  damages  for  such 
a  breach  were  proved  upon  the  trial.  The  judgment  must  therefore 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 


(11  Misc.  Rep.  432.) 

NICHOLSBURG  v.  SECOND  AVE.  R.  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

COHTRIBUTORT  NeCJLIGKNCE— ATTEMPT  TO   AVOID   SdDDEK    DANGER. 

In  an  action  for  personal  injuries,  a  verdict  for  plaintiff  will  not  be  dis- 
turbed where  it  appears  that  the  accident  occurred  while  plaintiff  was  at- 
tempting to  avoid  sudden  danger  occasioned  by  defendant's  negligence, 
though,  if  plaintiff  had  adopted  another  course,  be  would  have  escaped  In- 
jury- 
Appeal  from  Seventh  district  court. ' 

Action  by  Henry  Nicholsburg  against  the  Second  Avenue  Railroad 

Company  for  injuries  to  plaintiff's  vehicle  sustained  by  a  collision 

•»rith  defendant's  street  car.    From  a  judgment  in  favor  of  plaintiff, 

rendered  by  the  justice  without  a  jury,  defendant  appeals.    AfSrmed. 

Argaed  before  B00K8TAVER  and  BISCHOFF,  JJ. 

Payson  Merrill,  for  appellant. 
Max  Bayerdorfer,  for  respondent 

BISCHOFF,  J.  An  examination  of  the  record  leads  to  the  con- 
clusion that  the  determination  of  the  justice  below  is  to  be  support- 
ed. From  the  evidence  it  appears  that  the  plaintiff  was  justified  in 
his  attempt  to  cross  the  track  in  front  of  the  defendant's  car,  there 
being  a  sufficient  distance  between  the  vehicles  to  render  the  act 
consistent  with  his  duty  as  imposed  by  law,  in  view  of  the  facts  tes- 
tified to  with  regard  to  the  slow  approach  of  the  car.  It  is  not  dis- 
puted that  the  driver  of  the  car  suddenly  caused  an  acceleration  of 
its  speed,  and  the  evidence  supports  the  conclusion  that  this  acceler- 
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ation  was  the  cause  of  the  accident,  and  that  it  was  due  to  a  disre- 
gard of  that  care  upon  the  part  of  the  defendant's  servant  which 
was  called  for  by  the  circumstances.  It  is  claimed,  however,  that 
the  plaintiff  was  chargeable  with  contributory  negligence  by  reason 
of  his  faUore  to  drive  directly  across  the  track,  as  was  his  original 
intention,  but  at  an  accelerated  speed,  when  he  observed  the  sudden 
impetus  g^ven  to  the  car.  Wliat  he  actually  did  was  to  turn  his 
vehicle,  and  endeavor  to  drive  along  titie  track,  in  front  of  the  car, 
and  away  from  it,  to  enable  the  driver  to  lessen  its  speed  in  time  to 
avoid  a  collision;  but  the  attempt  was  unsuccessful,  and  the  acci- 
dent resulted.  It  might  be  assumed  tliat  by  taking  a  different  course 
the  plaintiff  could  have  avoided  the  Injury,  but  this  sudden  call  upon 
him  to  adopt  one  of  two  courses  in  the  face  of  danger  was  caused  by 
the  defendant's  negligent  act  in  creating  the  dangerous  situation, 
and  we  are  not  to  say  that  a  recovery  was  nnauthorized  because  the 
course  chosen  was  not  shown  to  be  obviously  the  wiser  and  safer  of 
the  two.  Quill  v.  Railroad  Co.,  16  Daly,  313, 11  N.  Y.  Supp,  80;  Id., 
126  N.  Y.  629,  27  N.  E.  410;  Lowery  v.  Railway  Co.,  99  N.  Y.  158,  1 
N.  B.  608.    The  judgment  should  be  affirmed,  with  costs. 


(U  Misc.  Rep.  325.) 

JATON  V.  BRENTWOOD  HOTEL  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Torm.    Febmary  4, 

189S.) 

BviDEXCB — Conclusion  o»  Withess. 

On  an  Issne  as  to  whetber  <»ie  W.  was  authorized  by  defendant  to  em- 
jdoy  plaintiff.  It  Is  error  to  ask  W.  whether,  from  conversationa  that  be  bad 
wltb  some  of  defendant's  directors,  they  employed  him  as  manager  and 
antborlzed  him  at  any  of  the  conversations  to  hire  help,  as  such  question 
calls,  not  for  the  conversations  themselves,  bat  for  the  witness'  conclusion 
as  to  the  legal  effect  thereof. 

Appeal  from  Eighth  district  court 

Action  by  Louis  Jaton  against  the  Brentwood  Hotel  Company  for 
work,  labor,  and  services.  There  was  a  judgment  in  favor  of  plain- 
tiff, and  defendant  appeals.    Reversed. 

Argued  before  BOOKSTAVEB.  BISCHOFF,  and  GIEGEBICH, 
JJ. 

John  W.  Blair,  for  appellant. 
Welsh  &  Daniels,  for  respondent 

BOOKSTA^'ER,  J.  The  plaintiff  sued  for  wages  claimed  to  have 
heea  earned  by  him  as  cook  in  the  Austral  Hotel,  at  Brentwood, 
liiHig  Island,  between  Jannary  23  and  April  7, 1894,  and  claimed  that 
he  worked  in  that  hotel  in  that  capacity  during  the  period  speciffed, 
which  claim  is  undisputed.  It  is  likewise  undisputed  that  the  hotel 
was  owned  by  the  defendant  company.  But  defendant  denied  it 
was  interested  in  the  management  of  it  at  that  time.  It  also  denied 
that  plaintiff  was  employed  by  any  one  having  authority  to  speak 
for  the  company,  and  that  defendant  ever  received  any  benefit  from 
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his  services,  or  agreed  to  pay  him  therefor.  It  is  uncontradicted 
that  the  contract  for  plaintlfl's  services  was  made  by  one  Stanley 
H.  Wetmore. 

Two  questions  of  fact  were  presented  for  determination:  First 
In  liiring  the  plaintiff,  did  Wetmore  contract  for  himself  or  for  the 
company?  And,  second,  if  for  the  company,  had  he  authority  to  do 
so?  From  the  retam  we  strongly  incline  to  the  opinion  that  the 
contract  of  hiring  was  made  by  Wetmore  either  for  himself  or  for 
the  syndicate  of  which  he  was  a  member,  and  not  for  the  company; 
and  the  evidence  that  Wetmore  at  the  time  was  acting  for  the  com- 
pany seems  to  us  to  be  entirely  inconclusive.  But  as,  in  our  judg- 
ment, there  must  be  a  new  trial  of  this  action,  it  would  be  improper 
for  us  to  determine  either  of  these  questions  on  tiiis  appeal,  as  a 
new  trial  may  develop  other  facts  in  relation  to  both. 

Upon  the  trial,  Mr.  Wetmore  was  on  his  direct  examination  asked 
this  question:  "Mr.  Wetmore,  from  the  conversations  that  you  had 
with  Mr.  Pinto  and  Mr.  Hart,  did  they  employ  you  as  manager  to 
take  charge  of  the  Austral  Hotel  at  Brentwood,  Long  Island,  and 
authorize  you,  at  any  of  those  conversations,  to  hire  sufiQcient  help 
to  run  the  same?"  And  this  question:  "And,  again,  I  want  to 
know  particularly  if  Mr.  Hart,  at  any  of  those  conversations,  in- 
formed you  whether  he  was  a  director  of  the  Brentwood  Hotel  Com- 
pany, and  authorized  to  hire  you  as  manager,  and  authorize  you  to 
hire  others."  Both  of  these  questions  were  objected  to  as  incom- 
petent, and,  in  the  objection  to  the  first,  specific  attention  was  called 
to  the  fact  that  it  called  for  a  conclusion;  but  the  court  overruled 
the  objection  to  both  questions,  and  the  witness  was  permitted  to 
answer  them.  No  argument  seems  to  us  necessary  to  show  that 
these  rulings  were  erroneous.  The  questions  called,  not  for  the  con- 
versations themselves,  but  for  the  witness'  conclusion  as  to  the  legal 
effect  of  such  conversations.  It  was  one  of  the  vital  points  to  be 
determined  by  the  court,  and  not  by  the  judgment  of  the  witnesa 
A  number  of  other  questions,  entirely  irrelevant  to  the  inquiry,  were 
asked  by  plaintiff's  counsel,  and  objected  to  by  defendant's  counsel ; 
but  the  objections  were  overruled  by  the  court,  and  the  testimony 
admitted,  which  it  is  not  now  necessary  to  further  discuss.  It  is 
impossible  for  us  to  say  that  these  answers  did  not  have  an  inflaence 
upon  the  court  in  arriving  at  a  conclusion,  and  therefore  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  erent    All  concur. 


(11  Misc.  Rep.  345.) 

JOHNSON  V.  DOLL. 

(OommoD  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1886.) 

1.  Tenancy  from  Yeab  to  Year— Holdino  Over. 

Where  a  tenant  takes  possession  under  lease  for  one  year,  and  continnea 
In  possession  after  the  expiration  of  that  year,  he  thereby  renews  the  let- 
ting for  another  year  on  the  same  terms. 
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8.  PwKciPAt.  AKD  Agent — nioRTs  ov  Ukdisclobkd  Principal. 

The  fact  that  premises  'were  let  to  the  tenant  by  an  agent  without  dla- 
closing  his  agency,  and  that  the  tenant  supposed  the  agent  to  be  the  owner, 
iloes  not  prevent  the  owner  from  recovering  the  rent. 

S.    WlTSKSa— CUBDIBILITT— AgEKTS. 

The  fact  that  a  witness,  as  agent  for  plaintiff,  made  the  contract  sued  on, 
does  not  furnish  any  ground  for  discrediting  his  testimony. 

Appeal  from  First  district  court 

Action  by  James  D.  JohnBon  against  Julius  Doll  for  rent  There 
was  a  judgment  in  faTor  of  defendant,  and  plaintiff  appeals.  Be- 
verspd. 

Argued  before  BOOKSTAVER,  BISOHOFP,  and  GIEaEBIGH,  JJ. 

Johnston  &  Johnston,  for  appellant 
M.  L  Friedlander,  for  respondent 

BOOKSTAVER,  J.  The  issues  in  this  action  were  joined  by  writ- 
ten complaint  and  answer.  The  plaintifl  sued  for  rent  of  store  and 
firat  floor  of  No.  1305  Lexington  avenue,  in  this  city,  for  the  months 
of  February,  March,  and  April,  1894,  amounting  to  tiie  sum  of  f  114.99, 
under  a  yearly  letting  by  one  Anton  Schwarz,  plaintiff's  assignor,  to 
the  defendant  The  answer  admitted  nonpayment  of  the  rent,  and 
alleged  that  the  plaintiff  was  not  the  real  party  in  interest,  and  that 
one  Emanuel  Popper  was,  and  that  said  Popper  was  defendant's  land- 
lord, and  owner  of  the  premises,  and  set  up  as  a  defense  the  surren- 
der of  the  first  floor  of  the  premises  to  Popper,  as  landlord,  and  also 
set  up  as  a  counterclaim  that  Popper  owed  the  defendant  the  sum 
of  |90  for  work,  labor,  and  services  performed  by  the  defendant  for 
him.  Popper  was  called  as  a  witness  for  the  plaintiff,  and  swore  that 
he  knew  both  the  defendant  and  Mr.  Schwarz,  the  owner  of  the 
premises,  and  had  been  the  agent  for  him,  for  renting  the  premises, 
for  10  or  11  years,  and  that  he  communicated  that  fact  to  the  de- 
fendant. He  also  testifled  he  let  the  premiBes  in  question,  consisting 
of  a  part  of  the  store  and  the  floor  upstairs,  at  the  rate  of  |18.33  for 
the  store  and  |20  for  the  floor,  making  in  all  |38.33  a  month;  that 
the  rent  was  payable  in  advance,  and  that  the  defendant  had  not 
paid  for  the  months  of  February,  March,  and  April,.  1894;  and  that 
this  rent  amounted  to  the  som  of  $11499.  On  cross-examination  it 
appeared  that  the  flrst  agreement  with  the  defendant  was  in  1892, 
for  the  store,  and  that  he  then  hired  it  for  one  year,  and  took  pos- 
Mssion  in  April,  1892,  and  that  a  few  months  afterwards  he  took 
the  floor  over  the  store  for  f20  a  month.  The  defendant  testifled 
that  he  did  not  know,  and  never  saw,  Schwarz,  plaintifTs  assignor, 
and  that  Popper  never  told  him  that  Schwarz  was  the  owner  of  the 
house,  and  that  he  had  never  had  any  business  with  Schwarz,  and 
never  hired  the  premises  from  him.  He  also  testifled  that  he  hired 
the  flat  from  month  to  month,  but  nowhere  claims  that  he  took  the 
store  by  the  month.  He  also  testified  he  gave  the  keys  to  the  jani- 
treas  on  the  18th  January,  when  he  moved  out,  but  admits  he  did  not 
give  them  to  Popper.  The  defendant  also  called  the  janitress  of  the 
boilding,  who  testified  that  defendant's  brother  handed  her  the 
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keys  of  the  flat  in  the  latter  part  of  January,  and  ahe  took  them,  and 
hung  them  upstairs,  in  the  rooms  defendant  had  just  vacated,  and 
a  couple  of  days  afterwards  she  met  Mr.  Popper,  and  told  him  that 
defendant  had  moved  out,  and  that  Mr.  Popper  was  the  agent  of 
Mr.  Schwarz.  She  testified  that  when  she  told  Popper  about  the 
keys  he  said  that  he  had  not  authorized  her  to  take  the  keys  from 
the  defendant,  and  that  he  expected  the  defendant  to  pay  rent  for 
the  premises.  On  this  state  of  facts,  the  court  below  gave  judgmoit 
in  favor  of  the  defendant,  from  which  this  appeal  is  taken. 

The  original  agreement  having  been  for  one  year,  and  the  defend- 
ant having  entered  into  possession  and  occupied  it  for  that  year, 
when  he  continued  in  possession  after  the  expiration  of  that  year 
he  thereby,  ipso  facto,  renewed  the  letting  for  another  year,  for 
the  same  term  and  under  the  same  conditions  as  the  previous  let- 
ting. Garrick  v.  Menut  (City  Ct.  N.  Y.)  17  N.  Y.  Supp.  455;  Ackley 
V.  Westervelt,  86  N.  Y.  448;  Schuyler  v.  Smith,  51 N.  Y.  309;  Laugh- 
ran  V.  Smith,  75  N.  Y,  205;  Coudert  v.  Cohen,  118  N.  Y.  309,  23  N.  E. 
298.  The  plaintiff's  witness  Popper  testified  that  he  was  the  agent 
of  the  owner  of  the  premises,  for  the  letting  thereof,  and  in  this  he  is 
corroborated  by  the  defendant's  witness  the  housekeeper.  As  against 
this,  all  that  the  defendant  said  was  that  he  never  knew  Mr.  Schwarx, 
and  that  Popper  had  not  told  him  that  he  was  representing  Mr. 
Schwarz,  the  owner.  This  did  not  raise  any  issae  between  the  par- 
ties, except  as  to  the  fact  of  information,  and  that  was  wholly  imma- 
terial. If  Popper  did  not  disclose  to  the  defendant  his  agency,  it 
in  no  way  prevented  the  real  owner  from  ratifying  the  act  of  his 
agent,  and  claiming  the  rent  due  him.  But  it  is  strongly  urged  that 
Popper  was  an  interested  witness,  in  that  the  defendant  had  a  coun- 
terclaim against  him.  As  I  understand  from  the  return,  and  from 
defendant's  counsel  on  the  argument  and  in  his  brief,  this  counter- 
claim  was  abandoned  on  the  trial,  as  it  well  might  have  been.  There 
could  be  no  recovery  of  a  debt  due  from  Popper  to  the  defendant, 
from  the  plaintiff.  He  therefore  had  no  pecuniary  interest  in  the 
result  of  this  trial,  and  his  interest  was  that  of  an  agent,  merely, 
which,  standing  alone,  would  not,  in  our  judgment,  warrant  the  court 
below  in  disctiditing  his  testimony,  while  the  act  of  the  janitreas 
did  not  make  her  so  interested  in  the  result  as  to  warrant  the  rejec- 
tion of  her  testimony.  See  Howe  v.  Schweinbei^,  4  Misc.  73,  23  N. 
Y.  Supp.  607.  We  tiierefore  think  that,  in  any  possible  view  of  the 
case,  the  plaintiff  was  entitled  to  recover  for  the  three-months  rent 
of  the  store,  on  the  undisputed  evidence  that  his  assignor  was  the 
owner  of  the  premises,  and  Popper  only  his  agent  Taintor  v.  Pren- 
dergas^  3  Hill,  72;  Gubner  v.  Vick,  6  N.  Y.  St  Bep.  5.  In  Manette 
v.  Simpson  (Sup.)  15  N.  Y.  Supp.  448,  the  court  said  that  either  prin- 
cipal or  agent,  in  such  a  case,  could  sue,  in  either  of  their  individual 
names,  upon  the  contract  of  leasing  made  by  the  agent  with  the  de- 
fendant, the  tenant  of  the  demised  premises. 

We  also  think  the  evidence  as  to  the  surrender  of  the  flat  clearly 
insufficient  The  mere  giving  up  the  keys,  even  to  the  landlord,  has 
been  held  not  sufficient  to  constitute  a  surrender.    Thomas  v.  If  elson. 
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69  N.  Y.  118;  Lucy  v.  Wilkins,  33  Minn.  441, 23  N.  W.  86L  Much  letw 
can  the  handing  of  them  to  a  janitress,  who  is  not  shown  to  have  any 
authority  to  receive  them  or  a  surrender,  be  considered  a  surrrader. 
There  was  no  attempt  to  show  any  surrender  of  the  store  at  any 
time.  The  judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered,  witii  costs  to  the  appellant 

BISCHOPP,  J.,  concurs. 

6IEGEBICH,  J.  (concurring).  The  only  possible  theory  upon 
which  the  verdict  of  the  court  below  can  be  sustained  is  that  both 
the  agent  and  the  janitress  were  interested  witnesses;  but,  assuming 
— not  conceding — such  to  be  the  fact,  their  testimony,  being  uncon- 
tradicted and  unimpeached,  could  not  be  disregarded.  In  the  case 
of  Lomer  v.  Meeker,  25  N.  Y.  361,  the  action  was  upon  a  promissory 
note;  and  the  payee  thereof  testified  to  the  defense  of  usuiy,  which 
was  set  up  by  the  answer.  The  witness  was  not  impeached  or  con- 
tradicted, and  the  defendants  moved  that  the  complaint  be  dismissed 
on  the  ground  that  the  proof  showed  that  the  note  had  been  dis- 
counted at  an  usurious  rate.  This  motion  was  denied,  and  the  de- 
fendants excepted.  The  case  was  then  submitted  to  tiie  jury,  who 
found  a  verdict  in  favor  of  the  plaintifT.  Tlie  judgment  thereon  hav- 
ing been  aflQrmed  at  general  term,  the  defendants  appealed  to  the 
court  of  appeals,  where  the  judgment  was  reversed.  Smith,  J.,  who 
Bpoke  for  the  court,  said: 

The  poBltlTe  testimony  of  an  tmimpeaclied,  nncontradicted  witness  cannot 
be  disregarded  by  court  or  Jniy  arbitrarily  oe  capriciously.  They  are  bound  to 
b^eve,  for  judicial  purposes,  such  testimony;  and  it  would,  in  an  instance 
like  this,  be  the  clear  duty  of  the  court  to  set  aside  the  verdict  of  a  Jury, 
founded  on  a  disbelief  of  clear,  uncontradicted,  and  undisputed  evidence." 

This  ruling  was  followed  in  Kelly  v.  Burroughs,  102  N.  Y.  93,  6 
N.  E.  109,  where  it  was  held  that  a  verdict  may  be  directed  where  the 
only  testimony  to  sustain  it  is  that  of  the  person  requesting  the 
verdict,  if  the  same  is  uncontradicted,  and  there  exists  no  circum- 
stance from  which  an  inference  against  the  fact  so  established  can 
be  drawn.  The  doctrine  of  this  case  has  also  been  followed  in 
Dwight  V.  Insurance  Co.,  103  N,  Y.  341,  8  N.  E.  654,  and  Flyer  v.  In- 
surance Co.,  121  N.  Y.  689,  24  N.  E.  929.  From  a  consideration  of 
the  cases  cited,  and  other  kindred  ones,  they  seem  to  me  to  establish 
the  rule  that  the  positive  testimony  of  a  witness,  though  interested 
bi  the  result  of  the  litigation,  cannot  be  disregarded,  if  the  same  is 
nncontradicted,  and  if  there  exists  no  circumstance  from  which  an 
Inference  against  the  fact  testified  to  by  him  can  be  drawn.  There 
were  no  facts  or  circumstances  proved  on  the  trial  which  bring  the 
case  at  bar  within  this  exception.  I  therefore  concur  in  the  reason- 
ing and  conclusion  as  expressed  in  the  learned  opinion  of  Judge 
BOOKBTAVER 
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ai  Misc.  Rep.  351.) 

SIMPSON  et  at  V.  MASSON. 

(Common  Pleoa  of  New  ¥ork  City  and  County,  General  Term.    February  4. 

1895.) 

1.  Tenancy  from  Month  to  Month— Notick  to  Qoit. 

The  character  of  a  tenancy  from  month  to  month  Is  not  changed  by  the 
promise  of  the  landlord  to  give  "due  notice"  to  quit,  due  notice  being  the 
five-days  notice  prescribed  by  Iawb  18S2,  c.  S03.  Hoffman  t.  Van  Allen 
22  N.  Y.  Supp.  369,  distinguished. 

2.  Same— Phoof  of  Sbrvicb— Summary  Proceedings. 

Service  of  notice  to  quit  may  be  proved  by  common-law  evidence,  and 
therefore  affidavit  of  service  of  notice  need  not  be  attached  to  petition  in 
summary  proceedings. 
&  8A.UB — Service  or  Original  or  Copy. 

Service  on  a  monthly  tenant  of  the  fire-clays  notice  to  quit  may  be  made 
on  delivery  of  the  orlglnaL  Posson  v.  Dean,  8  Civ.  Proc.  K.  177.  dis- 
tinguished and  doubted. 

4.  Same — Who  may  Make  Service. 

Act  1889,  providing  that  notice  shall  be  served  in  like  manner  as  a  sum- 
mons, relates  to  the  way  In  which,  and  the  person  on  whom,  the  notice  is 
to  be  served,  and  not  to  the  person  who  shall  serve  It,  and  therefore  does 
not  require  service  by  a  marshal  or  person  duly  deputized  by  the  Justice. 

5.  Appeal — Briefs— Statement  of  Points. 

A  point  in  appellant's  brief  which  refers  merely  to  certain  pages  of  tbe 
testimony,  without  stating  when  the  questions  were  asked  or  answers  ex- 
cluded, or  any  reason  for  any  error  in  respect  to  them,  is  too  Indefinite  to 
raise  any  question  as  to  the  admission  and  exclusion  of  tbe  evidence. 

Appeal  from  district  court. 

Bummary  proceedings  by  James  Simpson  and  another  against 
Marie  Masson.  From  a  final  order  in  favor  of  plaintiffs,  defendant 
appeals.    Affirmed. 

Argued  before  BOOKSTAVEB,  BISCHOPF,  and  GIEGEBICH, 
JJ. 

Nathan  Lewis,  for  appellant 
Arthur  D.  Williams,  for  respondents. 

BOOKSTAVEB,  J.  The  landlords  commenced  summary  proceed- 
ings to  recoTer  the  possession  of  certain  premises  described  in  tke 
petition,  alleging  that  the  tenant  was  a  monthly  tenant  The  answ^^ 
denied  a  monthly  luring,  and  alleged  that  the  hiring  was  not  by  the 
month,  but  that  the  landlords  were  to  give  six  montiis'  notice  before 
they  would  take  possession  of  the  place.  The  appellant  strenaously 
contends  that  she,  having  an  established  business,  would  not,  in  the 
nature  of  things,  be  content  to  hire  a  place  from  month  to  month. 
But  the  written  lease  introduced  in  evidence  by  the  landlords  shows 
beyond  controversy  that  the  first  hiring  by  the  tenant  in  April,  1890, 
was  for  the  term  of  one  month  only,  for  it  expressly  says  that  the 
hiring  was  "for  the  term  of  one  month,  to  commence  on  the  1st  day 
of  May,  1890,  and  end  on  the  Ist  day  of  June,  1890,  and  from  month 
to  month  only  thereafter,  at  the  monthly  rent,"  etc  There  is  not  a 
particle  of  evidence  in  the  case  that  the  tenant  at  any  time  thereafter 
sought  or  procured  any  change  of  the  terms  of  the  first  agreement  un- 
til May,  1894.    This  fact  of  itself  overcomes  the  force  of  appellant's 
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contention.  It  shows  that,  whatever  others  might  hare  wished  in 
flQch  case,  she  was  content  with  a  monthly  hiring.  But  she  contends 
that  a  new  agreement  was  made  in  May,  1894,  and  testifies  that  she 
had  a  conversation  with  the  landlords' collectingagenttelatlve  to  the 
length  of  time  she  could  continue  to  occnpy  the  premises,  as  she  had 
heard  that  the  landlords  intended  tearing  them  down  and  rebuilding, 
and  the  agent  said  he  would  ascertain  and  communicate  with  her; 
and  that  theretif ter  he  came  back  and  stated  to  the  defendant  that 
the  landlords  would  give  her  six  months'  notice  before  they  would 
take  possession  of  the  place.  And  in  this  latter  statement  she  is  to 
some  extent  corroborated  by  a  witness  produced  by  her.'  The  land- 
lords' witness  Ross  testified  IMt  tlie  tenant  ''told  me  in  May,  1894, 
that  she  was  afraid  they  would  pull  down  the  building,  and  she 
would  have  to  look  for  another  house;  that  he  said  he  didn't  know 
anything  about  it,  bat  that  he  would  ascertain;  that  he  saw  Mr.  Mc- 
Ck>rmick,  who  said  that  there  was  a  prospect  of  them  building  this 
year,  and,  if  they  should,  they  would  know  six  months  befordiand, 
and,  if  they  did,  they  would  give  the  tenant  due  notice."  This 
raised  a  direct  conflict  of  evidence,  and  it  was  within  the  province  of 
the  judge  who  had  charge  of  the  proceedings  to  determine  where 
the  truth  lay;  and  from  an  examination  of  all  the  testimony  on  this 
point  we  think  that  his  decision  was  correct,  and  that,  instead  of 
the  landlords'  agent  promising  to  give  six  months'  notice  of  the  ter- 
mination, he  only  promised  to  give  due  notice.  It  appears  from  the 
evidence  that  on  September  21, 1894,  Mr.  McCJormick,  the  landlords' 
financial  agent,  called  upon  the  tenant,  and  told  her  that  the  land- 
lords wanted  the  premises  from  the  1st  of  October.  She  did  not  va- 
cate, and  upon  October  23d  a  notice  to  quit  was  served  upon  her, 
and  these  proceedings  were  thereafter  duly  instituted.  The  tenancy, 
as  found  by  the  judge  on  quite  sufficient  evidence,  was  from  montii 
to  month.  The  statement  that  the  landlords  would  give  due  notice 
did  not  change  its  character.  Chapter  357,  Laws  1889,  amending 
chapter  303,  Laws  1882,  provides  that  at  least  five  days'  notice  to 
quit  shall  be  given  to  a  monthly  tenant.  Due  notice  is  therefore 
five  days'  notice.  The  notice  was  served  upon  October  23d,  demand- 
ing possession  of  the  premises  on  November  1st,  thereby  eight  days' 
notice  instead  of  the  five  required  by  law.  Besides  this,  the  tenant 
had  been  informed  of  the  landlords'  wishes  a  month  before,  but  re- 
fused to  comply  with  them.  The  cases  cited  by  appellaift  were 
mostly  decided  before  the  enactment  of  chapter  303,  Laws  1882.  In- 
surance Co.  V.  Gosford,  8  Misc.  Bep.  609,  23  N.  Y.  8upp.  7,  is  not  in 
point  Hoffman  v.  Van  Allen  (Com.  PI.)  22  N.  Y.  Supp.  369,  is  clearly 
distinguishable  in  that  the  tenant  failed  to  show  that  the  letting  was 
for  a  term  of  one  month,  as  was  the  case  in  these  proceedings. 

It  is  objected  that  the  justice  erred  in  permitting  the  landlords  to 
put  in  oral  proof  of  the  service  of  the  notice  to  quit,  there  being  no 
affidavit  of  service  attached  to  the  papers.  We  can  find  no  provision 
of  law  requiring  an  affidavit  of  senice  of  such  a  notice  to  be  at- 
tached to  the  petition,  and  it  was  held  in  People  v.  Walsh,  13  Wkly. 
Dig.  440,  and  also  in  Posson  v.  Dean,  8  Civ.  Proc.  R  177,  which  wUl 
be  more  particularly  noticed  hereafter,  that  such  an  affidavit  was 
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not  evidence,  and  that  the  servioe  of  mich  a  notice  had  to  be  proved 
by  competent  common-law  evidence.  The  oral  proof  was  therefore 
not  only  properly  admitted,  bat  was  essential  to  the  proof  of  the 
landlords'  case. 

It  is  further  objected  that  the  length  of  notice  was  not  sofficient, 
and  it  was  argned  that  the  tenancy  was  one  at  will,  and  required  30 
days'  notice.  Bnt,  as  before  shown,  it  was  clearly  a  tenancy  from 
month  to  month,  and  was  terminable  on  five  days'  notice.  It  is  idle 
to  contend  that  six  months  was  required  under  the  jnstice^s  finding. 

Appellant  also  contends  that  there  was  no  proof  of  service  on  the 
tenant  of  the  five-days  notice  as  required  by  the  statute.  There  is 
some  confusion  in  the  testimony  as  to  whether  the  five-days  notice 
that  was  served  was  signed  by  James  Simpson  only  or  by  Bimpson, 
Crawford  &  Bimpson,  and  also  whether  the  original  or  a  copy  was 
served  upon  the  tenant.  But  we  think  there  is  quite  sufficient  proof 
in  the  case  to  warrant  the  justice  in  finding,  as  he  did,  that  a  proper 
notice  of  five  days  was  served  upon  the  tenant,  and  that  it  was  duly 
signed  by  the  landlords,  Simpson,  Crawford  &  Simpson.  It  is  true 
that  two  papers  were  produced  before  the  justice,  but  he  had  the 
right,  and  it  was  his  dulj,  upon  the  evidence,  to  determine  which 
was  served. 

It  is  further  objected  to  the  notice  that  if  any  paper  was  served 
signed  by  Bimpson,  Crawford  &  Simpson,  the  landlords,  it  was  the 
original,  and  not  a  copy,  and  was  therefore  void ;  and  Poeaon  v.  Dean, 
supra,  is  cited  in  support  of  this  contention.  But  that  case  only  de- 
termined that  where  the  three-days  notice  of  demand  for  rent  was 
required  it  had  to  be  made  by  serving  a  copy,  and  not  the  original. 
The  five-days  notice  in  the  case  of  a  monthly  tenancy  is  under  an  en- 
tirely different  provision  of  law,  and  we  cannot  conceive  how  the 
tenant  could  have  been  in  any  way  injured  or  misled  by  the  service 
upon  her  of  the  original,  if  the  original  was  served  instead  of  a  copy. 
Even  in  the  case  of  a  three-days  notice  of  demand  of  rent,  we  very 
much  doubt  whether  the  decision  in  Posson  v.  Dean  is  correct  Sec- 
tion 2231,  relied  upon  in  support  of  the  position,  merely  provides 
for  the  service  of  the  three-days  notice  as  prescribed  by  section  2240 
for  the  service  of  a  precept;  tiiat  is,  it  relates  to  the  time  and  man- 
ner of  service,  rather  than  to  the  thing  to  be  served,  and  surely  is  s 
wide  difference  between  a  notice  and  a  precept.  There  can  be  bat 
one  oKginal  of  a  single  precept,  while  there  may  be  many  copies  of 
a  notice,  and,  in  the  sense  required  in  these  sections,  we  think  the 
original  itself  may  be  regarded  as  such  copy.  At  any  rate,  the  tend- 
ency of  the  courts  of  late  years  has  been  to  disregard  mere  techni- 
calities, where  it  is  evident  that  no  harm  could  have  arisen  by  reason 
of  their  omission. 

A  further  objection  is  made  to  the  service  of  the  five-days  notice 
in  that  it  was  not  served  by  either  the  landlords  or  any  agent  of 
theirs.  It  is,  however,  clear  from  the  testimony  that  it  was  served 
by  some  one  having  authority  from  the  landlord,  which  certainly 
makes  him  an  agent  within  the  meaning  of  the  statute.  What  one 
does  by  another  he  does  himself.  The  contention  that  this  notice  to 
quit  must  be  served  by  a  marshal  or  a  person  duly  deputized  or  em- 
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powered  by  the  justice  to  do  so,  is  futile.  The  service  of  this  notice 
was  not  in  any  way  a  court  proceeding,  nor  subject  to  the  regula- 
tions in  regard  to  district  courts.  The  act  of  1889,  providing  that 
the  notice  shall  be  served  in  the  same  manner  as  a  summons,  relates 
to  the  way  in  which  and  the  person  upon  which  the  notice  is  served, 
and  not  to  the  person  who  shall  serve  it. 

The  point  made  by  appellant's  counsel  on  his  brief  as  to  the  ad- 
mission and  exclusion  of  evidence,  is  altogether  too  indefinite  and 
uncertain,  especially  in  view  of  the  fact  that  he  did  not  argue  any  of 
them  orally  on  this  appeal.  It  merely  refers  to  certain  pages  of  the 
testimony,  without  stating  what  questions  were  asked  or  answers 
excloded,  or  any  reason  for  any  error  in  respect  to  any  of  them.  We, 
however,  have  examined  the  record  carefully,  and  find  that  the  rrf- 
erences  in  the  brief  to  some  of  the  pages  must  be  wholly  inaccurate, 
ns  therQ  are  no  exceptions  at  all  on  such  pages.  The  question,  "Did 
you  make  any  agreement  as  to  the  renting  of  the  premises?"  was 
improi>erly  admitted,  but  the  subsequent  testimony,  showing  what 
was  said,  and  the  introduction  of  the  agreement,  sufficiently  cured 
the  error.  The  admission  of  this  written  agreement  was  also  ob- 
jected to  on  the  ground  that  the  allegation  in  the  precept  was  that  the 
rentwasfrom October ItoNovemberl,  1894, and wasimmaterial.  The 
paper  was  evidence  of  the  original  agreement  to  lease,  and  also  that 
tiie  letting  was  from  month  to  montii  thereafter.  It  was  therefore 
material  to  show  the  character  of  the  tenancy  at  its  inception,  which 
continued  down  to  the  time  these  proceedings  were  brought,  as  de- 
termined by  the  justice.  McConniclc,  the  landlords'  agent,  was 
asked  whether  he  took  care  of  these  proceedings  for  the  plaintiffs, 
and  defendant  excepted  to  its  exclusion.  We  think  it  was  immate- 
rial, and  it  has  not  been  pointed  out  in  what  way  it  was  material,  or 
how  it  could  have  injured  the  tenant. 

The  motions  for  the  dismissal  of  the  proceeding  at  the  close  of  the 
landlords'  case,  and  for  an  order  in  tenant's  favor  at  the  close  of  the 
testimony,  were  properly  denied,  as  we  have  before  shown.  The 
landlords  made  out  a  prima  facie  case,  and  the  tenant's  testimony 
raised  a  conflict  of  evidence,  which  it  was  the  province  of  the  justice 
to  determine,  and  we  are  fully  satisfied  that  his  determination  was 
correct.  The  final  order  should  therefore  be  afQrmed,  with  costs. 
All  concur. 

(11  Misc.  Rep.  324.) 

MAYOR,  ETC.,  OP  CITT  OF  NEW  YORK  v.  ROLLER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

Wrnissa — Impkachmbht— Collateral  Mattkb. 

In  an  action  to  recover  penalty  from  defendant  for  practicing  medicine 
witboot  registration  as  required  by  law,  where  It  was  admitted  that  de- 
fendant was  not  a  registered  physician,  defendant's  testimony  on  cross- 
examination  that  he  had  never  practiced  medicine  relates,  not  to  a  col- 
lateral matter,  but  to  a  material  issue,  and  therefore  plaintiO  may  contra^ 
diet  it. 

Appeal  from  Sixth  district  court 
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Action  by  the  mayor,  etc.,  of  the  city  of  New  York,  against  Emil 
Roller,  to  recover  a  penalty.  From  a  judgment  in  fayor  of  defend- 
ant, rendered  by  the  justice  without  a  jury,  plaintiff  appeals.    Be- 

Argued  before  BOOKSTAVER,  BISCHOFP,  and  OIEOERICH,  JJ. 

Bobert  C  Taylor,  for  appellant 
Joseph  L  Green,  for  respondent. 

BISCHOFP,  J.  This  action  was  brought  to  recover  a  penalty 
alleged  to  have  been  incurred  by  defendant  under  section  163  of 
chapter  661  of  the  laws  of  1893,  whereby  an  individual  who  practices 
medicine  without  registration  and  qualification  as  required  is  made 
liable  to  the  penalty  of  |50  for  each  such  offense,  the  amount  to  be 
recovered  by  a  duly-constituted  medical  society  of  the  county  in  an 
action  brought  in  the  name  of  the  county.  The  ground  of  this  appeal 
Is  that  certain  evidence  was  erroneoudy  excluded  when  offered  by 
the  plaintilf  in  rebuttal.  The  plaintiff  established  a  prima  facie  case 
against  the  defendant  under  the  statute,  and  a  motion  to  dismiss 
the  complaint  was  made  when  plaintiff  rested,  and  was  properly 
denied.  Defendant  was  sworn  as  a  witness  in  his  own  behalf,  and 
npon  cross-examination  testified,  substantially,  that  he  had  never 
practiced  medicine,  in  answer  to  categorical  questions  asked  by 
plaintiffs  counsel.  In  rebuttal,  the  plaintiff  called  one  Hahn,  a  former 
clerk  of  the  defendant,  and  his  testimony,  in  contradiction  of  the 
defendant's  statements  referred  to,  was  sought  to  be  elicited,  but 
was  excluded,  under  exception,  upon  the  ground  that  such  testimony 
had  reference  merely  to  collaterjd  matter  brought  out  by  the  plain- 
tiff. 

The  ruling  was  obviously  erroneous.  The  fact  that  defendant  was 
not  a  registered  physician,  as  required  by  the  statute,  was  admitted 
by  the  answer,  and  the  sole  point  of  the  litigation  necessarily  was 
directed  to  the  fact  of  his  having  actually  practiced  medicine.  It 
would  be  difficult  to  conceive  of  a  case  to  which  an  issue  was  more 
strictly  material  than  was  that  upon  which  questions  were  here  ex- 
cluded as  dealing  with  collateral  matter.  Citation  of  authority  for 
the  proposition  that  a  party  is  not  bound  by  the  answers  of  a  witness 
elicited  upon  cross-examination  when  the  evidence  so  adduced  is 
relevant  to  a  material  issue  seems  hardly  called  for,  but  reference 
may  be  had  to  Andrews  v.  Newton,  3  N.  Y.  Wkly.  Dig.  507;  Bok  v. 
Vincent,  12  Abb.  Prac.  137;  Van  Tassel  v.  Railroad  Co.,  1  Misc.  Rep. 
299,  20  N.  Y.  Supp.  708;  Tayl.  Ev.  §§  1438,  1439. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
event    All  concur. 

(11  MI9C.  Rep.  420.)  jQj,g3  ^   p^LUMBO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Febroary  4. 

189(>.) 

Appeal— Wkiqht  of  Evidence. 

A  finding  by  the  trial  justice  on  conflicting  evidence  will  not  be  disturbed 
on  appeal. 
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Appeal  from  Fifth  district  court 

Action  by  George  H.  Jones  against  Theodore  Palumbo  to  recover 
a  balance  alleged  to  be  dne  jdaintiff  for  work,  labor,  services,  and 
materials  famished  as  a  plumber.  The  pleadings  were  oral,  and  the 
defenses  pleaded  wctc  a  general  denial,  payment,  and  nonjoinder 
of  parties  defendant  From  a  judgment  in  favor  of  plaintiff,  rendered 
by  the  justice  without  a  jury,  defendant  appeals.    Affirmed. 

Argued  before  BOOKSTAVER,  BISOHOFP,  and  GIEGERIOH,  JJ. 

Scott  Lord,  for  appellant 
Jacob  Levy,  for  respondent 

6IEGERIGH,  J.  The  defendant  seeks  a  reversal  of  the  judgment 
solely  upon  the  facts,  there  being  no  error  of  law  charged.  The  main 
question  litigated  upon  the  trial  was  whether  the  work  was  done 
for  the  defendant,  or  for  the  partnership  of  which  he  claims  to  have 
been  a  member.  The  plaintiff  testified  that  about  July,  1892,  the 
defendant  ordered  the  work  to  be  done;  and  that  the  services  and 
materials  were  rendered  and  furnished  during  a  period  from  July, 

1892,  to  February,  1893;  and  that  the  bill  amounted  to  1170.77,  upon 
which  f  51  was  paid  on  account,  leaving  a  balance  due  of  f  119.77. 
The  plaintiff  further  testified  that,  after  the  work  was  completed, 
the  defendant  came  to  his  office;  and  after  some  conversation, 
in  the  presence  of  Mr.  Lewis,  his  bookkeeper,  to  the  effect  that  he  did 
not  know  anything  about  the  defendant  having  a  partner,  and  that 
he  would  not  accept  him,  and  after  defendant  had  made  a  payment 
of  |51  on  account  the  plaintiff  caused  his  bookkeeper  to  make  out  a 
bin  addressed  to  Palumbo  &  Jordano,  at  the  request  of  the  defend- 
ant (which  bill  defendant  offered  in  evidence),  and  that  the  defend- 
ant promised  to  pay  the  balance  of  the  bill  within  a  short  space  of 
time.  The  plaintiff's  testimony  was  corroborated  by  his  bookkeeper, 
Mr.  Alexander  Lewis.  The  defendant  was  the  only  witness  for  the 
defense.  He  testified  that  one  Viclnzo  Jordano  was  his  partner,  and 
joint  owner  of  the  premises  upon  which  the  work  was  done  from  July, 

1893,  to  March,  1894;  that  they  sold  such  premises  on  May  1st;  that 
they  each  gave  directions  as  to  the  work;  that  he  never  requested 
plaintiff's  bookkeeper  to  make  out  a  bill  in  the  name  of  the  firm;  that 
he  made  the  payment  on  account  upon  February  17,  1893;  that  he 
received  the  said  bill  one  or  two  days  after  its  date, — ^February  17, 
1893.  He  also  testified  that  he  was  in  plaintiff's  office  on  thin  date, 
and  said  to  him : 

"  1>It.  Jonea,  the  house,  I  snppoee,  Is  sold,  because  we  signed  an  agreement. 
T  am  a  partner  In  that  house,  and  I  will  glTe  yon  my  partner's  address.  I 
want  to  pay  my  share,  because  I  don't  want  trouble.'  And  he  agreed  to  take 
my  share  $51  and  some  cents,  and  gave  a  receipt  for  that." 

It  will  be  observed  that  the  amount  of  the  bill  was  originally 
$170.77,  and  that  defendant  was  in  error  when  he  testified  his  share 
amounted  to  the  sum  above  stated.  It  is  also  manifest,  if  the  testi- 
mony of  the  defendant  that  from  July,  1893,  to  March,  1894,  he  was 
a  partner  of  and  joint  owner  with  Jordano  of  said  pronises,  is  true, 
that  the  liability  of  the  defendant  is  conclusively  established,  as 
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the  bill  in  qaestion  shows  that  the  work  was  commenced  on  October 
7,  1892,  and  completed  on  February  16,  1893;  but,  if  not  trq^,  then 
that  fact  was  undoubtedly  considered  in  connection  with  the  other 
facts  and  circumstances  of  the  case  by  the  trial  justice,  who  had 
the  advantage  of  observing  the  manner  of  the  defendant  while  upon 
the  witness  stand,  was  probably  influenced  by  these  circumstances 
in  measuring  the  degree  of  credibility  which  should  be  attributed 
to  his  testimony  (McLaughlin  v.  O'Toole,  1  Misa  Bep.  172,  173,  20 
N.  Y.  Supp.  653),  and  he  was  justified  in  finding  (as  we  assume  from 
the  judgment  he  did  find)  that  the  work  was  done  solely  upon  the 
defendant's  individual  account  and  liability.  As  the  determination 
of  these  questions  is  peculiarly  within  the  province  of  the  justice, 
they  are  therefore  not  the  subject  of  review  here,  the  elements  justify- 
ing such  review  not  appearing  in  this  case.  Lynes  v,  Hickey,  4  Misc. 
Eep.  522,  24  N.  Y.  Supp.  731;  Weiss  v.  Strauss  (Com.  PL  N.  Y.)  14 
N.  Y.  Supp.  776.  For  the  reasons  stated,  we  think  the  judgment 
should  be  affirmed,  with  costs.    All  concur. 


(11  Misc.  Rep.  409.) 

TABB  V.  UNITED  ELECTRIC  LIGHT  *  POWER  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   Februaiy  4, 

1895.) 
Appeal— Weioht  of  Evidence. 

A  finding  by  the  trial  Justice  oa  conflicting  evidence  will  not  be  disturbed 
on  appeal. 

Appeal  from  First  district  court. 

Action  by  William  R  Tabb  against  the  United  Electric  Light  & 
Power  Company  to  recover  for  certain  advertisements.  From  a 
judgment  in  favor  of  defendant,  rendered  by  the  justice  without  a 
jury,  plaintiff  appeals.    AflBrmed. 

Argued  before  BOOKSTAVER,  BISOHOFF,  and  GXEGEBICH, 
JJ. 

Charles  R  Ingraham,  for  appellant 
Cravath  &  Houston,  for  respondent. 

GIEGERICH,  J.  The  action  was  brought  to  recover  the  sum  of 
$100  for  the  publication  of  an  advertisement  in  pursuance  ot  au 
agreement  made  between  the  Lawrence  Publishing  Company,  plain- 
tiff's assignor,  and  the  defendant,  of  which  the  following  is  a  copy: 
"$100.  January  4tli,  1894. 

"To  Hotel  AsBoclatlon  of  the  City  of  New  York:  Please  insert  onr  adverttae- 
ment  in  ttae  Memorial  Volume  of  the  Hotel  Association  of  the  City  ot  New 
York,  commemorating  their  Fifteenth  AnnlTersary  and  Banquet  at  Delmout* 
go's,  January,  1894,  to  occupy  the  space  of  one  page,  for  which  we  agree  to 
pay  one  hundred  dollars,  on  presentation  of  a  copy  of  this  publication. 

"Accepted.   Name:  United  Electric  Light  &  Power  Co., 

"Date k  Wm.  H.  Browne,  Genl.  Mgr. 

"Address:  15  Beekman  St,  YanderbUt  Bldg." 

The  circumstances  which  led  to  the  execution  of  this  contract 
are  involved  in  dispute,  and  there  were  presented  to  the  trial  justice 
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for  his  determination  certain  questiona  of  fact  in  relation  thereto, 
arising  out  of  the  following  propositions,  viz.:  In  the  first  place, 
the  plaintiff  claims  that  the  same  inured  to  the  benefit  of  his  as- 
signor by  reason  of  an  agreement  alleged  to  have  been  made  be- 
tween said  hotel  association  and  plaintiffs  assignor,  whereby  the 
latter  agreed  to  publish  said  memorial  volume,  and  as  compensation 
for  such  work  it  (plaintiff's  assignor)  was  to  receive  all  moneys  paid 
on  contracts  for  the  insertion  of  advertisements  in  such  volume; 
and,  secondly,  the  defendant  charges  that  the  above  contract  was 
procured  by  false  and  fraudulent  representations,  ifiade  by  an  agent 
of  the  plaintiff's  assignor  to  the  defendant's  general  manager.  Hie 
plaintiffs  evidence  upon  the  first-mentioned  subject  consists  chiefly 
of  conversations  wihich  plaintiff  testified  he  had  on  behalf  of  his 
assignor  with  certain  members  of  the  executive  committee  of  the 
hotel  association  individually,  "not  as  a  body,"  the  substance  of 
which  was  that  they  thought  favorably  of  the  witness"  plan  to 
publish  the  proceedings  at  the  banquet  And  in  this  connection 
he  further  testified:  "Q.  Who  was  to  pay  for  it?  A.  That  was 
more  between  Mr.  Fanning  and  Mr.  Merr&eld.  He  understood  that 
the  advertising  would  pay  for  it."  The  plaintiffs  testimony  as  to 
these  matters  is  contradicted  by  that  of  Mr.  Simeon  Ford,  who  was 
a  member  of  the  executive  committee  of  the  association  at  the  time 
of  the  transaction,  and  who  subsequentiy  became  the  secretary  of 
the  association,  and  Mr.  E.  L.  Merrifield,  the  president  of  the  as- 
sociation, both  of  whom  testified  that  neither  the  executive  com- 
mittee nor  the  association  made  any  arrangement  with  plaintiff's 
assignor  for  the  publication  of  the  memorial  volume.  Plaintiff  lays 
great  stress  upon  the  fact  that  Mr.  WUMam  J.  Fanning,  the  secre- 
tary of  the  association,  gave  to  the  representative  of  the  plaintiffs 
assignor  a  paper  writing,  bearing  date  October  6, 1893,  that: 

"The  Lawrence  Pabllshing  Company  Is  antborlzed  to  prepare  and  publish  a 
report  of  tbe  fifteenth  annual  banquet  of  the  above  aasodation,  to  be  held  In 
January,  1894,  and  we  cheerfully  commend  said  company  to  all  persons  inter- 
ested In  this  subject  as  the  only  persons  authorized  by  said  association  to  re- 
port the  proceedings  of  said  banquet,  and  secure  advertisement  for  tbe  same." 

And  also  upon  the  fact  that  Mr.  Merrifield,  the  president  of  the 
association,  gave  to  the  representative  of  plaintiffs  assignor  a  paper 
writing,  of  which  the  following  is  a  copy: 

"CJontinental  Hotel.    E.  L.  Merrifield,  Proprietor. 

"Wednesday,  11/9,  189B. 
"Tbe  bearer  Is  authorized  to  solicit  advertisements  for  tbe  Memorial  Volume 
of  the  Hotel  Association  of  New  York  City.    Any  favors  or  courtesies  shown 
him  will  be  duly  appreciated.  E.  L.  Merrifield." 

These  letters,  however,  are  of  no  possible  advantage  to  the  plain- 
tiff, as  neither  of  the  officers  in  question  had,  under  the  constitution 
and  by-laws  of  the  association,  any  power  or  authority  to  bind  the 
association;  that  power  being  alone  vested  in  the  executive  com- 
mittee, conedsting  of  five  members,  which,  according  to  the  constitu- 
tion, has  "general  supervision  of  the  affairs  and  property  of  the 
association."  Moreover,  Mr.  Merrifleld's  testimony  shows  that  the 
association  had  not  entered  into  any  arrangement  with  the  plain- 
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tiffs  assignor,  and  that  he  acted  IndMdnally,  and  not  for  the  as- 
sociation, when  he  signed  the  letter.    He  testified,  in  part: 

"Tbey  called  to  see  me  in  regard  to  getting  up  this  work,  and  wanted  the 
sanction  of  the  hotel  association.  I  told  them  I  bad  no  authority  to  give  any 
sanction,  that  they  would  have  to  see  the  executive  committee,  and.  If  the  ex- 
ecutive committee  approved  of  it,  that  would  be  a  dltferent  thing;  and  1 
thought  it  was  a  good  thing,  and  something  that  would  please  the  hotel  men, 
but  I  gave  no  authority  at  all  In  the  matter.  •  *  *  They  came  to  me,  and 
wanted  a  letter  In  regard  to  getting  adverttaements.  I  said  I  would  g^lve  a  let- 
ter,  which  might  aid  them  in  getting  advertisements,  which  I  did,  and  signed 
It  with  my  own  name  individually.  I  did  not  mix  the  hotel  people  with  it, 
as  I  had  no  authority  to  do  so." 

After  careful  consideration  of  all  the  evidence  npon  this  branch 
of  the  case,  we  are  satisfied  that  the  trial  jastice's  determination 
of  the  facts  in  regard  thereto  was  amply  justified.  The  evidence 
in  regard  to  the  second  subject  amply  sustains  the  charge  that  the 
contract  signed  by  the  defendant  was  procured  by  fraud.  William 
H.  Browne,  the  general  manager  of  the  defendant,  testified  that  he 
was  induced  to  sign  the  contract  upon  the  representation  made  by 
a  representative  of  the  plaintiff's  assignor  that  he  represented  the 
Hotd  Men's  Association,  and  only  them,  and  that  the  money  was 
to  go  to  them,  to  be  used  to  pay  their  expenses  in  connection  with 
the  banquet    He  further  testified: 

"He  presented  a  blank  form  of  order.  I  said.  In  order  to  make  this  wlthoat 
question,  I  propose  to  write  on  the  order  that  It  is  for  the  Hotel  Men's  Asso- 
ciation.' He  said:  'I  haven't  any  objection.  It  is  for  them  and  them  only.' 
I  wrote  the  order,  filled  it  out,  and  wrote,  'To  the  Hotel  Association  of  the 
Oity  of  New  York.'  I  gave  it  to  him.  He  distinctly  said  no  other  party  was 
represented." 

He  also  testified  that  subsequently,  upon  hearing  that  the  Hotel 
Men's  Association  had  nothing  to  do  with  the  matter,  he  refused 
to  have  anything  to  do  with  it.  It  is  significant  that  the  person 
who  is- named  as  having  made  the  alleged  fraudulent  representa- 
tions was  not  called  to  the  witness  stand  to  deny  them.  We  think 
that  the  decision  of  the  trial  justice  as  to  the  t&cta  was  in  all  re- 
spects correct,  and  we  see  no  reason  for  disturbing  it,  in  the  absence 
of  the  elements  w^hich  are  requisite  to  review  such  determination 
(Lynes  v.  Hickey,  4  Misc.  Rep.  522,  24  N.  Y.  Supp.  731;  Weiss  v. 
Strauss  [Com.  PI.  N.  Y.]  14  N.  Y.  Supp.  77G);  and  that  therefore  the 
judgment  appealed  from  should  be  affirmed,  with  costs.     All  concnr. 


(11  Misc.  Rep.  380.) 

JAOAU  V.  GOETZ. 

(Common  Pleas  of  New  York  City  and  (bounty.  General  Term.    Febmaty  4. 

1895.) 
1.  Appbal— Record. 

A  mere  denial  of  a  motion  for  a  new  trial,  made  on  the  minutes,  presents 
no  qnestion  tor  review,  but  an  order  must  be  entered  on  sudi  motion,  and 
form  a  part  of  the  papers  on  appeal, 
a.  Statute  of  Fradds— Contract  not  to  be  Performed  within  a  Ykab. 
A  contract  of  employment  in  which  no  definite  time  is  agreed  on  as  to 
when  a  term  of  service  should  terminate,  or  how  long  it  should  continue. 
Is  not  on  agreement  by  which  its  terms  cannot  be  performed  within  a  yeac 
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t,  StATUTB  or  LlIfTTATIORS— Ihfakts. 

Code  Civ.  Proa  i  390,  provides  that,  where  a  cause  of  action  accmes  In 
favor  of  a  person  under  disability,  the  time  of  snch  disability  Is  not  a  part 
of  the  time  limited  for  commencing^  an  action,  "except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  snch  disability 
except  infancy,  or  in  any  case  more  than  one  year  after  the  disability 
ceases."  Sdd,  that  the  running  of  the  statute  during  Infancy  is  not  pre- 
vented, but  the  period  is  merely  extended,  so  that  in  any  case  an  infant 
shall  have  one  year  after  attaining  his  majority  in  which  to  sue,  and  there- 
fore the  statutory  period  applicable  to  a  cause  of  action  In  favor  of  an  In- 
fant, which  does  not  expire  within  one  year  after  he  attains  his  majority, 
is  not  extended  by  reason  of  his  Infancy. 

Appeal  from  city  court,  general  term. 

Action  by  Pritz  Jagau,  Jr.,  against  Friedericka  Goetz  (formerly 
Jagau).  From  a  judgment  of  the  city  court  affirming  (wittiout  opin- 
ion) a  judgment  entered  on  a  Terdict  in  favor  of  plaintiff,  defendant 
appeals.     Beversed. 

Argued  before  BOOKSTAVER,  BISCHOPF,  and  GIEGERIOH,  JJ. 

De  Lancey  Nicoll,  for  appellant. 
Henry  F.  Lippold,  for  respondent 

BOOKSTAVER,  J.  The  complaint  alleged  the  performance  of 
seiTlces  by  the  plaintiff  for  the  defendant,  and  at  her  request,  for 
the  agreed  sum  of  |15  for  each  month,  in  addition  to  his  board  and 
lodging  and  clothing,  to  be  paid  to  him  when  he  left  defendant's  serv- 
ice; and  that  the  services  continued  from  November  30,  1882,  until 
May  30, 1886,  when  the  plaintiff  left  defendant's  employment,  and  de- 
manded judgment  for  |645,  less  the  sum  of  |55,  admitted  to  have  been 
paid  on  account  The  answer  consisted  of  a  general  denial  and  the 
plea  of  the  statute  of  limitationa.  On  the  trial  the  complaint  was 
amended  so  as  to  allege  tliat  the  money  became  due  and  payable  to 
tlie  plaintiff  when  he  became  of  age,  and  to  claim  interest  from  that 
data  The  answer  was  amended  by  setting  up  the  statute  of  frauds, 
in  that  the  alleged  contract  was  not  one  which,  by  its  terms,  could 
be  performed  within  one  year,  and  was  not  in  writing.  Upon  the 
trial,  plaintiff's  testimony  tended  to  prore  that  he  entered  the  em- 
ployment of  defendant  under  a  contract  or  agreement  to  be  paid 
f  16  monthly,  and  that  he  continued  in  that  employment  until  May 
30,  1886,  when  he  was  discharged.  The  defendant  gave  testimony 
tending  to  disprove  the  making  of  any  agreement  for  the  payment 
of  wages.  It  waa  uncontradicted  that  the  plaintiff  was  the  nephew 
of  defendant's  husband,  and  had  been  living  with  them  ever  since 
he  came  to  this  country  when  a  mere  lad.  The  defendant  moved 
to  dismiss  the  complaint,  both  at  the  close  of  plaintiff's  case  and 
when  the  evidence  was  all  in,  on  the  following  grounds:  (1)  That 
the  action  was  brought  upon  a  contract  which  was  not  to  be  per- 
formed within  one  year  from  its  making,  and  waa  void  under  the 
statute  of  frauds,  not  being  in  writing;  (2)  that  It  afBrmatively  ap- 
peared that  more  than  six  years  had  elapsed  since  the  plaintiff's 
canse  of  action  accrued,  and  tiiat  it  wa^  barred  by  the  statute  of  limi- 
tations; ^)  that  so  much  of  plaintiff's  claim  as  accrued  before  April 
28,  1885,  waa  barred  by  said  statute;  and  when  plaintiff  rested, 
v.32N.y.«.no.2— 10 
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also  on  the  ground  that  the  plaintiff,  when  not  more  than  15  or 
16  years  of  age,  was  allowed  to  work  in  a  place  where  spirituous 
liquors  were  sold,  and  that  this  was  a  misdemeanor  under  our  statute. 
This  ground,  however,  was  not  renewed  at  the  close  of  the  whole  case, 
nor  is  the  refusal  to  dismiss  on  this  ground  urged  before  us  as  error. 
The  court  denied  each  and  all  of  these  motions,  and  the  defendant 
duly  excepted.  Thereupon  the  case  was  submitted  to  the  jury,  which 
found  a  verdict  in  favor  of  the  plaintiff,  on  which  judgment  was 
entered. 

The  case,  as  presented  to  us,  does  not  contain  any  certificate  or 
statement  "that  it  contained  all  the  evidence  in  the  case,"  and,  no 
order  having  been  entered  denying  defendant's  motion  for  a  new  trial 
on  the  minutes,  this  court  wDl  not  review  the  sufflciency  of  the  evi- 
dence, and  is  confined  entirely  to  the  exceptions  appearing  on  the 
record.  Porter  v.  Smith,  107  N.  Y.  531, 14  N.  E.  M6.  Davey  v.  lAjhr- 
mann  (Com.  PL)  20  N.  Y.  Snpp.  675;  Amstein  v.  Haulenbeek  (Ck)m. 
PI.)  11 N.  Y.  Supp.  701,  and  cases  cited.  The  mere  denial  of  a  motion 
made  on  the  minutes  presents  no  question  of  fact  for  review  at  gen- 
eral term  or  by  this  court.  Maas  v.  Ellis,  12  Civ.  Proc.  R  323.  An 
order  must  be  entered  on  such  motion,  and  form  a  part  of  the  papers 
on  appeal.  Code,  §  1355;  Willis  v.  Weaver,  58  N.  Y.  681;  Boos  v. 
Insurance  Co.,  64  N.  Y.  236;  Levy  v.  Ckwgan  (Com.  PI.)  9  N.  Y.  Snpp. 
534;  Jones  v.  Sparks,  1  N.  Y.  St  Rep.  476;  IMxon  v.  Dixon,  12  N. 
Y.  St.  Rep.  505;  Wagner  v.  Jones,  7  Daly,  375.  The  jury  having 
found  in  favor  of  the  plaintiff,  we  must  assume  that  the  contract  tes- 
tified to  by  the  plaintiff  was  established,  and  the  first  question  to  be 
determined  is  whether  it  was  void  under  the  statute  of  frauds,  not 
being  In  writing.  The  clearest,  as  well  as  the  principal,  evidence  of 
the  contract  was  given  by  the  plaintiff  himself,  who  testified: 

"She  [meaning  the  defendant]  called  me  out  from  behind  the  bar,  and  my 
uncle  was  tbere,  and  was  at  the  lower  end  of  the  bar,  and  she  says  to  her 
husband,  'Fritz  [the  husband  meaning],  we  will  bring  $15  every  mouth  to  the 
bank  for  the  boy  for  his  services,  so  that,  when  he  Is  old  enough,— meaning 
to  be  of  age,— then  he  will  have  money  enough  to  start  business  for  himself.'  " 

This  certainly  does  not  show  any  hiring  for  a  specific  period. 
From  this  testimony  no  inference  could  be  drawn  otiier  than  that 
the  plaintiff  was  to  serve  by  the  month,  and  his  wages  to  be  by  the 
month,  and  that  they  were  to  be  deposited  in  bank  for  him.  Neither 
of  the  parties  had  in  contemplation  a  hiring  until  the  plaintiff  be- 
came of  age.  Certainly  the  defendant  could  not  have  had  such  an 
intention,  because  she  discharged  the  plaintiff  long  before  he  became 
of  age.  We  think,  from  the  agreement  as  thus  testified  to,  the  pre- 
sumption would  be  that  there  was  no  express  agreement  as  to  the 
time  of  service,  that  it  was  a  general  hiring,  and  that  the  period 
of  service  intended  by  the  parties  was  to  be  paid  for  by  the  month. 
Moore  v.  Fox,  10  Johns.  244;  Davis  v.  Gtorton,  16  N.  Y.  255;  In  re 
Gardner,  103  N.  Y.  533,  9  N.  E.  306;  Smith  v.  Velie,  60  N.  Y.  106; 
Wilson  V.  Taylor,  8  Daly,  253.  The  statement  by  defendant,  "so  that, 
when  he  is  old  enough, — ^meaning  to  be  of  age, — ^then  he  will  hxve 
money  enough  to  start  in  business,"  was  not  a  part  of  the  terms 
of  the  contract  to  pay,  but  merely  a  part  of  the  general  understand- 
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Lag  that  the  plaintiff  was  to  be  cranpensated,  and  was  more  in  the 
nature  of  an  expression  of  hope  or  purpose  on  the  part  of  the  de- 
fendant, and  not  a  definite  statement  of  the  time  when  defendant 
would  pay  the  money  to  the  plaintiff,  or  else  an  expression  of  a  pre- 
cautionary character  in  his  behalf,  in  view  of  their  intention  to 
deposit  the  money  for  him,  instead  of  paying  it  to  him,  in  which 
event  he  might  have  spent  it  The  plaintiff  being  in  defendant's 
family  as  a  iwrtion  of  it,  the  promise  or  understanding  to  pay  him 
wages  was  necessary,  as,  without  some  understanding  between  par- 
ties bearing  such  relation,  no  agreement  to  pay  for  the  services  ren- 
dered would  be  implied,  and  no  action  would  lie.  Kobinson  v. 
Baynor,  28  N.  Y.  496;  Williams  v.  Hutchinson,  3  N.  Y.  312.  There 
being,  then,  no  specific  or  definite  time  agreed  upon  as  to  when 
the  term  of  service  would  terminate,  nor  how  long  it  should  continue, 
and  therefore  might  have  continued  until  either  party  saw  fit  to  dis- 
continue it,  there  was  no  agreement  which,  "by  its  terms,"  could  not 
be  performed  within  a  year;  and  the  statute  does  not  apply  to  an 
agreement  which  may  or  may  not  be  performed  within  one  year,  and 
it  makes  no  difference  whether  the  expectation  of  the  parties  or  the 
probabilities  were  that  it  might  last  until  plaintiff  became  of  age. 
Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y. 
307;  Kent  v.  Kent,  62  N.  Y.  564;  Manufacturing  Co.  v.  Holbrook, 
118  N.  Y.  586,  23  N.  E.  908;  McKinney  v.  McCloskey,  8  Daly,  368; 
Blake  v.  Voigt,  134  N.  Y.  74,  31  N.  E.  256;  Van  Schoyck  v.  Backus, 
9  Hnn,  68.  Moreover,  the  practical  construction  of  the  parties  to 
such  an  agreement  is  entitled  to  much  weight  in  arriving  at  its  real 
terms.  Chicago  v.  Sheldon,  9  Wall.  50,  54;  Topliff  v.  Topliff,  122 
TJ.  S.  121,  7  Sup.  Ot  1057.  In  this  case  payments  were  made  to  the 
{dalntiff  by  the  defendant  from  time  to  time,  and  deposited  in  bank 
in  his  own  name,  and  to  his  own  credit;  thus  showing  that  the  par- 
ties themselves  did  not  construe  the  contract  so  as  to  withhold  pay- 
ments until  the  plaintiff  became  of  age.  We  therefore  conclude  that 
the  agreement  as  found  by  the  jury  was  not  within  the  statute  of 
frauds,  and  could  be  enforced. 

Bnt,  if  not  obnoxious  to  the  statute  of  frauds,  defendant  contends 
that  plaintiff's  claim  is  barred  by  the  statute  of  limitations.  In  con- 
sidering the  statute  of  frauds,  we  concluded  that  by  the  terms  of  the 
agreement  plaintiff's  services  were  to  be  paid  for  monthly.  And 
it  makes  no  difference,  in  our  judgment,  whether  the  complaint  be 
regarded  as  alleging  that  the  services  were  to  be  paid  for  when  the 
plaintiff  arrived  at  his  majority,  or  when  they  were  terminated;  in 
either  case  they  are  mere  allegations  to  be  supported  by  evidence, 
and  the  only  testimony,  as  we  have  before  seen,  is  that  of  the  plain- 
tiff, which  does  not  support  either  contention.  As  the  last  payment 
beoame  due  on  the  30th  of  May,  1886,  it  is  clear  that  the  claim  was 
barred  by  the  statute  of  limitations,  unless  the  period  was  extended 
beyond  the  time  when  the  action  was  commenced,  by  reason  of 
plaintiff's  disability  as  an  infant.  This  action  is  upon  a  contract 
obligation  or  liability,  and,  under  section  382  of  the  Code,  should 
have  been  cmnmenced  within  six  years  after  the  cause  of  action  ac- 
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craed.    This  section  is  part  of  chapter  4,  tit.  2,  of  the  Code,  and 
section  396  of  the  same  title  is  as  follows: 

"If  a  person,  entitled  to  maintain  an  action  specified  in  this  tiUe,  except  for 
a  penal^  or  a  forfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  la, 
at  the  time  when  the  cause  of  action  accrues,  either:  1.  Within  the  age  of 
twenty-one  years;  or,  2.  Insane;  or,  3.  imprisoned  on  a  criminal  charge, 
or  in  execution  upon  conTicti(»i  of  a  criminal  offense,  for  a  term  less  than 
for  life.  The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in 
this  title  for  commencing  the  action;  except  that  the  time  so  limited  cannot 
be  extended  more  than  five  years  by  any  such  disability,  except  infancy;  or, 
in  any  case  more  than  one  year  after  the  disability  ceases." 

If,  for  the  moment,  we  lay  out  of  view  the  last  clause,  the  mean- 
ing  of  the  section  is  clear,  and  is  that  in  the  case  of  ineanity  or  im- 
prisonment on  a  criminal  charge  the  time  limited  by  section  382 
may  be  extended  for  five  yeajs  if  the  disability  continues  so  long, 
but  in  the  case  of  infants  is  extended  ontli  the  infant  aniyes  at 
majority,  no  matter  whether  the  period  is  more  than  five  years  or 
not.  Thus,  if  we  can  imagine  a  case  where  a  cause  of  action  under 
section  382  would  accrue  to  an  infant  when  but  fire  years  of  age, 
he  would  have  sixteen  years  thereafter  to  commence  his  action,  and 
so  much  more  as  the  last  clause  of  the  section  would  give  him.  If, 
now,  we  consider  the  last  clause,  it  will  be  seen  that  it  applies  to  all 
three  classes  contemplated  by  the  section,  and  limits  them  all 
equally  as  to  the  extension  of  time  to  one  year  after  the  disability 
ceases.  It  follows  that,  where  a  cause  of  action  accrues  to  an  infant 
when  18  years  of  age,  he  would  have  6  years  from  that  date,  or 
until  he  was  24  years  of  age,  to  commence  his  action,  by  force  of 
section  382,  while  section  396  woiild  be  entirely  inoperative  to  ex- 
tend his  time;  so  that  it  is  not  strictly  correct  to  say,  as  has  been 
done  in  some  cases,  that  the  statute  does  not  commence  to  run 
untU  the  infant  becomes  of  age.  The  time  limited  by  section  382 
runs  from  the  time  when  the  cause  of  action  accrued,  and  is  merely 
extended  by  section  396  for  the  periods  therein  fixed  under  those 
conditions  therein  stated.  Section  375,  relating  to  actions  to  re- 
cover real  property,  etc.,  limits  the  time  of  the  disability  to  10  years, 
and  that  section  has  been  construed  in  the  way  we  have  here  given 
to  section  398.  Bucklin  v.  Bucklin,  '40  N.  Y.  141;  Acker  v.  Acker, 
81  N.  Y.  143;  Howell  v.  Leavitt,  95  N.  Y.  617.  Acker  v.  Acker, 
supra,  expressly  reaflQrms  Dunham  v.  Sage,  62  N.  Y.  229,  which  was 
an  interpretation  <>f  the  six-years  statute  of  limitations,  and  of  the 
disabilities  extending  those  limitations.  The  provision  then  under 
consideration  was  section  101  of  the  old  Code,  which  Is,  in  sub- 
stance, the  same  as  section  396  of  the  present  Cod^  except  that  it 
included  a  fourth  class  of  persons  then  under  dirability,  to  wit, 
married  women.  In  that  case,  Peckham,  J.,  writing  for  the  court, 
said: 

"The  object  of  all  rules  for  the  construction  of  statutes  Is  to  learn  the  pms 
pose.  It  will  be  observed  that  the  whole  provision  as  to  disabilities  Is  made 
subject  to  the  last  clause  thereof;  nor  can  It  (tie  disability)  be  extended  in 
any  case  longer  than  one  year  after  the  disability  ceases.  Everything  is  in 
force.  Each  disability  la  preserved  until  we  arrive  at  the  last  clause,  anrl 
there  the  whole  must  submit  to  that   That  clause  will  not  i^tply  in  many 
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Tbe  disability  (in  case  of  a  married  woman)  may  continue  over  eleveB 
years;  In  such  case  the  person  has  the  whole  eleven  years  in  which  to  bring 
the  action.  It  may  continue  two  or  three  or  four  years;  in  such  case  the  disar 
bility  has  no  effect  upon  the  statute  of  limitations.  It  may  continue  seren 
years;  then  the  person  has  one  year  thereafter  in  which  to  commence  his 
action.  Thus  the  party  has  six  years  in  any  event,  five  years  additional  In 
case  the  disability  so  long  continues,  but  in  any  event  only  one  year  additional 
after  the  disability  ceases." 

To  the  same  effect  is  Torrey  v.  Black,  8  Wkly.  Dig.  131,  where  it 
was  held  that  the  limitation  did  not  ran  against  an  infant,  though 
daring  more  than  six  years  he  had  a  guardian  who  might  have 
brought  the  action.  Applying  this  interpretation  of  the  section  to 
the  case  in  hand,  ii:  follows  that  plaintiff's  cause  of  action  wns  bar- 
red by  the  statute  of  limitations.  For  the  services  were  begun  in 
NoTember,  1882,  and  terminated  on  the  30th  May,  1886,  and  the 
last  payment  therefore  became  due  on  that  date,  and  the  statute  be- 
gan to  run  from  that  time.  The  plaintilf  was  bom  on  the  20th 
April,  1869,  and  became  of  full  age  on  the  20th  April,  1890.  Now, 
he  had,  under  section  382,  six  full  years  from  May  30,  1886,  to  com- 
mence his  action,  which  would  terminate  on  the  30th  May,  1892,  a 
little  more  than  two  years  after  he  became  of  age.  But  section  396 
extended  his  time  for  commencing  the  action  by  reason  of  the  dis- 
ability of  infancy  only  one  year  after  he  became  of  age,  which 
terminated  on  the  20th  April,  1891;  hence  in  his  case  the  extension 
given  by  section  396  cannot  avail  to  extend  his  time,  as  it  ran  con- 
currently with  the  time  given  by  section  382.  This  action  was  not 
commenced  until  the  29th  April,  1893,  more  than  one  year  after  the 
period  limited  by  either  of  the  sections.  The  judgment  must  there- 
fore be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant.   All  concur. 


(11  Misc.  Bep.  363.) 

PARMELEE  T.  ASSOCIATED  PHYSICIANS  &  SURGEONS. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

CORPORATTONS— C!01ITBACT8— ACTHOntTT  Ol'  QPTICBM. 

Where  the  treasurer  of  a  foreign  corporation  doing  business  in  New  York 
has  entire  charge  of  its  business,  making  contracts  In  Its  behalf  without 
Interference  from  the  directors,  who  had  not  met  since  organization,  lim> 
itations  in  the  by-laws  on  the  authority  of  the  treasurer  does  not  affect  a 
person  contracting  with  the  corporation  in  Ignorance  of  such  by-laws. 

On  reargnment 

Argued  before  BOOKSTA^^B,  BISCHOPP,  and  GIEGEBIOH, 
JJ. 

BOOKSTAVEB,  J.  The  plaintiff  had  judgment  in  the  district 
court  in  an  action  brought  upon  a  contract  of  employment  as  col- 
lector by  the  defendant  corporation,  and  the  defei:se  was  want  of 
authority  in  the  ofiBcer  who  assumed  to  make  the  contract  on  behalf 
of  the  company.  This  judgment  was  reversed  on  appeal,  and  this 
is  the  third  reargument  of  the  appeal.  28  N.  Y.  Supp.  1139,  1144; 
30  N.  Y.  Suppb  250.    And  as  the  controversy  on  this  reargument  is  eM 
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to  the  facts,  the  law  laid  down  on  the  reversal  being  conceded  to  be 
correct,  we  have  carefully  gone  over  all  the  evidence  which  was  not 
fully  called  to  the  attention  of  the  court  on  previous  arguments,  and 
from  that  scrutiny  the  following  facts  seem  to  have  been  established 
on  the  trial:  The  defendant  is  a  foreign  corporation,  having  an 
ofBce  in  the  city  of  New  York  for  the  transaction  of  its  business, 
which  is  there  managed  by  a  secretary  and  treasurer,  Mr.  Thompson, 
who  made  the  contract  with  the  plaintiff.  As  secretary  he  was 
clothed  by  the  by-laws  with  "the  general  supervision  and  direction  of 
the  business  affairs  of  the  company,"  and  with  "full  power  to  make 
and  execute  contracts";  but  the  same  by-laws  enacted  that  "all  con- 
tracts must  be  authorized  by  resolution,  and  entered  in  the  minutes, 
and  those  involving  a  liability  of  |50  or  more  must  be  reduced  to 
writing,  and  signed  by  the  president  and  secretary,  and  be  under  the 
seal  of  the  company."  This  contract  was  for  one  year,  at  a  salary  of 
$5,200,  payable  in  weekly  installments,  of  176  for  the  first  six  months, 
and  f  125  for  the  last  six  months.  It  was  in  writing,  under  the  seal 
of  the  company,  and  signed  by  the  secretary,  but  was  not  signed  by 
the  president,  nor  authorized  by  resolution,  nor  entered  in  the 
minutes.  It  appears,  however,  that  there  had  been  no  meeting  of 
the  directors  of  the  company  since  its  organization,  and  no  book  of 
minutes,  and  none  of  the  contracts  for  employment  made  by  the 
secretary  during  his  conduct  of  the  business  as  general  supervisor 
and  director  had  been  authorized  by  resolution. 

The  limitation  upon  the  secretary's  "full  power  to  make  and  exe- 
cute contracts"  was  not  disclosed  to  the  plaintiff,  who  had  no  knowl- 
edge, indeed,  of  the  secretary's  power,  except  what  was  derived  from 
his  representations  and  his  acts.  His  representation  to  the  plaintiff 
was  that  he  had  authority  to  make  the  contract,  and  it  appeared 
from  the  evidence  outside  of  the  by-laws  that  he  was  general  man- 
ager of  the  company,  and  had  entire  charge' of  its  business  in  New 
York.  If  we  lay  aside,  therefore,  the  evidence  of  authority  furnished 
by  the  by-laws  and  the  limitations  therein  contained,  we  And  the 
case  presents  ample  evidence  of  general  executive  authority  suflS- 
cient  to  bind  the  company.  The  president  swears  that  Mr.  'Thomp- 
son was  the  manager  of  the  company.  According  to  Thompson's 
own  testimony,  he  had  charge  of  the  management  of  the  business, 
had  entire  control  of  the  finances  of  the  association,  the  president 
having  charge  of  its  "general  policy*;  that  he  had  a  controlling  in- 
terest in  the  stock,  and  furnished  the  money  to  carry  on  the  business; 
that  the  company  or  its  directors  were  satisfied  with  whatever  he 
did;  that  he  hired  all  the  clerks  (about  150),  made  the  contracts  with 
them,  and  paid  them;  that  he  paid  the  attorney  of  the  company,  who 
was  its  vice  president,  f  65  per  weelc,  and  also  paid  a  salary  to  the 
treasurer,  and  paid  the  other  bills, — ^all  without  any  resolution  of 
the  board  of  directors,  which  consisted  of  three  members,  and  which, 
as  stated  before,  had  never  met  since  the  corporation  was  organized 
until  it  met  in  January,  1894,  to  repudiate  this  contract.  The  by- 
laws, as  adopted  by  himself  and  the  president  and  the  other  direct- 
ors, seem  to  have  been  a  purely  formal  matter,  and  of  their  contents 
he  testified  he  was  ignorant,  not  knowing  of  any  limitation  upon  his 
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power  to  make  the  contract  with  the  plaintiff,  and  such  by-laws 
seem  to  have  been  entirely  disregarded  by  him,  with  the  concurrence 
of  the  president  and  directors.  In  fact,  the  management  of  the  con- 
cern was  left  so  entirely  to  him  by  the  president  that,  with  the  con- 
currence of  the  latter,  he  acted  as  the  general  executive  oflScer,  and, 
as  such,  could  bind  the  company  by  his  contract. 

As  the  plaintiff  had  no  notice  of  any  limitation  upon  the  power 
thus  exercised  by  the  secretary,  no  such  limitation  can  be  set  up 
against  him.    As  was  said  in  the  opinion  of  this  court: 

"In  dealing  with  a  case  Involving  the  apparent. powers  of  a  general  manag- 
ing agent  of  a  corporation,  tbesu  apparent  powers  are  not  to  be  restricted  as 
to  third  persons  by  secret  limitations  contained  In  the  by-laws."  Parmelee  v. 
Associated  Physicians  &  Surgeons,  30  N.  Y.  Supp.  250,  citing  Ratbbun  v. 
Snow.  123  N.  Y.  843,  25  N.  B.  879. 

See,  also,  Moyer  v.  Terminal  Co.  (S.  C.)  19  S.  E.  651. 

The  defendant  here  was  a  foreign  corporation,  having  an  office  in 
this  state,  where  its  business  was  carried  on  by  its  secretary  as  its 
general  managing  agent,  and  the  contract  with  the  plaintiff  as  made 
by  him  was  within  the  scope  of  the  business  of  the  company,  accord- 
ing to  the  authorities  cited.  In  addition  to  the  evidence  of  authority 
already  referred  to,  it  may  be  said  that  this  contract  was  duly  per- 
formed on  the  part  of  the  company  by  the  payment  of  the  plaintiff's 
salar}'  thereunder  for  22  weeks,  while  it  remained  at  the  lesser 
weekly  sum,  and  was  repudiated  just  as  the  larger  weekly  payments 
were  to  commence.  This  acquiescence  by  the  directors  in  a  matter 
of  which  they  were  bound  to  take  notice  is  additional  support  of  the 
plaintifiPs  claim. 

While  it  is  the  duty  of  courts  to  protect  corporations  from  the  un- 
authorized acts  of  its  oflQcers,  yet,  when  the  directors  permit  its  offi- 
cers to  hold  themselves  out  as  clothed  with  full  power  to  manage  all 
its  affairs  for  a  long  time,  and  thus  lead  innocent  persons  to  contract 
with  them  in  the  belief  that  they  had  such  powers,  they  cannot  be 
heard  to  repudiate  such  contracts  by  invoking  a  by-law  which  they 
themselves  allowed  to  fall  into  desuetude.  The  judgment  should 
therefore  be  affirmed,  with  costs  of  the  original  argument  and  of  one 
reargument  to  respondent.    All  concur. 


(11  Misc.  Rep.  420.) 

L'ARTISTB  PUB.  CO.  v.  WALKER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

I'SISCfFAI.  ABD  AOBRT— AmnORnr  OF  AOBRT. 

An  agent  who  solicits  advertisements  has  no  authority  to  agree  to  take 
out  payment  therefor  in  clothes  to  be  furnished  to  him  personally. 

Appeal  from  First  district  court 

Action  by  L' Artiste  Publishing  Company  against  Isaac  Walker. 
There  was  a  judgment  in  favor  of  defendant,  and  plaintiff  appeals. 
Beversed. 

For  former  report,  see  80  N.  Y.  Supp.  229. 

A^ned  before  BO'OKSTAYEB  and  BISCHOFF,  JJ. 
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C  J.  Q.  Hall,  for  appellant 
Christian  G.  Moritz,  for  respondent. 

BOOKSTAVER,  J.  This  is  the  second  appeal  to  this  conrt  in  this 
action.  Upon  the  first  trial  the  district  court  found  against  the 
plaintiff  upon  one  cause  of  action  and  in  his  favor  upon  the  second. 
On  appeal  to  this  court,  we  held  that  the  determination  of  the  court 
upon  these  two  issues  presented  an  inconsistency  which  would  re- 
quire reversal  of  the  judgment.  Upon  the  second  trial  it  was  stipu- 
lated that  the  testimony  upon  the  former  trial  should  foe  regarded 
as  the  testimony  upon  such  second  trial,  and  no  other  testimony  was 
offered,  except  for  the  purpose  of  explaining  the  absence  of  a  wit- 
ness. Upon  this  testimony  the  district  court  rendered  a  judgment 
against  the  plaintiff  upon  both  causes  of  action. 

Prom  the  testimony  it  appears  that  plaintiflfs  soliciting  agent,  one 
Tongue,  called  upon  defendant,  a  tailor,  to  secure  his  advertisement 
in  a  book  illustrating  the  Holland  House.  Tlie  defendant  signed  a 
printed  contract  with  certain  written  provisions,  making  the  whole 
read  as  follows: 

"la  consideration  of  the  insertion  of  our  advertisement  In  your  book 
Illustrating  Holland  House,  to  occupy  half  page,  we  agree  to  pay  to  the  order 
of  C.  H.  WlUiamBon  the  sum  of  oue  hundred  dollars  upon  publication.  £idl- 
tlon  10,000  copies  guarantied.  But  it  is  understood  that  no  other  tailor  la  to 
be  represented. 

"Dated  N.  Y.,  March  5th,  189L 

"[Signed]  Isaac  Walker." 

On  the  Ist  November,  1891,  the  defendant  requested  his  advertise- 
ment to  be  transferred  to  the  book  of  rules  of  the  Holland  House, 
and  gave  a  further  order  for  500  announcement  cards,  which  plain- 
tiff claims  were  worth  |15.  These  two  contracts  constitute  the  two 
causes  of  action  sued  on.  The  Williamson  mentioned  in  the  original 
contract  is  the  president  of  the  plaintiff.  On  the  former  appeal  we 
decided  that  the  defendant  had  afQrmed  both  of  these  contracts,  and, 
the  testimony  being  the  same,  we  must  reafQrm  that  decision.  The 
defense  alleged  was  that  Tongue  represented  himself  as  being  a 
member  of  the  company,  and  agreed  to  take  out  payment  for  the  ad- 
vertising and  printing  in  clothes  to  be  furnished  to  him  personally 
by  defendant,  and  that,  in  accordance  with  such  agreement,  defend- 
ant did  furnish  him  with  clothes  of  the  value  of  (150.  An  agent  to 
solicit  orders  has  no  implied  authority  to  receive  payment  Mc- 
Klndly  v.  Dunham  (Wis.)  13  N.  W.  485.  A  collecting  agent  has  no 
power,  without  special  authority,  to  commute  the  debt  for  another 
thing  (Story,  Ag.  §  99;  Martin's  Adm'r  v.  U.  8.,  15  Am.  Dec.  129,  and 
note) ;  nor  to  contract  for  payment  in  groceries  to  be  supplied  to  him 
personally  (Preserving  Co.  t.  Pearsall,  45  N.  Y.  Super.  Ct  636).  See, 
also,  Henry  v.  Marvin,  3  E.  D.  Smith,  71;  Sier  v.  Bache,  7  Misc.  Rep. 
165,  27  N.  Y.  Supp.  255.  Defendant  claims  there  is  some  evidence 
tending  to  prove  that  Tongue  was  a  director  or  member  of  the  plain- 
tiff company.  We  do  not  think  the  evidence  sustains  this  conten- 
tion; on  the  other  hand,  the  evidence  would  seem  to  establish  the 
fact  that  he  was  merely  a  soliciting  agent,  and  eVen  if,  as  such  agent, 
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he  had  authority  to  receive  payment,  he  had  no  power  to  make  a 
contract  for  his  own  Individual  beneflt,  and  the  plaintiff  is  not  liable 
therefor.  A  release  by  one  partner  of  a  firm  debt  in  consideratioii 
of  a  debt  due  from  him  individnally  is  void,  and  does  not  bind  the 
firm.  Beudel  y.  Hettrick,  35  N.  Y.  Super.  Ot  405.  The  defendant's 
affirmation  of  a  contract  for  advertising  made  with  Tongue  one  year 
after  the  same  had  been  performed  precludes  him  from  now-  insisting 
that  the  contract  had  not  been  performed.  The  judgment  must 
therefore  be  reversed,  and  a  new  trial  had,  with  costs  to  the  appel- 
lant, to  abide  the  event 

(11  Misc.  Kep.  320.) 

KENNEDY  et  al.  v.  METROPOLITAN  ST.  RY.  CSO. 

(Common  Pleas  of  New  York  Olty  and  County,  (General  Term.    February  4, 

1896.) 
Btbbrt  Cars — Right  op  Way. 

Street  cars  have  preference  in  streets,  and  drivers  of  other  vehicles  must 
use  reasonable  precaution  to  keep  out  of  their  way. 

Appeal  from  Third  district  court 

Action  by  William  Kennedy  and  John  Kennedy  against  the  Met 
ropolitan  Street-Railway  (Company  to  recover  for  damages  to  plain- 
tiffs' wagon,  caused  by  a  collision  with  one  of  defendant's  cable  cars 
at  Fourteenth  street,  between  University  Place  and  Broadway. 
I'rom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiffs,  defend- 
ant appeals.    Reversed. 

Ai^ed  before  BOOKSTAVER,  BISOHOPF,  and  GIEGERIOH,  JJ. 

John  T.  Little,  Jr.,  for  appellant 
A.  B.  Smith,  for  respondents. 

BOOKSTAVER,  J.  Plaintiffs'  driver,  in  attempting  to  cross  de- 
fendant's tracks,  with  a  wagon  heavily  loaded,  was  warned  that  a  car 
was  coming  on  the  downward  track  around  the  curve  at  University 
Place.  He  turned  his  horse  back  across  the  uptown  track,  and  be- 
fore he  could  cross  the  track  the  wagon  was  struck  by  an  uptown 
car,  which  came  around  the  curve  at  Broadway.  He  claimed  that  he 
looked  both  ways  before  starting  across;  saw  the  uptown  car  at 
Broadway  and  Fourteenth  street,  but  did  not  see  any  car  coming 
down.  There  is  a  conflict  as  to  the  speed  of  the  uptown  car  and 
as  to  whether  the  motorman  applied  the  brakes,  and  endeavored  to 
stop  the  car.  At  the  close  of  plaintiffs'  case,  and  again  at  the  close 
<rf  all  the  testimony,  the  defendant  moved  to  dismiss  the  complaint 
upon  the  ground  of  contributory  negligence  on  the  part  of  plain- 
tiffs' driver,  and  also  upon  the  grounds  that  no  negligence  had  been 
shown  on  the  part  of  the  defendant.  We  think  both  motions  were 
properly  denied,  as  facts  had  been  shown  from  which  the  jniy  could 
have  inferred  absence  of  negligence  on  the  part  of  the  driver,  and 
negligence  on  the  part  of  defendant's  servant  in  the  management  of 
its  car.  The  court  thereafter  charged  the  jury,  who  found  a  verdict 
in  favor  of  the  plaintiff  for  |75.  The  court,  in  the  course  of  its 
charge,  had  laid  down  the  law  in  regard  to  the  respective  rights  of 
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railroads  and  of  vehicles  upon  the  same  street  in  snch.  a  way  as  to 
leave  it  in  doubt  whether  or  not  the  railway  had  a  preference  upon 
the  street,  and  what  the  duty  of  the  driver  of  a  vehicle  was;  where- 
fore the  defendant's  counsel  requested  it  to  charge  that  "street-rail- 
way cars  have  a  preference  in  the  streets,  and,  while  they  most  be 
managed  with  care,  so  as  not  to  negligently  injure  persons  in  the 
streets,  other  vehicles  must  use  reasonable  precaution  to  keep  out 
of  their  way,"  which  the  court  declined  to  charge,  but  said:  "Street 
railway  cars  have  no  preference  in  the  streets.  They  are  entitled  by 
their  franchises  to  run  their  cars  along  the  rails  in  the  manner  laid 
down,  but  they  must  pay  a  due  regard  to  the  rights  of  others.  They 
have  no  special  rights;  but,  aa  I  have  stated,  a  person  driving  a 
vehicle  along  a  street  used  by  a  street-car  company,  because  of  the 
fact  that  the  driver  of  a  car  is  unable  to  turn  to  the  right  or  left, 
is  required  to  consider  such  fact  before  he  passes  over  or  upon  their 
rails," — to  which  refusal  the  defendant  duly  excepted.  In  view  of 
the  charge  already  made  and  the  evidence  in  the  case,  we  think  this 
was  error.  In  Fenton  v.  Bailroad  Co.,  126  N.  Y.  625,  26  N.  E.  967, 
the  court  said:  "Street-railway  cars  have  a  preference  in  the  streets, 
and,  while  they  must  be  managed  with  care,  so  as  not  to  carelessly 
injure  persons  in  the  street,  pedestrians  must,  nevertheless,  use  rea- 
sonable care  to  keep  out  of  their  way."  To  the  same  effect,  see 
Baiter  v.  Railroad  Co.,  62  Hun,  41,  16  N.  Y.  Supp.  319;  Belton  v. 
Baxter,  54  N.  Y.  246;  Wendell  v.  Eailroad  Co.,  91  N.  Y.  420;  Becht 
V.  Corbui,  92  N.  Y.  658.  The  judgment  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event    All  concur. 


(11  Misc.  Rep.  350.) 

BANG  V.  DOVBT. 

{Common  Pleas  of  New  Toik  City  and  County,  General  Term.    February  4, 

1^5.) 

HoHBT  Paid  Out — When  Action  Lies. 

In  an  action  to  recover  money  paid  by  plaintiff  at  defendant's  request 
to  bind  a  contract  for  the  sale  of  land  to  defendant,  the  fact  tbat  plaintiff 
was  to  receive  commissions  from  the  vendor  does  not  affect  plaintiff's  right 
to  recover. 

Appeal  from  Third  district  court. 

Action  by  Peter  Bang  against  Ida  J.  Dovey  to  recover  money  paid 
out  for  defendant  Prom  a  judgment  rendered  by  the  justice  with- 
out a  jury,  defendant  appeals.    Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERICH, 
JJ. 

Lord,  Day  &  Lord,  for  appellant 
Burr  &  De  Lacy,  for  respondent 

BISCHOFF,  J.  Plaintifl,  a  real-estate  broker,  expended  f200  as 
advance  payment  to  bind  a  contract  for  the  sale  of  a  certain  piece  of 
property  to  defendant  The  latter  afterwards  refused  to  complete 
the  contract,  and  to  repay  plaintiff  the  sum  so  expended  by  him. 
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whence  this  action.  Defendant  claimed  that  there  had  been  a  mis- 
representation upon  the  part  of  the  plaintiff  concerning  the  property, 
and  that  she,  therefore,  repudiated  the  transaction.  It  appears  from 
the  evidence  that  she  instructed  plaintiff  to  secure  the  property  in 
question  for  her,  and  recognized  the  payment  of  f200  to  that  end; 
that  she  had  been  shown  the  exact  bounds  of  the  property,  and  had 
been  given  its  measurements  upon  the  basis  of  city  lots,  and  had 
finally  expressed  herself  as  satisfied,  upon  inspection,  both  with  the 
land  and  the  house.  A  deed  was  prepared,  in  accordance  with  the 
contract,  conveying  the  property  to  defendant,  but  it  was  not  ac- 
cepted by  her,  the  ground  assigned  being  that  the  lot  did  not  contain 
more  than  half  an  acre,  as  she  subsequently  discovered. 

There  was  some  conflict  of  testimony  with  regard  to  the  exact  rep- 
resentations made,  but  the  evidence  sufficiently  supports  the  finding 
that  there  had  been  no  misrepresentation  such  as  could  justify  the 
defendant  in  repudiating  her  obligation  to  the  plaintiff  to  repay  him 
the  sum  expended  at  her  instance.  True,  the  property  may  have 
been  described  to  her  as  measuring  "a  little  less  than  an  acre,"  or  "an 
acre,  more  or  less" ;  but  the  actual  measurement  in  square  feet  was 
also  given,  correctly,  as  conceded,  and  she  had  expressed  herself  as 
satiafled  with  the  purchase.  Clearly,  there  was  no  attempt  made  to 
mislead  her,  and  no  basis  existed  for  her  misconception,  if  any,  of  the 
true  extent  of  the  property.  The  fact  that  plaintiff  was  to  receive 
commissions  from  the  vendor  cannot  in  any  way  affect  the  present 
qnestion.  Defendant  testified  that  there  was  no  agreement  that  he 
(plaintiff)  was  to  receive  any  commissions  from  her,  and,  moreover, 
this  is  not  an  action  where  commissions  are  sought  to  be  recovered. 
The  evidence  is  found  to  support  the  recovery  for  traveling  and  ad- 
vertising expenses.    Judgment  affirmed,  with  costs.    All  concur. 

(11  Misc.  Hep.  284.) 

MBTZ  V.  CAMPBELL  PRINTING-PBESS  &  JIANUP'G  CO. 

(Common  Pleas  of  New  York  City  and  Cotmty,  General  Term.    February  4, 

1895.) 

Vbbdict— When  not  Sbchndum  AliiGoata  kt  Probata. 

In  an  action  to  recover  money  alleged  to  be  due  from  defendant  to  plaln- 
tilT  <Mi  a  contract  the  only  issue  litigated  was  the  existence  of  the  aUeged 
OMitract.  Held,  that  plaintifT  was  entitled  to  the  whole  amount  sued  for  or 
nothing,  and  a  verdict  for  a  part  thereof  was  not  secundum  allegata  et 
probata. 

Appeal  from  trial  term. 

Action  by  Albert  Russell  Metz,  trading  as  Albert  Metz  &  Co., 
against  the  Campbell  Printing-Press  &  Manufacturing  Company,  to 
recover  money  edleged  to  have  been  received  by  defendant  for  the 
use  of  plaintiff.  From  a  judgment  entered  on  a  verdict  in  favor  of 
idaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  defend- 
ant appeals.    Reversed. 

Argued  before  BISOHOEP  and  PEYOR,  JJ. 

ObaM.  De  Hart  Brower,  for  appellant 
Elgin  Ll  McBumey,  for  respondent. 
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BISCHOFF,  J.  The  plaintiff  was  the  owner  of  a  printing  estab- 
lishment, the  chattels  appurtenant  to  which  were  mortgaged  to  the 
defendant.  It  was  mutually  agreed  by  the  parties  that,  for  the  pur- 
pose of  paying  the  debt,  the  chattels  should  be  sold  under  a  fore- 
closure of  the  mortgage,  which  latter  contained  a  clause  to  tiie 
effect  that  upon  such  a  sale  the  mortgajjee  should  be  entitled  to  de- 
duct from  the  proceeds,  for  necessary  expenses,  "lawyers'  fees  and 
commissions  for  making  sale."  The  plaintiff  contended  that  it  waa 
also  agreed,  at  the  time,  that  the  expenses  of  the  sale  should  not 
exceed  5  per  centum  of  the  proceeds,  but  this  the  defendant  disputed. 
The  proceeds  realized,  and  received  by  the  defendant,  amounted  to 
$2,926.52,  from  which  it  deducted  t292j60,  for  auctioneer's  fees,  and 
156.50,  for  attorney's  fees, — an  aggregate  of  ^49.10, — Shaving  suflS- 
ciently  accounted  to  the  plaintiff  for  the  remainder.  This  action 
was  brought  to  recover  the  difference  between  the  sum  deducted  and 
5  per  centum  of  the  proceeds  of  the  sale,  to  wit,  f  202.77.  The  only 
issue  created  by  the  pleadings  was  with  regard  to  the  making  of  the 
alleged  agreement  of  5  per  centum  of  the  proceeds  for  the  expenses 
of  the  sale.  No  other  issue  was  litigated  upon  the  trial,  by  con- 
sent of  the  parties,  manifested  either  by  inference  frran  the  evidence 
admitted,  or  the  character  of  the  objections  made,  or  from  an  ex- 
pressed stipulation,  or  amendment  of  the  pleadings,  to  such  an  effect 
(Frear  v.  Sweet,  118  N.  Y.  454,  23  N.  E.  910);  and  the  only  question 
submitted  by  the  learned  trial  judge  to  the  jury  was  whether  or  not 
the  alleged  agreement  was  made.  The  jury  rendered  a  verdict  for 
the  plaintiff  in  the  sum  of  |91,  upon  which  judgment  was  rendered, 
from  which,  as  well  as  from  an  order  denying  its  motion  for  a  new 
trial,  the  defendant  appealed. 

Obviously,  the  verdict  and  judgment  transcend  the  rule  that  the 
recovery  must  be  secundum  allegata  et  probata.  Puld  v.  Kahn,  4 
Misc.  Rep.  600,  24  N.  Y.  Supp.  558;  Pionier  v.  Alexander,  7  Misc.  Eep. 
709,  28  N.  Y.  Supp.  157.  Upon  the  pleadings  and  the  evidence,  the 
verdict  should  have  been  either  for  the  plaintiff  in  the  amount 
claimed,  or  for  the  defendant  The  jury  might  well,  upon  the  con- 
flict of  evidence  which  ensued  upon  the  trial,  have  found  either  way; 
but  th'ey  could  not  with  consistency  find  both  ways.  A  verdict  which 
repudiated  the  alleged  agreement,  and  yet  awarded  any  recoveiy  to 
the  plaintiff,  was  manifestly  unjust  to  the  defendant  Neither  can 
the  verdict  be  supported  upon  any  hypothesis  that  the  defendant's  de- 
duction of  10  per  centum  of  the  proceeds  of  sale  involved  an  ex- 
cessive charge  for  the  auctioneer's  services,  because  in  contraven- 
tion of  the  statute  which  limits  the  commissions  for  such  services  to 
2i  per  centum,  in  the  absence  of  the  owner's  written  agreement  to 
pay  a  greater  sum.  2  Rev,  St  (Banks  &  Bros.'  7th  Ed.)  p.  1275,  §  23. 
The  award  is  incompatible  with  computation  at  the  statutory  rates 
of  commissions,  and  the  record  is  destitute  of  all  evidence  tending 
to  show  the  customary  or  fair  and  reasonable  expenses  to  be  incurred 
in  cases  of  like  sales.  The  jury  disregarded  the  plain  instructions 
of  the  trial  judge.  Judgment  and  order  appealed  from  reversed,  and 
new  trial  ordered,  with  costs  to  the  prevailing  par^  to  abide  the 
event 
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ai  MlK.  Rep.  406.) 

PURDY  T.  NOVA  SCOTIA  MIDLAND  RY.  &  I.  CO..  Limited. 

{Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

AaeUMFBiT— Work  Donb  ako  Hatbrials  Fitrkisebd. 

In  an  action  for  work  done  and  materials  furnished  by  plaintiff's  as- 
signor In  engraylng  and  supplying  bonds  for  defendant,  the  preliminary 
cost  of  engraying'  the  plate  from  ivhicb  the  bonds  are  to  be  printed  consti- 
tutes part  of  the  value  of  the  work,  and  a  recovery  can  be  bad  therefor 
without  delivery  of  the  plate. 

Appeal  from  city  court,  general  term. 

Action  by  Edward  L.  Pnrdy  against  the  Nora  Scotia  Midland  Bail- 
way  &  Iron  Company,  Limited,  to  recover  on  a  qnantnm  meruit  for 
work,  labor,  and  seivices  rendered,  and  materials  fumished,  at  de- 
fendant's instance  and  request.  From  a  judgment  of  the  city  court 
<28  N.  T.  Supp.  758)  affirming  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    AiBrmed. 

Argued  before  DALY,  0.  J.,  and  BISCHOFF  and  PBYOB,  JJ. 

Henry  C.  Andrews,  for  appellant 
Charles  A.  B.  Pratt,  for  respondent. 

BISCHOFF,  J.  An  action  to  recover  upon  a  quantum  meruit  for 
the  work  actually  done,  and  the  materials  actually  fumished,  will  lie 
against  one  who  has  waived  or  prevented  full  performance  of  an  ex- 
press contract  for  services  by  the  other  of  the  contracting  parties. 
Clark  V.  Mayor,  4  N.  Y.  338;  Jones  v.  Judd,  Id.  411;  Niblo  v.  Binsse, 
3  Abb.  Dec,  375;  Whelan  v.  Clock  Co.,  97  N.  Y.  293.  In  such  an  ac- 
tion, proof  of  the  express  contract  is  relevant  and  material  as  bear- 
ing on  the  measure  of  damages.  Fells  v.  Vestvali,  *41  N.  Y.  152; 
Ludlow  V.  Dole,  62  N.  Y.  617.  The  proof,  therefore,  does  not  neces- 
sarily change  the  cause  of  action.  The  plaintiff  sued,  as  the  assignee 
of  the  New  York  Bank-Note  Company,  to  recover  the  fair  and  rea- 
sonable value  of  ser\ices  rendered  and  materials  fumished  at  the  in- 
stance and  request  of  the  defendant  in  and  about  the  engraving  and 
supply  of  certain  bonds.  Besides  a  general  denial,  the  defense  was 
that  pnrsuant  to  the  terms  of  the  contract  under  which  it  was  to  be 
done,  the  plaintiff's  assignor  was  required  to  secure  the  approval  of 
the  work  by  a  committee  of  the  New  York  Stock  Exchange,  and  that 
in  that  respect  the  plaintiffs  assignor  had  failed.  Upon  the  trial  it 
was  conceded  that  the  plaintiff's  assignor  and  the  defendant  had 
entered  into  a  contract  whereby  the  former  was  "to  engrave  on 
steel,  and  print,  bind,  and  number,  one  thousand  bonds,  for  the  sum 
of  one  thousand  and  fifty  dollars,"  and  to  "engrave  a  stock-certificate 
plate  on  steel,"  and  "print,  bind,  and  number  books  of  five  thousand 
certificates  therefrom,  for  the  sum  of  twenty-flve  dollars  each."  No 
question  arose  with  regard  to  the  plate  for  the  stock  certificates,  and 
tile  supply  of  such  certificates,  these  having  been  delivered  to  and 
accepted  and  paid  for  by  the  defendant 

For  the  plaintiff,  it  appeared  that  his  assignor  had  caused  the 
plate  for  the  bonds  to  be  engraved,  the  fair  and  reasonable  value  of 
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which  work  was  |750,  and  that  such  assignor  had  likewise  delivered 
to  the  defendant  150  bonds  printed  from  the  plate,  the  fair  and  rea- 
sonable value  of  which  was  30  cents  per  copy.  The  aggregate  sum, 
with  interest,  was  the  extent  of  the  plaintiff's  recovery.  It  further 
appeared  for  the  plaintiff  that  the  remaining  bonds  were  not  printed 
and  delivered  at  the  request  and  direction  of  the  defendant  The 
trial  court  properly  declined  to  charge,  at  defendant's  request,  that 
plaintiff's  recovery  should  be  limited  to  |45,  the  cost  merely  of  the 
printing  of  150  bonds,  since  the  preliminary  cost  of  engraving  the 
plate  from  which  the  bonds  were  printed  necessarily  constituted  a 
part  of  the  value  of  the  work  performed  by  the  plaintiff's  assignor. 
The  several  cases  cited  by  the  defendant's  counsel  in  support  of  the 
proposition  that  delivery  of  the  plate  was  necessary  to  the  plaintiff's 
right  of  recovery  for  the  work  of  the  engraving  have  reference  only 
to  contracts  for  the  sale  and  delivery  of  chattels,  while  this  was  an 
action  to  recover  for  services  performed  and  materials  actually  de- 
livered. The  contract  in  part  performance  of  which  the  services 
sued  for  were  rendered  was  constituted  of  the  written  proposal  of 
the  plaintiffs  assignor,  on  the  one  hand,  and  of  the  defendant's  oral 
acceptance,  on  the  other.  A  conflict  of  evidence  ensued  respecting 
the  terms  of  such  acceptance.  Biclmiond,  the  president  of,  and  a 
witness  for,  the  defendant,  testified  that  it  was  agreed  that  before 
the  defendant  should  be  required  to  accept  the  bonds  the  plaintiff's 
assignor  woufd  secure  the  approval  thereof  by  the  stock  exchange 
committee,  and  that  the  contract  was  made  with  Gray,  the  secretary 
of  the  plaintiff's  assignor.  Gray,  also  called  as  a  witness  for  the  de- 
fendant, corroborated  Richmond.  Kendall,  however,  the  president 
of  the  plaintiff's  assignor,  and  a  witness  for  the  plaintiff,  testified 
that  the  contract  was  made  by  Richmond,  acting  for  the  defendant, 
with  himself,  acting  for  the  bank-note  company,  and  that  the  pro- 
curement of  the  approval  above  mentioned  was  neither  mentioned 
nor  acceded  to.  Upon  this  conflict  it  is  manifest  from  their  verdict 
that  the  jury  determined  the  fact  for  the  plaintiff,  and,  upon  the 
question  of  preponderance  of  the  evidence,  the  judgment  of  affirm- 
ance by  the  court  below  is  conclusive  upon  as.  Paige  v.  Ghedsey,  4 
Misc.  Rep.  183, 23  N.  Y.  Supp.  879;  Meyers  v.  Cohn,  4  Misc.  Rep.  185, 
23  N.  Y.  Supp.  996.  The  statement,  on  the  letter  head  of  the  plain- 
tiff's assignor  upon  which  its  proposal  was  written,  that  "securities 
engraved  by  this  company  are  accepted  by  the  New  York,  London, 
Frankfort,  and  Berlin  Stock  Exchanges,  and  the  Paris  Bourse,"  ob- 
viously was  no  part  of  the  proposal,  nor  was  it  claimed  in  this  action 
that  the  defendant  was  thereby  deceived  into  the  contract  Further- 
more, there  was  evidence  tending  to  show  that  the  statement  was 
true,  but  that  the  approval  by  the  stock  exchange  committee  of  the 
work  agreed  to  be  done  for  the  defendant  was  prevented  by  the  let- 
ter's reduction  of  the  number  of  bonds  as  first  contracted  for  to  lesa 
than  500  copies,  such  being  the  number  requisite  for  approval.  Ex- 
ceptions not  specifically  noticed  by  us  are  not  urged  upon  this  ap- 
peal, and  upon  examination  prove  to  be  without  merit  The  judg- 
ment of  the  court  below  should  be  affirmed,  with  costs.    All  concur. 
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(11  MI8C.  Rep.  372.) 

0AP0NI6RI  y.  ALTIBRI  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1885.) 

Affxai/— Irtkblocutort  Orsbb. 

A  Judgment  of  the  general  term  of  tbe  New  York  city  coart  affirming  an 
Interlocutory  order  and  Judgment  oyermllng  a  demurrer  to  the  answer  1b 
an  Interlocutory  Judgment,  and  la  not  appcilable  to  tbe  court  of  common 
pleas. 

Appeal  from  city  court,  general  term. 

Action  by  Fasquale  Gaponigri  aguinst  Pasqnale  Altleri  and  oth- 
ers. From  a  judgment  of  the  city  court  afiSnning  an  interlocutory 
order  and  judgment  overruling  plaintiff's  demurrer  to  certain  de- 
fenses and  counterclaims  alleged  in  the  answer,  plaintiif  appeals. 
Dismissed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGEBIC5H, 
JJ. 

Chas.  W.  Dayton,  for  appellant 
Burr  &  De  Lacy,  for  respondents. 

BISCTHOFF,  J.  The  record  does  not  disclose  the  jurisdiction  of 
this  court  to  determine  the  questions  presented  upon  tiiis  attempted 
appeal  The  judgment  of  affirmance  of  the  court  below  does  not 
award  a  final  recovery.  It  is  interlocutory,  also,  and  from  it,  there- 
fore, no  appeal  lies  to  this  court  Fuller  v.  Tuska  (Com.  PI.  N.  Y.) 
17  N.  Y.  Supp.  356.  The  appeal  should  be  dismissed,  with  costs. 
All  concur. 


(11  Misc.  Rep.  317.) 

WALLACE  v.  DINNINY.i 

(Common  Pleas  of  New  York  City  and  Cktunty,  Qeneral  Term.   February  4, 

18%.) 

1,  Principal  and  Agb»t— Authoritt  of  Agent. 

The  authority  of  an  agent  to  rent  premises,  to  receive  the  rents,  to  give  re- 
ceipts in  name  of  owner,  to  indorse  checks  given  for  rent,  and  to  allow  de- 
ductions from  rent  for  expense  of  repairs  made  by  tenants,  but  not  to 
execute  leases,  does  not  include  authority  to  substitute  a  new  tenant  in  a 
lease  under  seal  for  more  than  one  year. 

2.  LbASB — SURRENDBB— ETTOENCE. 

Surrender  of  a  lease  containing  an  express  covenant  to  pay  rent  cannot 
be  inferred  from  the  mere  fact  of  occupancy  by  an  assignee  of  tbe  lessee 
and  the  acceptance  of  rent  from  tbe  assignee  by  the  lessor. 

Appeal  from  city  court,  general  term. 

Action  by  Buth  A.  Wallace  against  Ferrel  0.  Dinniny,  Jr.  From  a 
judgment  of  the  city  court  ^0  N.  Y.  Supp.  830)  affirming  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGEEIOH,  JJ. 

John  J.  Adams,  for  appellant 
QeoTge  W.  McAdam,  for  respondent 

»  Motion  for  reargument  denied.    See  32  N.  Y.  Supp.  1150.  ^-,  , 
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BISCHOFF,  J.  This  action  was  bron^t  to  recover  rent  dae  under 
a  written  lease  for  the  term  of  five  years.  Tbe  answer  set  ap  an 
asfti^ment  of  the  lease  to  the  Th<Mnp6on  Hydnudic  OcHnpany  by  de- 
fendant, and  allied  that  snch  assignee  had  been  accepted  as  tenant 
by  the  plaintiff.  Upon  the  trial,  judgment  was  directed  in  favor 
et  the  plaintiff  for  the  amoont  claimed^  The  evidence  showed  that 
the  lease  in  snit  was  executed  by  the  plaintiff,  bot  that  the  negotia- 
tions leading  to  the  leasing  were  had  throng  David  Wallace,  her  hus- 
band, as  her  agent,  and  that  it  was  with  this  individual  alone  that 
the  conversations  and  transactions  whereby  a  sabaeqaent  surrender 
was  sought  to  be  ^own  took  place  It  appears  that  this  agent  had 
anthority  to  tent  the  premises,  but  not  to  execute  a  lease;  to  receive 
the  rent,  and  give  receipts  in  tiie  name  of  the  plaintiff;  to  indorse 
checks  so  received;  and  also  to  allow  deduction  frmn  the  rent  for 
the  expense  of  minor  repairs  made  by  a  tenant 

It  is  claimed  that  there  was  evidence  sufficient  to  call  for  a  deter- 
mination by  the  jury  of  the  question  whether  or  not  Mr.  WallaxM  had 
actually  accept^  a  surrender  of  the  lease;  whether  or  not  the 
plaintiff  had  agreed  to  the  substitution  of  the  new  tenants,  by  ac- 
cepting rent  from  them  through  her  duly-authorized  agent;  and 
whether  Mr.  Wallace's  agency  was  of  an  apparent  scope  sufi&cient  to 
constitute  him  a  general  agent  From  an  authority  to  make  a  con- 
tract, no  implication  is  to  arise  of  an  authority  to  cancel  and  sur- 
render it  (Stilwell  V.  Insurance  Co.,  72  N.  Y.  392);  and  an  agent  to 
rent  premises  and  collect  rent,  at  least  where  the  lease  made  is  for  s 
term  of  more  than  one  year,  and  under  seal,  has  no  implied  {wwer 
to  consent  to  the  substitution  of  a  new  tenant  (Wilson  v.  Lester,  64 
Barb.  431).  When  there  is  an  express  covenant  to  pay  rent,  no 
surrender  of  the  lease  is  to  be  inferred  from  the  mere  fact  of  oc- 
cupancy by  an  assignee  of  the  lessee,  and  the  acceptance  of  rent  from 
the  assignee  by  the  lessor.  Banger  v.  Bacon,  3  Misc.  Bep.  95,  22 
N.  Y.  Bupp.  551.  It  must  be  proved  that  the  lessor  and  lessee  mutu- 
ally agreed  to  a  surrender  of  the  term.  Bedford  v.  Terhune,  30  N. 
Y.  464.  'nie  facts  in  evidence  do  not,  we  think,  justify  an  inference 
that  Mr.  Wallace's  apparent  authority  was  that  of  a  general  agent 
The  scope  of  his  acts  with  regard  to  the  defendant  was  confined  to 
the  making  of  leases  and  the  acceptance  of.  rent,  and  there  was  noth- 
ing to  raise  an  implication  that  he  had  the  power  to  enter  into  an 
agreement  for  the  surrender  of  the  lease  which  could  bind  his  prin- 
cipal. Moreover,  assuming  that  he  had  such  power,  nothing  In  the 
evidence  would  support  a  finding  that  he  agreed  to  a  surrender, 
either  expressly,  or  by  implication  from  his  acts.  True,  he  ac- 
quiesced in  the  assignment,  and  accepted  the  rent  received  from  the 
assignees  (Banger  v.  Bacon,  supra) ;  but  this,  of  itself,  did  not  oper- 
ate as  a  release  of  the  lessee's  obligation  under  his  covenants,  and 
the  fact  that  he  suggested  to  the  assignees  that  a  lease  be  made  di- 
rectly with  them,  to  which  they  refused  assent,  has  rather  an  effect 
In  negation  of  the  assumption  that  the  lessee's  covenants  under  the 
lease  had  been  surrendered.  It  appears,  then,  that  upon  the  questions 
which  the  appellant  asked  to  have  submitted  to  the  jury,  viz.  whether 
the  original  lease  was  surrendered,  and  whether  a  new  lease  was  not 
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made,  and  neiw  tenants  acc^ted,  there  was  nothing  in  the  evidence 
•which  could  support  a  favorable  finding  by  the  jury,  and  the  direc- 
tion of  a  verdict  was  proper. 

We  have  examined  the  exceptions  taken  to  rolings  upon  evidence, 
and  find  no  prejudice  to  the  appellant  Judgment  affirmed,  with 
costs.    All  concur. 

ai  Misc.  Rep.  877.) 

WEISS  V.  ASHMAN. 

(CommoB  Pleas  of  New  York  Olty  and  County,  Oeneral  Term.    Febmair  4. 

18K5.) 

1.   BoPPLBatRNTABT  PrOCBKDIHOB— DlBMISSAL— RbNBWAI.. 

The  dismissal  of  a  supplementary  proceeding,  and  refusal  to  revive  It, 
do  not  preclude  plaintifr  from  Instituting  a  subsequent  proceeding. 

&  Baub — Second  Examination. 

Plaintiff  is  not  restricted  to  a  single  examination  of  defendant 

Appeal  from  special  term. 

Action  by  Louis  Weiss  against  Edwin  F.  Ashman.  From  an  order 
denying  a  motion  to  vacate  a  previous  order,  requiring  defendant 
to  appear  and  be  examined  in  supplementary  proceedings,  defendant 
appeals.    Modified. 

Ai^ued  before  DALY,  C.  J.,  and  BOOKSTAVEE  and  BISCHOFF, 
JJ. 

W.  T.  Birdsall,  for  appellant 
Gilbert  B.  Hawes,  for  respondent 

BOOKSTAVEB,  J.  In  October,  1893,  the  idaintifl  instituted  sup- 
plementary proceedings  against  the  defendant,  who  was  from  time 
to  time  examined  under  said  order,  and  the  proceedings  were  ad- 
journed until  December  5th  of  the  same  year,  when  they  were  dis- 
missed by  reason  of  plaintiff's  default  Notwithstanding  this  dis- 
missal, the  defendant,  at  plaintiff's  request,  attended  in  court  on  the 
19th  January,  1894,  and  signed  the  examination,  but  did  not  ver- 
ify it,  the  court  being  engaged  at  the  time;  whereupon  defendant 
claims  the  plaintiff  abandoned  the  proceedings.  Thereafter  plain- 
tiff obtained  an  order  to  show  cause  why  the  defendant  should 
not  verify  the  testimony  given  and  signed  by  him,  and  for  other 
relief.  Afterwards,  on  a  presentation  of  all  the  facts,  this  motion 
was  denied,  and  thereafter,  and  on  the  same  day,  the  judge  who 
denied  the  order  granted  a  new  order  for  the  examination  of  the 
defendant  in  snpplementaiy  proceedings.  The  affidavit  upon 
which  It  was  granted  stated,  with  more  or  less  accuracy,  the  previous 
proceedings  in  the  matter.  When  this  order  was  served  upon  him, 
the  defendant  made  a  motion  to  vacate  it,  which  was  denied,  and 
from  the  order  denying  the  motion  this  appeal  is  taken.  Defendant 
contends  that  the  dismissal  of  the  first  order,  and  the  subsequent 
refusal  of  the  court  to  revive  the  proceedings,  were  res  judicata,  and 
that  plaintiff  cannot  a  second  time  seek  to  enforce  the  same  remedy 
on  the  same  state  of  facts.  But  the  authorities  cited  by  him  do  not 
sustain  this  contention.  It  cannot  be  argued  that  a  dismissal  of 
v.32N.Y.8.no.2 — 11 


Digitized  by 


Google 


162  BBW   YORK   SUPPLEMENT,  VoL  32.  [CJoDl.  PI. 

an  order  of  this  kind  would  have  any  greater  force  than  the  dismiflsal 
of  a  complaint  in  an  action  not  on  the  merits,  and  a  judgment  of  dis- 
missal is  not  final  and  conclusive,  in  the  sense  that  a  plea  of  res 
judicata  may  be  founded  on  it  21  Am.  &  Eng.  Enc.  Law,  265,  and 
cases  cited.  The  refusal  of  the  judge  who  heard  the  motion  to  re- 
vive, added  nothing  to  the  force  of  the  dismissal.  It  was  doubtless 
granted  on  the  theory  that,  where  the  plaintiff  has  made  default,  the 
injunction  and  all  proceedings  under  the  order  fall  and  cannot  be  re- 
vived. That  he  did  not  regard  it  as  res  judicata  is  clear,  because  he 
immediately,  and  on  the  same  day,  granted  the  second  order  in 
supplementary  proceedings. 

But  defendant  further  contends  that  section  2435  of  the  CJode  re- 
stricts the  plaintiff  to  a  single  examination  of  the  judgm^it  debtor. 
There  is  nothing  in  the  language  of  the  section  itself  which  supports 
this  contention.  All  that  can  be  fairly  drawn  from  it  is  that  but  one 
order  can  be  instituted  at  a  time.  The  fact  that  10  years  is  the  limit 
fixed  by  the  section  within  which  such  proceedings  can  be  commenced 
would  seem  to  preclude  the  idea  of  but  a  single  examination  during 
all  that  time,  and  so  the  courts  have  uniformly  held.  Book  Concern 
&  Co.  V.  Hudson,  1  How.  Pr.  (N.  S.)  517;  Shults  v.  Andrews,  54  How. 
Pr.  380;  Hamilton  v.  Morange,  2  N.  Y.  Monthly  Law  Bui.  58;  Carter 
V.  Clarke,  7  Rob.  (N.  Y.)  490;  Jurgenson  v.  Hamilton,  5  Abb.  N.  C. 
149;  Railings  v.  Pitman,  49  N.  Y.  Super.  Ct.  307;  Goodall  v.  Demar 
est,  2  Hilt.  534.  But  they  have  also  held  that  where  under  one  order 
the  debtor  has  been  fully  examined,  no  subsequent  examination 
should  be  allowed,  unless  the  moving  affidavits  show  that  he  has 
subsequently  acquired  property,  or  an  alias  execution  has  been 
issued  and  returned  nulla  bona,  or  that  new  facts  have  come  to  the 
knowledge  of  the  applicant.  Irwin  v.  Chambers,  40  N.  Y.  Super.  Ct. 
432.  As  it  does  not  appear  from  the  papers  in  this  case  tluit  any 
new  property  of  the  debtor  has  been  discovered,  but  it  does  appear 
that  his  former  examination  was  completed  and  signed  by  him,  hat 
not  verified,  we  think  that  the  order  denying  the  motion  to  vacate 
the  second  order  should  be  modified  by  providing  that.  If  the  debtor 
will  appear  before  one  of  the  judges  of  this  court  and  duly  make 
oath  to  his  examination  in  the  former  proceedings,  the  motion  to 
vacate  the  order  for  the  second  examination  should  be  granted ;  other- 
wise denied.    No  costs  of  this  appeal  to  either  party.    All  concur. 


(11  Misc.  Rep.  302.) 

PEOPLE  v.  COWAN  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Februarr  ^ 

1895.) 

FoBFBiTBD  Recognizance— Supplementary  PnocEEDraos. 

Under  Code  Civ.  Proc.  f  245S,  providing  that,  in  ordiT  to  entitte  a  Jadfc- 
ment  creditor  to  maintain  supplementaiT  proceediu^s.  "tlie  Judgment 
must  have  been  rendered  upon  the  Judgment  debtor's  uppearance  or  pei^ 
Bonal  service  of  the  summiMis  upon  him,"  such  proceeding  cannot  be  main- 
tained on  a  Judgment  on  a  forfeited  recognizance,  where  summons 
not  served  on  the  parties.    31  N.  Y.  Supp.  427,  affirmed. 
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Appeal  from  special  term. 

Action  by  the  people  of  the  state  of  New  York  against  Thomas  O. 
Cowan,  principal,  and  John  Cahill,  surety.  From  an  order  vacating 
and  setting  aside  an  order  theretofore  made,  requiring  defendant 
Cahill  to  appear  and  be  examined  as  a  judgment  debtor  in  supi^e- 
mentary  proceedings  (31  N.  Y.  Supp.  427),  plaintiff  appeals.  Af- 
firmed. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVER  and  BISCHOFP, 
JJ. 

John  R  Fellows  and  J.  D.  Lindsay,  for  appellant 
Benjamin  Yates,  for  resi>ondents. 

BOOESTAYEB,  J.  The  respondents  entered  into  a  recognizance, 
in  manner  and  form  as  provided  by  law,  for  the  appearance  of  Cowan, 
the  principal,  at  the  court  of  general  sessions,  at  a  time  fixed.  Upon 
the  principal's  failure  to  appear  at  that  time,  the  recognizance  was 
declared  forfeited,  and  an  order  to  that  effect  was  entered ;  and  there- 
after the  judgment  thereon  was  duly  docketed,  according  to  law, 
with  the  clerk  of  the  city  and  county  of  New  York,  and  afterwards 
an  execution  upon  that  judgment  was  issued  to  the  sheriff  of  the 
same  county,  which  was  returned  wholly  unsatisfied,  and  the  judg- 
ment now  remains  unpaid. 

There  is  no  question  as  to  the  regularity  of  the  judgment,  or  of  the 
execution  issued  thereon,  and  the  only  question  presented  on  this  ap- 
peal is  whether  or  not  supplementary  proceedings  can  be  instituted 
in  such  case.  It  is  undisputed  that  neither  of  the  defendants  was 
served  with  the  summons,  and  did  not  appear  in  the  proceedings  in 
which  judgment  was  entered.  Proceedings  supplemental  to  the  re- 
turn of  an  execution  are  special  proceedings,  under  section  2433  of 
the  Code;  and,  in  order  to  entitie  a  judgment  creditor  to  maintain 
them,  the  judgment  must  have  been  rendered  upon  the  judgment 
debtor's  appearance,  or  the  personal  service  of  the  summons  upon 
him.  Code,  §  2458.  'Rie  fact  that  the  judgment  was  recovered  in 
the  manner  provided  by  law  does  not  do  away  with  the  necessity  of 
this  appearance  or  service.  Section  1480  of  the  consolidation  act, 
providing  for  the  entry  of  such  a  judgment,  further  says,  "An  ex- 
ecution may  be  issued  to  collect  the  amount  of  said  recognizance  in 
the  same  form  as  upon  a  judgment  recovered  in  the  court  of  conunon 
pleas  of  said  city  and  county  in  an  action  of  debt  in  favor  of  the  peo- 
ple against  the  persons  entering  into  such  recognizance";  and  this 
is  the  only  provision  in  relation  to  the  execution  or  proceedings 
thereafter.  And  it  will  be  observed  it  does  not  provide  that  the  judg- 
ment so  entered  shall  be  enforced  in  the  same  manner  and  effect 
as  a  judgment  recovered  in  the  court  of  common  pleas,  but  declares 
what  rights  the  judgment  creditors  shall  have  under  such  a  judg- 
ment, and  limits  his  remedy  to  the  issue  of  an  execution  thereon; 
and  we  think  a  judgment  creditor,  in  such  case,  is  entitied  only  to 
such  relief  as  is  conferred  by  that  section.  The  case  of  People  v. 
Quigg,  69  N.  Y.  83,  does  not  tonch  this  question.    It  merely  decides 
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that  a  Jndgment  so  entered  is  not  in  violation  of  theprovirions  of  the 
constitution  restraining  the  taking  of  property  without  due  process 
of  law.    In  the  course  of  the  opinion,  it  is  said: 

"A  party  may,  by  bis  voluntary  act,  waive  any  and  every  rlgbt  or  privilege 
personal  to  blmaelf,  and  affecting  only  bis  rights  of  pn^erty,  conferred  or  ae> 
cnred'to  him  either  by  the  constitution  or  by  statute  [citing  authorities].  The 
law  permitting  Judgment  to  be  perfected  upon  the  recognizances,  upon  default 
in  condition,  was  in  force  at  the  time  the  recogni^nces  were  entered  into,  and 
made  a  part  of  the  terms  and  conditions  of  the  undertaking  and  covenant  of 
the  parties,  as  much  as  if  inserted  bodily  in  the  instrument  By  the  recog- 
nizance the  defendants  acknowledged  an  indebtedness  to  the  people,  in  the 
sum  named,  subject  to  a  defeasance,  and  consented,  upon  a  failure  to  perform 
the  conditions,  the  debt  should  become  absolute,  and  might  be  made  a  debt  of 
record,  and  Judgment  perfected  thereon,  which  should  be  a  lien  upon  the  real 
property,  and  upon  which  execution  might-  issue,  as  upon  other  Judgments  for 
the  recovery  of  a  sum  certain." 

Giving  full  effect  to  this  language,  the  defendants  only  waived 
their  right  to  a  trial,  and  submitted  themselves  to  the  provisions 
of  law  then  in  force  in  regard  to  such  matters,  which,  as  before 
pointed  out,  is  section  1480  of  the  consolidation  act,  which  does  not 
provide  for  proceedings  supplemental  to  execution.  We  therefore 
think  the  order  appealed  from  should  be  affirmed.  We  regret  this 
■conclusion,  as  it  probably  is  true,  as  urged  by  the  district  attorney, 
that  it  will  seriously  affect  the  administration  of  criminal  law ;  but 
the  remedy  rests  in  the  legislature,  and  not  with  us.    All  concur. 


<ll  Misc.  Rep.  242.) 

DUMOIS  et  al.  v.  HILL  et  at 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.    Febraaiy.  1895.) 

L  MONBT  Had  and  Rbckivbd — Patmbnt  oh  Invat.id  Claim. 

For  money  paid  to  the  defendant  upon  an  invalid  claim,  the  payment 
not  discharging  the  payer's  liability  for  the  money  to  the  plaintiff,  an  ac- 
tion for  money  bad  and  received  may  not  be  maintained. 
'&  Samb—Dbfbn8B8— Equitable  Right— Monet. 

It  is  an  answer  to  an  action  for  money  had  and  received  that,  as  against 
ttae  plaintiff,  the  defendant  may  retain  the  money  with  equity  and  good 
conscience. 
(Syllabus  by  the  Court) 

Action  by  Hipolito  Dumois  and  others  against  William  Hill  and 
others  for  money  had  and  received.  Defendants  demur  to  the  com- 
plaint.    Sustained. 

Qoodrich,  Deady  &  Goodrich,  for  plaintiffs. 
Shearman  &  Sterling,  for  defendants. 

FBYOB,  J.  In  substance  the  complaint  states:  A  lease  by  de- 
fendants to  plaintiffs  of  piers  in  East  liver;  an  action  by  defend- 
ants against  the  city  of  New  York  for  injury  to  the  piers,  and  jndg- 
ment in  their  favor  for  the  sum  of  $52,330.01,  damages  they  had  sus- 
tained by  the  injury  to  the  piers;  the  wrongful  receipt  of  this  money 
by  the  defendants,  because  the  money  so  received  by  tbem  embraced 
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the  damages  occasioned  to  the  plaintifrs  by  the  injury  to  the  piers; 
a  demand  of  judgment  for  a  sum  equivalent  to  the  damages  sus- 
tained by  the  plaintiffs  from  the  injury  to  the  piers. 

The  concession  in  the  complaint  that  the  money  recovered  by  the 
defendants  was  for  the  damage  they  had  sustained  by  the  injury  to 
the  piers  1b  at  once  fatal  tb  the  complaint,  since  it  admits  that  the 
money  was  not  received  to  the  plaintiffs'  use,  but  in  reparation  of 
a  wrong  the  defendants  themselves  had  suffered;  and  so  the  de~ 
fendants  are  not  bound,  ex  aequo  et  bono,  to  refund  to  the  plaintiffs. 
The  action  for  money  had  and"received,  proceeding  upon  equitable 
principles,  is  defeated  by  an  equal  equity  in  the  defendant,  and  he 
is  never  held  to  return  what  he  may  keep  with  a  good  conscience. 
2  Greenl.  Ev.  §  117;  note  to  Balik  v.  Eltinge,  100  Am.  I>ec.  523;  Buel 
V.  Boughton,  2  Denio,  91,  93;  4  Wait,  Act  &  Def.  511.  As  this 
allegation  in  the  complaint  may  have  been  unnecessary  and  'inad- 
vertent, and  as  it  is  desirable  to  dispose  of  the  demurrer  upon 
grounds  which  no  amendment  may  obviate,  I  shall  assume  the  plead- 
hig  to  state  the  .transaction  in  the  aspect  most  favorable  to  the  plain- 
tiffs, namely,  that  the  city  of  New  York  was  liable  to  the  plaintiffs 
in  the  sum  they  demand  for  injury  to  their  interest  in  the  piers,  and 
that  this  sum  the- def endants  have  received  from  the  city  upon  an 
invalid  claim  that  it  was  due  to  them.  Still  the  action  is  unten- 
able. The  principle  decisive  of  the  case  is:  "That  if  two  or  more 
independent  claimants  apply  to  the  debtor  for  payment,  and  the 
debtor  pay  the  claimant  not  entitled  thereto,  the  unsuccessful  claim- 
ant cannot  maintain  an  action  for  money  had  and  received  against 
the  successful  claimant  to  recover  the  money  so  paid.'  *  *  *  If , 
however,  the  payment,  though  made  to  the  wrong  person,  operates 
as  a  payment  of  the  claim,  so  that  the  rightful  claimant  can  no 
longer  assert  his  claim  against  th^e  party  paying,  then  the  defendant 
has  in  fact  received  money  which  belonged  to  iJie  plaintiff,  and  the 
plaintiff  should  be  allowed  to  recover  the  money  so  paid."  Keener, 
Quasi  Cont  168.  That  the  city's  liability  to  the  plaintiffs  was  not 
discliarged  by  the  payment  to  the  defendants  is  settled  by  conclusive 
authority.  Atlantic  Dock  Co.  v.  Mayor,  etc.,  58  N.  Y.  64;  Bowe  v. 
Bank,  51  N,  Y.  674;  Hathaway  v.  Town  of  Homer,  54  N.  Y.  656; 
Sergeant  v.  Stryker,  32  Am.  Dec.  404,  405.  This  being  so,  the  in- 
validity of  the  plaintiffs'  contention  is  clear  beyond  controversy. 
Patrick  t,  Metoalf,  37  N.  Y.  332;  Butterworth  v.  Gould,  41  N.  Y. 
450;  Bowe  v.  Bank,  51  N.  Y.  674;  Hathaway  v.  Town  of  Homer,  54 
N.  Y.  655;  Decker  v.  Saltzman,  59  N.  Y.  275;  Peckham  v.  Van 
Wagenen,  83  N.  Y.  40;  Fox  v.  McComb  (Sup.)  18  N.  Y.  Supp.  611; 
Moore  v.  Moore,  127  Mass.  22;  Band  v.  Smallidge,  130  Mass.  337; 
Hall  V.  Carpen,  27  111.  386,  29  111.  512;  Kelley  v.  Lindsey,  7  Gray, 
287;  Sergeant  v.  Stryker,  32  Am.  Dec  404, — a  case  identical  in  prin- 
ciple with  the  present,  and  instructive  in  its  exposition  of  the  action 
for  money  had  and  received.  Demurrer  sustained,  and  judgment 
for  defendants. 


Digitized  by 


Google 


166  KEW  YORE  suppLEUENT,  voL  32.  [Super.  Ct. 

(11  MlBc.  Rep.  20.) 

TISDBLL  V.  NEW  HAMPSHIRE  FIRE  INS.  00. 

(Superior  Coxirt  of  New  York  City,  General  Term.   January  7,  1805.) 

IirBURANCE— Cakcellatiok  of  Powct— Return  op  PiiEMictf. 

Under  a  proyision  of  a  policy  providing  that  It  may  be  canceled  at  any 
time  by  the  company,  and  that  on  cancellation  the  unearned  portion  of 
the  premium  shall  be  returned  on  surrender  of  the  policy,  actual  return  or 
tender  by  the  company  of  the  unearned  premium  ia  essential  to  the  can- 
cellation of  the  policy  by  It. 

Appeal  from  jury  term. 

Action  by  Abner  G.  Tisdell  against  the  New  Hampshire  Fire  In- 
surance Company  on  a  Are  insurance  policy.  From  a  judgment 
entered  on  a  verdict  directed  by  the  court  in  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Argued  before  FREED^LVN  and  McADAM,  JJ. 

Potter,  Baldwin  &  Miner,  for  appellant 

Robinson,  Bright,  Diddle  &  Ward  (Henry  Galbraith  Ward,  of 
counsel),  for  respondent. 

FBEEDMAN,  J,  This  action  was  brought  by  the  plaintiff,  as 
the  surviving  partner  of  the  firm  of  Tisdell  &  Whittlesey,  upon  a 
policy  of  fire  insurance  issued  by  defendant  to  plaintiff's  firm.  The 
policy  was  in  the  form  prescribed  by  the  laws  of  the  state  of  New 
York,  commonly  called  a  New  York  standard  policy  of  lire  insurance. 
At  the  trial  the  only  question  remaining  in  dispute  was  whether 
there  had  been  a  valid  cancellation  of  the  policy  before  the  fire. 
The  learned  judge  who  presided  at  the  trial  was  of  the  opinion 
tiiat  the  evidence  had  established  such  cancellation,  and  for  that 
reason  directed  a  verdict  for  defendant  The  policy  contained  the 
.following  clause,  viz. : 

"This  policy  shall  be  canceled  at  any  time  at  the  request  of  the  insured;  or 
by  the  company,  by  giving  five  days'  notice  of  such  cancelation.  If  this  pt^icy 
shall  be  canceled,  as  hereinbefore  provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal,  this  company  retaining  the  cus- 
tomary short  rates,  except  that,  when  this  policy  is  canceled  by  this  company 
by  giving  notice,  It  shall  retain  only  the  pro  rata  premium." 

It  was  shown  that  on  two  different  occasions  before  the  fire  the 
defendant,  by  its  authorized  agent,  had  served  notice  upon  plain- 
tiff's firm  that  the  company  had  elected  to  cancel  the  policy,  and 
that  the  same  had  been  canceled,  and  that  the  pro  rata  unearned 
premium  would  be  placed  in  the  hands  of  a  certain  agent  of  the 
company,  to  be  held  by  him  subject  to  the  order  of  plaintiff's  firm. 
It  was  admitted  by  the  plaintiff  that  the  policy  in  suit  had  not  been 
surrendered  or  tendered  to  the  defendant  by  the  plaintiff  or  his  firm, 
and  that  no  demand  had  been  made  by  plaintiff  or  his  firm  for  the 
return  of  the  unearned  portion  of  the  premium.  But,  at  the  same 
time,  it  was  admitted  by  the  defendant  that  neither  the  premium  nor 
a  pro  rata  amount  of  the  premium  of  the  policy  had  been  returned, 
paid,  or  tendered  to  the  plaintiff,  or  to  plaintiff's  firm,  by  the  de- 
fendant 
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There  being  no  dispute  as  to  the  facts,  the  qnestion  presented  by 
the  appeal  as  to  the  sofBciency  of  the  cancellation  is  one  of  law. 
Almost  the  identical  qnestion  arising  nnder  the  same  proTlsion  of 
the  New  York  standard  policy  was  determined  by  Mr.  Justice 
Bartlett  in  Nitch  t.  Insurance  Co.,  and  his  decision  has  just  been 
affirmed  by  the  general  term  of  the  Second  department  31  N.  Y. 
Supp.  1131.  The  decision  of  that  case  was  to  the  effect  that,  al- 
though the  provision  in  question  does  not  in  express  terms  require 
the  refunding  of  a  ratable  proportion  of  the  premium  as  a  condition 
of  the  cancellation  of  the  policy  by  the  compa>ny,  the  condition  is 
to  be  implied,  and  that  the  actual  payment  or  a  tender  of  the 
pro  rata  unearned  premium  is  essential  to  the  cancellation  of  the 
policy  by  the  company.  This  decision  should  be  followed  in  the  case 
at  bar,  and  under  it  the  defendant,  in  order  to  make  its  notice  ef- 
fectual, was  bound  to  make  at  least  a  tender  of  the  pro  rata  un- 
earned premium.  The  question  as  to  the  right  of  the  company  to 
demand  a  return  of  the  policy  does  not  arise  until  at  least  such  a 
tender  has  been  made,  pursuant  to  due  notice.  No  payment  or 
tender  having  been  made  in  the  present  case,  the  mere  giving 
of  the  notice  did  not  cancel  the  policy,  and  consequently  it  was 
error  for  the  trial  judge  to  rule  that  it  did,  and  to  direct  a  verdict 
for  the  defendant  in  accordance  with  such  ruling.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event 


(11  Misc.  Rep.  223.) 

LESSER  V.  LESSER  et  al. 

(Superior  Court  of  New  Xork  City,  Equity  Term.    January.  1S95.) 

1.  Testajientabt  Powers— Construction. 

Where  it  appears  that  testator  intended  to  g\ye  a  power  of  sale,  the- 
language  used  by  him,  though  Inapt,  will  be  construed  liberally  In  further- 
ance of  the  attempt 

2.  Bamk— Bt  Whom  Exerctsed. 

Where  a  will  contains  a  power  of  sale  without  naming  a  donee  of  the 
power,  it  la  to  be  exercised  by  the  executors. 

Action  by  Tilly  Lesser,  as  executrix  and  trustee,  against  Caroline 
Lesser  and  others,  by  guardian,  to  construe  a  wilL 

John  L.  Brower,  for  plaintiff. 
E.  Jacobs,  for  infant  defendants. 

McADAM,  J.  There  is  sufficient  in  the  will  to  authorize  the  court 
to  give  it  a  judicial  construction.  The  axiomatic  rule  is  that  effect 
must  be  given  to  each  and  every  part  of  a  will  and  to  the  testator's 
intention,  which,  when  ascertained,  must  controL  That  the  testator 
intended  his  executrix  might  sell  the  realty  is  evidenced  by  these 
words: 

"I  hereby  consent  to  the  partition,  upon  the  consent  of  my  executrix,  Tlllle 
Siegel,  and  sale  of  any  and  all  realty  in  which  I  may  have  any  hereditary  in- 
terest; said  Interest  being  acquired  from  Le<^)old  SlegeL" 
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WhAteTor  realty  the  testator  died  possessed  of  was  hereditary,  and 
acquired  from  Leopold  Siegel,  as  in  said  will  named.  Bo  that  the 
will  was  intended  to  operate  upon  the  property  referred  to  in  the 
complaint  The  testator  had  endeavored  to  sdl  the  property  just 
prior  to  his  death.  It  was  for  sale  at  that  time.  Before  and  at  the 
time  of  drawing  his  will  he  expressed  it  as  his  intention  to  have 
incorporated  therein  a  power  authorizing  a  sale  of  the  property. 
The  language  used  in  the  will  may  be  inartistic  and  inapt,  but  it  is 
to  be  constraed  equitably  and  liberally  in  furtherance  of  the  in- 
tention. Dorjaud  v.  Borland,  2  Barb.  80;  Saloman  v.  Lawrence,  52 
N.  Y.  Super.  Ct.  154;  Stimson  v.  Vroman,  99  N.  Y.  74,  1  N.  E.  147; 
Weeks  v.  Weeks,  16  Abb.  N.  C.  143;  Sugd.  Powers  ^d  Am.  Ed.) 
marg.  p.  476,  and  notes.  Precatory  words  impose  a  binding  duty 
where  the  testator  has  pointed  out  with  sufficient  clearness  and  ce^ 
tainty  both  the  subject-matter  and  object  of  the  tmst  2  Bedf. 
Wills  (2d  Ed.)  411.  The  desire  of  the  testator  has  the  force  of  a 
comnumd  when  expressing  his  object.  Biker  v.  Leo,  115  N.  Y.  93, 
21  N.  E.  719.  Liberally  construed  with  reference  to  furthering  the 
testator's  intention,  the  law  of  energy  of  construction  holds  that  the 
will  contains  a  discretionary  power  of  sale,  which  may  be  executed 
by  the  executrix  at  such  time  and  in  such  manner  aa  she  may  de- 
termine. True,  the  will  is  silent  as  to  the  person  who  is  to  sell 
the  lands;  but  In  such  case  the  power  is  implied  in  the  executrix. 
Ger.  Beal  Estate  (3d  Ed.)  443.  Under  the  sixth  clause  of  the  wUl, 
Caroline  Lesser  and  Selma  Lesser,  the  infant  defendants,  take  an  es- 
tate in  fee  in  the  premises,  subject  to  the  execution  of  said  power  of 
sale,  and  subject  to  a  trust  to  continue  during  their  minority;  the 
trust,  in  the  event  of  the  execution  of  the  power,  being  applicable 
to  the  proceeds  of  sale  only,  and  ceasing  as  to  each  of  said  infants 
on  her  marrying  or  becoming  of  full  age.  Decree  in  accordance  with 
these  views. 

(10  Misc.  Rep.  491.) 

In  re  RIEGLE'S  ESTATE). 

In  re  BRATT. 

(Surrogate's  Court,  Erie  County.    December,  1894.) 

1.  Wills— Probate— Cros8-£xakinino  Witnesses. 

On  an  application  for  the  probate  of  a  will  the  attorneys  of  the  parties 
Interested  In  the  estate  may  cross-examine  witneasea. 

8.  Same — Forpeituhe  of  Legacy — Opfosino  Will. 

One  who  appears  In  a  proceeding  for  the  probate  of  a  will,  and  files  ob- 
jections and  cross-examines  witnesses,  does  not  "prevent  or  oppose  the  ex- 
ecution" of  the  will,  within  a  provision  that  such  act  on  the  part  of  the 
legatee  should  forfeit  the  legacy. 

t.  Same- Election  by  Legatee. 

Where  testatrix  bequeathed  the  property  of  a  legatee,  and  provided 
that.  In  case  the  legatee  should  "oppose  the  execution"  of  the  will,  the 
property  should  go  to  another,  he  forfeits  bis  legacy  by  suing  the  adminis- 
trator for  conversion  of  his  property  which  testatrix  undertook  to  bequeath. 

4.  Same- DiRSOTiON  as  to  Burial. 

A  condition  Imposed  in  a  legacy  that  the  legatee  sboold  buiy  testatrix 
In  a  certain  cemetery  is  valid. 
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Judicial  settlement  at  the  accounts  of  Hiram  £.  Bratt,  as  execator 
of  the  will  of  Lanra  E.  Biegle,  deceased. 

Chaiies  P.  Tabor,  for  the  execator. 
George  W.  C!othran,  for  contestant. 

STERN,  S.  Hiram  E.  Bratt  having  rendered  his  account  as  ex- 
ecutor ander  the  will  of  Laura  £.  Bie^e,  deceased,  this  proceeding 
is  on  the  judicial  settlement  thereof.  Henry  8.  Biegle,  widower  and 
legatee  under  the  will  of  the  testatrix,  objects  to  the  allowance  of 
several  items  for  which  the  execator  claims  credit,  embraced  in 
Schedules  A  and  C  of  the  account,  on  the  ground  that  the  executor 
is  not  entitled  to  such  credit  The  executor,  in  reply,  amtends  that 
Biegle  cannot  contest  the  account  for  the  following  reasons:  (1)  Be- 
cause Riegle  opposed  the  probate  of  the  will;  (2)  because  he  pre- 
vented the  execution  of  the  will  in  bringing  suit  against  the  executor 
for  converting  certain  articles  of  property  which  the  testatrix  be- 
queathed to  other  legatees;  (3)  because  he  did  not  bury  the  deceased 
in  the  burial  ground  at  Hunt's  Ck>merB,  as  directed  by  her  in  her 
win.  If  the  claim  of  the  executor  is  well  founded,  there  is  no  neces- 
sity for  entering  upon  the  merits  of  the  objections  made  by  Riegle.  A 
party  can  only  contest  an  account  with  respect  to  matters  affecting 
his  interest  in  the  settlement  and  distribution  of  the  estate.  Code 
Civ.  Proc.  §  2728.  The  property  of  the  testatrix  consisted  of  a  note, 
— the  amount  collected  thereon  by  the  executor  being  f806.23, — 
and  household  furniture,  wearing  apparel,  a  gold  watch  and  chain, 
and  other  personal  effects,  inventoried  at  9226.73.  The  testatrix 
made  the  following  disposition  of  her  property:  |500  to  her  hus- 
band, 950  to  the  Baptist  home  and  foreign  missions,  f75  for  inee 
burial  expenses,  950  for  a  gravestone,  and  the  residue  of  the  money 
due  her  from  any  and  all  sources  to  her  dster,  Nellie  M.  Cole.  Her 
hous^old  farniture,  wearing  apparel,  and  other  personal  effects  were 
distributed  among  her  friends,  and  the  closing  dispositional  clause 
reads  aa  follows: 

"Lastlj.  To  Henry  8.  Riegle,  my  husband,  my  gold  watch  and  chain,  and 
the  resldne  of  my  honsehold  goods.  I  also  direct  that  my  body  be  taken  to- 
the  burial  ground  at  Hunt's  Comers  for  burial.  In  charge  of  Coleman  &  Jones, 
of  Akron,  undertakers.  In  case  Henry  S.  Riegle  prevents  or  opposes  the  execu- 
tion of  my  'Will,  I  give  all  my  personal  property  to  Nellie  M.  Cole." 

1.  On  the  proceeding  for  the  probate  of  the  will  Biegle  appeared, 
and  filed  objections,  {dleging  that  the  instrument  propounded  was 
not  the  will  of  the  testatrix.  The  only  witnesses  examined  were  the 
subscribing  witnesses  and  Cora  Cole,  called  by  the  proponents  to 
satisfactorily  establish  what  was  required  to  admit  the  instrument 
to  probate.  Biegle's  attorney  cross-examined  these  witnesses.  This 
he  would  have  had  a  right  to  do  without  the  filing  of  objections.  On 
probate  proceedings  the  surrogate  must  inquire  particularly  into  all 
the  facts  and  circumstances,  and  must  be  satisfied  with  the  gen- 
uineness of  the  will  and  the  validity  of  its  execution.  Code  Civ.  Proc 
§  2618.  Upon  such  an  inquiry  it  is  the  universal  pracrice  to  permit 
the  attorneys  for  the  interested  parties  to  examine  and  cross-ex- 
amine witnesses.    The  inquiry  related  entirely  to  the  examination 
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the  sarrogate  was  obliged  to  make.  It  seems  to  me  that  a  formal 
appearance  and  such  an  examination  ought  not  to  work  a  forfeiture 
of  a  legacy.  To  so  hold  would  be  unjust  and  unreasonable,  in  view 
of  the  above  provisions  of  the  CJode.  It  may  be  that  the  legatee,  by 
the  simple  filing  of  objections,  accomplishes  the  forfeiture,  because 
the  legatee  is  bound  to  strictly  comply  with  all  of  the  conditions 
attached  to  his  legacy.  Story,  Eq.  Jur.  §  288.  lUegle  did  not  oppose 
or  prevent  the  execution  of  the  will.  He  interfered  with  none  of  the 
legal  rights  of  the  executor.  He  simply  aided  the  surrogate  in  the 
performance  of  his  bounden  duty.  I  am  led  to  the  conclusion  that, 
before  there  can  be  a  forfeiture  of  the  legacies  given  to  lUegle,  he 
must  take  some  action  beyond  the  ordinary  cross-examination  of 
witnesses  necessary  to  prove  the  full  execution  of  the  will  before  tlie 
surrogate. 

2.  I  agree  with  the  executor  in  his  contention  that  Biegle  forfeited 
his  legacies  when  he  brought  an  action  against  the  executor,  although 
individually,  for  the  conversion  of  certain  articles  of  property  used 
by  the  testatrix  and  her  husband  in  housekeeping,  and  which  the 
testatrix  bequeathed  to  other  legatees.  He  established  his  ownership 
in  the  action.  But  a  testatrix  may  dispose  of  property  not  her  own, 
and  put  the  owner  to  an  election  whether  he  will  give  up  his  jwoperty 
to  the  legatee,  and  take  the  provision  made  for  him,  or  forfeit  the 
provision  made  in  his  favor,  and  keep  what  is  his  own.  Havens  v. 
Sackett,  15  N.  Yi  365;  Caulfleld  v.  Sullivan,  85  N.  Y.  153;  In  re  Noyes, 
5  Dem.  Snr.  316;  Leonard  v.  Steele,  4  Barb.  21.  The  intention  of 
the  testatrix  is  plain  and  unmistakable.  She  intended  that  these 
articles  should  be  transferred  to  the  legatees  she  named.  Biegle  pre- 
vented the  consummation  of  her  expressed  wishes.  He  must  be  held 
strictly  accountable,  and  suffer  the  consequences. 

3.  I  must  also  sustain  the  executor  in  his  proposition  that  !Megle 
forfeited  his  legacies  when  he  failed  to  comply  with  the  direction 
of  the  testatrix  in  relation  to  her  burial.  Biegle  was  informed  of 
the  contents  of  the  will  on  the  afternoon  or  evening  of  the  day  of 
her  death.  This  information  came  to  him  after  he  had  bought  a  lot 
in  another  cemetery,  purchased  the  coffin,  and  engaged  the  under- 
taker. He  had,  however,  ample  opportunity  to  comply  with  her 
wishes  had  he  so  desired.  He  had  charge  of  her  funeral,  and  directed 
the  preparations.  The  testatrix  was  not  interred  in  the  place  where 
she  directed,  but  in  the  lot  which  he  purchased.  Among  the  English 
cases  I  find  a  case  decided  in  1882,— Williams  v.  Williams,  20  Ch. 
Div.  659.  Justice  Kay  was  of  the  opinion  that  a  direction  by  will 
as  to  the  disposition  of  the  body  could  not  be  enforced.  There  being 
no  property  in  a  dead  body,  it  was  impossible  by  will  or  any 
other  instrument  to  dispose  of  it.  The  learned  justice,  however,  was 
unable  to  find  an  authority  precisely  in  point  Among  the  American 
cases  I  find  that  in  1872,  in  the  case  of  Pierce  v.  Proprietors,  10  R 
I.  227,  Potter,  J.,  gives  an  interesting  review  on  matters  relating  to 
burials.  He  states  that  by  the  canon  law  every  one  was  to  be  buried 
in  the  parish  churchyard,  or  in  his  ancestral  sepulchre  (if  any),  or  in 
such  place  as  he  might  select;  and  that  most  people  look  forward 
to  the  proper  disposition  of  their  remains,  and  it  is  natural  that  they 
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should  feel  an  anxiety  on  the  subject;  and  the  right  of  a  i>erson  to 
provide  by  will  for  the  disposition  of  his  body  has  been  generally 
recognized.  Hon.  Samuel  B.  Buggies,  in  an  interesting  note  on  the 
iaw  d  burial  (Append.  4  Bradf.  Sur.  603),  recognizes  the  right  of 
such  testamentary  disposition,  but  no  authority  is  quoted  by  him 
on  the  subject  A  quotation  to  tiie  same  effect  is  found  in  Snyder 
T.  Snyder,  60  How.  Pr.  368.  Many  cases  have  come  under  my  ob- 
servation as  surrogate  where  testamentary  disposition  has  been  made 
fay  a  testator  in  relation  to  his  funeral  and  burial,  and  it  has  been 
the  universal  custom,  so  far  as  my  experience  extends,  to  recognize 
such  a  right  in  the  testator.  The  present  state  of  society  demands 
'  that  courts  should  compel  the  performance  of  all  reasonable  direc- 
tions made  by  a  person  in  his  will  relating  to  his  funeral  and  inter- 
ment If  a  person  desires  to  pass  from  this  earthly  sphere  through 
the  legal  process  of  cremation,  he  shvold  have  his  testamentary  wish 
effectuated  by  the  court  I  shall  hold  that  the  condition  the  testatrix 
imposed  upon  her  husband  to  be  buried  in  a  certain  cemetery  is  valid, 
and  must  be  complied  with  before  Biegle  can  take  the  legacy. 

Having  agreed  with  the  executor  in  his  second  and  third  conten- 
tions, it  will  be  unnecessary  for  me  to  enter  into  the  merits  of  the 
objections  raised  by  Biegle,  which  objections  must  be  dismissed. 

Ordered  accordingly. 

(10  MlBC.  Rep.  486.) 

In   re   STRICKLAND'S   ESTATB. 

(Snrrogate'a  Court,  Cattaraugus  County.    December,  1804.) 

1  ExBcnroRs  aitd  ADinHisTRATOBS  —Aaavn  —  Profits  of  Land  Worked  oh 
Sharks. 

The  owner  of  land  entered  Into  an  agreement  with  (me  J.  providing  that 
'^e  party  of  the  first  part  [owner]  agrees  to  rent  his  farm,"  with  the  stock 
tbere(«,  to  J.  for  a  certain  period;  that  J.  should  take  the  milk  to  the 
cheese  factory,  enter  It  In  the  name  of  the  first  party,  to  whom  the 
proceeds  shonld  be  payable,  and  do  all  the  work  on  the  place  as  the  first 
party  should  direct;  that  each  party  should  furnish  half  the  seed  and  pay 
half  the  taxes;  and  that  "otherwise  the  place  is  to  be  let  to  the  halves." 
Bdd,  that  such  agreement  was  not  a  lease,  and  therefore  the  proceeds  of 
the  milk  sold  to  the  cheese  factory  were  personal  assets,  and  did  not  go 
to  the  heirs  as  rent. 

'S.  Same — Patmkkt  for  Sbryicbb — Mexbkr  of  Famit.t. 

The  presumption  that  services  rendered  to  decedent  in  bis  last  illness  by 
bis  daughter  were  gratuitous  is  overcome  where  it  appears  that  the  daugh- 
ter was  married,  and  at  the  beginning  of  her  father's  sickness  left  her 
borne,  and  at  bis  request  stayed  with  him  until  he  died,  and  he  said  that 
■be  stunild  be  paid  tor  it 

Judicial  settlement  of  the  accounts  of  George  M.  Strickland,  ad- 
ministrator of  Samuel  B.  Strickland,  deceased. 

D.  £.  Powell,  for  administrator. 
O.  S.  Vreeland,  for  contestant 

DAVIE,  S.  Samuel  B.  Strickland,  late  of  the  town  of  Otto,  CJat- 
taraugus  county,  died  intestate  on  the  28th  day  of  March,  1893, 
leaving,  him  surviving,  a  widow,  one  son,  and  three  daughters.  Let- 
ters of  administration  upon  the  estate  of  deceased  were  issued  to  the 
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■on,  George  M.  Strickland,  May  27,  1893.  In  the  admmiBtrator's 
acconnt  filed  for  judicial  settlement  he  chaises  himself  with  '*caah 
from  cheese  factoiy,  $157.24,"  bat  dnring  the  progress  oi  the  ao- 
coimting  the  administrator  son^t  to  withdraw  this  item  from  his 
account,  claiming  that  the  facts,  as  disclosed  by  the  evidence,  showed 
this  f  and  not  to  be  an  asset,  but  to  belong  to  the  heirs.  The  ctrcnm- 
stances  from  which  this  controversy  mnst  be  determined  are  as  fol- 
lows: The  intestate,  at  the  time  of  his  death,  was  seised  and  pos- 
sessed of  a  farm  at  abont  125  acres,  and  tbe  owner  of  tbe  stock  and 
farming  implements  thereon.  On  the  9th  day  of  November,  1892,  he 
entered  into  an  agreement  in  writing  with  one  Jenkd  relating  to 
operating  the  farm  dnring  the  ensuing  season.  Bach  contract  pro- 
vided that  "the  party  of  the  first  part  agrees  to  rent  his  farm  in  the 
town  of  Otto,  consisting  of  about  one  hundred  and  twenty-five  acres 
of  land,  together  with  from  fifteen  to  eighteen  cows  that  are  now  on 
said  place,"  until  the  Ist  day  of  December,  1893;  that  Jenkel  should 
do  all  the  work  on  the  place  in  a  good,  workmanlike  manner,  cut  all 
noxious  weeds,  build  the  necessary  fences,  milk  the  cows  with  regu- 
larity, draw  the  milk  to  the  cheese  factory  as  soon  as  it  should  open, 
make  butter  when  factory  was  not  in  operation,  take  good  care  of  the 
cows,  honse,  bam,  do  ail  the  work  as  the  first  party  (Strickland) 
might  direct,  and  generally  to  perform  the  work  upon  such  jdace 
under  the  direction  of  the  first  party;  each  party  to  furnish  one- 
half  of  the  seed  and  all  other  "findings,"  and  pay  one-half  the  taxes; 
the  milk  to  be  entered  at  the  factoiy  in  the  name  of  the  first  party; 
the  proceeds  thereof  to  be  drawn  by  him,  and  out  of  such  proceeds 
to  pay  the  taxes,  and  to  retain  therefrom  "what  other  moneys  may 
be  due  the  said  party  of  the  first  part  in  consequence  of  the  second 
party  failing  to  perform  such  agreement  on  his  part,"  and  to  pay 
one-half  of  what  might  remain  to  the  second  party;  that  the  hay, 
straw,  and  "coarse  fodder"  be  left  upon  the  place;  "and  otherwise 
the  place  is  to  be  let  to  the  halves."  The  f  157.24  in  controvert  is 
the  portion  of  the  avails  of  the  milk  taken  to  the  factoiy  to  which 
the  intestate  would  have  been  entitled  had  he  survived,  and  which 
was  in  fact  paid  to  the  administrator.  It  is  claimed  by  the  adminis- 
trator that  this  money,  under  the  provisions  of  the  agreement  re- 
ferred to,  is  rent  for  the  land,  and,  not  having  accrued  prior  to  the 
death  of  the  intestate,  belongs  to  the  heirs.  The  statute  defines 
quite  distinctly  what  are  assets.  Section  6,  subd.  7,  art  1,  tit.  3, 
pt.  2,  c.  6,  2  Rev.  St.,  provides  that  "rents  reserved  to  the  deceased, 
which  had  accrued  at  the  time  of  his  death,"  are  assets.  If,  however, 
such  rents  had  not  accrued — that  is,  become  due  and  payable — ^before 
his  death,  they  belong  to  the  heirs.  This  principle  is  not  modified 
by  the  fact  that  the  lease  covers  and  provides  for  the  use  of  per- 
sonal property  in  connection  with  the  real  estate.  Pay  v.  HoUoran, 
35  Barb.  295;  Marshall  v.  Moseley,  21  N.  Y.  280;  Armstrong  v.  C5um- 
mings,  58  How.  Pr.  332.  In  the  case  last  cited  the  court  cites,  among 
other  authorities,  the  case  of  Newman  v.  Anderton,  2  Bos.  &  P. 
(N.  8.)  224,  where  MansfleRl,  C.  J.,  states  the  rule  to  be  that  "it  must 
occur  constantly  that  the  value  of  the  demised  premises  is  inoreased 
by  the  goods  upon  the  premises,  and  yet  the  rent  reserved  stUl  con- 
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tinnefl  to  Issue  out  of  the  lands  and  not  oat  of  the  goods."  Hence 
it  is  quite  apparent  that,  if  the  agreement  referred  to  was  a  lease 
of  the  farm,  and  the  relation  of  landlord  and  tenant  was  thereby 
treated  between  the  intestate  and  Jenttel,  and  the  money  which  the 
Intestate  was  to  receive  from  the  avails  of  the  milk  taken  to  the  f ac- 
toiy  was  rent  for  the  use  of  the  farm,  within  the  usual  and  technical 
meaning  of  the  term,  then  the  administrator  is  right  in  his  daim, 
and  he  is  not  authorized  to  distribute  this  money  as  assets.  But 
the  confusion  in  the  mind  of  the  administrator  as  to  the  proper  dis- 
position of  this  fund  arises  from  a  misunderstanding  of  the  true  na- 
ture of  the  agreement  The  authorities  are  quite  numerous  holding 
that  an  agreement  of  the  kind  which  the  parties  made  in  this  case 
is  not  a  lease,  and  that  the  profits  which  the  landlord  derives  from 
such  an  arrangement  are  not  rent  In  Taylor  v.  Bradley,  39  N.  Y. 
129,  the  agreement  was  very  similar  to  that  entered  into  between  the 
intestate  and  Jenkel.  In  the  case  cited  such  agreement  was  under 
seal,  and  It  provided  that  the  owners  of  the  land  "do  by  these  pres- 
ents lease  and  to  farm-let  all  said  lands  to  the  parties  of  the  second 
part"  Ihen  foUowed  specific  details  as  to  the  furnishing  of  seed, 
the  mode  of  cultivation,  the  care  of  the  sheep,  which  were  to  be  fur- 
nished by  the  first  party,  for  a  division  of  the  wool  produced,  and 
that  the  second  parties  "should  yield,  pay,  and  give  to  the  parties 
of  the  first  part  one-half  of  all  the  grain  raised,  to  be  delivered,"  etc. 
Tie  court,  upon  reviewing  the  various  authorities  construing  agree- 
ments of  this  character,  says: 

•The  balance  of  anthoritles  above  cited  seems  to  be  that,  notwithstanding 
the  technical  terms  employed,  such  an  agreement  does  not  amount  to  a  tech- 
nical lease;  that  the  relation  of  landlord  and  tenant  Is  not  contemplated,  and 
the  portion  of  the  crops  reserved  to  the  owner  Is  not  rent,  but  compensation 
for  the  use  of  the  land,  while  the  other  portion  Is  compensation  to  the  occupier 
for  bis  work,  labor,  and  serrlces;  that  the  legal  possession  of  the  land  is  in  the 
owner,  and  the  two  are  tenants  in  common  of  the  crop." 

To  the  same  effect,  see  Reynolds  v.  Reynolds,  48  Hun,  142. 

If,  then,  the  contract  between  intestate  and  Jenkel  was  not  a  lease, 
the  |1^7.24  in  controversy  represents  simply  the  earnings  or  avails 
of  the  personal  estate  of  the  intestate,  and  must  be  disposed  of  in 
the  same  manner  as  anv  other  increase  of  the  personal  estate  coming 
into  the  hands  of  the  administrator. 

The  real  estate  of  the  intestate  was  incumbered  by  a  mortgage 
thereon  at  the  time  of  his  decease,  which  mortgage  was  foreclosed 
after  his  death,  and  the  premises  sold,  and  a  judgment  for  deficiency 
upon  the  bond  of  intestate  accompanying  such  mortgage  obtained, 
amounting  to  about  fl,000.  This  judgment  is  now  owned  by  the 
contestant,  and  he  has  duly  presented  his  claim  to  the  administrator, 
and  the  claim  has  been  duly  allowed.  The  total  personal  estate  of 
intestate  ia  insufQcient  to  pay  his  debts  in  full ;  hence  the  question 
is  whether  the  administrator  shall  distribute  this  fund  in  contro- 
versy among  the  creditors,  or  to  the  next  of  kin,  of  intestate.  In  view 
of  the  authorities  above  referred  to,  construing  and  determining  the 
character  of  agreements  like  that  existing  l^tween  intestate  and 
Jenkid,  it  must  be  held  that  this  fund  is  an  asset,  and  that  it  should 
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be  distributed,  together  with  the  other  moneys  in  the  hands  of  the 
administrator,  among  the  creditors  whoae  demands  hare  been  duly 
established,  pro  rata. 

It  appears  from  the  account  filed  that  Phoebe  M.  Hayes,  a  daughter 
of  intestate,  had  presented  an  account  to  the  administiator  for  labor 
and  services  claimed  to  have  been  rendered  by  her  to  the  intestate 
during  his  last  illness,  which  claim  has  been  allowed  by  the  ad- 
ministrator. The  contestant  objects  to  this  item  of  the  account,  as- 
serting that  wliatever  services  were  rendered  by  the  claimant,  who  is 
a  daughter  of  intestate,  were  so  rendered  gratuitously,  and  without 
expectation  of  compensation  therefor.  The  evidence  quite  clearly 
shows  that  Mrs.  Hayes  attended  upon  and  nursed  the  intestate  during 
the  last  three  weeks  of  his  life,  and  that  he  was  in  a  situation  render- 
ing his  care  somewhat  onerous.  The  services  were  quite  likely  worth 
the  amount  charged.  The  question  regarding  this  item  is  whether 
the  evidence  discloses  that  such  services  were  rendered  in  conse- 
quence of  the  express  promise  of  intestate  to  pay  therefor,  and,  if 
not,  are  the  circumstances  attending  the  transaction  such  that  the 
claimant  is  entitled  to  recover  upon  an  implied  promise?  I  have 
carefully  examined  the  authorities  where  claims  for  services  ren- 
dered by  one  member  of  a  family  for  another  have  been  disallowed, 
and  the  fundamental  principle  underlying  all  such  authorities  seems 
to  be  that,  where  the  relations  existing  between  the  parties  are  such 
that  it  is  evident  the  services  were  performed  as  acts  of  gratuitous 
kindness  and  affection,  without  any  expectation  of  pecuniary  com- 
pensation, and  in  consequence  of  reciprocal  obligations  and  advan- 
tages, the  law  will  not  imply  a  promise  to  pay.  The  rule  is  stated 
in  Moore  v.  Moore,  21  How.  Pr.  223,  to  be  that  ordinarily,  from  the 
fact  of  rendition  and  acceptance  of  services  beneficial  in  their  nature, 
the  law  will  imply  a  promise  to  pay  what  the  services  are  reasonably 
worth.  This  implication  may  not  be  wholly  repelled  by  the  fact  that 
the  services  are  rendered  to  a  parent  by  a  son  of  full  age,  but  the 
legal  presumption  of  an  obligation  to  pay  is  less  strong  where  the  re- 
lation of  parent  and  child  exists  than  in  the  case  of  persons  not 
bound  to  each  other.  If  to  the  relationship  be  added  other  oircum- 
stances  tending  to  show,  as  a  matter  of  fact,  that  the  services  wer« 
gratuitously  rendered,  without  any  expectation  at  the  time  on  either 
side  that  payment  was  to  be  made  therefor,  the  law  will  not  imply 
a  contract  for  compensation.  In  this  case  the  only  circumstance 
from  which  it  could  be  inferred  that  the  services  were  gratuitously 
rendered  is  that  of  the  relationship  existing  between  the  intestate 
and  the  claimant,  but  this  is  not  sufficient  to  justify  such  inference 
in  this  case.  The  claimant  waa  not  a  member  of  the  intestate's 
famUy  prior  to  the  commencement  of  the  services.  She  was  a  mar 
ried  lady,  with  a  husband  and  family  and  home  of  her  own.  At  the 
beginning  of  her  father's  sickness  she  went  from  her  home  to  his 
residence,  was  requested  by  the  intestate  to  stay  and  care  for  him, 
he  saying,  in  substance,  that  he  had  money  to  pay  for  what  was 
done  for  him;  that  he  had  money  in  his  pocketbook  to  pay  for  her 
services;  that  he  wanted  her  to  stay,  and  that  she  should  have  her 
pay.    These  requests  and  statements,  if  not  sufficient  to  sustain  a 
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finding  that  such  Berrices  were  rendered  ander  an  express  promise 
to  pay  therefor,  are  certainly  snfiicient  to  overcome  the  presumption 
arising  from  the  relationship  of  the  parties  that  such  services  were 
gratuitously  rendered.  It  i^onld  be  held  that  this  claim  is  a  valid 
debt  against  the  estate,  and,  as  such,  entitled  to  share  in  the  dis- 
tribution. A  decree  will  be  accordingly  entered.  Decreed  accord- 
ingly. 

(10  Misc.  Rep.  477.) 

In  re  FOESTfTH'S  ESTATE. 

In  re  LITTLE. 

(Surrogate's  Court,  Orange  County.    December,  1894.) 

TBABBTBit  Tpx  -Will  Made  before  Fabsaob  of  Tax  Law. 

Wliere  money  was  bequeathed  in  trust  for  tbe  use  of  testator's  widow 
tor  life,  remainder  to  tbe  children  of  L.  who  should  be  living  at  the  deatb 
of  plaintlir,  and  to  tbe  Issue  of  any  such  children  then  deceased,  the  chll- 
Orea  of  It.  became  beneficially  entitled  under  the  will  at  the  death  of 
testator,  which  occurred  before  tbe  enactment  of  tbe  tax  law  providing  that 
a  tax  shall  be  imposed  on  any  person  who  becomes  beneficially  entitled  ttv 
any  property,  whether  tbe  transfer  is  made  before  or  after  the  passage  of 
the  act 

Petition  by  Eobert  Forsyth  Little  to  procure  an  adjudication  a» 
to  whether  a  sum  of  f  40,000,  held  by  him  as  trustee  under  the  will 
of  Bobort  A.  Fon^h,  deceased,  is  subject  to  the  transfer  tax.  l^e 
sum  in  question  is  part  of  a  larger  sum  which  testator  bequeathed 
in  trust  for  the  use  of  his  wife  for  life,  providing  that,  at  the  death  of 
his  wife,  the 'said  sum  of  |40,000  should  be  paid  to  the  children  of 
his  deceased  sister,  Isabella  Little,  then  living,  and  the  descendants 
of  such  of  her  children  as  should  then  be  dead,  leaving  lawful  issue, 
to  be  equally  divided  between  them;  the  descendants  of  any  de- 
ceased child  to  receive  only  what  their  parent  would  have  been  en- 
titled to  if  living. 

W.  F.  Dunning,  for  Robert  F.  Little. 

Louis  Bedell,  for  treasurer  of  Orange  county. 

COLEMAN,  S.  The  testator  died  in  1873,  and  by  the  death  of  his 
widow,  on  the  26th  day  of  October,  1893,  the  children  of  a  sister  of 
the  deceased  became  entitled  to  the  possession  of  a  fund  of  |40,000^ 
which  had  been  held  in  trust  for  the  use  of  the  widow  during  her 
life.  And  It  is  now  to  be  determined  whether  said  fund  is  subject 
to  a  transfer  tax  under  that  portion  of  the  third  subdivision  of  sec- 
tion 1  of  chapter  399  of  the  Laws  of  1892  which  reads  as  follows: 

"Such  tax  shall  also  be  imposed  when  any  such  person  or  corporation  be- 
comes beneficially  entitled,  in  possession  or  expectancy,  to  any  property  or  the 
Income  thereof  by  any  such  transfer,  whether  made  before  or  after  the  passage 
of  this  act." 

In  the  case  of  Tallmadge  v.  Seaman,  9  Misc.  Rep.  303,  30  N.  Y. 
8npp.  304,  it  is  held  that  this  provision  relates  only  to  a  transfer  by 
conveyance,  and  that  undoubtedly  is  the  strict  grammatical  and  log- 
ical construction  to  be  given  this  sentence,  occurring  as  it  does  in  the 
same  paragraph  with  transfers  of  that  character.    But  the  use  of  the 
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word  "also"  ("such  tax  shall  also  be  Imposed  -when,"  etc.)  makes  it 
doubtful  whether  the  legielatore  intended  so  limited  a  constructioii; 
rather,  possibly,  it  was  intended  to  include  transfers  by  wills.  Add- 
ed force  to  tJiis  possibility  is  given  by  the  fact  that  beneficial  inter- 
ests in  possession  or  expectancy  are  generally  created  by  wills  rather 
than  by  deeds.  Howevei',  even  if  transfers  by  wills  are  included 
in  this  provision,  such  transfers  at%  only  made  subject  to  the  tax 
when  the  person  or  corporation  becomes  beneficially  entitled,  wheth- 
er the  transfer  is  made  before  or  after  the  passage  of  this  act.  Be- 
coming beneficially  entitled  is  quite  a  different  thing  from  becoming 
entitled  to  actual  possession.  In  this  case  the  legatees  became 
beneficially  entitled  to  tiieir  rights  in  the  testator's  property  at  his 
death  in  the  year  1873.  At  the  time  of  that  event  the  transfer  by 
the  will  of  their  beneficial  interest  occurred,  while  they  only  became 
entitled  to  the  actual  possession  of  the  property  at  the  death  of  the 
widow. 

The  transfer  of  the  beneficial  interest  having  occurred  before  the 
passage  of  this  or  of  the  previous  acts,  it  is  not  subject  to  the  tax, 
unless  the  act  is  intended  to  be  retroactive.  To  conclude  that  this 
clause  in  the  act  was  intended  to  be  retroactive  would  be  to  extend 
its  effect  beyond  the  scope  of  the  remainder  and  principal  part  of 
the  act,  which  is  not  a  necessary  construction,  and  is  improbable. 
It  is  very  much  more  probable  that  It  was  intended  simply  to  have 
this  clause,  in  harmony  with  the  rest  of  the  act,  cover  transfers.  If 
any  there  should  be,  whereby,  either  by  will  or  deed,  whether  exe- 
cuted before  or  after  the  passage  of  the  act,  a  person  or  corportition 
thereafter  shonld  become  beneficially  entitled  to  any  property.  See 
In  re  Brooks'  Estate  (Surr.)  infra.  I  therefore  conclude  that  no 
-tax  is  due,  and  that  the  appointment  of  an  appraiser  will  be  unneces- 
sary.    Decreed  accordingly. 


In  re  BROOKS'  ESTATEl. 

(Surrogate's  Court,  New  Tork  County.    December  6,  \SM.) 

Petition  by  the  trustees  under  the  will  of  Joshua  Brooks,  deceased,  to  pro- 
cure a  determination  as  to  the  liability  of  the  trust  fund  to  the  transfer  tax. 

FITZGERALD,  S.  The  petitioners  are  trustees  under  the  will  of  Joshua 
Brooks,  who  died  August  20,  1S59,  being  a  resident  of  the  city  of  New  York. 
Serbia  Brooks,  a  daughter  of  said  decedent,  died  May  28,  1893,  in  the  city 
of  New  York,  of  which  she  was  a  resident  Under  the  will  of  Joshua  Brooks, 
his  said  daughter  was  given  the  income  during  life  of  a  certain  trust  fund, 
over  the  principal  of  which  she  was  given  the  power  of  appointment  by  will. 
The  will  by  which  she  executed  this  power  has  been  admitted  to  probate,  and 
the  trustees  now  hold  the  said  principal  fund,  consisting  of  more  than  $100,- 
000.  This  proceeding  Is  instituted  for  the  purpose  of  procuring  a  determina- 
tion as  to  the  liability  of  the  fund  to  the  transfer  tax  While  at  the  date 
the  will  of  Joshua  Bro<du  went  into  effect  there  was  no  law  subjecting  to 
taxation  transfers  of  property  passing  thereby,  it  is  daimed  on  the  part  of 
the  comptroller  that,  by  chapter  399  of  the  Laws  of  1892,  a  transfer  of  the 
diaracter  specified,  when  It  takes  effect  in  possession  or  expectancy  subse- 
quently to  the  passage  of  that  act,  although  it  does  so  by  virtue  of  a  deed 
-or  will  executed  prior  thereto,  is  nevwtheless  liable  to  taxation.   To  sastaln 
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this  contention,  he  relies  upon  the  sentence  Immediately  preceding  the  clause 
at  the  end  of  snbdlrlslon  3  of  section  1  of  the  act,  which  reads  as  follows: 
"Such  tax  shall  also  be  imposed  when  any  such  person  or  corporation  be- 
comes beneficially  entitled  in  possession  or  expectancy  to  any  property  or  the 
income  thereof  by  any  such  transfer,  whether  made  before  or  after  the  pas- 
sage of  this  act"  On  behalf  of  the  trustees  and  appointees,  it  is  claimed  that 
the  sentence  quoted  applies  only  to  transfers  by  deed,  grant,  etc.,  and  has  no 
application  where  the  transfer  is  elFected  by  wilL  The  comptr<dler  answers 
this  by  the  argument  that  to  limit  the  sentence  quoted  to  cases  of  this  de- 
scription wUl  necessitate  a  similar  limitation  to  the  Tery  last  clause  of  the 
section  which  fixes  the  rate  of  taxation.  This  suggeatlon,  to  my  mind,  fully 
meets  and  refutes  the  argument  that  the  retroactlTe  clause  must  be  confined 
in  its  purpose  and  effect  to  the  transfers  specified  in  the  preceding  clause  of 
the  snbdiTislon.  Is,  then,  the  fond  or  interest  in  question,  and  which  Is  claim* 
ed  to  have  passed  under  aad  by  rlrtue  of  the  will  of  Joshua  Brooks,  subject 
to  taxation?  I  have  concluded  that  it  is.  An  estate  or  interest  derived  from 
the  execution  of  a  power  of  appointment  is  regarded  as  acquired  under  and 
by  virtue  of  the  instrument  raising  the  power.  Nevertheless,  such  estate  or 
interest  does  not  vest  nor  is  It  created  until  the  time  of  appointment,  although 
the  soioroe  of  Its  origin  is  foimd  in  the  instmment  conferring  the  power. 
Jackson  v.  Davenpwt,  20  Johna  551,  552;  In  re  Stewart,  131  N.  Y.  274,  30 
N.  E.  184.  The  c&cumstance  that  the  appointee  takes  under  such  instru- 
ment as  the  source  of  his  title,  and  not  any  notion  that  the  estate  or  interest 
taken  becomes  vested,  or  is  created,  either  actually  or  constructively,  at  the 
time  such  Instrument  goes  into  effect,  is  the  reason  for  regarding  the  estate 
or  interest  created  by  the  power  as  passing  by  a  transfer  made  by  such  In- 
strument within  the  meaning  of  the  acts  for  the  taxation  of  decedent's  es- 
tate. In  re  Stewart,  supra.  An  estate  or  interest  originating  in  the  manner 
described  is,  with  respect  to  the  time  of  its  creation  and  vesting,  the  same  In 
effect  as  if  It  were  an  estate  acquired  by  direct  and  exclusive  operation  of 
the  instrument  ci-eating  it,  by  a  person  who  had  come  into  being  subsequently 
to  the  time  when  the  instrument  took  effect  The  devise  of  a  remainder  de- 
pendent upon  a  life  estate,  and  vesting  in  such  person  upon  hia  birth,  Is  an 
instance  of  the  disposition  last  referred  to.  The  estate  or  Interest  so  acquired 
does  not  vest  nor  come  into  existence  until,  in  one  case,  the  power  has  been 
executed,  and,  in  the  other,  imtll  the  beneficiary  has  come  Into  being.  A  dif- 
ferent result  the  doctrine  of  relation  is  incapable  of  producing,  and  it  is  prop- 
erly confined  in  its  application  In  such  cases  and  for  the  purposes  of  the  acts 
mentioned  to  referring  the  estate  or  interest  to  the  source,  whether  immediate 
or  remote,  from  which  the  title  is  derived.  In  the  present  case  the  estate  or 
Interest  which  the  beneficiary  has  taken  under  the  power,  as  well  as  the  right 
of  the  possession  thereof,  came  Into  existence  after  the  passage  of  the  act  un- 
der consideration.  Similarly,  the  beneficiary,  as  beneficiary,  had  no  previous 
existence.  Such  being  the  case,  there  is  no  doubt  that  the  beneficiary  is,  with 
respect  to  the  estate  or  Interest  which  he  has  so  taken,  a  person  who  has  be- 
come beneficially  entitled  in  possession  to  property  after  the  passage  of  the 
act  of  1892,  by  a  transfer  previously  made.  An  appraiser  will  therefore  be 
appointed. 

(10  Misc.  Bep.  47a) 

OKEEN  ▼.  MIDDLESEX  R.  CO. 

(Supreme  Ciourt  Special  Term,  Monroe  C!oanty.    December,  1894.) 

1.  Discovert— Phtsicat,  Examination  of  Plaintiff. 

Ck)de  Civ.  Proc.  i  873,  as  amended  by  Laws  1803,  providing  that  in  an 
notion  for  personal  injuries  the  court  or  Judge  granting  an  order  for  the 
examination  of  plaintiff  before  trial  "may"  direct  that  plaintiff  submit  to  a 
physical  examination,  and  that  in  such  action,  where  defendant  presents 
satisfactory  evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  Judge  "shall"  order  that  such  physical 
examination  be  made,  authorizes  such  physical  examination  for  the  pur- 
pose of  enabling  defendant  to  prepare  himself  and  his  witnesses  for  the 
trial. 

v.32s.y.8.n6.2 — 12 


Digitized  by 


Google 


178  RBW   YOBK  BUPPLKHENT,  VOL    32.  [Sup.  Ct. 

9.  Sakb — iNTSimoN  TO  Read  Testimony. 

On  an  application  for  leave  to  examine  plaintiff  before  trial  In  an  action 
for  personal  Injuries  it  need  not  be  stated  In  totidem  verbis  that  defendant 
intends  to  read  the  testimony  on  the  trial,  but  is  sufficient  if  they  be  made 
to  appear  by  fair  inference. 

&  8amb— Testimony  of  Experts. 

In  an  application  for  physical  examination  before  trial  of  plaintiff  in  an 
action  for  personal  Injuries  it  Is  sufficient  to  state  that  defendant  intends 
to  use  the  evidence  thus  procured. 

Action  by  Ida  Green  against  tlie  Middlesex  Railroad  Company  for 
pergonal  injuries.  Plaintiff  moves  to  vacate  an  order  for  her  ex- 
amination before  trial.     Denied. 

Charles  F.  Miller,  for  plaintiff. 
J.  H.  Metcalf,  for  defendant 

RUMSEY,  J..  The  action  is  brooght  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  because  of  the  negligence 
of  the  defendant,  and  the  order  for  the  examination  of  the  plaintiff 
contained  a  provision  that  she  should  submit  to  a  physical  examina- 
tion by  two  women  physicians  named  in  the  order.  The  plaintiff 
moves  to  vacate  this  order  for  the  InsufQciency  of  the  affidavit  in  two 
respects:  First,  that  it  does  not  comply  -with  rule  83,  by  setting 
forth  facts  and  circumstances  to  show  that  the  examination  was  ma- 
terial and  necessary  for  the  defendant;  and,  second,  that  it  is  not 
made  to  appear  by  the  affidavit  that  the  defendant  intends  to  read 
the  testimony  thus  taken  upon  the  trial.  The  affidavit  of  which 
complaint  is  made  states  fully  the  nature  of  the  action  and  the  claim 
made  by  the  plaintiff  as  to  the  injuries  which  she  received, ,  from 
which  it  appears  tiiat  the  action  is  one  to  recover  damages  for  per- 
sonal injuries.  The  affidavit  further  states  tbat  the  defendant  and 
its  officers  are  ignorant  of  the  nature  and  extent  of  the  injuries 
complained  of,  and  there  is  no  denial  upon  this  motion  that  such  is 
the  fact.  It  appears  by  fair  intendment  upon  the  affidavit  that  the 
examination  which  is  sought  for  is  necessary  to  enable  the  defend- 
ant's experts  to  qualify  themselves  for  examination,  and  for  that 
reason  it  is  necessary  to  enable  the  defendant  to  prepare  for  trial. 
The  plaintiff  claims,  however,  that  the  application  for  a  physical 
examination  requires  proof  of  precisely  the  same  facts  as  were  re- 
quired for  an  oral  examination  of  a  party  before  trial,  and  that  it  is 
not  sufficient  that  it  shall  be  made  to  appear  that  the  defendant  de- 
sires the  examination  simply  for  the  purpose  of  enabling  him  to 
prepare  himself  and  his  witnesses  for  the  trial.  To  establish  her 
claim  the  plaintiff  cites  the  case  of  Lyon  v.  Railway  Co.,  142  N.  Y. 
298,  37  N.  E.  113.  In  that  case  it  appeared  that  an  order  had  been 
made  for  a  physical  examination  of  the  plaintiff  by  two  physicians, 
but  there  was  nothing  in  the  order  which  required  an  oral  examina- 
tion of  the  plaintiff  before  trial.  The  special  term  refused  to  vacate 
the  order,  but  its  decision  was  reversed  at  general  term  (27  N.  Y. 
Supp.  966),  and  the  order  of  reversal  was  affirmed  by  the  court  of 
appeals.     It  appears  from  an  examination  of  the  case  that  the  only 
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question  presented  to  the  conrt  of  appeals  was  wbether  the  order 
which  required  the  plaintiff  to  submit  to  a  physical  examinatioii, 
without  at  the  same  time  requiring  an  oral  examination,  was  correct 
in  form.  The  court  of  appeals  held  that  the  amendment  of  1893, 
authorizing  a  physical  examination  of  the  plaintiff,  was  to  be  con- 
strued as  a  part  of  the  original  Code  of  Procedure  respecting  the 
examination  of  a  party  before  trial,  and  that,  so  construed,  it  re- 
quired the  physical  examination  to  be  bad  at  the  same  time  as  an 
oral  examination.  For  that  reason  it  held  that  an  order  requiring 
the  plaintiff  simply  to  submit  to  a  physical  examination  was  erro- 
neous in  point  of  form,,  and  could  not  stand.  The  whole  case  turned 
upon  the  form  of  the  order.  There  was  no  discussion  as  to  the  facts 
which  the  affldaTit  must  show,  nor  was  there  any  suggestion  upon 
tliat  subject  Indeed,  there  could  not  have  been,  because  no  ques- 
tion was  made  in  the  case  of  the  sufficiency  of  the  proof  upon  which 
the  order  was  granted.  There  is  no  doubt  that  when  a  party  seeks 
to  examine  his  adversary  before  trial  he  must  state  in  his  afBdavit 
the  facts  and  circtmistances  which  render  such  an  examination  ma- 
terial and  necessary.  Rule  83.  This  cannot  be  done  by  simply 
giving  information  to  the  court  of  the  nature  of  the  action  and  the 
allegations  of  tiie  pleadings,  unless  tiiat  information  is  sufficient  to 
show  that  the  examination  asked  for  is  material  and  necessary. 
The  rule  which  requires  the  statement  of  these  facts  has  not  been 
changed  by  the  amendment  of  section  873  of  the  Code,  but  there  can 
be  no  doubt  that  the  amendment  to  that  section  has  made  a  very  con- 
siderable change  in  the  law.  Before  the  amendment  it  was  the  set- 
tled rule  that  a  defendant  in  those  actions  was  not  entitled  to  a 
physical  examination  of  his  adversary.  McQuigan  v.  Railroad  Co., 
129  N.  Y.  50,  29  N.  E.  235.  The  refusal  of  these  examinations  un- 
doubtedly puts  the  defendant  to  a  very  great  disadvantage  in  the 
trial  of  his  case.  The  extent  and  nature  of  the  injuries  suffered  by 
the  plaintiff  is  always  important,  and  frequently  by  far  the  most 
important  of  the  facts  to  be  presented  to  the  jury,  because  it  is  upon 
proof  of  the  nature  and  extent  of  the  injuries  that  the  jury  must 
base  its  conclusions  as  to  the  damages  which  should  be  recovered. 
Experience  has  shown  that  the  damages  suffered  by  the  plaintiff  was 
a  matter  almost  exclusively  within  his  own  knowledge,  and  es- 
pecially was  this  so  when  the  symptoms  were  merely  subjective.  In 
such  a  case  it  almost  always  happened  that  the  jury  had  no  evidence 
upon  the  question  of  damages  except  the  testimony  and  declarations 
of  the  plaintiff,  and  his  complaints  made  to  his  physicians,  and  the 
inferences  of  his  physicians  drawn  from  these  statements.  In  such 
cases  it  was  utterly  impossible  for  the  defendant  to  obtain  posses- 
sion of  any  facts  before  trial  upon  which  to  base  his  testimony,  or 
to  get  any  testimony  of  experts  except  what  was  given  in  answer 
to  hypothetical  questions  based  upon  the  plaintiff's  testimony.  This 
condition  of  affairs  frequently  resulted  in  grave  miscarriages  of 
justice,  and,  while  this  was  not  always  the  case,  yet  it  not  seldom 
hajipened  that,  when  the  action  was  submitted  to  the  jury,  the  evi- 
dence upon  the  question  of  damages  was  so  inadequate  that  the 
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verdicts  were  exceedingly  nnsatisfactory.  It  was  to  remedy  this 
condition  of  affairs  that  the  statute  ia  question  was  passed.  It  is 
qnite  evident  that  the  legislature  intended  to  give  the  right  to  a 
physical  examination  to  enable  the  defendant  to  get  the  information 
upon  these  very  points  as  to  which  he  had  before  then  been  entirely 
in  the  dark.  The  wording  of  the  statute  establishes  that  very  satis- 
factorily. It  says  that  in  every  action  to  recover  damages  for  per- 
sonal injury  the  court  or  judge,  in  grantiog  an  order  for  the  examina- 
tion of  tiie  plaintiff  before  trial,  may  direct  that  the  plaintiff  submit 
to  a  physical  examination.  But  it  goes  further  than  that  In  the 
next  sentence  it  provides  that  in  any  action  brought  to  recover  dam- 
ages for  personal  injuries,  "where  the  defendant  shall  present  to 
the  court  or  judge  satisfactory  evidence  that  he  is  ignorant  of  the 
nature  and  extent  of  the  injuries  complained  of,"  the  court  or  judge 
shall  order  that  such  physical  examination  be  made.  Where  th&t 
fact  has  been  made  to  appear,  the  court  has  no  discretion  in  the  mat- 
ter if  the  affidavit  is  in  other  respects  sufficient.  It  seems  to  me 
that  when  it  is  made  to  appear  that  the  defendant  is  ignorant  of  the 
nature  and  extent  of  the  injuries,  he  has  shown  sufficient  to  estab- 
lish that  the  examination  is  necessary  and  material  for  his  interests. 
It  is  not  merely  a  fishing  examination  whidi  he  asks  for.  The 
facts  which  he  seeks  to  prove  are  purely  without  the  knowledge  of 
the  plaintiff.  They  bear  strongly  upon  the  question  of  damages, 
and  they  are  necessary  to  enable  the  defendant's  experts  to  prepare 
themselves  to  give  testimony  on  the  trial.  An  examination  for  that 
purpose  is  widely  different  from  one  which  is  had  simply  to  ascertain 
whether  or  not  certain  facts  existed,  and,  if  they  do,  to  enable  the 
party  obtaining  the  examination  to  prepare  to  meet  them.  In 
actions  of  this  nature  the  facts  necessarily  exist  A  full  and  com- 
plete revelation  with  regard  to  them  is  necessary  to  the  administra- 
tion of  justice,  and  for  that  reason,  when  it  has  been  made  to  appear, 
pursuant  to  the  statute,  that  the  defendant  is  ignorant  of  the  nature 
and  extent  of  the  injuries,  which  are  the  material  facts,  I  think  he 
has  shown  enough  to  comply  with  rule  83. 

The  second  objection  of  the  plaintiff  is  that  It  has  not  been  made 
to  appear  that  the  defendant  intends  to  read  the  testimony  upon  the 
trial.  To  this  there  are  two  answers.  It  need  not  be  stated  in  so 
many  words  that  the  defendant  intends  to  read  the  testimony  upon 
the  trial.  It  is  sufficient  if  that  be  made  to  appear  by  fair  inference 
from  any  other  facts.  Fogg  v.  Fisk,  30  Hun,  61;  Ball  v.  Publishing 
Co.,  12  (^v.  Proc.  R  4.  But  the  rule  authorizing  a  physical  examina- 
tion in  the  presence  of  two  physicians  has  materially  altered  the 
kind  of  testimony  which  is  to  be  obtained  by  these  examinations. 
Not  only  does  the  defendant  procure  the  oral  examination  of  the 
plaintiff,  but  he  also  procures  the  testimony  of  two  expert  witnesses, 
whom  he  has  the  right  to  swear  at  the  trial.  This  testimony,  in  the 
nature  of  things,  is  not  taken  down  by  the  referee,  and  therefore 
is  not  to  be  read  upon  the  trial,  but  is  to  be  given  viva  voce  in  the 
presence  of  the  jury.  For  this  reason,  when  the  defendant,  in  ask- 
ing for  such  an  examination,  has  stated  that  he  proposes  to  use  the 
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testunony  thus  obtained  upon  the  trial  of  the  action,  he  has  stated 
all  that,  in  the  nature  of  things,  can  be  required.  The  motion  to 
vacate  the  order  for  an  examination  must  be  denied.    Motion  denied. 


(10  Misc.  liep.  551.) 

SICKELS  ▼.   COMB& 

(Supreme  Court,  Special  Term,  Kings  C^ounty-   June,  1894.) 

LwiTNCTioN — Adequate  Remkdt  at  Law. 

Wbere  defendant,  under  execution  against  a  third  person,  seized  platn- 
tlfTs  stock  of  goods,  took  possession  of  her  store  and  of  the  books  and 
papers  of  the  business,  and  locked  up  tbe  store,  thus  completely  Interrupt- 
ing the  busineas,  plaintiff's  remedy  at  law  Is  Inadequate,  and  an  injunction 
wUlUe. 

Action  by  Catherine  L.  Sickels  against  William  H.  Comba  to  en- 
join defendant  from  proceeding  under  an  execution  against  a  third 
person.    Judgment  for  plaintiff. 

Sidney  V.  Lowell,  for  plaintiff. 
Bichard  Marrin,  for  defendant. 

GAYNOB,  J.  The  plaintiff  makes  out  a  case  for  relief  by  in- 
junction. Ibe  defendant,  a  constable,  has  an  execution  against  an- 
other person  for  |166.42  on  a  judgment  in  a  justice's  court,  and  under 
it  has  seized  the  cliattels  of  the  plaintiff,  consisting  of  a  retail  stock 
in  trade,  and  a  horse  and  wagon  used  in  it,  all  of  the  value  of  f  4,000, 
as  the  plaintiff  alleges,  and  of  the  value  of  f3,000,  as  the  defendant 
says  in  Ms  notice  of  sale.  He  has  also  taken  possession  of  the  plain- 
tiff's store,  in  which  she  carries  on  the  business,  and  of  the  books 
and  papers  of  the  business,  and  has  locked  up  the  store  by  means 
of  a  new  lock  which  he  has  put  on.  He  has  thus  completely  inter- 
rapted  the  business.  The  plaintiff  shows  that  the  defendant  is  finan- 
cially irresponsible  for  his  acta  of  abuse  of  process  and  oppression, 
and  that,  by  reason  of  such  acts,  if  they  be  allowed  to  continue,  she 
will  suffer  injury  to  her  business  and  credit  which  she  will  not  be 
able  to  recover  of  him,  and  for  which  she  could  not,  in  any  event,  re- 
cover adequate  damages  in  an  action  at  law.  It  seems  clear  that  the 
damages  that  must  result  from  such  an  inteirnption  of  the  plaintiff's 
bnainess  would  be  difficult,  if  not  Impossible,  of  accurate  estimation 
in  an  action  at  law.  It  is  not  enough  that  there  be  a  remedy  at  law 
to  prevent  a  court  of  equity  from  intervening,  but  there  must  be  a 
reasonably  clear  and  adequate  remedy.  It  should  be  on  the  whole 
as  practical  and  efficient  as  the  remedy  in  equity;  otherwise  the 
latter  will  be  applied.  Boyce  v.  Grundy,  3  Pet  210.  I  see  no  reason 
why  the  impossibility  or  the  extreme  uncertainty  of  getting  adequate 
damages  in  an  action  for  trespass  should  not  sustain  this  action. 
Though  no  case  exactly  in  point  in  this  state  is  cited,  there  are  very 
similar  cases  involving  the  same  principle.  Turner  v.  Smith,  1  Abb. 
Prac.  (N.  S.)  304;  Tieman  v.  Wilson,  6  Johns.  Ch.  411.  The  chancellor 
gave  relief  in  the  latter  case  by  setting  aside  the  sale  of  real  estate 
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under  execntion,  on  the  ground  that  the  condact  of  the  officer  in  sell- 
ing more  than  was  necessary  was  fraudulent  in  law.  The  excessive 
levy  in  this  case,  and  the  exclusion  of  the  plaintiff  from  her  store,  is 
a  criminal  offense,  and  fraudulent  in  law,  and,  it  seems  to  me,  also 
in  fact  Courts  of  equity  grant  relief  against  the  fraudulent  use  of 
bona  fide  judgments.  Tomkins  v.  Tomkins,  11  N.  J.  Eq.  515.  In 
other  jurisdictions  injunctions  have  been  granted  as  prayed  for  in 
this  action,  and  on  exactly  the  same  grounds,  and  text  writers  point 
the  case  out  aa  one  for  such  relief.  McCreery  v.  Sutherland,  23  Md. 
471;  Watson  v.  Sutherljand,  5  WalL  74;  High,  Inj.  §  119;  Lawson, 
Bights,  Rem.  &  Prac.  §  3702.  It  may  need  to  be  specially  observed 
that  the  plaintiff  has  not  an  adequate  remedy  by  an  action  of  replevin, 
for  the  defendant  could  regain  possession  of  the  goods  by  giving 
the  undertaking  prescribed  for  that  purpose.  Let  the  injunction  be 
made  permanent    Ordered  accordingly. 


(10  Misc.  Rep.  650.) 

CITY  OP  BROOKLYN  V.  LONG  ISLAND  WATER-SUPPLY  CO. 

(Supreme  Cioart,  Special  Term,  Kings  Comity.    I>ecember,  ISdi.) 

Costs — Extra  Alix>wancb — Cokdbmitation  PROcEBDmos, 

Code  Civ.  Proc.  {  3372,  providing  that  an  extra  allowance  may  be  granted 
in  condemnation  proceedings,  abrogates  tbe  mle  that  such  allowance  ia 
confined  solely  to  actions,  and  could  not  be  granted  In  special  proceedings, 
and  applies  to  all  condemnation  proceedings,  whether  taken  under  the 
CSode  of  Civil  Procedure  or  under  a  special  law. 

Proceeding  by  the  city  of  Brooklyn  to  condemn  the  property  and 
franchises  of  the  Long  Island  Water-Supply  Ck>mpany,  organized 
in  the  town  of  New  Lots,  which  town  was  afterwards  annexed  to 
the  city  of  Brooklyn.  A  motion  by  the  city  of  Brooklyn  to  confirm 
the  report  of  the  commissioners  of  appraisal  was  denied  at  special 
term.  24  N.  T.  Supp.  807.  This  order  was  reversed  on  appeal  to 
the  general  term  (26  N.  Y.  Supp.  198);  and  the  decision  of  the  gen- 
eral term  was  affirmed  by  the  court  of  appeals  (38  N.  E.  983);  and 
the  Long  Island  Water-Supply  Company  now  moves  for  an  addi- 
tional allowance.    Granted. 

Wm.  C.  De  Witt  and  Thomas  E.  Pearsall,  for  the  motion. 
Albert  Q.  McDonald,  Corp.  Counsel,  opposed. 

OULLEN,  J.  There  can  be  no  question  that  an  allowance  should 
be  made  to  the  defendant  for  defending  the  proceedings  to  acquire 
its  property,  pro\ided  the  court  has  power  to  make  such  an  allow- 
ance. I  think  that  the  court  has  the  power.  Under  section  3240 
of  the  Code,  costs  in  a  special  proceeding,  where  they  axe  not  spe- 
cially regulated,  may  be  allowed  to  any  party  at  the  rates  allowed 
for  similar  proceedings  in  an  action.  In  Railroad  Co.  v.  Davis,  65 
N.  Y.  145,  it  was  held  that  the  right  to  grant  extra  allowances  was 
confined  soldy  to  actions,  and  could  not  be  granted  in  special  pro- 
ceedings. In  Re  Holden,  126  N.  Y.  589,  27  N.  E.  1063,  that  doctrine 
has  been  reiterated  emphatically.    But,  since  the  time  when  the  two 
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decisiona  cited  were  made,  the  Code  has  been  altered  by  adding 
thereto  the  chapter  called  the  "Condemnation  Law."  By  this  ad- 
dition, section  3372,  the  court  is  expressly  authorized  to  grant  to 
the  property  owner  an  additional  allowance,  not  exceeding  5  per 
cent,  on  the  amount  awarded.  This  change  in  the  law  has,  in  my 
judgment,  abrogated  the  effect  of  these  decisions,  so  far  as  it  relates 
to  proceeidings  to  condemn  land,  even  as  to  those  which  are  not 
taken  under  the  particular  proyisions  of  the  law  cited.  The  condem- 
nation law  is  general  It  was  intended  by  it  to  reverse  the  rule  an- 
nounced by  lie  court  which  forbade  allowances  in  such  proceed- 
ings, and  to  enact  a  new  rule,  to  wit,  the  allowance  of  an  indrannity 
to  the  landowner  for  the  expenses  of  his  defense.  In  re  Lake  Shore 
&  M.  8.  By.  Co.  (Sup.)  20  N.  Y.  Supp.  573.  U  costs  can  be  awarded 
the  respondent  at  all,  it  seems  to  me  it  should  be  such  costs  as  are 
allowed  by  the  Code  iu  cases  most  similar  to  the  one  in  hand.  This 
is  only  answered  by  saying  that  section  3240  of  the  Code  assimilates 
the  costs  to  those  of  actions,  and  that  proceedings  under  the  condon- 
natlon  law  are  not  actions,  but  special  proce^ings.  But,  though 
commenced  by  petition  and  notice,  the  Code  makes  condemnation 
proceedings  practically  an  action.  Judgment  is  to  be  entered  there- 
in, and  provisions  for  the  conduct  of  actions  are  made  to  apply  to 
it  I  think  the  argument  too  technical  which  would  give  the  re- 
spondent his  costs  as  in  an  action,  and  deny  his  right  to  an  allow- 
ance as  in  condemnation  proceedings.  Application  granted.  I  wiU 
hear  the  parties  as  to  the  amount 


(10  HlK.  Bep.  563.) 

8TEINWAY  V.  STBINWAY  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1894.) 

WiLU" — Validfty  ok  Beo0K8T8— Pkwktditiks. 

Testator  begueatliea  certain  sbares  of  corporate  rtock  to  bis  executors  In 
tnist,  to  be  managed  by  them  until  January  1, 1894,  for  the  benefit  of  cer- 
tain persona,  so  as  to  pay  the  beneficiaries  an  annual  sam  amounting  to 
5  per  cent,  on  such  sbares,  and  on  January  1, 1894,  to  pay  over  the  shares 
or  the  proceeds  thereof  to  the  persons  named,  the  excess  of  the  annual  In- 
come of  the  shares  over  6  per  cent  to  go  to  the  trustees  aa  their  compensa- 
tion.  BM,  that  such  provision  violated  the  statute  against  perpetuities. 

Action  by  Henry  W.  T.  Steinway  agamst  William  Stelnway  and 
others  to  construe  the  will  of  W.  F.  T.  Steinway,  decetised. 

Edward  B.  Hill,  for  plaintifF. 

G.  W.  Cotterill,  for  defendant  executors. 

Samnel  F.  Prentiss,  guardian  ad  litem,  for  infant  defendants. 

IN6RAHAM,  J.  The  question  to  be  determined  in  this  case  is 
whether  the  provision  of  the  thirty-third  clause  of  the  will  of  W.  F. 
T.  Steinway,  whereby  4,000  shares  of  the  stock  of  the  corporation  of 
Steinifray  &  Sons  are  disposed  of,  is  valid;  and  it  is  with  relactance 
that  I  have  been  forced  to  the  conclusion  that  the  scheme  of  the  tea- 
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tator  cannot  be  sustained.  The  intention  of  the  testator  Is  clear,  and 
I  think  it  also  clear  that  to  carry  that  intention  into  effect  would  be 
to  violate  the  one  limitation  which  the  law  of  this  state  Imposes  upon 
the  disposition  of  personal  property,  and  that  is  that  the  vesting  of 
the  absolute  ownership  of  such  property  shall  not  be  suspended  for  a 
longer  period  than  two  lives  in  being  at  the  date  of  the  instrument 
containing  the  limitation  or  condition.  The  will  of  the  testator,  after 
making  a  large  number  of  legacies,  provides,  in  the  thirty-third  clause, 
for  the  disposition  of  his  stock  in  the  corporation  above  named.  That 
clause  commences  as  follows : 

"Thirty-Third.  I  give  and  bequeath  all  my  shares  In  the  corx>oratlon  of 
Stdnway  &  Sons,  of  the  city  of  New  York,  to  my  executors  and  trustees,  here- 
inafter named,  in  trust,  to  be  managed  by  them  until  the  first  day  of  January. 
In  the  year  one  thousand  nine  hundred  and  four  (January  1st,  1904),  as  follows: 
A— One-fourth  part  of  such  shares  in  the  Stelnway  &  Sons'  corporation  to  and 
for  the  benefit  of  the  five  children  of  my  sister,  Wilhelmlne  Candidus,  late  of 
the  city  of  New  York,  deceased,  viz.  Louise  Deppermann,  wife  of  Gustave 
Deppermann,  of  Hambiurg,  Germany;  Albertlne  S.  Zlegler,  wife  of  Henry 
Zlegler,  of  New  York;  and  Harry  Candidus,  Johanne  Candidus,  and  Gnstave 
Candidus,  and  to  pay  to  them,  in  equal  proportions,  an  annual  sum  represent- 
ing an  Income  of  five  per  centum  on  and  from  such  shares,  and  on  the  first  day 
of  January,  1904,  to  pay  over,  In  equal  proportions,  to  the  said  five  children 
of  Wilhelmlne  Candidus,  deceased,  or  their  helis,  the  said  shares  in  the  Steln- 
way &  Sons'  corporation,  or  the  proceeds  thereof;  to  have  and  to  hold  to  him, 
her,  or  them,  his,  her,  or  their  heirs  and  assigns,  forever.  The  excess  of  the 
annual  hicome  of  such  shares  in  the  Stelnway  &  Sons'  corporation.  New  York, 
over  and  above  said  five  per  centtun,  shall  be  retained  by  my  executors  and 
trustees,  hereinafter  named,  as  their  compensation  for  the  management  of 
such  shares,  and  such  excess,  annual^,  shall  be  divided  pro  rata  amcmg  them 
or  their  successors  until  January  1, 1904." 

Subdivisions  B  and  0  of  said  clause  make  provision  in  identically 
the  same  language;  subdivision  B  disposing  of  one-fourth  part  of  said 
shares  to  and  for  the  benefit  of  the  children  of  his  sister  Dorrette 
Ziegler,  and  subdivision  C  disposing  of  one-fourth  part  of  said  shares 
to  and  for  the  benefit  of  his  brother  Charles  Steinway.  Subdivision 
D  of  the  said  clause  contains  a  provision  disposing  of  one-fourth  part 
of  said  stock  for  the  benefit  of  his  brother  William  Steinway.  Bat 
the  variation  between  subdivision  D  and  the  other  subdivisions  is 
important,  as  throwing  light  upon  the  intention  of  the  testator.  Sub- 
division D  is  as  follows: 

"One-fourth  part  of  my  shares  in  the  said  Stelnway  &  Sons'  corporation  to 
and  for  the  benefit  of  my  brother  William  Steinway,  or,  In  case  of  his  death 
prior  to  January  1st,  1904,  to  and  for  his  son  George  A.  Stelnway,  his  daughter 
Paula  Th.  Stelnway,  and  his  children  by  his  second  wife,  Elizabeth  C.  Stein- 
way,  nee  Ranft;  and  to  pay  to  him,  or,  In  case  of  his  death,  to  his  said  chil- 
dren, an  annual  sum  representing  an  income  of  five  per  centum  in  and  from 
such  shares,  and  on  the  first  day  of  January,  1904,  to  pay  over  to  my  said 
brother  William  Stelnway,  or,  in  case  of  his  death  prior  to  that  date,  to  hia 
said  children  as  mentioned  in  this  section  of  this  my  last  will  and  testament, 
or  their  heirs.  In  equal  proportions,  the  said  shares  In  the  Stelnway  &  Sons' 
corporation,  or  the  proceeds  thereof;  to  have  and  to  hold  to  him,  her,  or  them, 
his,  her,  or  their  heirs  or  assigns,  forever." 

And  the  clause  then  contains  the  same  provision  as  to  the  excess  of 
the  annual  income  of  such  shares  over  and  above  the  five  per  cent. 


Digitized  by 


Google 


Bap.  Cl.]  BTEINWAY   r.  STEINWAT.  185 

"Hie  thirty-sixth  clause  of  the  will  is  also  important  as  showing 
jnst  what  the  testator  intended  by  the  words  "to  be  managed,"  con- 
tained in  the  first  part  of  the  thirty-third  claase,  as  the  trust  upon 
which  the  shares  were  to  be  held.  After  appointing  his  executors  and 
tmstees,  he  gives  them  full  power  and  authority — 

"To  transfer  or  caose  to  be  transferred  any  of  my  shares  of  stock  In  the  Steln- 
way  &  Sons'  corporation  according  to  the  terms  of  this,  my  laat  will  and  testa- 
ment, and  also  to  rote  on  any  such  shares  In  the  stockholders'  meetings  of 
the  Steinway  &  Sons'  corporation,  and  in  their  discretion  to  assent  to  or  op- 
pose any  redaction  or  Increase  of  the  captlal  stock  of  said  Stein-vray  &,  Sons' 
corporation;  and  also,  in  case  of  such  reduction  of  the  capital  stock  of  the 
Steinway  ft  Sons'  corporation,  or  the  discontinuance  of  the  said  corporation 
being  determined  npon  by  the  lawfnl  majority  of  the  stockholders  of  the 
Steinway  &  Sons'  corporation,  to  invest  the  proceeds  of  my  said  sliares  therein 
(which  diall  not  be  less  than  the  par  value  thereof)  in  securities  deemed  good 
and  snfDdent  by  them,  and  to  apply  and  manage  principal  and  interest  of 
sncb  Investment  precisely  as  I  have  directed  to  be  6oae  with  my  said  shares 
of  stock  in  the  Steinway  &  Sons'  corporation." 

Our  first  duty  is  to  ascertain,  if  possible,  just  what  the  intention  of 
the  testator  was  in  respect  to  these  shares  of  stock.  Ab  was  said 
by  Chief  Justice  Church  in  Colton  v.  Fox,  67  N.  Y.  348 : 

"The  intention  of  the  testator  must  be  ascertained,  and  the  will  construed 
accordingly,  if  practicable,  and,  when  the  construction  Is  determined,— that  is, 
when  it  is  ascertained  what  disposition  the  testator  Intended  to  make  of  his 
inoperty,— the  question  then  is  whether  such  disposition  is  in  accordance  with 
tbe  law  of  the  state." 

A  careful  consideration  of  tbese  two  clauses  of  the  will  that  I  have 
named  can  leave  no  doubt  as  to  what  the  testator  intended.  The  in- 
tention is  clearly  expressed  that  his  stock  in  the  Steinway  &  Sohs' 
corporation  should  be  held  by  his  executors;  should  stand  in  their 
name  upon  the  books  of  the  corporation;  should  be  voted  upon  by 
them  for  the  election  of  officers  and  the  control  of  the  business  of  the 
corporation,  even  so  far  as  to  reduce  the  stock  or  to  dissolve  the  cor- 
poration, according  to  their  discretion,  until  January  1, 1904  Dur- 
ing that  period  neither  of  the  persons  who  are  ultimately  to  be  en- 
titled to  have  the  stock  transferred  to  them  was  to  have  the  slightest 
voice  in  the  management  of  the  corporation,  in  the  disposition  of  its 
bufdness,  the  election  of  its  officers,  or  in  the  continuance  of  the  busi- 
ness of  the  corporation.  No  power  of  sale  is  given  to  the  trustees  to 
sell  a  share  of  this  stock.  If  the  business  of  the  corporation  was  dis- 
continued, and  its  assets  divided  among  the  stockholders,  then  the 
trustees  were  to  receive  the  proceeds,  and  invest  and  hold  the  same 
BO  invested  in  lieu  of  the  stock  itself;  but,  unless  the  corporation  was 
dissolved,  and  its  business  terminated,  the  trustees  could  not  sell 
tbe  stock  in  any  way  that  would  transfer  the  title  from  themselves, 
nor  could  either  of  the  persons  who  were  ultimately  entitled  to  re- 
ceive the  stock  during  this  period  sell  it,  nor  would  it  be  liable  to  be 
applied  to  the  payment  of  debts,  or  disposed  of  in  any  one  of  the 
numerous  ways  that  a  person  can  dispose  of  his  personal  property. 
Thus,  in  subdivisions  A,  B,  and  C,  the  executors  or  trustees  were  "to 
pay  over  in  equal  proportions  to  the  said  five  children  of  Wilhelmine^ 
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deceased,  or  their  heirs,  the  said  shares  in  the  Steinway  &  Sons'  cor- 
poration." This,  standing  alone,  would  dearly  diow  that  the  testator 
intended  that  in  case  of  the  death  of  either  of  the  five  children  prior 
to  January  1, 1904,  the  heins  were  to  stand  in  the  place  of  the  person 
dying,  and  were  to  receive  the  share  that  would  be  coming  to  him. 
The  right  to  receive  this  portion  of  the  stock  was,  therefore,  contin- 
gent upon  either  of  the  persons  named  being  alive  on  the  1st  day  of 
January,  1904.  But  if  there  were  any  doubt  from  this  provision  as 
it  stood,  subdivision  D  makes  it  dear,  for  there  the  one-fourth  of  the 
shares  was  to  be  given  to  testator's  brother  William  Steinway;  but,  if 
he  died  prior  to  January  1, 1904,  they  were  to  be  g^ven  to  certain  des- 
ignated children,  their  heirs  or  assigns.  Thus,  daring  Mr.  WiUiam 
Steinway*B  life,  he  could  not  assign  or  transfer  his  interest  in  these 
shares,  but  his  right  to  receive  the  shares  was  contingent  upon  his 
living  until  January  1, 1904.  If  he  should  die  before  that  time,  then 
the  'ight  to  receive  the  shares  would  vest  absolutely  in  the  children 
named  And  to  emphasize  this  intention,  the  testator,  by  the  thirty- 
fifth  dause  of  the  wUl,  after  providing  for  the  death  of  any  one  of  the 
legatees  named  in  the  will,  said : 

"This,  however,  shall  not  affect  In  any  way  the  distribution  of  my  shares  In 
the  Steinway  &  Sons'  corporation  of  New  York,  as  provided  for  in  the  tUrty- 
third  section  of  ttiis  my  last  will  and  testament" 

Thus  this  stock,  representing  a  value  of  over  fl,000,000,  was  placed 
In  such  a  position  that  it  coiuld  not  be  sold  or  disposed  of  in  any 
way  for  a  period  not  limited  vpaa  lives  in  being,  but  fixed  at  about 
20  years  from  the  date  of  the  will,  and  nearly  15  years  frcun  the 
death  of  the  testator.  During  that  period  it  was  the  dear  intention 
of  the  testator  that  the  stock  ^ould  not  be  sold  or  disposed  of  in  any 
way,  but  should  remain  in  bulk,  managed  and  voted  upon  by  the  trus- 
tees, who  were  also  to  receive  the  dividends  ui>on  it,  responsible 
to  no  one  for  their  actions,  and  who  were  really  to  exercise  every 
power  and  do  every  act,  except  sell  the  stock,  that  the  owner  of  it 
could  dOk 

The  provision  as  to  the  dividends  of  the  stock  is  also  peculiar, 
and  emphasizes  the  intention  of  the  testator.  It  was  provided  that 
the  trustees  should  pay  to  the  persons  named  in  each  subdivision 
of  this  dause,  in  equal  proportions,  an  annual  sum  representing  an 
income  of  6  per  centum  on  and  from  said  shares.  That  was  not 
made  dependent  upon  the  shares  paying  any  dividends,  nor  upon  the 
trustees  receiving  any  income  at  all  from  it,  but  apx)earB  to  have 
been  an  absolute  condition  imposed  upon  the  trustees  upon  their 
accepting  the  trust.  It  apparently  had  no  relation  to  the  income  that 
was  received  from  the  stock  itself.  And  then,  by  a  farther  dause, 
the  executors  and  trustees  are  authorized  to  retain  any  excess  of  in- 
come derived  from  said  stock  over  and  above  the  6  per  centum  as 
their  compensation  for  the  management  of  the  stock;  and  the  evi- 
dence is  tliat  the  amounts  retained  by  the  executors  under  this 
clause  have  been  in  excess  of  three-fifths  of  the  dividend,  amounting, 
generally,  to  three-fourths  of  such  dividend.    The  effect,  therefore^ 
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is  to  confer  upon  the  trustees  or  executors,  in  addition  to  the  other 
evidence  of  ownership,  the  right  to  receive  and  apply  to  their  own 
use  the  dividends  declared  upon  the  stock.  Let  us  look  for  a  moment 
at  the  nature  of  the  property  transferred  to  the  trustees.  It  was 
stock  in  an  incorporated  company.  The  property  that  the  owner 
of  shares  of  stock  has  in  such  a  company  is  somewhat  different  from 
that  which  the  owner  of  other  real  or  personal  property  has  where 
the  possession  of  the  property  is  necessary  to  its  beneflciJal  use.  The 
owner  of  such  shares  of  stodc  has  a  right  to  the  dividends  declared 
on  the  stock;  the  right  to  vote  so  as  to  have  a  voice  in  the  man- 
agemrait  of  the  company  and  in  the  selection  of  its  officers,  and  to 
determine  generally  when  it  is  for  the  interest  of  the  stockholders 
to  dissolve  the  corporation;  and,  upon  the  dissolution  of  the  cor- 
poration, the  right  to  receive  his  proportion  of  the  property  of  the 
corporation  after  payment  of  its  debts.  I  can  think  of  no  other 
right  or  power,  except  the  right  to  sell,  that  the  owner  of  shares  of 
stock  has,  nor  any  other  act  that  need  indicate  absolute  owner^p. 
And,  with  the  right  to  sell  the  stock,  these  rights  comprise  the  sole 
and  beneficial  use  that  the  owner  of  capital  stock  of  a  corporation 
has  by  virtue  of  his  ownership.  Now,  during  this  period  of  nearly 
15  years,  from  the  death  of  the  testator  down  to  the  1st  day  of 
January,  1904,  every  one  of  these  acts  of  ownership  or  right  to  the 
beneficial  enjoyment  of  the  stock,  except  tiie  right  to  sell,  was  con- 
ferred upon  the  trustees;  and  the  right  to  sell  was  given  neither  to 
the  trostees  nor  to  the  persons  who  were  to  own  the  stock  on  the 
1st  day  of  January,  1904.  And,  in  the  event  that  the  corporation 
should  be  dissolved,  then  the  testator  provided  that  the  amount 
paid  as  the  distributive  share  of  this  piurticular  stock  should  still 
be  held  by  the  trustees  untU  January  1, 1904,  and  should  be  invested 
by  them  and  retained  upon  the  same  conditions  that  the  s^k  itself 
was  to  be  retained.  Thus,  upon  no  possible  contingency,  could  any 
of  tiiese  beneficiaries  receive  any  interest  in  this  stock,  except  a 
payment  of  a  sum  of  money  equal  to  5  per  cent  of  its  par  value, 
until  January  1,  1904.  But  for  this  suspension  of  the  ownership, 
I  think  it  clear  that  this  would  constitute  a  valid  trust  of  personal 
property.  The  laws  of  this  state  have  placed  no  restriction  upon 
the  owner  of  personal  property  creating  a  trust  for  any  purpose 
that  he  desires.  There  is  but  one  limitation  on  the  power  of  a  per- 
son to  deal  with  personal  property,  and  that  is  contained  in  the  fol- 
lowing section  of  the  Revised  Statutes: 

"Ibe  atxBolnte  ownership  of  personal  proiierty  shall  not  be  suspended  by  any 
limitation  or  condition  whatever  for  a  longer  period  than  during  tbe  continu- 
ance and  nntU  tbe  tennlnati(»i  of  not  more  tban  two  lives  In  being  at  the  date 
of  tbe  Instrnment  containing  sncb  limitation  or  condition,  or  if  sucb  instm- 
ment  be  a  will,  for  not  more  than  two  lives  In  being  at  the  deatb  of  the  testa- 
tor."    1  Bev.  St  p.  773,  i  1. 

And  tbe  question  here  is,  whether  this  provision  suspends  the 
absolute  ownership  of  this  stock  for  a  jwriod  greater  than  that  of 
two  lives  in  being.  The  testator  died  on  the  26th  day  of  March, 
1S89.    The  stock  was  to  be  delivered  to  the  persons  named  on  Jan- 
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nary  1, 1904.  The  period  was  thus  not  to  be  determined  by  lives  in 
being  at  the  time  of  the  death  of  the  testator,  but  was  for  a  fixed 
period  of  neariy  15  years.  If  this  were  valid  for  15  years,  it  would 
be  equally  valid  for  1,500  years,  which  would  be  practically  per- 
petual. Is  there  any  possible  reason  why  it  would  be  void  if  fbted 
to  end  in  2004,  and  not  void  ending  in  1904?  CSearly  not  And  the 
only  question,  therefore,  is  whether  the  absolute  ownership  of  this 
stock  has  been  by  this  scheme  suspended  until  1904.  "What  does 
the  statute  mean  when  it  speaks  of  the  absolute  ownership  of  per- 
sonal properly?  Does  it  mean  an  abstract  right  to  have  it  at  a  fu- 
ture time,  but  which  in  the  meanwhile  excludes  every  act  that  the 
owner  of  like  properly  can  exercise  over  the  property?  Would  it 
mean,  in  case  of  a  horse,  that  a  person  was  to  call  himself  the  owner, 
but  should  have  no  right  to  use  the  horse  in  any  way,  either  to  sell 
it,  make  a  contract  in  regard  to  it,  make  any  disposition  of  It  at  all, 
or  have  possession  of  it?  I  think  no  one  would  call  himself  the  ab- 
s(dute  owner  of  the  horse  under  such  circumstances;  and  can  a 
person  be  said  to  be  absolute  owner  of  shares  of  stock  which  do  not 
stand  in  his  name  upon  the  books  of  the  company,  on  which  he 
cannot  vote,  on  which  he  can  receive  no  dividends,  which  he  cannot 
sdl,  and  upon  which,  if  the  corporation  be  dissolved,  he  is  not  en- 
titled to  receive  the  share  of  the  corporate  property  belonging  to 
the  stock?  It  seems  to  me  that  the  statement  of  the  proposition  an- 
swers it  Just  what  was  meant  by  the  words  "absolute  ownership" 
was  before  the  general  term  of  the  supreme  court  in  the  case  of  CJon- 
verse  v.  Kellogg,  7  Barb.  596,  and  the  judge  (Allen)  there  discussed 
what  is  meant  by  absolute  ownership  wit£  great  ability  and  clear- 
ness, and,  I  think,  with  convincing  force.  The  question  that  was 
presented  to  the  court  is  stated  by  Iiim  as  follows: 

"If  absolute  ownership  means  nothing  more  than  a  vesting  of  the  pr(^>ert7, 
with  a  right  of  aUenati<»,  without  the  right  of  possession,  then  the  restriction 
npoa  a  dirislon  of  the  estate  is  not  In  conflict  with  the  statute.  But  if  the 
term  used  In  the  statute  includes  not  only  the  property,  but  the  right  to  actual, 
immediate,  and  unconditional  possession,  then  the  clause  is  repugnant  to  the 
statute,  and  is  void.  For  l^yond  all  question  the  condition  c<Mitemplate8  the 
possession  of  the  personal  property  by  the  executors  In  whom  It  vested,  aa 
incident  to  their  office,  until  the  time  fixed  for  the  distribution.  Until  that 
time  there  could  be  no  ownership  in  several^  by  the  devisees  of  any  part  of 
the  property.  All  would  haye  an  Interest  in  every  part,  but  no  one  would  be 
entltied  to  any  separate  part  to  the  exclusion  of  the  others,  and  neither  any  nor 
all  of  the  devisees  would  be  entitled  to  the  possession  of  the  personal  estate 
to  the  exclusion  of  the  executors." 

The  question  presented  here  could  not  be  stated  more  clearly. 
After  calling  attention  to  the  difference  in  the  language  of  the  statute 
in  regard  to  real  and  personal  property,  the  learned  judge  continues: 

"Personal  property  Is  strictly  and  technically  the  subject  of  absolute  owner- 
ship, while,  in  Uieory  at  least,  real  property  is  not,  but  is  merely  the  subject 
of  an  estate.  *  *  *  The  word  'absolute'  was  doubtless  used  as  the  opposite 
of  'conditional,'  and  in  the  same  sense  as  'perfect'  It  signifies  without  any 
condition  or  incumbrance.  To  constitute  a  perfect  title  to  real  estate,  there 
must  be  the  union  of  actual  possession,  the  right  of  possession,  and  the  right 
of  property.   Can  the  title  to  personal  property  be  said  to  be  perfect,  or  the 
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ownership  'absolnte,'  while  one  peiaon  Is  the  general  owner  and  another  has 
the  poasesslon  and  the  right  of  possession?  •  •  •  The  right  of  the  executors 
to  the  possession,  and  the  restraint  upon  division  and  actual  possession,  was  an 
incombrance  upon  the  ownership  of  the  devisees.  'Ownership'  la  the  right  by 
which  a  thing  belongs  to  an  individual  to  the  exclusion  of  all  other  persons. 
In  this  case,  if  the  condition  in  restraint  of  division  is  valid,  there  are  two 
dasBee  of  owners,  one  general,  the  other  special,  neither  having  the  absolute 
ownership." 

And  the  conrt  held: 

*miat  the  condition  in  the  will  that  no  division  should  be  made  until  ten  years 
after  the  death  of  the  widow  suspended  the  absolute  ownership  of  the  personal 
estate,  and  that  said  condition  was,  therefore,  void." 

Many  cases  have  been  cited  on  the  briefs  of  counsel,  and  they  have 
all  been  examined  and  studied,  besides  many  cases  not  cited.  I  mast 
confess  that  in  some  of  the  cases  distinctions  are  taken  and  argu- 
ments used  which  may  be  to  some  extent  inconsistent  with  tixe 
views  above  expressed.  These  cases  generally,  however,  apply  to 
legacies  of  money  left  by  will  or  legacies  of  a  part  or  the  whole  of  a 
residuary  estate  when  the  effect  was  simply  to  postpone  payment  of 
a  l^acy,  but  I  have  not  bpcn  able  to  find  one  that  distinctly  applies 
to  specihc  personal  property  of  the  character  of  the  property  in 
question.  Of  the  many  cases  cited  I  think  none  more  instructive 
than  the  case  of  Hillyer  v.  Vandewater,  reported  in  the  ofQcial  re- 
ports in  121  N.  Y.  681,  24  N.  E.  999,  where  it  is  stated  that  the 
opinions  are  not  published  because  a  majority  of  the  judges  did 
not  agree  in  any  opinion.  The  opinions  in  full  are  printed  in 
24  N.  E.  999.  Three  opinions  appear  to  have  been  delivered, — 
one  by  Finch,  J.,  who  held  that  a  trust  was  created,  but  that  the  ab- 
solute ownership  of  the  property  vested  in  the  legatees  immediately 
upon  'Uie  death  of  the  testator;  an  opinion  by  Gray,  J.,  in  which  he 
concurred  in  the  result  of  Judge  Finch's  opinion,  upon  the  ground 
that  no  trust  was  created,  and  that  the  legatees  took  an  estate  sub- 
ject to  a  power  to  be  exercised  by  the  executors;  and  one  by  Earl, 
J.,  in  which  he  held  that  a  trust  was  created,  but  that  such  trust  vio- 
lated the  section  of  the  Bevised  Statutes  above  cited.  In  the  official 
reports  it  is  stated  that  Finch  and  Gray,  JJ.,  read  for  affirmance, 
and  Bnger,  C.  J.,  and  Andrews,  J.,  concurred  In  result;  but  Elarl,  J., 
read  for  reversal,  with  whom  Peckham  and  O'Brien,  JJ.,  concurred. 
Apparently  Judge  Finch  would  have  held  the  bequest  void  if  no  trust 
was  created,  and  Judge  Gray  would  have  held  tiie  bequest  roid  if  a 
trust  was  created,  and  what  Chief  Judge  Buger  and  Judge  Andrews 
would  have  done  in  either  contingency  does  not  appear.  The  posi- 
tion of  Judge  Earl  and  the  two  judges  who  agreed  with  him  Is  not 
at  all  nncertdn.  In  Judge  Finch's  opinion  great  stress  is  laid  upon 
the  fact  that  the  ultimate  vesting  of  the  fee  in  the  cidldren  did  not 
depend  upon  their  living  at  the  end  of  the  10  years  that  the  property 
was  to  remain  undistributed,  but  upon  the  fact  that  the  trust  fund 
was  severed  instantly  from  the  general  estate  of  which  it  was  the 
residue  after  jwyment  of  debts  iuid  specified  legacies,  and  the  in- 
terest and  income  of  that  severed  residue,  less  the  expense  of  obtain- 
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ing  it,  was  to  be  divided  into  three  equal  portions  as  it  accrued,  and 
paid  over  to  the  beneficiarieB;  that  upon  the  death  of  any  one  of  the 
beneficiaries  her  share  was  vested  in  her  heirs  or  next  of  kin ;  that 
the  testatrix  made  no  provision  for  that  event,  but  left  it  to  be  gov- 
erned by  appropriate  legal  rules,  and  that  the  right  to  one-third 
of  the  income  and  one-third  of  the  property  itself  which  thus  would 
have  devolved  upon  the  deceased  child's  heirs  or  next  of  kin  would 
be  a  vested  estate  in  such  third,  freed  and  discharged  from  the 
trust  K  that  was  a  proper  construction  of  the  will,  it  is  clear  that 
the  statute  was  not  violated,  for  immediately  upon  the  death  of  one 
of  the  children  the  heirs  at  law  or  next  of  kin  became  entitled  to 
the  possession  and  absolute  ownership  of  the  property.  Tlie  period 
thereof  during  which  the  ownership  of  each  share  was  suspended 
was  10  years,  unless  sooner  terminated  by  the  death  of  one  of  the 
children.  How  different  the  facts  of  this  case  before  us,  where 
upon  no  contingency  can  there  ever  be  any  disposition  of  tUs  prop- 
erty until  1904  If  one  of  the  persons  named  should  die,  the  sum 
fixed  to  be  paid  to  him  as  6  per  cent,  upon  the  shares  of  stock 
which  was  ultimately  to  come  to  him  or  his  heirs  was  to  be  paid  to 
his  heirs  until  the  full  period  had  expired,  and  in  that  case  the  per- 
sonal representatives  or  assigns  of  the  person  so  dying  would  have 
no  interest  in  the  shares  of  stock,  but  the  trustees  were  bound  to 
ascertain,  on  January  1,  1904,  who  were  then  the  heirs  of  the  one 
dying,  and  transfer  the  stock  to  such  heirs.  The  opinion  of  Judge 
Earl,  stating  his  construction  of  the  will,  which  differs  materially 
from  that  of  Judge  Finch,  says: 

"If,  during  the  term,  one  of  the  daughters  should  convey  her  share  In  the  re- 
mainder, the  purchaser  would  take  it  subject  to  the  trust;  and,  If  either  of 
them  should  die  during  the  term,  her  representatives  would  take  her  remain- 
der subject  to  the  trust,  and  the  duty  of  the  trustees,  who  during  the  terhi  are 
Joint  tenants,  to  divide  the  estate  at  the  end  of  the  ten  years  between  the  per- 
sons then  entitled  to  the  same,  would  still  remain.  There  was,  therefore,  an 
attempt  to  create  a  trust  term  for  ten  years,  during  which  time,  if  the  trust  la 
valid,  the  corpus  of  the  estate  is  tied  up  In  the  bands  of  the  trustees,  and  ren- 
dered inalienable,  and  its  absolute  ownership  suspended.  That  such  a  dispo- 
sition of  the  property  violates  the  statute  against  perpetuities  cannot  be 
doubted." 

It  seems  to  me  that  I  can  leave  this  case  without  further  argu- 
ment, and  without  the  citation  of  further  authorities,  upon  t^ 
quotation  from  Judge  Earl's  opinion,  for  the  result  of  this  clause  in 
the  will  certainly  is  to  create  a  trust  for  over  15  years,  during  which 
time,  if  the  trust  is  valid,  the  corpus  of  the  estate  is  tied  up  in  the 
hands  of  the  trustees,  and  is  rendered  inalienable,  and  its  absolute 
ownership  suspended.  That  such  a  trust  estate  is  created  is  clear. 
Look  again  for  a  moment  at  a  provision  of  the  clause  in  question. 
The  testator  gives  and  bequeaths  his  shares  of  stock  to  the  executors 
and  trustees,  in  trust  "to  be  managed  by  them  until  the  first  day  of 
January  in  the  year  one  thousand  nine  hundred  and  four,  as  fol- 
lows" :  One-fourth  of  such  shares  in  the  Stein  way  Company  "to  and 
for  the  benefit  of  the  five  children,"  etc.  The  title  is  here  in  ex- 
press terms  given  to  the  trustees  to  manage  the  personal  property 
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to  and  for  the  b^ieflt  of  the  beneficiaries,  and  what  he  meant  by  man- 
agement of  the  property  is  expressed  in  the  thirty-sixth  dause  of  the 
wilL  It  is  to  rote  on  the  shares  of  the  stock,  and,  in  their  discre- 
tion, to  assent  to  or  oppose  any  redaction  or  increase  of  the  capital 
stock,  and  also,  in  case  of  such  reduction  there(rf,  or  the  discontinu- 
ance of  the  corporation  being  determined  upon,  to  invest  the  pro- 
ceeds of  hia  shares  in  securities  deemed  good  and  sufficient  by  them, 
and  to  apply  and  manage  principal  and  interest  of  such  investments 
precisely  as  it  was  directed  to  be  done  with  the  shares  of  stock; 
thos,  as  above  stated,  giving  to  the  trustees  the  power  to  do  every 
act  that  the  owner  of  that  property  could  do,  except  to  sell  it;  and 
no  act  happening  prior  to  the  year  1904  could  terminate  the  trust 
The  death  of  all  the  persons  named  within  that  period  would  not 
terminate  it,  nor  would  any  interest  in  the  stock  pass  to  either 
their  assigns  or  their  personal  representatives,  but  the  trostees  would 
be  bound  to  deliver  the  stock  to  such  persons  as  should  be  ascer- 
tained to  be  the  heirs  of  the  beneficiaries  named,  except  in  the  case 
of  Mr.  William  Steinway,  when  the  stock  was  to  be  delivered  to 
certain  of  his  children. 

It  would  be  useless  for  me  to  discuss  any  of  the  other  cases  cited 
by  counsel.  As  before  stated,  they  have  all  been  examined,  and  I 
do  not  find  anything  decided  in  any  of  them  that  is  controlling  upon 
this  question.  I  think,  therefore,  that  a  trust  was  created  by  this 
clause  of  the  will,  and  that  that  trust  is  void,  because  it  suspends 
the  absolute  ownership  of  the  property  for  a  period  not  measured 
by  that  of  two  lives  in  being  at  the  death  of  the  testator. 

The  point  is  taken  that  this  court  has  no  jurisdiction  of  this  ac- 
tion, but  that  the  same  should  be  left  to  the  surrogate's  court.  I 
think  that  question  is  settled  in  the  case  of  Wager  v.  Wager,  89  N. 
Y.  161 ;  and,  while  the  court  might  refuse  to  take  jurisdiction,  and 
send  the  case  to  the  surrogate's  court,  in  a  case  of  this  importance  I 
think  the  court  should  decide  the  question. 

The  defendant  also  claims  that  the  plaintiff  is  estopped  from  in- 
sisting upon  this  clause  being  void,  first,  because  he  has  accepted  and 
received  legacies  under  the  will,  and  agreed  to  an  increase  of  the 
capital  stock  of  the  corporation  Steinway  &  Sons  of  |500,000.  These 
acts  undoubtedly  would  estop  him  from  questioning  the  validity  of 
the  increase  or  the  disposition  that  was  made  of  the  increased  stock 
with  his  consent  It  could  not,  however,  operate  to  prevent  his 
claiming  that  the  whole  trust  was  void.  The  receipt  of  other  lega- 
cies under  the  will  is  not  inconsistent  with  claiming  that  this  trust 
is  void ;  and,  under  the  trust  the  plaintiff  had  nothing  to  do  with 
consenting  to  the  increase  of  stock,  as  that  was  clearly  vested  in 
the  trustees. 

Nor  do  I  think  that  the  receipt,  which  also  contains  words  of  re- 
lease, is  conclusive.  Under  the  form  of  the  receipt  the  executors 
are  only  released  by  the  plaintiff  from  any  claim  that  he  might  have 
as  heir  at  law,  and  not  as  residuary  legatee.  The  paper,  however,  is 
merdya  receipt,  and  is  always  open  to  explanations;  and  it  is  clear 
that  neither  the  executors  nor  the  plaintiff  understood  when  plaintiff 
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signed  that  paper  that  it  released  a  claim  that  this  trust  was  void. 
It  does  not  appear  that  the  plaintiff  received  any  consideration  for 
such  release,  there  then  being  paid  to  him  only  the  amount  that  he 
was  entitled  to  as  one  of  the  r^dnary  legatees.  The  plaintiff  here 
does  not  claim  under  the  trust,  and  at  the  same  time  seek  to  avoid 
the  trust;  he  claims  that  the  trust  is  void,  and  that  the  property 
passes  to  him  as  residuary  legatee  under  the  will ;  and  I  can  see  no 
act  of  his  that  estops  Mm  from  asserting  such  a  claim. 

The  point  that  the  trust  is  void  because  the  trustees  are  also 
the  cestuis  que  tmstent  Is  answered  by  the  very  case  cited  to  sus- 
tain the  proposition  (Woodward  t.  James,  115  N.  Y.  346, 347, 22  N.  E. 
150),  where  Judge  Finch,  •who  delivered  the  opinion  of  the  court, 
says: 

"Wbere,  however,  the  trustee  Is  made  beneficiary  of  the  same  estate,  t>oth 
In  respect  to  Its  quality  and  quantity,  the  Inevitable  result  is  that  the  equitable 
Is  merged  in  the  legal  estate,  and  the  latter  alone  remains."  That  "as  to  her 
half  of  the  Income,  the  widow  was  not  trustee,  and  took  what  was  given  to 
her  by  a  direct  legal  right,  it  does  not  follow  that  her  trust  estate  in  the  corpus 
of  the  property  Is  in  any  manner  destroyed,  or  that  there  is  any  the  less  a 
necesslQr  for  its  existence.  She  can  be  trustee  for  the  heirs,  and  that  trust 
ranges  over  the  whole  estate  for  the  purpose  of  its  management  and  dlsposl- 
tloa" 

I  shall  not  further  discuss  the  questions  presented,  althou^  of 
great  interest,  as  I  think  this  opinion  is  now  too  long.  It  repre- 
sents but  a  small  portion  of  the  time  that  I  have  spent  upon  this 
case,  but  upon  the  whole  case  I  am  clearly  of  the  opinion  that  the 
pln-intiff  is  entitled  to  the  judgment  asked  for,  and  judgment  is  di- 
rected  accordingly. 

Judgment  ordered  for  plaintiff  in  accordance  with  the  foregoing 
opinion. 
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MARSHALL  T.  SHERMAN. 

(Supreme  Court,  General  Term,  Third  Department.     February  12,  1895.) 

1.   CORPORATIOrrg— LlABTMTY  OK   StOCKHOLDBRS — JrRISDICTION   TO   EnFOHCE. 

The  statutory  liability  of  a  stockholder  for  corporate  debts  Is  not  In  the 
nature  of  a  penalty  or  forfeiture,  nor  Is  It  a  mere  liability  Imposed  by 
statute,  but  It  Is  a  contract  liability,  and  may  be  enforced  In  New  York 
afirainst  a  resident  stockholder  of  a  foreign  bank,  unless  an  exclusive 
remedy  Is  provided  by  the  statute  of  the  foreign  state.  Barnes  v. 
Wheaton  (Sup.)  29  N.  Y.  Supp.  830,  distinguished. 

8.  Same— Exclusive  Remedy. 

Gen.  St  Kan.  1889,  par.  1192,  provides  that,  where  execution  against  a 
corxwratlon  has  been  returned  unsatisfied,  execution  may  be  Issued  against 
any  of  the  stockholders  after  a  reasonable  notice  to  the  "person  or  per- 
sons" sought  to  be  charged,  "or  the  platntlfT  In  the  execution  may  proceed 
by  action  to  charge  the  stockholders  with  the  amount  of  his  Judgment" 
Bdd,  that  such  statute  does  not  provide  an  exclusive  remedy. 

8.  Same— Right  to  Sue  Stockroldbrs  Bbparatkly. 

Under  Gen.  St  Kan.  1889,  par.  1204,  providing  that  where  a  corporation 
has  been  dissolved  leaving  debts  unpaid,  "suit  may  be  brought  against 
any  person  or  persons  who  were  stockholders  at  the  time  of  such  dlssolur 
Hon  without  joining  the  corporation,"  and,  that  if  Judgment  be  rendered 
and  execution  satisfied,  "the  defendant  or  defendants"  may  sue  all  who 
were  stockholders  at  the  time  of  the  dissolution  for  contribution,  a  cred- 
itor of  such  corporation  may  sue  a  single  stockholder. 

Appeal  from  special  term,  Albany  county. 

Action  by  Edward  Marshall  against  George  R.  Sherman  to  enforce 
the  statutory  liability  of  defendant  as  a  stockholder  of  a  Kansas 
corporation.  From  a  judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant   appeals.    Affirmed. 

Ai^ed  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

SfcLaughlin  &  Rowe  (C.  B.  McLaughlin,  of  counsel),  for  appellant. 
Riley  &  Cantwell  (Frank  N.  Hagar,  of  counsel),  for  respondent. 

HERRICK,  J.  This  is  an  appeal  from  a  judgment  against  the 
defendant  overruling  a  demurrer  to  the  plaintiff's  complaint.  The 
plaintiff  is  a  judgment  creditor  of  the  Miltonvale  State  Bank,  a 
corporation  existing  under  the  laws  of  the  state  of  Kansas.  The 
defendant  is  a  stockholder  in  the  same  bank.  The  plaintiff's  com- 
plaint shows  that  in  1859  the  people  of  the  state  of  Kansas  adopted 
a  constitution,  which,  emong  other  provisions,  contains  the  fol- 
lowing: 

"Dues  from  corporations  shall  be  secured  by  the  Individual  liability  of  the 
stockholders  to  an  additional  amount  equal  to  the  stock  owned  by  each  in- 
dividual; and  such  other  means  as  shall  be  provided  by  law;  but  such  in- 
dividual liability  shall  not  apply  to  railroad  corporations  nor  corporations 
for  religious  or  charitable  purposes." 

In  October,  1868,  the  legislature  of  the  state  of  Kansas  passed  a 
law  providing  for  the  incorpo»'ation  of  banking  institutions.  Said 
act  provided,  among  other  things,  as  follows: 

"If  any  corporation,  created  under  this  or  any  general  statute  of  this  state, 
except  railway  or  charitable  or  religious  corporations,  be  dissolved,  leaving 
debts  unpaid,  suits  may  be  brought  against  any  person  or  persons  who  were 
■tockbolders  at  the  time  of  such  dissolution,  without  Joining  the  corporation 
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In  such  suit;  and  If  Judgment  be  rendered,  and  execution  satisfied,  the  de- 
fendant or  defendants  may  sue  all  who  were  stockholders  at  the  time  of  dis- 
solution, for  the  recovery  of  the  portion  of  such  debt  for  which  they  were 
liable,  and  the  execution  upon  the  Judgment  shall  direct  the  collection  to  be 
made  from  property  of  each  stockholder,  respectively;  and  if  any  number 
of  stockholdei's  (defendants  lu  the  case)  shall  not  have  property  enough  to 
satisfy  his  or  their  portion  of  the  execution,  then  the  amount  of  the  deficiency 
shall  be  divided  equally  among  ail  the  remaining  stockholders,  and  collec- 
tions made  accordingly,  deducting  from  the  amount  a  sum  In  proportion  to 
the  amount  of  stock  owned  by  the  plaintiff  at  the  time  the  company  dis- 
solved." 1 

Said  act  also  contains  a  further  provision,  reading  as  follows: 

"Execution  against  Stockholder— Action.  That  if  any  execution  sball  have 
been  Issued  against  the  property  or  effects  of  a  corporation,  except  a  railway 
or  a  religious  or  charitable  corporation,  and  there  cannot  be  found  any  prop- 
erty whereon  to  levy  such  execution,  then  execution  may  be  issued  against  any 
of  the  stockholders,  to  an  extent  equal  In  amount  to  the  amount  of  stock  by 
him  or  her  owned,  together  with  any  amount  unpaid  thereon;  but  no  execution 
sball  issue  against  any  stockholder,  except  upon  an  order  *  •  •  brouKht 
or  instituted,  made  upon  motion  in  open  court,  after  reasonable  notice  in  writ- 
ing to  the  person  or  persons  sought  to  be  charged;  and,  upon  such  motion, 
such  court  may  order  execution  to  issue  accordingly;  or  the  plalntiH  In  ihe 
execution  may  proceed  by  action  to  charge  the  stockholders  with  the  amount 
of  his  Judgment"  > 

Such  statutes  were  subsequently  embodied  in  a  revision  of  the 
laws  of  the  state  of  Kansas,  made'in  1879  and  1889;  and  the  com- 
plaint alleges  that  they  are  now,  and  ever  since  their  enactment 
have  been,  the  law  of  the  state  of  Kansas.  The  complaint  sets 
forth  the  manner  of  incorporation  provided  by  statute,  and  that  in 
July,  1886,  a  corporation  was  duly  organized  under  such  laws  of 
the  state  of  Kansas,  under  the  name  of  the  Miltonvale  State  Bank. 
The  complaint  also,  by  appropriate  allegation,  shows  that  the  plain- 
tiff became  a  creditor  of  said  bank;  that  he  obtained  a  judgment 
against  such  banking  corporation  upon  his  claim  against  the  same; 
and  that  execution  was  issued  thereon,  and  returned  unsatisfied. 
It  also  sets  forth  that  such  banking  corporation  has  been  dissolved, 
and  has  ceased  to  do  business,  and  that  a  receiver  thereof  has  been 
appointed;  that  such  receiver  has  paid  a  portion  of  plaintiff's  said 
judgment,  but  that  there  is  a  balance  remaining  unpaid  to  the 
amount  of  $943.32,  with  interest  from  September  5,  1891.  He  fur- 
ther alleges  that  such  banking  corporation  is  wholly  insolvent,  and 
has  no  assets  of  any  kind,  nature,  or  description  from  which  can  be 
made  the  money  due  the  plaintiff  upon  the  various  demands  set 
out  in  the  complaint,  and  the  judgment  recovered  thereon.  Plain- 
tiff also  alleges  that  the  stockholders  of  said  corporation  who  re- 
side in  Kansas  have  paid  to  the  creditors  thereof  the  full  amount 
of  their  stockholders'  liability  for  which  they  are  liable  under 
the  constitution  and  laws  of  the  state  of  Kansas,  but  that  the  de- 
fendant has  not  paid  any  part  of  his  liability  as  a  stockholder.  This 
is  the  substance  of  the  plaintiff's  complaint. 

The  defendant  demurred  to  the  complaint,  on  the  ground  "that  it 
appears  upon  the  face  of  the  complaint  that  there  is  a  defect  of 

1  Gen.  St  Kan.  1889,  par.  1204.  <  Gen.  St  Kan.  1889.  par.  1192. 
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parties  defendant,  in  that  all  of  the  stockholders  of  tiie  Miltonvale 
State  Bank  are  not  made  defendants  herein";  also,  ttat  it  appears 
upon  the  face  of  the  complaint  "that  causes  of  action  have  been 
improperly  united  therein,  and  that  plaintiff  seeks  to  recover  as 
a  judgment  creditor  upon  a  statute  purporting  to  give  a  joint  cause 
of  action  against  all  the  stockholders  of  the  Miltonvale  Btate  Bank, 
and  also  seeks  to  recover  as  a  general  creditor  upon  a  statute  pur- 
porting to  give  cause  of  action  against  this  defendant  as  a  stock- 
holder of  said  bank  separately";  and,  for  a  third  ground  of  de- 
murrer, asserts  "that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action." 

I  think  the  complaint  sets  forth  a  good  cause  of  action,  and  that 
the  judgment  overruling  the  demurrer  should  be  aflBrmed.  The  court 
has  been  referred  to  a  large  number  of  authorities  in  other  states, 
and,  in  considering  the  questions  here  presented,  has  examined 
many  others;  but  it  seems  to  me  that  a  review  and  discussion  of  the 
various  decisions  that  have  been  rendered  in  other  states,  where 
similar  or  somewhat  similar  questions  were  involved,  is  unneces- 
sary, and  will  lead  to  confusion,  rather  than  clearness,  in  expressing 
the  determination  that  I  have  arrived  at  in  this  case.  A  brief  ref- 
erence to  general  principles,  together  with  a  few  cases  in  our  own 
state,  and  in  the  supreme  court  of  the  United  States,  seems  to  me 
abundantly  sufficient. 

It  is  alleged  that  the  defendant  is  a  stockholder  in  a  dissolved  and 
insolvent  bank  in  the  state  of  Kansas;  that,  by  the  constitntion  and 
statutes  of  that  state  under  which  such  banking  corporation  was 
organized,  the  stockholders  of  such  bank  are  liable  to  the  creditors 
thereof  "to  an  additional  amount  equal  to  the  stock  owned  by  each 
stockholder."  The  ordinary  statutory  liability  of  a  stockholder  is  a 
contract  liability,  and,  as  such,  enforceable  in  any  state  or  court 
where  jurisdiction  may  be  obtained  of  the  person.  Cook,  Stock, 
Stockh.  &  Corp.  Law,  §  223;  Ex  parte  Van  Biper,  20  Wend.  614; 
Coming  v.  McCullough,  1  N.  Y.  47;  Uennick  v.  Bailroad  Co.,  103  U. 
S.  11;  Flash  v.  Conn,  109  U.  S.  371-379,  3  Sup.  Ct  263.  "Every 
shareholder  in  a  corporation  is  supposed  to  be  cognizant  of  the  pro- 
visions  of  its  charter,  and  the  general  laws  of  the  state  which  relate 
to  his  duties  as  such  shareholder,  and  which  define  the  nature  and 
extent  of  his  liability  to  the  creditors  of  the  corporation."  Asso- 
ciation V.  O'Brien,  51  Hun,  45,  3  N.  Y.  Supp.  764.  The  personal  lia- 
bility of  stockholders  for  the  debts  of  a  corporation  by  virtue  of  its 
charter  is  not  in  the  nature  of  a  penalty  or  forfeiture,  and  does  not 
exist  solely  as  a  liability  imposed  by  statute.  It  is  not  enforced 
simply  as  a  statutory  obligation,  but  is  regarded  as  voluntarily  as- 
sumed by  the  act  of  becoming  a  stockholder.  By  such  act  he  assents 
to  be  bound,  or  that  his  property  shall  be  charged  with  debts  of  the 
corporation,  to  the  extent  and  in  the  manner  prescribed  by  the  act 
of  incorporation.  Where,  therefore,  the  act  of  incorporation  de- 
clares in  terms  that  each  stockholder  shall  be  individually  liable  for 
the  debts  of  the  corporation,  the  courts  of  this  state  are  open  to 
a  creditor  of  such  corporation  to  enforce  the  liability  of  the  stock* 
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holder  for  such  debtEi,  according  to  the  terms  of  the  charter.  Lowry 
V.  Inman,  46  N.  Y.  119-126.  . 

Morawetz,  in  hia  excellent  work  on  Private  Corporations  (secti<Hi 
875),  lays  down  the  following  as  a  general  rule: 

"It  seems  clear,  upon  principle,  that  a  creditor  of  a  corporation  whose 
shareholders  are  indiyidually  liable  for  Its  debts  may  maintain  a  suit  to  en- 
force this  liability  wherever  he  can  obtain  jurisdiction  over  the  necessary  par- 
ties. The  right  to  maintain  a  suit  of  this  character  outside  of  the  Jurisdic- 
tion of  the  state  by  which  the  corporation  was  chartered  does  not  depend 
upon  the  comity  of  the  state  where  the  suit  is  brought,  or  its  wlIUngneBS  to 
recognize  and  give  effect  to  the  laws  of  a  foreign  state;  it  depends  upon  tbe 
willingness  of  the  courts  to  enforce  a  contract  validly  entered  Into  between 
the  parties  In  another  Jurisdiction.  A  refusal  to  grant  a  remedy  In  a  case 
of  this  kind  would  not  be  a  refusal  to  enforce  a  foreign  law;  It  would  be 
simply  a  denial  of  Justice." 

I  think  it  may  be  laid  down  as  the  settled  law  of  this  state  that 
a  liability  like  that  of  the  one  in  question  here  is  a  contract  liability, 
and  one  that  can  be  enforced  in  this  state,  unless  an  exclusive  remedy 
is  provided  in  the  state  where  the  corporation  is  organized.  In  Hie 
case  of  Lowry  v.  Inman,  supra,  it  was  held  the  plaintifF  conld  not 
maintain  his  action  in  this  state,  because  there  was  a  special  and 
exclusive  remedy  provided,  which,  in  its  nature  could  only  be  en- 
forced in  the  state  of  Qeor^a.  By  the  statutes  of  that  state,  a 
Judgment  and  execution  against  a  corporation  was  made  a  lien  upon 
and  enforceable  against  the  property  of  the  stockholder,  and  no  pro- 
vision was  made  for  an  independent  action  against  a  stockholder. 
It  is  perfectly  apparent  that  a  remedy  of  that  kind  could  only  be 
enforced  in  the  state  where  the  corporation  existed.  Again,  in  Chris- 
tensen  v.  Eno,  106  N.  Y.  97-103,  12  N.  E.  648,  it  was  held  that  the 
liability  of  the  stockholder  conld  not  be  enforced  in  this  state,  be- 
cause the  remedy  provided  in  that  case  authorized  the  creditors  of 
the  corporation  who  [Aould  have  obtained  a  judgment,  and  the  exe- 
cution thereon  was  returned  unsatisfied,  to  issue  an  execution  against 
any  stockholder  to  an  amount  equal  in  amount  to  the  stock  held  by 
him,  together  with  the  amount  unpaid  thereon.  In  Barnes  v. 
Wheaton,  80  Hun,  8,  29  N.  Y.  Supp.  830,  where  the  Ohio  statute  in 
relation  to  the  liability  of  stockholders  was  in  question,  it  was  held 
'^hat  an  independent  action  could  not  be  maintained  in  Ohio  against 
one  stockholder  alone,  and  that  the  remedy  to  enforce  such  liability, 
being  specially  provided  by  the  statutes  of  that  state,  is  exclusive, 
and  not  available  here."  As  I  read  the  statute  of  Kansas,  no  ex- 
clusive remedy  is  provided.  The  creditor  who  desires  to  charge  the 
stockholders  personally,  and  who  has  obtained  a  judgment  against 
the  corporation,  and  has  issued  an  execution  thereon,  and  no  prop- 
erty of  such  corporation  can  be  found  whereon  to  make  a  levy,  may 
then  issue  an  execution  against  any  of  the  stockholders  to  an  extent 
equal  in  amount  to  the  amount  of  stock  owned,  together  with  any 
sum  unpaid  thereon,  or  "the  plaintiff  in  an  execution  may  proceed 
by  action  to  charge  the  stockholder  with  the  amount  of  his  judg- 
ment." The  first  remedy  is  obviously  one  that  can  only  be  availed  of 
in  the  state  where  the  judgment  is  obtained  against  the  corporation 
and  against  the  stockholders  in  such  state,  or  who  may  have  prop- 


Digitized  by 


Google 


Sup.  Ct.]  MABSHALL  V.  SHERMAN.  197 

erty  in  such  state,  and  cannot  be  availed  of  as  against  foreign  stock- 
holders.  Tlie  second  remedy  is  not  exclusive,  but,  under  the  au- 
thorities heretofore  cited,  may  be  availed  of  in  any  jurisdiction. 

But  it  is  contended  that  an  action  cannot  be  maintained  aj^ainst 
a  single  stockholder;  that  it  must  be  brought  against  all.  Under 
a  statute  of  our  state,  reading  as  follows:  "Where  the  capital  stock 
of  a  corporation  has  not  been  paid  in,  and  capital  paid  shall  be  in- 
sufficient to  satisfy  the  claims  of  its  creditors,  each  stockholder  shall 
be  bound  to  pay  on  each  share  held  by  him  a  sum  necessary  to  com- 
plete the  amount  due  on  such  share  as  fixed  by  the  charter  of  the 
company,  or  such  proportion  of  that  sum  as  shall  be  required  to 
satisfy  the  debts  of  the  company"  (1  Rev.  St  p.  600,  §  5)— it  has 
been  held  that  one  stockholder  could  not  be  sued  alone;  that,  no 
remedy  being  prescribed  by  the  statute,  it  was  to  be  enforced  by 
such  practice  and  in  such  form  as  the  nature  of  the  right  and  the 
relief  sought  demanded.  It  was  decided  that  a  bill  in  equity,  bring- 
ing in  the  corporation  and  the  delinquent  stockholders,  was  the 
proper  course.  Then  an  account  of  all  the  debts  and  of  the  assets 
could  be  had,  together  with  the  amount  unpaid  by  each  of  the  stock- 
holders, 60  that  they  conld  be  made  equally  liable.  Mann  v.  Pentz, 
3  N.  Y.  415.  And  it  was  held  of  a  similar  statute  of  New  Jersey 
that  the  liability  could  not  be  enforced  against  a  single  stockholder 
in  this  state  for  the  same  reason.  Griffith  v.  Mangam,  73  N.  Y.  611. 
T'nder  that  statute  no  provision  was  made  for  distributing  the  in- 
debtedness equally  among  the  stockholders.  Under  the  statute  of 
Kansas,  such  provision  is  made  that  the  stockholder  who  is  com- 
pelled to  pay  the  judgment  may  bring  an  action  against  all  who 
are  stockholders  at  the  time  of  the  dissolution  of  the  corporation, 
for  the  recovery  of  the  portion  of  such  debt  for  which  they  are 
liable;  thus  bringing  about  an  equitable  distribution  of  the  debts 
among  all  the  stockholders.  Again,  the  statute  in  terms  pro\ide3 
that  a  "suit  may  be  brought  against  any  person  or  persons  who 
are  stockholders  at  the  time  of  such  dissolution,  without  joining 
the  corporation  in  such  suit."  This  obviously  means  permission  to 
sue  one  or  all  of  the  stockholders.  That  view  is  further  supported 
by  the  ensuing  sentence,  reading  as  follows:  "If  judgment  be  en- 
tered and  execution  satisfied  the  defendant  or  defendants  may  issue 
to  all  who  are  stockholders  at  the  time  of  the  dissolution,"  etc.  It 
seems  to  me,  therefore,  that  one  of  the  remedies  provided  by  the 
statute  of  the  state  of  Kansas — that  is,  "by  action" — is  one  that  is 
not  exclusive;  it  simply  gives  a  right  of  action,  the  same  as  exists 
upon  any  contract  liability,  and  is  one  that  may  be  pursued  in  this 
state;  and  that  such  statute  contemplates  and  provides  for  an  ac- 
tion against  a  single  stockholder.  For  these  reasons,  the  judgment 
appealed  from  should  be  affirmed,  with  costs.    All  concur. 
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(10  Misc.  Bep.  600.) 

MacVEAGH  T.  CONTINENTAL  TRUST  CO.   OF  CITt  OF  NEW  YORK 

et  al. 

(Supreme  Court,  Special  Term,  New  York  County.     December,  1S84.) 

Pasties — Authoritt  to  Use  Namb— Who  mat  Exercise. 

One  M.,  -who  owned  shares  of  stock  wlilch  ttie  officers  of  the  corpora^ 
tlon  refused  to  transfer  to  his  name  on  the  books,  sold  the  shares  to  S. 
by  a  writing  which  declared  that  he  sold  them  "with  all  rights  and  privi- 
leges attaching  thereto,  and  all  claims  arising  out  of  my  ownership  there- 
of; and  I  hereby  authorize  him  to  take  all  such  proceedings  in  ray  name 
fcH"  his  benefit  and  at  his  expense  as  he  may  be  advised  are  necessary  or 
proiier  to  enforce  his  rights  as  the  holder  of  said  stock."  Bdd,  that  the 
authority  given  to  S.  was  personal  to  him,  and  did  not  pertain  to  tbe 
ownership  of  the  shares,  so  as  to  authorize  any  other  person  than  S.  to 
sue  In  the  name  of  M. 

Action  brought  in  the  name  of  Wayne  MacVeagh  against  the 
Continental  Trust  Company  of  the  City  of  New  York  and  the  Denver 
Union  Water  Company  for  an  injunction.  Plaintiff  mores  to  con- 
tinue the  injunction  pendente  lite.    Denied. 

George  H.  Teaman,  for  plaintiff. 

Jay  &  Candler,  for  defendant  Continental  Trust  Company. 
Wm.  A.  &  Walter  H.  Underwood,  for  defendant  Denver  Union 
Water  Company. 

PATTERSON,  J.  This  is  a  motion  to  continue,  pending  suit,  a 
temporary  injunction  which  was  granted  in  this  action  on  November 
7,  1894,  restraining  the  defendants,  the  Denver  Union  Water  Com- 
pany and  the  Continental  Trust  Company  of  the  City  of  New  York, 
their  officers,  etc.,  from  selling,  negotiating,  paying  out,  transferring, 
or  otherwise  disposing  of  any  of  the  bonds  of  tiie  said  Denver  Union 
Water  Company,  secured  by  a  mortgage  or  deed  of  trust  made  on  or 
about  the  20th  day  of  October,  1894,  and  filed  on  or  abont  the  let  day 
of  November,  1894,  and  from  verifying  such  bonds,  or  any  of  them,  and 
from  delivering,  surrendering,  or  transferring  said  bonds,  or  any  of 
them,  to  any  person  or  corporation,  and  from  transferring  to  any  other 
person  or  corporation  the  trust  in  said  deed  expressed.  The  Denver 
Union  Water  CJompany  appears  to  be  the  successor  of  several  other 
corporations  organized  for  similar  purposes,  and  also  appears  to  have 
acquired  certain  properties  which,  as  far  back  as  the  year  1890,  be- 
longed to  a  corporation  styled  the  "Denver  Water  Company."  That 
last-named  corporation  executed  a  mortgage  to  the  Farmers'  Loan 
&  Trust  CJompany  of  the  City  of  New  York,  which  mortgage  covered 
property  then  belonging  to  that  corporation,  as  well  as  property  sub- 
sequently to  be  acquired.  The  Denver  Water  Company  thereafter 
conveyed  its  property  to  the  Denver  City  Waterworks  CJompany,  and 
in  that  conveyance  was  included  property  acquired  by  the  Denver 
Water  CJompany  after  the  execution  and  delivery  of  the  mortgage  to 
the  Farmers'  Loan  &  Trust  Company.  The  Denver  City  Waterworks 
CJompany  in  November,  1890,  made  and  executed  a  mortgage  to  the 
Central  Trast  Company  of  New  York,  as  trustee,  which  mortgage 
covered  all  the  property  acquired   by  transfer  from   the  Denver 
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Water  Company.  In  April,  1891,  the  Denver  City  Waterworlts  Com- 
pany conveyed  all  its  property  to  the  American  Waterworks  Com- 
pany of  ITew  Jersey,  and  included  all  the  property  which,  had  pre- 
viously belonged  to,  and  is  claimed  to  have  been  conveyed  by,  the 
Denver  Water  Company.  The  mortgage  to  the  Farmers'  Loan  & 
Tnist  Company,  and  the  mortgage  to  the  Central  Trust  Company^ of 
New  York,  have  been  foreclosed  in  the  state  of  Colorado,  and  such 
proceedings  have  been  had  in  those  foreclosure  actions  that  decrees 
have  been  entered  and  sales  have  been  made  in  pursuance,  or  alleged 
pursuance,  of  such  decrees.  At  such  sales,  which  were  made  by  a 
master  or  commissioner  appointed  by  the  Colorado  court,  certain 
persons  became  the  purchasers  of  the  mortgaged  property,  they 
acting,  it  is  claimed,  in  the  interest  and  tor  the  benefit  of  a  corpora- 
tion called  the  "Denver  Union  Water  Company,"  which  is  one  of  the 
defendants  in  this  action.  Tbia  last-named  corporation  has  become 
the  grantee  of  all  the  property  described  in  the  foreclosure  decrees, 
including  the  property  which  belonged  to  the  Denver  Water  Com- 
pany, and  which  was  covered  by  the  mortgage  of  that  company  to 
the  Farmers'  Loan  &  Trust  Company.  The  defendant  the  Denver 
Union  Water  Company  has  executed  and  delivered  to  the  defendant 
the  Continental  Tmst  Company  a  mortgage  covering  the  whole  of 
the  property  purchased  at  the  foreclosure  sale,  and  has  authorized 
the  issuance  of  4^,000,000  of  bonds,  to  which  the  mortgage  last  re- 
ferred to  is  made  collateral,  and  this  mortgage  purports  to  be  a  first 
lien  on  all  the  property  held  or  owned  by  the  defendant  referred  to. 
The  complaint  contains  allegations  of  fraud,  conspiracy,  and  wrong- 
doing on  the  part  of  all  who  have  been  connected  with  these  various 
corporations  from  the  time  of  the  first  mortgage  made  by  the  Denver 
Water  Company  down  to  the  present  time.  It  is  claimed  that  the 
first  mortgage  to  the  Farmers'  Loan  &  Trust  Company  was  made  to 
cover  subsequently  acquired  property,  whereas  by  the  original  reso- 
lution anthorizing  the  making  sf  the  mortgage  nothing  was  intended 
to  be  covered  but  that  property  which  the  corporation  then  owned. 
It  is  sought  to  thus  follow,  through  the  mortgage  of  the  second 
corporation,  which  was  made  to  the  Central  Trust  Company,  and 
so  on  down  to  the  mortgage  of  which  the  Continental  T^st  Com- 
pany is  made  the  trustee,  that  "subsequently  acquired"  property  of 
the  Denver  Water  Company  which  it  is  claimed  was  unlawfully 
brought  under  the  lien  of  the  orij^inal  mortgage  made  to  the  Farmers' 
Loan  &  Trust  Company;  and  the  prominent  feature  which  is  dis- 
closed by  the  papers  is,  as  claimed  by  the  plaintiff,  that  by  reason 
of  the  changes  referred  to,  and  the  formation  and  reoi^anization  of 
companies,  and  the  creation  and  enforcement  of  liens,  the  Denver 
Union  Water  Company  has  now  the  apparent  title  and  absolute 
control  of  valuable  property  belonging  to  the  Denver  Water  Com- 
pany; that  the  title  of  the  Denver  Water  Company  is  affected  by 
the  cloud  which  has  been  caused  by  these  various  reorganizations, 
and  by  the  attempted  unlawful  transmission  of  title  to  such  "subse- 
quently acquired"  property;  and  that  the  aid  of  a  court  of  equity  is 
necessary  to  disentangle  the  title,  and  to  remove  the  cloud  alleged 
to  be  upon  it,  so  that  the  original  company  may  preserve  its  rights, 
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and  vindicate  its  title  to  that  property,  which  It  is  claimed  does  not 
in  equity  belong  to  the  defendant  water  company,  and  which  it  there- 
fore has  no  right  to  include  in  its  mortgage  to  the  Continental  Trust 
Company.  The  immediate  object  of  this  present  action  is  in  aid 
of  a  suit  brought  in  Colorado  to  set  aside  and  vacate  (substantially) 
the  decrees  of  foreclosure  above  referred  to,  and  to  open  the  whole 
subject  of  the  litigation  in  that  state,  in  order  that  the  alleged 
rights  of  the  Denver  Water  Company  may  be  adjudicated  and  es- 
tablished, and  the  exact  purpose  of  the  relief  sought  here  seems  to 
be  against  the  Continental  Trust  Company  merely  to  prevent  the 
issuance  and  negotiation  of  the  bonds  mentioned  in  the  injunction 
order  which  is  now  before  the  court  for  consideration,  and  thus  to 
prevent  further  complications  in  the  establishment  of  the  alleged 
rights  of  the  Denver  Water  Company. 

It  will  thus  appear,  frcwn  the  foregoing  sketch  of  the  scope  of  this 
litigation,  that  the  present  action  is  one  in  which  the  rights  of  the 
stockholders  of  the  Denver  Water  Company  are  alone  involved,  so 
far  as  the  plaintiff  is  concerned.  It  is  claimed  in  the  complaint  that 
all  of  the  proceedings,  from  the  time  of  the  conveyance  by  the  Denver 
Water  Company  to  the  Denver  City  Waterworks  Company,  have 
been  against  the  protest  of  the  plaintiff,  and  that  all  the  parties  who 
have  been  connected  with  those  proceedings  subsequent  to  that  time 
have  had  full  and  due  notice  of  that  protest  It  is  perfectly  ap- 
parent that  in  such  a  case  as  this  no  one  but  a  qualified  plaintiff  has 
any  standing  in  court  to  assert  a  right  such  as  that  sought  to  be 
protected  here,  and  at  the  threshold  of  this  action  the  parties  pro- 
moting it  are  met  with  the  objection  that  Mr.  Wayne  MacVeagh,  the 
nominal  plaintiff  in  this  record,  has  no  interest  whatever  in  the 
subject-matter  of  the  litigation.  It  is  alleged  in  the  complaint  that 
Mr.  MacVeagh  was,  in  1892,  the  owner  of  570  shares  of  the  Denver 
Water  Company's  stock,  and  that  he  is  the  owner  of  those  shares  at 
the  present  time,  and  that  the  suit  ist)rought  by  him  for  the  purpose 
of  protecting  his  interest  as  such  stockholder.  It  now  appears  by 
the  distinct  statement  of  Mr.  MacVeagh  that  he  is  not  a  stockholder 
in  the  Denver  Water  Company,  and  that  he  has  no  interest  whatever 
in  any  of  the  matters  referred  to  in  this  suit;  and  it  also  appears 
that  Mr.  MacVeagh  has  never  authorized,  by  a  distinct  authoriza- 
tion, any  person  to  bring  any  suit  for  him  or  in  his  name  connected 
with  the  matters  set  forth  in  the  complaint  in  this  action.  Notwith- 
standing this  attitude  of  Mr.  MacVeagh  to  the  litigation,  it  is  claimed 
on  behalf  of  the  promoters  of  the  suit  that  the  action  is  instituted 
in  Mr.  MacVeagh's  name  by  his  authority;  and  although  the  al- 
legation of  the  complaint  that  he  is  the  owner  of  the  shares  is  en- 
tirely too  broad,  yet,  from  papers  which  have  been  exhibited  to  the 
court,  the  fair  inference  is  that  Mr.  MacVeagh  not  only  authorized 
the  institution  of  this  action  in  his  name,  but  that  by  a  contract 
entered  into  by  him  with  reference  to  the  570  shares  of  stock  the  au- 
thority to  make  him  a  plaintiff  in  this  action  is  distinctly  conferred. 
It  appears  that  on  the  19th  of  December,  1892,  Mr.  MacVeagh  sold 
his  570  shares  of  stock  to  one  James  S.  Shepard,  of  Canton,  Masa 
T9ie  certificate  of  this  stock  was  delivered.    That  certificate  did  not 
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stand  in  the  name  of  Mr.  MacVeagh,  but  in  the  name  of  one  Eobert 
Ia  Jones,  and  the  power  of  attorney  on  the  back  of  tliat  certificate 
had  been  executed  in  blank  by  Mr.  Jones.  Mr.  MacVeagh,  in  the 
instrument  relating  to  the  transfer  of  the  stock  to  Shepard,  declared 
that  he  sold  the  570  shares,  "with  all  rights  and  privileges  attaching 
thereto,  and  all  claims  arising  out  of  my  ownership  thereof;  and  I 
hereby  authorize  him  [James  S.  Bhepard]  to  take  all  such  proceed- 
ings in  my  name,  for  his  benefit  and  at  his  expense,  as  he  may  be 
advised  are  necessary  or  proper  to  enforce  his  rights  as  the  holder 
of  said  stock;  the  certificates  of  said  stock,  assigned  in  blank  by 
Robert  L.  Jones,  delivered  herewith."  It  is  claimed  that  this  pro- 
vision of  the  instrument  referred  to  is  suflBcient  to  authorize  the 
bringing  of  this  suit  in  Mr.  MacVeagh's  name,  because  it  authorizes 
the  enforcement  of  any  right  which  Mr.  MacVeagh  may  have  had  upon 
any  claim  arising  out  of  the  ownership  of  the  shares,  and  also  be- 
cause it  permits  the  taking  of  such  proceedings  in  his  name  for  the 
benefit  of  Shepard  as  Shepard  may  be  advised  are  necessary  in  order 
to  enforce  his  rights  as  the  holder  of  said  stock.  I  am  inclined 
to  the  opinion  that  upon  construing  this  paper  vrlth,  or  in  the  light 
of,  other  matters  referred  to  in  the  complaint,  very  strong  color  is 
giren  to  the  claim  that  it  was  the  intention  of  Mr.  MacVeagh  to 
authorize  the  person  to  whom  he  sold  his  stock  to  use  his  name  in 
connection  witii  any  and  all  litigation  that  might  be  properly  ad- 
vised and  instituted  for  the  purpose  of  protection  of  all  rights  that 
the  immediate  purchaser  from  him  of  the  certificate  of  those  riiares 
might  have  as  a  shareholder  in  the  Denver  Water  Company,  A  rea- 
son appears  on  the  face  of  the  complaint  for  the  making  of  this  stipu- 
lation of  Mr.  MacVeagh,  and  also  a  reason  for  the  stock  not  being 
transferred  into  the  name  of  Mr.  Shepard.  It  is  stated  in  thp  com- 
plaint that  the  Denver  Waterworks  ofiQcers  refused  to  make  any 
transfers  of  stock,  although  the  transfers  had  been  demanded  by 
Mr.  MacVeagh  from  Jones'  name  to  his  own  of  these  shares,  and  all 
efforts  to  secure  a  record  legal  title  to  the  shares  in  Mr.  MacVeagh 
were  unavailing.  This  may,  and  probably  does,  account  for  the 
great  latitude  of  authority  which  Mr.  MacVeagh  gave  to  the  pur- 
chaser of  his  shares  to  institute  actions.  But  these  considerations 
do  not  dispose  of  the  objection  which  is  made  to  the  maintenance  of 
this  action  in  the  name  of  Mr.  MacVeagh.  The  authority  to  bring 
suit  to  protect  the  interests  of  the  shareholder  was  not  given  by 
Mr.  MacVeagh  to  all  the  world;  it  was  not  a  general  roving  right, 
which  might  accompany  the  shares  in  the  hands  of  each  and  every 
person  to  whom  they  might  be  successively  transferred.  It  was  a 
right  which  was  distinctly  between  himself  and  Mr.  Shepard;  a  right 
which  inhered  in  Mr.  Shepard  personally,  or,  if  it  was  one  which 
could  be  devolved  by  Mr.  Shepard  upon  somebody  else,  it  could  only 
pass  by  assignment.  Now,  this  action  is  not  brought  in  any  way 
by  Mr.  Shepard,  or  in  Mr.  Shepard's  interest  as  a  shareholder.  There 
is  no  allegation  in  the  complaint,  nor  can  I  find  anything  in  the 
papers,  which  would  justify  the  conclusion  that  the  suit  is  brought 
for  any  personal  right  as  a  stockholder  inhering  in  Mr.  Shepard.  He 
does  not  make  an  afiSdavit  in  this  case.    On  the  contrary,  it  is  stated 
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bj  Mr.  Tenner  that  Mr.  Shepard  ia  incapable  of  making  an  affidavit 
by  reason  of  illness.  There  is  an  affidavit  introduced  which  tends 
to  show  tliat  Mr.  ^epard's  holding  of  the  stock  was  only  nominal, 
and  that  it  was  for  the  benefit  of  certain  other  parties,  including 
Mr.  Venner,  who  were  interested  in  the  Denver  waterworks;  but, 
even  if  that  were  so,  that  does  not  give  the  right  to  any  other 
person  so  interested  to  bring  this  action  in  the  name  of  Mr.  Wayne 
MacVeagh.  According  to  the  law  of  the  state  of  'Nevr  York,  an  ac- 
tion must  be  brought  by  the  real  party  in  interest  Now,  the  real 
party  in  interest  upon  the  transfer  or  bill  of  sale  appearing  in  this 
record  is  Mr.  Shepard,  who,  under  the  special  circumstances  of  the 
case,  might  perhaps  be  entitled  to  bring  the  suit  in  the  name  of 
Mr.  MacVeagh;  but  Mr.  MacVeagh  is  not  a  trustee  of  an  express 
trust  for  the  benefit  of  every  one  who  may  have  been  interested  in 
a  merely  nominal  ownership  of  the  stock  held  by  Mr.  Shepard.  As 
between  MacVeagh  and  Shepard,  the  contract  is  one  strictly  inter 
partes.  There  was  a  sale  and  a  power  given  to  the  purchaser  for 
his  own  use  and  protection,  and  nothing  else.  If  Venner  and  his  as- 
sociates chose  to  put  the  matter  in  this  ^ape,  they  must  act  through, 
and  not  independently  of,  Shepard.  That  Mr.  MacVeagh  understood 
he  was  dealing  with  Shepard,  and  no  one  else,  is  shown  by  his  let- 
ter to  Mr.  Teller,  of  May  26, 1893,  in  which  he  speaks  of  what  Shepard 
might  do  to  put  himself  in  a  position  to  bring  suit  as  a  stockholder. 
It  is  perfectly  evident  that  the  whole  of  this  litigation  is  instigated 
and  controlled  by  Mr.  Venner  alone,  and  not  by  Shepard,  and  that 
Venner's  attitude  to  the  whole  transaction  is  one  which  the  court 
would,  on  a  consideration  of  the  merits  of  the  controversy,  have 
regard  to.  Estoppels,  as  affecting  him,  are  of  prime  importance. 
Mr.  Shepard  is,  from  all  that  appears  in  these  voluminous  papers, 
a  complete  stranger  to  this  contest,  and  is  not  personally  interested 
in  advising,  promoting,  or  carrying  it  on;  and  it  cannot  be  main- 
tained simply  to  protect  the  possible  interests  of  those  who  do  not 
stand  in  the  position  of  stockholders,  but  seek  to  enforce  a  right 
which  is  peculiarly  and  distinctly  ontf  pertaining  to  a  stockholder, 
and  to  no  other  person.  But  we  may  proceed  a  step  further.  Ven- 
ner does  not  own  the  shares.  According  to  his  own  account,  they  be- 
long to  the  United  Waterworks  (Company,  limited,  still  another  cor- 
poration. Venner  says  he  is  president  of  that  corporation;  but 
there  is  no  privity  of  any  kind  by  contract  between  Mr.  MacVeagh 
and  that  company,  nor  is  any  resolution  of  that  company  shown 
authorizing  this  action.  I  am  therefore  forced  to  the  conclusion 
that  this  suit  has  not  been  properly  brought  in  the  name  of  Mr.  Mac- 
Veagh; that  there  is  no  interested  plaintiff  before  the  court  demand- 
ing that  relief  which  can  only  be  accorded  to  a  qualified  stockholder; 
and  that  the  action  has  been  unadvisedly  brought  in  the  name  of 
the  present  plaintiff,  which  condition  of  affairs,  so  far  as  the  learned 
counsel  who  brought  the  suit  is  concerned,  is  doubtless  due  to  mis- 
information respecting  the  status  of  Mr.  MacVeagh  and  of  Shepard, 
as  is  apparent  from  the  allegation  in  the  complaint  as  to  share  own- 
ership. That  allegation  certainly  would  not  have  been  inserted  in 
the  complaint  had  the  learned  counsel  in  charge  of  this  cause  been 
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aware,  at  the  time  the  action  was  begun,  of  the  real  situation  of 
the  parties  to  it.  What  has  been  said  would  be  sufficient  to  dispose 
of  this  motion,  bnt  I  may  add  that  I  have  examined  the  merits  of 
the  cause,  and  find  that,  even  if  the  action  were  properly  instituted, 
I  should  feel  it  my  duty  to  deny  this  motion  for  an  injunction  on  the 
papers  now  before  the  court  It  is  plain,  as  has  been  said  before, 
that  the  moving  spirit  in  all  this  litigation,  botii  in  Colorado  and 
here,  is  Mr.  Venner,  by  whom  the  complaint  herein  was  verified,  and 
who  makes  the  principal  affidavit  on  tibie  motion.  His  attitude  with 
reference  to  the  whole  of  this  matter  has  been  so  inc(msistent,  so 
questionable,  and  so  peculiar  that  his  present  effort  to  restrain  the 
operations  of  this  new  water  company  does  not  commend  itself  to 
the  consideration  of  the  court,  and  upon  the  merits  I  should  leave 
the  determination  of  the  equities  of  the  parties  to  these  complicated 
transactions  to  the  courts  in  Colorado,  which  have,  to  some  extent, 
passed  upon  them  in  two  foreclosure  actions,  and  which  will  un- 
doubtedly be  prompt  to  do  justice  between  the  parties  if  any  relief 
ought  to  be  awarded  under  the  circumstances  disclosed  in  these 
papers;  and  this  result  would  be  reached  more  especially  because 
the  whole  purpose  of  the  action  in  Colorado,  brought  in  the  name 
of  the  present  plaintiff,  i$  to  remove  a  cloud  upon  the  title  to  real 
property  in  that  state,  and  it  is  not  such  a  case,  in  any  aspect  in 
w^hich  it  may  now  be  regarded,  as  would  justify  further  interference 
by  this  court  with  the  reorganization  of  what  appears  to  be  an  im- 
portant enterprise  in  a  foreign  jurisdiction.  Motion  to  continue  in- 
junction denied,  and  temporary  injunction  vacated,  with  f  10  costs. 


aO  Misc.  Rep.  .577.) 

DB  LONG  et  al.  V.  DE  LONG  HOOK  &  EYE  CO. 

(Supreme  Court,  Special  Term,  New  York  County.     December,  1S94.) 

Trade- Names— Giving  Name  to  CoRPOBATrON. 

The  right  of  a  person  to  use  his  own  name  In  hU  own  buslDess  does  not 
authorize  him  to  lend  or  give  his  name  to  a  corporation  for  the  purpose 
of  engagln^r  In  a  business  which  has  been  conducted  by  othOTS  under  pre- 
cisely the  same  name. 

Action  by  Frank  E.  De  Long  and  others  against  the  De  Long 
Hook  &  Eye  Company  to  restrain  the  use  by  defendant  of  the  name 
"De  Long."    Judgment  for  plaintiffs. 

Stern  &  Bushmore,  for  plaintiffs. 
Benno  Loewy,  for  defendant 

O'BKIEN,  J,  This  action  is  brought  to  enjoin  the  defendant 
from  using  the  name  "De  Long"  in  connection  with  the  sale  of  hooks 
and  eyes,  and  especially  hooks  and  eyes  in  direct  or  colorable  imita- 
tion of  the  plaintiffs'  hooks  and  eyes,  upon  the  ground  that  the  name 
"De  Long,"  in  connection  with  the  words  "Hook  and  Eye,"  con- 
stitutes a  fraud  upon  the  plaintiffs,  and  was  adopted  and  continued 
in  use  for  the  purpose  oL  enabling  the  defendant  to  avail  itself  of 
the  established  reputation  of  the  plaintiffs'  hooks  and  eyes,  which 
are  known  in  the  trade  and  to  consumers  as  the  "De  Long  Hook  and 
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Eye."  If  these  grounds  are  supported,  then  the  plaintiffs  are  cer- 
tainly entitled  to  some  form  of  relief;  and,  while  it  is  not  my  pur- 
pose to"  dwell  at  length  upon  the  testimony,  there  are  certain  facts 
so  clearly  proved  or  admitted  as  to  be  placed  beyond  controversy,  and 
I  shall  endeavor,  as  far  as  possible,  to  confine  myself  to  such. 

It  appears  that  some  40  years  ago  there  was  a  hook  having  the 
shank  or  bill  composed  of  three  wires,  the  center  one  being  bent 
forward  and  backward  to  accomplish  the  purpose  of  a  spring,  ter- 
minating before  reaching  the  bend  forming  the  loop.  TBiis  ia  in 
many  respects  like  the  hook  manufactured  by  both  plaintiffs  and 
defendant,  its  particular  resemblance  being  in  what  has  been  des- 
ignated by  the  plaintiffs  as  the  "hump."  It  does  not  seem  to  have 
been  extensively  used.  Some  20  years  ago  another  hook,  called 
the  "Eagle  Talon,"  with  some  of  the  features  of  the  hook  just  de- 
scribed, appeared;  and  how  extensive  was  its  use  is  not  evident, 
though  it  was  shown  that  for  more  than  10  years  it  has  been  neither 
manufactured  nor  sold  on  the  market.  Apart  from  these,  the  form 
of  hooks  and  eyes  in  common  use  were  known  as  the  "Swan  Bill," 
of  which  there  were  a  variety  of  patterns,  all  having  the  same  gen- 
eral structure  of  a  straight  bill  or  shank  bent  upwards  in  the  form 
of  a  loop  or  hook.  In  the  color  of  hooks  <and  eyes,  those  used  were 
principally  black  and  white,  and  in  the  carding  for  placing  them 
upon  the  market  there  was  little  variety;  the  color  and  manner  in 
vogue  having  been  practically  continued  for  40  years  prior  to  the 
advent  of  the  plaintiffs'  hooks  and  eyes,  which  appeared  upon  the 
market  in  the  year  1889.  That  these  hooks  differed  essentiaUy  from 
what  had  preceded  them,  in  coloring  and  manner  of  carding,  and 
in  the  claimed  improvement,  is  abundantly  established.  From  the 
beginning — ^whether  from  the  change  in  fashion  from  buttons  to 
hooks  and  eyes,  or,  as  claimed  by  plaintiffs,  as  the  result  of  the  im- 
provement in  the  latter,  or  from  both  causes,  is  immaterial — ^there 
was  a  large  and  steadily  increasing  demand  for  plaintiffs'  goods,  so 
that  from  a  business  of  ?12,000  in  1890  it  had  risen  to  f 450,000  in 
1893.  And  that  a  great  deal  of  time,  energj-,  and  money  were  ex- 
pended in  pushing  the  plaintiffs'  business,  and  that  ju^cioos  and 
extensive  advertising  was  done,  are  not  seriously  disputed.  From. 
the  outset  the  plaintiffs  gave  to  their  goods  the  title  "De  Long," 
and  adopted  and  registered  that  word  as  a  trade-mark.  It  is  in- 
sisted by  the  defendant  that  such  registration  was  illegal,  upon  the 
ground  that  a  name  cannot  be  registered.  But  it  is  not  necessary 
that  I  should  go  into  that  question,  the  fact  appearing  that  the 
registration  was  accepted  by  the  proper  office,  and  the  name  "I>e 
Long"  adopted  as  a  trade-mark;  and  whether  this  was  one  secured 
by  law,  or  merely  a  common-law  trade-mark,  acquired  through  use 
in  connection  with  the  article  manufactured  by  the  plaintiffs,  the  re- 
sult of  an  unlawful  appropriation  qt  or  interference  therewith  by 
the  defendant  would  be  practically  the  same,  so  far  as  the  legsd 
rights  of  the  parties  are  concerned.  While  plaintiffs  were  so  en- 
gaged in  building  up  this  business,  one  Oscar  A.  De  Long  was  em- 
ployed as  a  buyer  in  the  notion  department  of  a  dry-goods  hoiise  in 
this  city,  and,  as  such,  bought  and  sold  hooks  and  eyes  for  his  em- 
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ployera.  Among  others,  he  had  purchased  some  of  plaintiffB.  On 
the  occasion  of  one  of  such  purchases,  in  an  interview  with  one  of 
the  plaintiffs,  the  similarity  in  their  names  was  discussed  between 
them,  as  well  as  the  merits  of  the  book,  which  Oscar  A.  De  Long 
referred  to  as  a  valuable  thing.  And,  no  doubt  attracted  by  the 
growth  in  the  hook  and  eye  business,  Oscar  A.  De  Long  says  that 
in  the  summer  of  1892  he  worked  at  improving  the  hooks  and  eyes 
then  on  the  market;  and,  after  hitting  upon  the  hook  now  sold 
by  the  defendant,  he  sought  capital  with  wldch  to  start  in  business, 
never  up  to  that  time  having  been  in  business  on  his  own  account. 
As  the  result,  he,  with  two  others,  in  February,  1893,  organized  the 
defendant  corporation,  to  which  they  gave  the  name  of  'fDe  Long 
Hook  &  Eye  Company,"  and  thereafter  commenced  to  manufacture 
and  sell  their  hooks  and  eyes,  in  which  business  they,  have  since 
continued  in  competition  with  the  plaintiffs. 

There  can  be  no  question  but  that,  at  the  time  this  company  was 
formed  with  this  title,  Oscar  A.  De  Long,  who  had  become  familiar 
■with  the  plaintiffs'  goods,  and  knew  that  they  were  known  on  the 
market  as  the  "De  Long  Hook  and  Eye,"  and  who  was  impressed 
with  the  value  of  the  name  "De  Long"  as  a  trade-mark,  deliberately 
selected  the  title  of  the  defendant  company.  That  this  was  done 
with  an  intention  to  benefit  the  defendant  and  injure  the  plaintiffs 
is  clearly  inferable,  not  only  from  the  adoption  of  the  name  of  the 
defendant  company,  but  by  the  course  pursued  in  the  management 
of  its  business,  and  of  the  placing  upon  the  market  of  its  goods  in 
competition  with  the  plaintiffs.  Thus  the  hook  itself  is  very  similar, 
and  it  is  only  upon  a  careful  examination  that  one  can  discover  the 
differences.  So  in  respect  to  the  way  in  which  the  hooks  were  put 
up,  the  variety  in  colors,  and  the  manner  of  carding,  without  being 
exactly  alike,  they  are  so  very  similar  as  to  render  the  inference 
improbable  that  this  was  the  work  of  chance,  and  not  the  result  of 
a  design  to  simulate  and  follow  the  plaintiffs  business  devices,  and 
by  snch  means  to  enter  upon  an  unfair  competition,  by  taking  ad- 
vantage with  the  public  of  the  reputation  acquired  for  the  plaintiffs' 
goods,  with  a  view  of  increasing  the  sales  of  the  defendant's  own 
goods.  What  was  said  in  the  case  of  Fischer  v.  Blank,  138  N.  Y. 
252,  33  N.  E.  1040,  is  here  applicable: 

"It  must  be  admitted  that  there  Is  no  single  point  of  resemblance  or  Imita- 
tion which  would,  of  itself,  be  regarded  aa  adequate  grounds  for  the  grant  of 
equitable  relief.  Form  alone  would  not  be  sufficient,  nor  size  nor  color,  nor 
the  general  decoration  of  the  panels,  nor  disks  of  the  same  size  and  color  ar- 
ranged in  the  same  way,  nor  a  label  of  the  same  shape  and  color  attached  to 
the  same  part,  nor  the  use  of  the  same  name  to  designate  the  kind  or  quality 
of  tea.  Each  one  of  these  distinguishing  features  might  be  separately  used, 
and  no  harm  result.  But  when  all  or  a  number  of  them  are  combined  in  a 
single  package,  and  so  arranged  and  exhibited  that  when  they  strike  the  eye 
of  the  Intending  purchaser,  possessed  of  ordinary  intelligence  and  Judgment, 
the  false  impression  is  likely  to  be  produced  that  the  goods  of  the  plaintiff  are 
offered,  it  is  the  province  of  equity  to  Interfere,  for  the  protection  of  the  pur- 
chasing public  as  well  as  of  the  plaintiffs,  and  for  the  suppression  ot  unfair 
and  dishonest  competition.  The  true  test,  we  think,  Is  whether  the  resem- 
blance is  such  that  it  Is  calculated  to  deceive,  and  does  in  fact  deceive,  the  or- 
dinary buyer,  making  his  purchases  under  the  ordinary  conditions  which  pre- 
vail In  the  conduct  of  the  particular  traffic  to  which  the  controversy  relates." 
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So,  in  the  case  at  bar,  though  none  of  the  particular  acts  com- 
plained of,  except  one,  if  separately  analyzed  and  considered,  could 
be  regarded  as  such  an  imitation  or  simulation  of  the  plaintlfifs' 
methods  as  would  entitie  them  to  relief,  yet,  when  taken  together, 
they  are  potent  factors,  leading  to  the  inference  that  the  defendant 
intended  to  enter  upon  an  unfair  competition  with  the  plaintiffs. 
Such  inference,  coupled  with  the  fact  of  the  selection  of  a  name  for 
the  defendant  corporation  so  similar  to  the  one  under  which  the 
plaintiffs'  goods  were  known  and  sold,  entitles  the  plaintiffs  to  re- 
lief against  the  injury  that  could  be  thus  inflicted  upon  their  busi- 
ness, and  the  deception  that  might  thus  be  practiced  upon  the  public. 

It  has  been  many  times  held  that  the  courts  will  not  enjoin  per- 
sons from  using  their  own  name  in  their  own  business,  even  though 
by  such  use  they  may  injure  a  business  before  that  time  carried  on 
by  one  of  the  same  name,  and  for  the  reasons  given,  and  frequently 
quoted,  in  the  leading  case  of  Meneely  v.  Meneely,  62  N.  Y.  427. 
And  though  in  that  case  it  was  held  that  every  man  has  the  ab- 
solute right  to  use  his  own  name  in  his  own  business,  even  though 
he  may  thereby  interfere  with  and  injure  the  business  of  another 
bearing  the  same  name,  he  can  only  so  use  hie  own  name  "provided 
he  does  not  resort  to  any  artifice  or  contrivance  for  the  purpose  of 
producing  the  impression  that  the  establishments  are  identical,"  or 
where  the  only  confusion  created  is  that  which  results  from  the  sim- 
ilarity of  the  names.  The  right,  however,  of  one  to  use  hia  own  name 
in  his  own  business,  is  something  very  different  and  distinct  from 
the  lending  or  giving  of  his  name  to  a  corporation  for  the  purpose 
of  engaging  in  a  business  which  has  been  conducted  by  others 
under  precisely  the  same  name.  A  person  comes  naturally  by  his 
name  from  his  parents,  and  it  is  a  thing  personal  to  himself,  which 
in  truth  and  justice  he  has  the  right  to  use,  provided  its  use  is  not 
coupled  with  any  acts  or  artifices  calculated  to  produce  deception  or 
confusion  in  the  public  mind  between  him  and  some  other  person, 
to  the  injury  of  the  latter  and  the  public.  The  name  given  to  a  cor- 
poration is  an  artificial  and  impersonal  thing,  which  can  be  selected 
from  an  entire  vocabulary  of  names;  and  the  difference  between 
using  a  name  so  selected,  identical  with  that  under  which  others 
do  business,  and  the  case  of  the  use  by  one  of  his  own  name  in  his 
own  business,  seems  to  me  clear  and  manifest.  To  say  that  one  has 
the  right  to  select  his  own  name  as  the  designation  of  a  corpora- 
tion is  but  another  way  of  stating  that  he  has  a  right  to  select  any 
title  from  among  the  whole  range  of  names;  but  it  is  not  equivalent 
to  a  statement  that  he  can  give  his  own  name  to  a  corporation  with 
a  view  to  making  it  similar  to  that  employed  by  other  persons  in 
the  same  business,  to  their  or  the  public's  injury.  The  defendant 
refers  to  cases  where  the  name  given  to  a  new  corporation  was  that 
of  a  person  whose  name  was  similar  to  that  of  an  existing  company, 
such  as  Scott  Stamp  &  Coin  Co.  v.  J.  W.  Scott  Co.,  58  >7.  Y.  Super. 
Ct.  379,  15  N.  Y.  Supp.  323;  Employers'  Liability  Assur.  Cori).  v. 
Emplovers'  LiabUity  Ins.  Co.,  24  Abb.  N,  C.  368,  30  N.  Y.  Supp.  845; 
Higgins  Co.  v.  Higgins  Soap  Co.,  71  Hun,  101,  24  N.  Y.  Su^p.  801, — 
wherein  the  right  to  enjoin  the  name  or  its  use  was  denied.    These 
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cases,  upon  an  examination,  will  be  found  to  differ  in  many  essen- 
tial particulars  from  the  present  one,  notably  in  the  fact  that  the 
parties  sought  to  be  restrained,  and  who  had  formed  the  new  cor- 
poration, had  been  originally  connected  with,  and  in  many  instances 
the  prime  movers  in,  the  old  firm,  and  had  been  as  instrumental  in 
making  the  name  valuable  as  any  other  members  of  the  old  firm, 
and  had  as  much  right  to  enjoy  the  popularity  and  commercial  value 
of  the  name  as  any  of  the  other  members  of  the  firm.  It  was  found, 
however,  in  these  cases,  as  a  fact,  that  there  was  no  attempt  to 
deceive,  and  no  tendency  to  deceive,  the  public  by  the  use  of  the 
names  employed.  This  case,  however,  is  readily  distinguishable  from 
those  cited,  in  that  here  Oscar  A.  De  Long  had  never  been,  up  to  the 
time  of  entering  into  this  business,  anything  but  a  clerk,  nor  had 
he  done  aught  to  render  the  name  of  "De  Long,"  in  connection  with 
the  hook  and  eye  business,  valuable  as  a  trade-mark.  The  probabil- 
ity of  confusion  in  the  public  mind  (an  element  always  to  be  con- 
sidered) in  those  cases  and  this  was  entirely  different.  There  can 
be  no  question  but  that  the  use  of  the  name  "De  Long  Hook  &  Eye 
CJompany"  in  connection  with  the  business  conducted  by  the  defend- 
ant is  calculated,  not  only  to  deceive  the  public,  but  to  result  in  con- 
fusing the  identity  of  the  two  establishments.  This  is  apparent,  not 
only  from  the  names  used,  but  from  the  testimony  in  the  case,  and 
from  none  more  clearly  than  that  given  by  Oscar  A-  De  Long,  who 
testified  tiiat  plaintiffs  goods  were  known  in  the  market  as  the 
"De  Long  Hook  and  Eye,"  and  that,  although  the  name  of  the  de- 
fendant company,  as  makers  of  the  hook  invented  by  him,  was  ap- 
plied thereto,  yet,  to  prevent  confusion  arising  from  such  use,  he 
changed  such  words  upon  the  cards  and  packages  of  defendant's 
goods,  and  substituted  therefor  a  statement  that  the  hooks  and  eyes 
of  the  defendant  were  "Oscar  A.  De  Long's  Improved."  It  is  not 
necessary  to  comment  upon  the  fact  that,  as  he  had  never  made 
but  one  hook,  it  was  not  a  correct  statement  affixed  to  the  cards 
and  packages  that  such  hook  was  an  improved  De  Long  hook.  The 
use  of  such  a  word  as  "improved"  in  connection  with  the  name, 
where  no  such  improvement  had  been  made,  but  again  emphasizes 
the  fact  that  there  was  a  studied  effort  to  identify  such  hooks  with 
those  for  which  the  plaintiffs  had  created  a  demand  on  the  market 
under  the  name  of  the  "De  Long  Hook  and  Eye."  This  witness  was 
frank  enough  in  his  statements  upon  the  stand  to  point  out  the 
chances  of  confusion  in  some  respects  when  the  defendant's  goods 
were  put  in  competition  with  those  of  the  plaintiffs,  and  told  of  his 
efforts  to  remedy  this  by  discarding  certain  similaf  features,  par- 
ticularly the  substituting,  instead  of  the  name  "De  Long  Hook  & 
Eye  Ctompany"  as  makers,  the  statement  that  they  were  "Oscar  A. 
De  Long's  Improved."  There  is  no  objection  to  the  defendant  des- 
ignating the  hooks  sold  by  it  as  the  "Oscar  A.  De  Long  Hook,"  be- 
cause that  would  be  a  correct  statement  and  a  proper  use  of  his 
name  In  connection  with  the  business  conducted  by  the  defendant 
corporation.  But,  such  use  of  the  word  "improved"  by  the  defendant 
being  a  misrepresentation,  it  should  be  discontinued.  Nor  can  there 
be  any  exception  taken  to  his  effort  to  have  defendant's  goods  be- 
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C(Mne  known  in  the  market  as  the  "Perfect  Hook  and  Eye."  But 
there  is  a  clear  equitable  right  secured  by  the  plaintiffs  against  the 
.  defendant  corporation  being  permitted  to  benefit  itself,  at  the  ex- 
pense of  the  plaintiffs,  by  appropriating  and  applying  to  its  ^oods 
the  plaintiffs'  trade-mark,  "De  Long  Hook  and  Eye." 

Though  I  have  examined  the  very  able  argument  presented  by 
the  counsel  for  the  defendant,  and  their  citation  of  cases,  I  have  felt 
that  it  waa  unnecessary  to  comment  upon  all  of  tiiem,  because  to 
do  so  would  exceed  the  proper  limits  of  tiiis  memorandum,  and  serve 
no  useful  purpose.  The  general  principle  is  well  settled  that  the 
grounds  upon  which  infringements  of  trade-marks  are  enjoined  are 
(1)  injury  to  the  public,  by  leading  them  to  buy  something  that  they 
did  not  intend  to  buy;  and  (2)  injury  to  the  owner  of  the  trade-mark, 
by  diversion  of  his  trade  into  other  channels.  Whether  either  of 
these  requirements  is  present  in  a  particular  case  mast  be  deter- 
mined by  the  evidence  in  that  case,  and,  except  as  illustrations  of 
the  principles,  prior  adjudged  cases  rarely  furnish  support  to  the 
questions  presented;  and  this  for  the  reason,  well  expressed  in 
Fischer  v.  Blank,  138  N.  Y.  252,  33  N.  E.  1040,  that  "no  inflexible 
rule  can  be  laid  down.  Each  case  must,  in  a  measure,  be  a  law  unto 
itself."  If,  however,  cases  are  to  be  resorted  to,  the  one  that  more 
nearly  resembles  this  upon  many  of  the  questions  raised  is  that  of 
Massam  v.  Cattie-Pood  Co.,  14  Ch.  Div.  748,  42  Law  T.  (N..  S.)  851. 
In  that  case  one  Joseph  Thorley  for  many  years  manufactured  and 
sold  extensively  an  article  called  "Thorley's  Food  for  Cattle,"  made 
according  to  a  receipt  communicated  to  him,  and  not  known  to  the 
public,  and  down  to  his  death  he  was  the  only  person  that  made  it. 
His  executors  continued  the  business.  Shortly  after  his  death  a 
company  was  formed  by  other  persons  under  the  name  of  "J.  W. 
Thorley's  Cattle-Food  Company,"  in  which  J.  W.  Thorley,  a  brother 
of  Joseph  Thorley,  took  a  one  shilling  share.  J.  W.  Thorley  had 
been  employed  by  Joseph  Thorley,  and  knew  the  secret  of  manufac- 
ture, and  was  employed  by  the  company  to  conduct  it  The  company 
sold  the  same  article  under  the  name  of  "Thorley's  Food  for  Cattle." 
Held,  that  the  company  were  not  at  liberty  to  use  the  name  "Thor- 
ley's Food  for  Cattle,"  unless  they  took  such  precautions  as  would 
prevent  purchasers  from  supposing  that  the  article  sold  by  them  was 
manufactured  at  the  original  establishment  of  Joseph  Thorley.  In 
this  the  cases  bearing  upon  the  right  and  power  of  the  court  to  en- 
join a  corporation  are  collated  and  discussed,  and,  although  the 
corporation  itself  was  not  enjoined,  the  manner  of  using  its  name 
so  as  to  produce  confusion  of  its  identity  with  that  of  the  plaintifTs 
firm  was  restrained.  The  enjoining  of  the  defendant  corporation 
from  using  its  own  name,  particularly  where,  as  in  this  case,  it  is 
a  foreign  corporation,  always  presents  a  serious  question  as  to  the 
power  to  suspend  the  functions  of  the  corporation,  and  to  accomplish 
by  injunction  practically  the  same  result  as  would  ensue  from  a 
dissolution.  It  is  not  necessary  in  this  case  to  go  to  the  extent  of 
preventing  the  defendant  from  doing  business  altogether,  and  there 
is  abundant  authority  for  restraining  the  corporation  in  the  manner 
in  which  it  shall  use  its  name;  that  of  Massam  t.  Cattle-Food  Co., 


Digitized  by 


Google 


Sup.  Ct.]  BOOEBS   V.  NEW   YORK   A  T.  LAND   CO.  209 

and  the  cases  therein  cited,  being  sufficient  to  show  that  this  power 
has  been  frequently  exercised.  My  conclusion,  therefore,  is  that  the 
defendant  should  be  enjoined  from  in  any  way  using,  in  connection 
with  placing  upon  the  market  or  selling  its  goods,  tiie  name  of  the 
"l>e  Long  Hook  &  Eye  Company."  Judgment  accordingly  for  plain- 
tiffs, with  costs,  and  an  allowance  to  be  fixed. 


(10  Misc.  Uep.  614.) 

ROGERS  et  al.  t.  NEW  YORK  &  T.  LAND  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.     December,  1894.) 

CoBFORATioirs — Issue  of  Scrip— Ribhts  ov  Sciupholdbrs. 

Railroad  bondholders  accepted  land  in  payment  of  tbelr  bonds,  and  ap- 
pointed a  committee  to  devise  a  plan  by  wbich  the  amount  of  the  bonds 
might  be  realized  out  of  the  land.  The  plan'  of  the  committee,  which 
was  adopted,  was  that  a  corporation  should  be  created  to  which  the  land 
should  be  conveyed,  and  that  the  corporation  should  issue  a  certain 
amount  of  stock  and  scrip  to  each  bondholder;  that  the  scrip  should  be 
receivable  in  payment  of  75  per  cent  of  the  price  of  land  at  regular  sell- 
ing rates,  with  an  option  to  the  company  to  retire  the  scrip  by  the  pay- 
ment of  its  par  value.  Bdd,  that  the  corporation  took  the  land  subject 
to  a  trust  in  favor  of  the  scripholders,  and  was  obliged  to  accept  scrip 
in  payment  of  land,  as  provided  in  the  plan  of  the  committee,  and,  in 
case  of  sales  of  land  to  others,  75  per  cent,  of  the  proceeds  was  to  be  ap- 
plied to  retiring  the  scrip,  and  25  per  cent  was  for  the  benefit  of  the 
stockholders. 

Action  by  Jacob  S.  Bogers  and  others  against  the  New  York  & 
Texas  Land  (Company  and  others  for  an  accounting.  Judgment  for 
plaintiffs. 

Julien  T.  Davies,  for  plaintiffs. 

Thomas  G.  Shearman,  for  defendants  PearsaU  and  others. 

Noab  Davies,  for  defendant  New  York  &  T.  Lejid  Co. 

INGRAJBLAM,  J.  In  view  of  the  fact  that  this  case  has  received 
such  a  thorough  discussion  by  Mr.  Justice  Barrett,  before  whom  it 
was  first  tried,  and  by  the  court  of  appeals  (32  N.  E.  27),  when  the 
appeal  from  Mr.  Justice  Barrett's  judgment  was  before  it,  but  a 
short  statement  of  the  facts  will  be  necessary  to  the  determination 
of  the  question  that  I  have  to  decide.  Counsel  for  the  defendants 
strenuously  insist  that  this  case  now  before  the  court  is  a  new  case, 
and  that  I  should  not  be  governed  by  the  decision  of  the  court  of 
appeals  on  the  reversal  of  the  former  judgment;  and  various  ex- 
pressions in  the  opinion  of  the  court  are  cited  to  show  that  the  court 
misconceived  the  question  before  it,  and  that  certain  controlling 
facts  which  were  assumed  by  the  court  of  appeals  to  exist  have  been 
proved  on  this  trial  to  have  no  existence.  The  interests  of  the  par- 
ties to  this  action  in  the  lands  of  the  defendant  the  New  York  & 
Texas  Land  Company  depend  upon  the  fact  of  the  conveyance  of 
the  land  by  the  railroad  company  to  the  trustees  in  satisfaction  of 
the  bonds  of  the  railroad  company,  and  to  the  construction  to  be 
given  to  the  subsequent  report,  and  resolution  adopting  that  report, 
v.82N.y.B.no.3— 14 
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under  which  the  lands  were  conveyed  to  the  land  company;  and  all 
this  was  before  the  court  of  appeals,  and  it  was  the  construction 
given  to  these  instruments,  and  the  acts  of  the  parties  under  them, 
that  determined  the  question  decided  by  the  court  of  appeals.  To 
that  decision,  with  all  of  its  logical  consequences,  I  am  bound  to 
give  full  force  and  effect,  and  I  can  see  nothing  proved  upon  this 
trial  that  would  seriously  affect  the  conclusion  at  which  that  court 
arrived. 

Prior  to  the  1st  day  of  November,  1879,  there  existed  in  tie  state 
of  Texas  a  railroad  company  known  as  the  "International  &  Great 
Northern  Railroad  CJompany."  That  company  was  the  owner  of  cer- 
tain lands  in  Texas,  which  had  been  granted  by  the  state  of  Texas 
to  two  railroad  companies  that  had  been  consolidated,  the  consoli- 
dated company  being  the  said  International  &  Great  Northern  Bail- 
road  Company.  That  company  was  also  the  owner  of  certain  stock 
in  a  corporation  organized  under  the  laws  of  the  state  of  New  York, 
and  known  as  the  "Texas  Land  Company."  The  railroad  company 
had  issued  and  sold  certain  bonds  secured  by  a  mortgage  upon  its 
property  known  as  the  "second-mortgage  bonds" ;  and  on  November 
1, 1879,  there  were  outstanding  of  these  bonds  {4,959,000.  Some  time 
prior  to  this  1st  day  of  November,  1879,  said  railroad  company,  hav- 
ing been  unable  to  pay  the  interest  upon  its  bonds,  had  become  in- 
solvent, and  its  property  had  been  placed  in  the  hands  of  receivers. 
Upon  a  reorganization  of  that  company,  it  was  proposed  to  convey, 
for  the  benefit  of  the  holders  of  these  second-mortgage  bonds,  the 
lands  owned  by  the  said  railroad  company,  together  with  its  stock 
in  the  Texas  I^d  Company;  and  the  facts  in  regard  to  that  trans- 
fer are  alleged  in  the  complaint  and  admitted  by  tbs  answer,  as 
follows: 

"In  pursuance  of  said  reorganization,  all  right,  title,  and  Interest  of  said 
International  Railroad  Company  and  said  International  &  Great  Northern 
Railroad  Company  in  and  to  the  lands,  land  grants,  land  certificates,  situated 
In  the  state  of  Texas,  owned  by  said  companies,  or  by  any  of  them,  wei'e 
conveyed,  and  the  said  eighty-six  per  centum  of  the  capital  stock  of  the  said 
Texas  Land  Company,  owned  by  the  said  International  &  Great  Northern 
Railroad  Company,  and  all  city  and  county  bonds  owned  by  said  companies, 
or  by  any  of  them,  were  transferred  by  said  companies  to  John  S.  Kennedy, 
Samuel  Thorne,  and  William  Walter  Phelps,  as  trustees  for  the  owners  and 
holders  of  the  said  second  mortgage  and  convertible  bonds;  that  said  land 
so  conveyed,  and  stock  and  bonds  so  transferred,  were  accepted  by  said  bond- 
holders In  full  pigment  and  satisfaction  of  all  claims  against  said  companies, 
and  against  any  of  them." 

These  lands  and  this  stock,  thus  having  become  the  property  of 
these  second-mortgage  bondholders,  received  in  satisfaction  of  the 
obligation  of  the  railroad  company  to  pay  the  bonds,  the  question 
as  to  how  they  were  to  be  made  available  to  the  bondholders  was 
presented.  These  second-mortgage  bondholders  had,  prior  to  this 
time,  appointed  a  committee  of  their  own  number,  known  as  the 
"purchasing  committee,"  to  represent  them  upon  the  reorganisa- 
tion of  the  railroad  company;  and  the  bondholders  authorized  and 
directed  this  purchasing  committee  to  prepare  and  report  to  them. 
a  plan  by  which  this  land  and  stock  could  be  made  available  to  the 
bondholders.    In  pursuance  of  such  authority,  this  purchasing  com- 
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mittee  did  prepcire  and  report  to  the  bondholders  a  plan  under  which 
the  defendant  the  New  York  &  Texas  Land  Company  was  incor- 
porated, and  all  of  the  property  held  for  the  bondholdenj  was  con- 
veyed to  it;  and  from  the  report  made  to  these  bondholders,  and 
the  resolution  of  the  bondholders  adopting  that  report,  and  the  form 
of  the  scrip  certiflcate  issued  by  that  corporation  to  the  bondholders, 
the  court  of  appeals  has  deduced  certain  legal  propositions  which  it 
is  now  my  du^  to  carry  into  effect. 

The  situation  of  the  parties  at  this  time  must  not  be  lost  sight  of. 
The  bondholders  were  creditors  of  this  corporation,  and  in  payment 
of  their  debt  had  received  certain  specific  real  and  personal  property. 
The  property  was  of  a  character  that  rendered  an  immediate  sale  of 
It,  at  anything  like  a  fair  price,  impossible.  It  was  clearly  impossible 
to  partition  these  lands  among  the  various  bondholders,  and  the 
only  way  that  they  could  be  made  available,  and  the  bondholders 
ultimately  receive  any  substantial  sum,  was  to  hold  the  lands,  sell 
them  as  they  became  salable,  and  divide  the  proceeds  among  the 
bondholders  according  to  their  several  interests.  This  yvas  clearly 
the  intent  of  the  framers  of  this  plan.  Every  word  of  the  report 
shows  it  And  while  it  is  clear  that  the  committee  and  all  interested 
realized  that  the  value  of  these  lands,  if  forced  for  immediate  sale 
for  cash,  was  much  less  than  the  amount  due  on  the  bonds,  yet  the 
committee  were  satisfied  that  their  future  value  was  great,  and  would 
ultimately  realize  sufficient  to  pay  .these  bonds  and  interest  in  full. 
Entertaining  these  views,  it  was  entirely  reasonable  to  suggest  that 
in  the  plan  adopted  there  should  be  a  total  capitalization  equal  to 
the  amount  due  upon  the  bonds,  and  the  interest  which  would  mature 
upon  the  bonds  up  to  the  time  that  they  became  due.  There  could 
be  no  fraud  upon  any  one.  The  lands  were  to  be  the  capital  of  the 
proposed  corporation,  and  the  obligations  and  the  stock  of  the  com- 
pany represented  such  capital.  I  think  this  was  accomplished  by 
the  plan  proposed  and  adopted.  A  short  analysis  of  the  report  of 
the  committee  will  make  this  clear.  The  report,  after  reciting  con- 
veyances of  the  land  and  stock  to  the  committee  of  the  bondholders, 
which  were  to  be  accepted  in  payment  of  their  bonds,  states  that  the 
committee  had  concladed  that  it  was  exi)edient  for  the  second-mort- 
gage bondholders  to  organize  a  corporation  under  the  laws  of  the 
state  of  New  York,  and  that  they  had  accordingly  taken  the  pre- 
liminary steps  for  that  purpose.  The  corporation  was  to  have  a 
capital  stock  of  f  1,500,000,  10  per  cent  of  this  capital  to  be  paid  in 
cash,  and  the  remainder  to  be  paid  by  conveyance  to  the  company 
of  the  lands  and  stock  to  that  amount,  namely,  f  1,350,000.  The  re- 
port then  proceeds  as  follows: 

"But  as  the  property  of  the  new  company  will,  In  fact,  greatly  exceed  in 
▼aloe  tbe  amount  of  nominal  capital,  It  has  been  deemed  advisable  that  the 
oorp<Mratlon  thus  formed  should  Issue  scrip  to  its  stockholders  pro  rata,  en- 
titling them  to  an  amount  of  land  corresponding  to  the  difference  between 
the  capital  and  the  probable  ultimate  value  of  the  lands  when  they  shall  be 
open  for  settlement" 

This,  then,  was  the  scheme  adopted  by  the  committee:  The  cor- 
poration was  to  be  organized  with  a  capital  of  f  1,600,000;   that 
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capital  stock  was  to  be  paid  for  in  cash  by  payment  to  tiie  oompanv 
(rf  f  150,000,  and  by  the  conveyance  of  lands  to  tlie  company  for 
the  balance,  namely,  (1,350,000.    But  as  the  Talne  of  the  lands  hdd 
for  the  benefit  of  the  stockholders  greatly  exceeded  that  amount  of 
f  1,350,000,  scrip  was  to  be  issaed  to  the  stockholders  to  represent  the 
balance  between  the  capital  and  the  probable  ultimate  value  of  the 
lands  when  they  should  be  apea  for  settlement.    The  report  then 
discussed  the  probable  ultimate  Talne  of  the  lands,  and  determined 
that  that  value  would  be  the  entire  amount  of  the  ontstanding 
bonds  and  matured  coupons,  and  the  committee,  therefcwe,  recom- 
mended "that  the  new  corporation  should  issue  scrip  to  the  amount 
of  96,000,000,  to  be  divided  pro  rata  among  its  stockholders,  and  to 
be  receivable  by  the  company  in  payment  of  seventy-five  per  cent,  of 
the  price  of  its  lands  at  its  r^ular  selling  rates,  with  an  option  to  the 
company  to  retire  the  scrip  from  time  to  time  by  the  payment  of 
its  par  value,  and  liberty  to  purchase  it  out  of  the  company's  sar- 
I^us  funds  under  public  notice  and  sealed  proposals,  at  the  lowest 
prices  at  which  it  may  be  offered."    This  report  was  presented  at 
a  meeting 'of  the  bondholders,  when  a  series  of  resolutions  were 
unanimously  adopted.    By  these  resolutions  it  was  resolved  that  the 
report  of  the  purchasing  committee  "submitted  this  day  be,  and  is 
hereby,  accepted  and  approved."    It  was  further  resolved  "that  the 
said  trustees  are  hereby  authorized  and  directed  to  grant,  convey, 
assign,  and  transfer  all  ot  the  said  lands,  Texas  Land  Company's 
stock,  city  and  county  bonds  and  proceeds  thereof,  together  with  all 
other  property  received  by  them  as  such  trustees,  to  the  New  York 
&  Texas  Land  Company,  Limited,  the  capital  stock  of  which  shall 
consist  of  30,000  shares,  each  of  the  par  value  of  f50,  and  that  six 
shares  of  such  stock  shall  be  issued  in  exchange  for  each  of  the  said 
second-mortgage  and  convertible  bonds,  with  all  coupons  thereon, 
bearing  date  since  February,  1874"    There  has  been  some  criticism 
by  the  defendant  as  to  the  exact  terms  of  the  rescdution  that  "ac- 
cepted and  approved  the  report,"  and  it  is  claimed  that  the  recom- 
mendations of  the  report  were  not  in  all  respects  adopted,  but  were 
modified  by  the  provisions  of  the  subsequent  resolution.    I  think, 
however,  reading  both  report  and  resolution  together,  it  was  dearly 
the  intention  of  the  meeting  to  adopt  the  recommendations  of  the 
committee,  and  that  the  resolutions  were  intended  to  carry  those 
recommendations  into  effect.    The  resolutions  already  referred  to  ac- 
cepted the  transfer  of  the  lands,  directed  them  to  be  conveyed  to 
the  corporation  which  the  report  proposed  should  be  organized,  and 
provided  for  the  distribution  of  the  capital  stock  pro  rata  among 
the  bondholders;  and,  to  carry  out  the  further  recommendation  of 
the  committee  as  to  the  issue  of  scrip,  a  resolution  was  then  passed 
requesting  the  corporation  to  issue  to  each  shareholder — meaning  to 
the  holder  of  each  share — scrip  to  the  nominal  amount  of  $200, 
which,  in  the  aggregate,  would  amount  to  the  |6,000,000,  by  the  re- 
port recommended  to  be  issued;  said  script  to  be  "receivable  in  pay- 
ment for  75  per  centum  of  the  price  of  its  lands  at  the  regular  seU- 
Ing  rates  of  the  company,  or,  at  its  [the  corporation's]  option,  pay- 
able in  cash  at  par,  with  liberty  to  the  said  company  to  purchase 
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any  part  of  such  scrip  at  such,  prices  aB  may  be  hit  upon  between  it 
and  the  holders  thereof,  not  exceeding  its  par  value."  An  addi- 
tional resolution  was  then  passed,  providing  that  the  stock  and  scrip 
of  the  said  company,  "in  ^e  ppoportions  heretofore  stated,  shall  be 
accepted  by  the  holders  of  the  second-mortgage  and  convertible 
bonds  aforesaid,  or  by  the  purchasing  committee  on  their  behalf, 
in  full  satisfaction  thereof,  and  shall  be  apportioned  among  the 
bondholders  in  proportion  to  the  amount  of  bonds  and  coupons  be- 
longing to  them."  It  was  thus  the  "stock  and  scrip"  that  was 
received  in  payment  of  the  bonds,  and  the  "stock  and  scrip"  that  was 
issued  as  the  consideration  for  the  transfer  of  the  land  and  stock 
to  the  company. 

Under  the  terms  of  this  resolution  the  corporation  was  organised, 
and  the  stock  and  scrip  issued.  The  form  of  the  scrip  that  was 
ultimately  adopted,  and  which  was  issued  to  the  bondholders,  each 
represented  the  nominal  value  of  |1,000,  and  was  in  the  following 
form: 

"This  Is  to  certify  that is  the  owner  of  land  scrip  of  the  New  York 

A  Texas  Iiand  Company,  Limited,  to  the  amount  of  one  thousand  dollars  par 
value.  This  certificate  will  be  received  by  the  company  In  payment  for  seven- 
ty-five per  centum  (7S  per  cent.)  of  the  price  of  Uie  company's  land,  at  the 
rec^ular  selling  rates  to  be  by  It  fixed  from  time  to  time.  It  is  redeemable, 
at  the  option  of  Hie  company,  at  any  time  by  the  payment  of  its  par  value 
In  cash  to  the  holder." 

Upon  the  issue  of  the  stock  and  this  scrip  to  each  bondholder, 
the  plan  proposed  by  the  committee  was  carried  into  effect.  The 
company  was  the  owner  of  the  land,  and  each  bondholder  had  be- 
come a  stock  and  scrip  holder  in  the  company,  and  thus  interested 
in  a  proportionate  amount  of  the  lands  that  had  been  conveyed 
to  the  bondholders  in  satisfaction  of  the  obligation  created  by  the 
bond.  The  consideration  of  the  issue  ot  the  stock  and  scrip  is  stated 
in  the  report  of  the  committee.  The  stock  was  paid  for  by  tiie  con- 
veyance to  the  company  of  lands  and  stock  of  the  Texas  Land  Ck>m- 
pany  to  the  amount  of  the  stock  issued  by  the  New  York  &  Texas 
Land  Company,  and  the  scrip  was  issued  in  consideration  of  the 
transfer  to  the  company  of  the  balance  of  the  lands  not  necessary 
to  pay  for  the  issue  of  the  stock,  and  the  value  of  these  lands  was 
stated  by  the  report  to  be  $7,500,000.  It  was  entirely  immaterial 
whether  that  conveyance  was  in  one  or  several  deeds.  The  company 
got  the  land,  and  as  consideration  for  that  land  it  was  to  issue  the 
stock  and  scrip,  and  the  question  presented  in  this  action  is,  what 
right  or  interest  in  these  lands  did  each  scripholder  acquire  by  the 
issue  to  him  of  the  scrip  to  which  he  was  entitled? 

It  is  clear  that  so  long  as  the  stock  and  scrip  remained  in  the  pos- 
session of  the  same  person,  and  none  of  the  scrip  was  canceled  by 
the  company,  it  made  no  particular  difference  whether  the  pro- 
ceeds of  the  sale  of  the  land  were  all  paid  to  the  stockholder  in  the 
shai>e  of  dividends,  or  the  amount  received  for  the  sale  of  lands 
was  first  used  to  redeem  the  scrip.  As  soon,  however,  as  one  of  the 
stockholders  parted  with  either  his  stock  or  his  scrip,  or  as  soon  aa 
the  company  purchased  any  of  the  scrip  and  canceled  it,  then  it  be- 
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came  necessary  to  determine  the  interest  of  each  of  the  remaining 
scripholders  In  the  lands  or  their  proceeds.  This  scrip  did  not  con- 
stitnte  a  debt  of  the  company,  or,  in  other  words,  the  company  was 
not  indebted  to  the  scripholders  in  any  amoant,  payable  at  any  par- 
ticular time.  The  scripholder  could  not,  therefore,  be  said  to  be  a 
creditor  of  the  company  in  any  amount.  There  was  no  express  pro- 
vision in  the  scrip  certificate  that  the  company  should  pay  to  the 
holder  any  sum  of  money.  If  the  holder  wished  to  buy  lands  of  the 
company  in  Texas,  he  could  use  the  scrip  for  the  jmyment  of  75  per 
cent,  of  the  value  of  the  lands  purchased,  "niere  was  no  obligation 
on  his  part  to  so  use  the  scrip.  That  was  a  privilege  of  the  scrip- 
holder.  But  it  was  clearly  the  intention  of  the  parties  that  this 
scrip  should  represent  something,  and  that,  although  the  holder  did 
not  wish  to  purchase  land  and  use  the  scrip  for  that  purpose,  he  was 
still  to  be  entitled  to  receive  at  some  time  the  benefit  that  would 
result  to  the  company  upon  the  sale  of  land  to  others.  This  inten- 
tion could  only  be  effectuated  in  one  of  two  ways,  and  both  methods 
were  provided  for  by  the  provisions  of  the  scrip  itself,  either  by  a 
purchase  by  the  company  of  the  scrip,  after  public  tenders,  at  a 
price  to  be  agreed  upon,  not  exceeding  its  par  value,  or  by  payment 
of  the  scrip  in  cash  at  par.  It  was  the  company  that  was  given  the 
option  as  to  which  of  these  methods  E^ould  be  adopted  to  retire 
this  scrip.  If  they  could  purchase  the  scrip  at  less  tiian  par,  they 
had  the  right  to  do  ao,  but  they  were  bound  to  use  the  proceeds  of 
the  land  sold  by  them  which  represented  the  scrip,  so  as  to  retire 
it  in  one  of  the  ways  mentioned. 

Thus  the  property  that  was  conveyed  to  the  corporation  was  im- 
pressed with  an  implied  trust  in  favor  of  these  scripholders,  whereby 
the  corporation  became  obligated  either  to  convey  the  lands  to  the 
scripholders  upon  delivery  of  the  scrip  for  75  per  cent  of  its  selling 
price  and  payment  of  the  balance,  25  per  cent.,  in  casli,  or.  upon  the 
sale  of  the  lands  for  cash,  to  hold  75  per  cent,  for  the  benefit  of  the 
scripholders,  that  75  per  cent  to  be  applied  by  the  company,  either 
in  purchase  of  scrip  outstanding  at  a  price  not  exceeding  par,  or  the 
redemption  of  the  scrip  at  par.  Look  for  a  moment  at  the  con- 
sequences that  would  result  from  holding  that  no  such  trust  existed. 
Suppose  that  within  one  month  after  the  corporation  had  received 
a  conveyance  of  this  land  it  had  been  able  to  sell  it  en  bloc  for  the 
par  value  of  the  stock  and  scrip,  viz.  f7,500,000.  If  the  position  of 
the  defendants  is  sound,  it  could  have  divided  that  whole  amount 
among  its  stockholders,  and  the  holders  of  the  scrip  would  have  had 
no  lands  to  purchase,  and  nothing  to  represent  the  scrip.  It  ap- 
peared upon  the  trial  that  the  land  conveyed  to  the  company  con- 
sisted of  what  was  known  as  agricultural  land  and  dry  land,  the 
agricultural  land  being  much  more  valuable  than  the  dry  land.  The 
president  of  the  corporation  testified  that  substantially  all  of  the 
agricultural  lands  had  been  sold;  so  that  at  the  present  time  the 
holders  of  the  scrip,  if  the  contention  of  the  defendants  is  sound, 
must  take  lands  valuable  only  for  grazing  purposes,  and  not  capable 
of  being  cultivated.  It  is  clear  that  this  was  not  the  intention  of 
any  of  the  parties  at  the  time  of  the  oi^anization  of  the  company 
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and  the  transfer  to  it  of  the  property,  and  this  is  the  view  that  wa« 
taken  by  the  court  of  appeals  when  the  case  was  before  it  Thus, 
the  court  said: 

"We  think  that  their  purpose  Is  clearly  Indicated  by  what  they  said  and  did, 
interpreted  in  the  light  of  the  circumstances  surrounding  them  at  the  time. 
They  Intended  that  the  land  company  should  bold  one-fourth  of  the  land  as 
its  own,  and  three-fourths  In  trust  to  sell  for  the  benefit  of  the  scrlpholders, 
ontll  they  were  paid  the  face  value  of  their  scrip,  without  Interest,  when  the 
remainder  was  to  belong  absolutely  to  the  company.  The  certificates  were 
mare  instruments  of  convenience  to  aid  in  carrying  out  the  prior  contract 
made  by  the  bondhcdders  with  each  other.  That  contract  was  made  by  adopt- 
ing the  report  of  the  purchasing  committee,  and  it  constituted  the  only  author- 
ity that  the  trustees  had  to  convey  the  land  to  the  corporation  defendant 
By  accepting  tlUe  to  the  land,  it  (the  corporation)  adopted  and  ratifled  the 
agreement  entered  into  by  all  its  stoclcholders,  and  thereby  voluntarily  made 
itself  a  party  thereto  and  became  bound  thereby." 

It  follows  that  plaintiffs  are  entitled  to  an  accounting  by  the  com- 
pany of  the  amount  that  it  has  received  by  the  sale  of  lands  coveied 
by  ^e  conveyance  to  the  company,  and  the  disposition  of  the  pro- 
ceeds theireof.  I  think  it  also  clear  that  the  trustees  of  the  corpora- 
tion are  proper  parties  to  this  action,  and  are  liable  to  the  scriphold- 
era  for  any  amount  that  it  shall  appear  on  such  accounting  was  due 
to  them,  and  which  they  have  appropriated  to  other  purposes.  I 
understand  that  to  be  the  result  of  Mr.  Justice  Barrett's  decision 
upon  the  demurrer  to  the  complaint  interposed  by  the  individual  de- 
fendants. Here  property  was  conveyed  to  the  corporation  subject 
to  a  tmst  for  a  particular  disposition  of  75  per  cent,  of  the  pro- 
ceeds of  Ihat  property;  and  if  the  directors,  acting  for  the  corpora- 
tion, have  disposed  of  that  trust  fund,  in  violation  of  the  trust,  with 
full  knowledge  of  the  facts  and  the  legal  rights  of  the  scripholders, 
they  are  certainly  responsible  to  the  scripholders  for  the  virfatlon 
of  tiie  trust  I  think  it  is  also  clear  that  this  trust  included  the  lands 
acquired  by  the  company  in  consequence  of  its  ownership  of  the 
stock  of  the  Texas  Land  Company.  As  to  the  reissue  of  the  scrip, 
I  think  that  all  scrip  purchased  by  the  company  and  paid  for  by  the 
75  per  cent  of  the  proceeds  of  the  lands  sold  became  canceled  by  its 
purchase,  and  the  company  had  no  right  to  reissue  it  That  would 
be  so  where  the  scrip  was  purchased  by  money  borrowed  by  the 
CfMipany,  and  subsequently  repaid  from  the  proceeds  of  the  sale  of 
lands,  lliere  must  be,  therefore,  an  account  taken  of  the  method 
by  which  the  reissued  scrip  was  acquired  by  the  company,  and  the 
source  from  which  the  money  that  was  paid  for  it  was  derived ;  and 
I  think  the  jdainttffs  are  entitled  to  have  the  amount  of  scrip  that 
was  improperiy  reissued  considered  as  cash  paid  to  the  corporation. 
I  think  this  disposes  of  all  the  questions  submitted,  and  there  should 
be  an  interlocutory  judgment  for  an  accounting  as  herein  directed, 
the  question  of  costs  to  be  left  until  final  judgment,  the  fonn  of  the 
Judgment  to  be  settled  on  notice.    Ordered  accordingly. 


Digitized  by 


Google 


216  HEW   YORE   SUPPLEMENT,  ToL  32.  [    Up.  Ct. 

aO  MlBC  Rep.  625.) 

SMITH  T.  FISHBB. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1894.) 

Vendor  and  Purchaser— Option  to  Purchase— Exercise. 

Where  property  was  leased  with  the  privilege  to  the  lessee  of  purchas- 
ing, and  the  contract  provided  that,  should  the  lessor  begin  certain  re- 
pairs, the  lessee  should  then  be  bound  to  purchase,  the  commencement  of 
such  repairs  without  the  consent  of  the  lessee  would  not  operate  as  a 
decision  to  purchase. 

Action  by  Emma  Condit  Smith  against  Isabella  H.  Piaher  to  re- 
cover money  alleged  to  have  been  advanced  by  plaintiff  to  defend- 
ant, and  also  to  recover  possession  of  a  bond  and  mortgage  given  by 
plaintiff.    Judgment  for  plaintiff. 

Alex.  l%ain  and  Thomas  M.  Tyng,  for  plaintiff. 
Everett  Mackinstry,  for  defendant 

BABBETT,  J.  The  facts  in  this  case  are  all  one  way,  and  they 
clearly  entitle  the  plaintiff  to  equitable  relief.  There  can  be  no 
doubt  upon  the  evidence  that  the  real  agreement  between  the  par- 
ties was  a  renting,  with  the  privilege  of  purchasing,  and  not  an  ab- 
solute sale.  The  plaintiff's  testimony  to  this  effect  is  clear  and 
convincing,  and  it  is  corroborated  by  the  documents  in  evidence. 
The  defendant's  husband  formulated  the  agreement  in  his  own  way, 
and  to  suit  his  own  purposes.  He  induced  the  plaintiff  not  to  em- 
ploy counsel.  But,  although  the  instruments  which  he  prepared  were 
more  beneficial  to  his  wife  than  the  facts  warranted,  they  yet  but 
thinly  disguise  the  real  agreement  The  contract  to  repurchase,  ex- 
ecuted about  the  time  when  the  plaintiff  took  the  deed,  was  plainly 
in  execution  of  the  original  agreement  to  rent,  with  the  privilege  of 
purchasing.  Mr.  Fisher's  letters  abundantly  establish  this.  In  his 
letter  to  Mrs.  Smith  of  March  30,  1893,  he  says: 

"I  win  also  draw  up  an  agreement  with  you  at  the  time  of  taking  title,  or  I 
can  draw  up  a  form  of  agreement,  and  send  to  yon  for  your  approval,  which  I 
can  have  Mrs.  Fisher  sign,  agreeing  to  purchase  the  house  back  January  Ist, 
1894,  at  the  consideration  of  $44,500;  you  paying  the  interest  and  taxes  on 
the  entire  amount  from  January,  1893,  to  January,  1894,  which  is  the  amount 
of  rent  you  will  have  to  pay.  The  remainder  which  you  have  paid  to  Mrs. 
Fisher  Is  to  be  returned  to  you  at  that  time,  or  she  give  you  back  a  mortgage 
the  same  as  you  have  given  to  her,  on  the  same  conditions  and  the  same  in- 
terest," etc. 

Again,  a  few  days  later  (April  8, 1893),  but  still  before  Mrs.  Smith 
took  title,  he  writes  to  her: 

"I  will  draw  up  a  contract  similar  to  the  one  we  have  made  with  you,  which 
I  will  have  Mrs.  I<'isher  sign,  agreeing  to  purchase  the  house  back  on  the  same 
conditions  as  it  is  purchased  by  you,  providing  you  make  up  your  mind  you  do 
not  want  to  keep  it  There  is  no  one-sided  arrangement  about  it.  We  are 
ready  to  give  you  the  same  as  you  give,  and  there  should  be  no  more  feeling 
about  the  matter." 

Long  after  the  taking  of  title  (August  5,  1893),  he  wrote  to  Mrs. 
Smith  that  Mrs.  Fisher  would  buy  back  the  house  "the  same  as  you 
purchased  it  of  her.  If  she  can  make  payments  faster  and  take  pos- 
session sooner,  she  will  do  so."  The  case  might  well  rest  upon  the 
agreement  to  repurchase,  for  thereunder  the  plaintiff  duly  elected 
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not  to  keep  the  hoase.  There  is  a  proviBion  in  this  agreement  that, 
if  Mrs.  Smith  decides  to  keep  the  house,  Mrs.  Fisher  will  change  the 
famace,  and  make  certain  repairs.  There  is  a  farther  provision  that, 
should  Mra  Fisher  begin  the  repairs,  the  agreement  to  repurchase 
should  be  nnU  and  void,  and  Mrs.  Smith  should  then  retain  the  house. 
The  effect  of  this  provision  was  that  if  Mrs.  Fisher  began  to  make 
the  repairs,  with  Mrs.  Smith's  consent,  it  would  operate  as  a  de- 
cision to  keep  the  house.  But  the  commencement  of  such  repairs 
withont  Mrs.  Smith's  consent,  and  contrary  to  her  wishes,  would 
certainly  not  thus  operate.  Consequently,  tiie  sending  of  a  man  to 
change  the  furnace  without  Mrs.  Smith's  knowledge  or  consent  did 
not  affect  the  existing  option.  That  act  was  a  cunning  attempt 
on  the  part  of  Mr.  Fisher  to  foreclose  the  option,  but  it  was  un- 
avafling.  All  question  on  that  heaA  is  set  at  rest  by  the  following 
paper,  which  Mrs.  Fisher  signed  upon  the  23d  of  October,  1893 : 

"This  Is  to  certify  that  Mrs.  Isabella  Sisher,  of  her  own  free  will  and  accord, 
and  without  the  request  of  Mrs.  Emma  Oondlt  Smith,  repairs  the  house  No. 
480  West  End  avenue,  and  puts  in  a  new  furnace,  and  that,  upon  obtaining  the 
permission  of  Mrs.  Emma  Condlt  Smith  to  do  the  afwesald  work,  Mrs.  Isabella 
iPlsher  a^ees  that  It  shall  In  no  way  Interfere  with  her  agreement  to  pur- 
chase the  house  back  on  the  30th  day  of  December,  1893." 

The  plaintiff  need  not,  however,  rest  upon  the  terms  of  the  agree- 
ment to  repurchase,  treated  independently.  That  agreement  aids  us 
in  getting  at  the  original  transaction.  When  read  in  connection 
with  the  plaintiff's  testimony,  the  letters  of  the  parties,  and  the 
other  documents,  the  conclusion  is  irresistible  that  the  original 
contract  to  purchase,  the  deed  and  mortgage  given  thereunder,  the 
contract  to  repurchase,  and  all  the  formal  papers  which  were  ex- 
ecuted were  but  Mr.  Fisher's  way  of  expressing  the  bargain  testified 
to  by  Mrs.  Smith.  There  can  be  no  doubt  that  the  plaintiff  was 
grossly  deceived  as  to  the  character  of  the  house,  and  that  she 
suffered  greatly  from  its  defects.  The  conduct  of  the  defendant's 
hnsband  was,  to  say  the  least,  inequitable  throughout  He  led  the 
plaintiff  to  believe  that  the  house  was  well  built,  and  that  she  wm 
securing  a  comfortable  residence.  He  also  led  her  to  believe  that 
the  documents  whidi  he  was  to  prepare,  and  which  she  was  to  accept, 
without  the  advice  of  counsel,  would  adequately  express  the  agree- 
ment to  rent,  with  the  privilege  of  purchasing.  If,  owing  to  his 
unfairness,  these  documents  do  not  adequately  express  that  agree- 
ment, equity  will  afford  relief.  As  was  said  in  Haviland  v.  WiSets, 
Ul  N.  T.  50,  35  N.  E.  958: 

"It  is  equally  well  settled  that  where  there  is  a  mistake  of  law  on  one  side, 
and  either  positive  fraud  on  the  other,  or  inequitable,  unfair,  and  deceptive 
Cfmduct,  -which  tends  to  confirm  the  mistake  and  conceal  the  truth,  it  is  the 
right  and  duty  of  equity  to  award  relief.  All  the  caaes  which  deny  a  remedy 
for  a  mere  mistake  of  law  on  one  side  are  careful  to  add  the  qnaliilcation 
that  there  must  be  no  improper  conduct  on  the  other.  Silllman  v.  Wing,  7 
HIU,  150;  Flynn  v.  Hurd,  118  N.  Y.  26,  22  N.  B.  1109;  Vanderbeck  v.  City 
of  Rochester,  122  N.  Y.  285,  25  N.  B.  408." 

It  follows,  as  the  plaintiff  duly  elected  not  to  keep  the  house,  that 
she  is  entitled  to  judgment  for  tiie  restoration  of  her  bond  and  mort- 
gage, and  for  the  recovery  of  the  amount  advanced  by  her,  less  the 
agreed  rent,  with  costs.    Ordered  accordingly. 


Digitized  by 


Google 


218  MEW  TOBK  BDFFLKMXBT,  TOL  32.  QSoper.  Ct. 

ai  Miac.  B«p-  257.) 

PEOPLE  ex  leL  FOLISTT  cC  «L  T.  FITCH,  Comptroller. 

(Snperlor  Conrt  of  New  Tcwk  Cltj,  Qeoenl  Tenn.    Febroaiy  12,  iSOS.) 

JumcB  or  THK  SuFRKn  Conirr— Balart  nr  Fikst  Dxpakthxht. 

Laws  1883,  c.  104,  proyidlng  tbat  any  Jnstlce  of  the  supreme  oomt  from 
a  district  other  than  tlie  First,  who  shall  be  designated  as  one  of  the 
Josticea  of  the  general  term  in  the  First  department,  shall  be  paid  by  the 
dty  of  New  Yoric  snch  sum  as  shall  be  certified  as  reasonable  by  the  pte- 
■iding  Jnstlce  of  the  Flnt  department,  not  ezceedtaig  ^000  per  year,  as 
compensation  for  his  expenses  and  disbarsements  in  the  performance  of 
his  duties  under  such  designation,  is  not  an  incieaae  of  salary,  within  the 
prohibition  of  Const,  art  6,  1 12. 

Application  by  Darid  L.  FoUett  and  Alton  B.  Parker  for  a  writ 
of  mandamns  to  Ashbd  P.  Fitch,  comptroller  of  tbe  dty  of  I^ew 
York.    The  writ  was  granted,  and  defendant  appetUis.     AJHrmed. 

Argued  before  SEDGWICK,  G.  J.,  and  McADAM  and  SEEK- 

MAN,  JJ. 

Wflliam  H.  C3ark,  for  appellant 
Boot  &  Clarke,  for  reBp<Hidents. 

FEB  CUBIAM.  The  legislative  enactments  relied  npon  by  the 
relators  do  not  offend  the  provisions  of  the  state  constitution  for- 
bidding an  increase  of  salary  to  certain  judicial  ofQcera  Consolida- 
tion Act  1882,  §  1109,  as  amended  by  Laws  1893,  c.  104; '  Const  art 
6,  §  12.  The  compensation  allowed  by  these  legislative  acts  is  by 
express  language  limited  to  "expenses  and  disbursements"  incurred 
by  such  ofQcers  while  acting  in  the  district  to  which  they  have  been 
transferred,  and  they  were  in  force  when  the  present  constitution 
became  operative.  The  order  appealed  from  was  properly  made, 
and  must  be  affirmed,  with  costs. 

iLawB  1882,  c.  410,  1 1109,  as  amended  by  Laws  1893,  c.  104,  l>  as  follows: 
"Sec.  1109.  Whenever  any  Justice  of  the  supreme  court  from  any  Jadidal 
district  other  than  the  First  Judicial  district  shall  be  designated  as  one  ot 
the  Justices  of  the  general  term  in  the  First  Judicial  department  be  shall  be 
paid  by  the  city  of  New  Yorlc  such  sum  as  shall  be  certified  to  be  reasonable 
by  the  presiding  Justice  of  the  First  Judicial  department,  not  exceeding  the 
sum  of  five  thousand  dollars  in  any  one  year  as  compensation  for  his  expenses 
and  disbursements  in  the  performance  of  his  duties  under  such  designation 
and  whenever  one  or  more  of  the  said  Justices  shall  be  duly  assigned  to  hold 
any  other  court  than  the  general  term  w  perform  Jndldal  duties  in  and  for 
tbe  First  Judicial  district  he  shall  be  paid  the  sum  of  ten  dollars  a  day  for 
every  day  such  Justice  shall  sit  and  perform  such  Judicial  duties  Including 
the  time  necessarily  devoted  to  the  examination  and  decision  of  cases  heard 
by  such  court  while  he  may  be  a  member  thereof." 
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ao  MlBC.  Bep.  690.) 

PEOPLE  V.  LUOZAK. 

(Superior  Court  of  Buffalo,  Special  Term.    December,  1884.) 

CminiTAi.  Law — Ji.'doment — Recitat.  as  to  Demand  for  Jury. 

Under  Code  Cr.  Proc.  I  701,  which  provides  that.  If  defendant  In  a  court 
of  special  sessions  "do  not  demand  a  trial  by  Jury,  the  court  must  pro- 
ceed to  try  the  issue,"  judgment  of  conviction  in  a  case  tried  without  a 
Jury  is  not  defective  merely  because  it  omits  to  show  that  defendant  did 
not  demand  a  Jury. 

Joseph  Luczak  was  convicted  of  petit  larceny,  and  now  sues  out  a 
writ  of  habeas  corpus  to  discharge  him  from  custody. 
D.  J.  Keneflck,  Dist  Atty.,  for  the  People. 
Herman  Henntng,  for  defendant 

HATCJH,  J.  The  defendant  was  convicted  by  a  court. of  special 
sessions  of  the  offense  of  petit  larceny,  and  sentenced  to  be  con- 
fined in  the  Erie  county  penitentiary  for  the  term  of  five  months, 
and  pay  a  fine  of  126.  Motion  is  now  made  to  discharge  him  from 
custody,  upon  the  ground,  among  others,  that  the  judgment  of  con- 
viction is  fatally  defective  in  omitting  to  show  that  defendant  failed 
to  demand  a  trial  by  jury  when  arraigned  for  trial.  No  complaint 
is  made  tiiat  the  recital  of  the  judgment  is  defective  in  any  other 
respect  The  act  THiich  gave  the  right  to  trial  by  jury  for  the 
offense  of  which  defendant  is  convicted  was  passed  in  1824.  It  has 
been  since  that  time  changed  in  phraseology,  but  the  substance  in 
the  present  regard  has  not  been  changed,  and  is  now  embodied  in 
the  Code  of  Criminal  Procedure  (section  701).  Therein  it  is  provided 
that,  "if  the  defendant  do  not  demand  a  trial  by  jury,  the  court  must 
proceed  to  try  the  issue."  It  was  held  under  the  original  act,  where 
the  right  to  demand  a  trial  by  jury  was  given,  that  it  was  not 
necessary  for  the  court  to  inform  the  prisoner  of  his  right  to  be 
tried  by  a  jury,  or  that  he  should  expressly  waive  such  right  to 
render  valid  the  judgment  of  conviction.  People  v.  Goodwin,  6 
Wend.  253.  If  it  be  not  necessary  to  inform  defendant  of  his  right, 
it  cannot  be  necessary  to  recite  that  he  was  so  informed.  In  People 
V.  Moore,  3  Park.  Cr.  R.  465,  it  was  held  that  such  recital  was  not 
necessary  to  the  validity  of  a  commitment  This  result  is  also  sup- 
ported in  People  v.  Cook,  46  Hun,  34.  The  doctrine  laid  down  in 
People  V.  Mallon,  39  How.  Pr.  454,  relied  upon  by  defendant,  so  far 
as  it  affects  the  present  question,  conflicts  with  the  authority  of 
the  foregoing  cases,  and  we  believe  that  it  ought  not  to  be  followed. 
The  discussion  upon  this  point  was  not  necessary  to  a  determination 
of  the  question  presented,  for  it  there  appeared  that  defendant  de- 
manded a  trial  by  jury,  which  was  refused.  In  the  present  case  de- 
fendant made  no  objection  to  the  trial  proceeding  before  the  court, 
and  he  must  be  held  to  have  elected  to  be  so  tried.  This  leads  us  to 
the  conviction  that  the  judgment  set  out  in  the  return  is  valid,  and 
must  be  upheld.  Defendant  is  remanded  to  the  custody  of  the 
keeper  of  llie  penitentiary,  and  the  writ  is  dismissed.  Ordered  ac- 
cordingly. 
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(11  Misc.  Rep.  444) 

BALZ  T.  SHAW. 

(City  Court  of  New  York,  General  Term.     Febmary  11,  1895.) 

Appeal — Practice — Sbttlkment  op  Case. 

A  settlement  of  the  case  on  appeal  by  the  trial  judge  is  conclusive, 
where  the  facts  are  disputed.  Dearing  t.  Pearson  (Ci^  Ct  N.  Y.)  2Q 
N.  Y.  Supp.  74,  followed. 

Appeal  from  special  term. 

Action  by  Jacob  Balz  against  Daniel  M.  Shaw.    From  an  order 
declining  to  correct  the  case  on  appeal,  plaintiff  appeals.    Affirmed. 
Argued  before  EHELICH,  C.  J,  apd  NEWBUBGEB,  J. 

John  P.  Schuchman,  for  appellant 
J.  M.  Fiske,  for  respondent. 

EHRLIOH,  C.  J.  The  order  appealed  from  having  been  made  by 
the  trial  judge,  we  think  we  must,  in  view  of  the  facts,  accept  hi 
certification  as  conclusive  thereon.  To  do  otherwise  would  be  to 
substitute  our  opinion  for  his  knowledge.  There  was  a  dispute  as 
to  what  occurred,  and  the  trial  judge  deteimined  it  Green  v.  Shute 
(City  Ct  N.  Y.)  7  N.  Y.  Supp.  69;  Dearing  v.  Pearson  (City  Ct  N.  Y.) 
26  N.  Y.  Supp.  74,  affirmed  (Com.  PI.  N.  Y.)  28  N.  Y.  Snpp.  715.  For 
these  reasons  the  order  appealed  from  must  be  affirmed,  with  costs. 


(11  Misc.  Rep.  449.) 

HARTIGAN  v.  NAQLH. 

(City  Court  of  New  York,  General  Term.     February  11,  1895.) 

Judgment — Opbnino  Default  against  Decedent. 

A  Judgment  by  default,  entered  by  fraud  and  collusion,  may  be  opened 
after  the  death  of  the  Judgment  debtor,  so  as  to  allow  his  administrator  to 
defend. 

Appeal  from  trial  term. 

Action  by  Bridget  Hartigan  against  Patrick  Nagle.  From  an  or- 
der opening  a  judgment  bv  default,  plaintiff  appeals.    Affirmed. 

Argued  before  EHRLIOH,  C.  J.,  and  FITZSIMONS  and  NEW- 
BURGER,  JJ. 

Bradley  &  Bradley,  for  appellant 

Booraem,  Hamilton,  Beckett  &  Ransom,  for  respondent 

NEWBURGER,  J.  In  Januaiy,  1887,  the  plaintiff  recovered  a  judg- 
ment by  default  against  Patrick  Nagle,  since  deceased.  In  the 
month  of  December,  1893,  an  application  was  made  by  the  plaintiff 
for  leave  to  issue  execution,  whereupon  a  motion  was  made  in  be- 
half of  Ella  A.  Nagle,  the  widow  of  the  defendant  and  administra- 
trix of  his  estate,  for  an  order  vacating  the  judgment  herein,  and 
making  her  a  party  defendant  to  the  action.  Thereupon,  reference 
was  ordered  to  take  proof  of  the  facts.  The  referee  subsequently 
filed  his  report  recommending  the  granting  of  the  motion  to  vacate 
the  judgment,  which  report  waa  confirmed,  and  this  appeal  taken 
from  the  order  entered  thereon. 
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A  Tp&rty  may,  in  a  proper  case,  move  to  vacate  and  set  aside  a 
jndgment;  and  where  such  judgment  is  obtained  by  default  against 
a  defendant  who  is  now  dead,  and  it  appears  that  snch  judgment  was 
entered  by  fraud  and  collusion,  the  motion  to  open  such  default  and 
allow  the  administratriz  to  defend  will  be  granted.  Section  1284  of 
the  CJode;  Ward  v.  Town  of  Southfleld,  102  N.  Y.  287,  6  N.  E.  660. 

The  referee  property  excluded  the  question  put  to  the  plaintiff,  to 
show  whether  she  had  loaned  any  money  to  decedent  A  careful 
reading  of  the  printed  case  fails  to  disclose  any  testimony  on  the 
part  of  the  administratrix  as  to  any  communication  concerning  the 
making  and  delivery  of  the  note,  or  the  recovery  of  the  judgment; 
and  therefore  the  testimony  of  the  plaintiff  did  not  come  within  the 
exception  of  section  829  of  the  C5ode  of  CJivil  Procedure. 

There  are  no  exceptions  to  the  referee's  report  that  would  warrant 
OS  in  disturbing  the  order  entered  herein.  Order  appealed  from 
aiBrmed,  with  costs.    All  concur. 


(11  Mlsa  Rep.  443.) 

BONDY  et  al.  v.  COLLIER  et  al. 

(Caty  Court  of  New  York,  General  Term.     Pebmary  11,  1805.) 

Abrest  in  Civit.  Casks— New  IJRDEHTAKma. 

It  la  not  error  for  the  trial  court  to  allow  a  new  undertaking  to  be  filed 
wbere  the  original  undertaking  Is  insufficient,  as  the  court  has  power, 
under  Code  Civ.  Proc.  {  730,  to  amend  a  defective  nndertaking. 

Appeal  from  special  term. 

Action  by  Simon  M.  Bondy  and  others  against  Abraham  Collier 
and  others.  From  an  order  denying  a  motion  to  vacate  an  order  of 
arrest,  defendant  Collier  appeals.    Affirmed. 

Argued  before  EHRUCH,  C.  J.,  and  FITZSIMONS  and  NEW- 
BUBGER,  JJ. 

Davis  &  Kaufman,  for  appellant. 
Blumensteil  &  Hirsch,  for  respondents. 

EHRLICH,  C.  J.  The  court  below  directed  that  the  motion  to 
vacate  the  order  of  arrest  be  granted  unless  the  plaintiffs  executed 
and  filed  a  new  undertaking  as  provided  by  the  Code.  TSie  proper 
undertaking  having  been  filed,  and  the  court  having  power  to  allow 
the  defects  in  the  original  undertaking  to  be  amended  (Code,  §  730 ; 
Bellinger  v.  Gardner,  2  Abb.  Pr.  441;  Irwin  v.  Judd,  20  Hun,  562; 
Beach  v.  Southworth,  6  Barb.  173 ;  Kissam  v.  Marshall,  10  Abb.  Pr. 
424;  Marvin  v.  Marvin,  11  Abb.  Pr.  [N.  S.]  97),  the  case  on  appeal 
Btands  practically  as  if  the  original  undertaking  had  been  perfect  in 
the  first  instance.  The  affidavit  on  which  the  order  to  arrest  was 
granted  sets  forth  a  good  cause  of  action  for  goods  sold  to  the  de- 
fendants on  the  faith  of  representations  which  afterwards  proved  to 
be  untrue.  The  affidavit  sufficiently  establishes  the  fraud,  and  the 
sources  of  knowledge  and  information  clearly  appear  therein.  It  fol- 
lows that  the  order  appealed  from  must  be  affirmed,  with  costs.  All 
concur. 
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(11  Misc.  Rep.  446.) 

HART  et  aL  v.  SEXTON,  Sheriff. 

(City  Court  of  New  York,  Gteneral  Term.    Febraary  U,  1896.) 

Ikoemniftikq  Bond— AcTioif  ok — SnBSTmrnoN  of  Indemhitoks. 

A  bond  given  by  plaintiff  In  replevin  by  which  the  obligors  agree  to 
save  the  obligee  harmless  from  damages  by  reason  of  a  levy  made  by 
him  as  sheriff  Is  within  Code  Civ.  Proc.  §  1421,  which  provides  that,  where 
an  action  to  recover  a  chattel  taken  under  execution  Is  brought  agalnat 
an  officer,  if  an  indemnifying  bond  is  grlven  to  the  officer,  the  obligors 
therein  may  be  substituted  as  defendants  in  the  action  in  place  of  the 
officer. 

Appeal  from  special  tenn. 

Action  by  WiUiam  W.  Hart  and  another  against  John  B.  Sexton, 
as  sheriff.  From  an  order  granting  a  motion  to  substitate  defend- 
ant's indemnitors  as  defendants  in  the  action,  plaintififB  appeal.  Af- 
firmed. 

Argued  before  EHRLIOH,  a  J.,  and  NEWBUBGEB  and  FITZ- 
SIMONS,  JJ. 

Arthur  Purber,  for  appellants. 

Eohn,  Buck  &  Lippman,  for  respondent. 

« 

FITZSmONS,  J.  The  defendant,  as  sheriff,  by  Tirtoe  of  two 
judgments  in  favor  of  the  State  Bank  and  a  certain  other  judgment 
in  favor  of  Edgar  Lehman,  levied  upon  certain  property  of  Israel 
Pike  and  Clara  Schulhoflf,  who  were  the  defendants  in  said  three 
actions.  WTiile  in  possession  of  said  property,  the  plainliffia  herein 
commenced  this  (replevin)  action  agtdnst  the  defendant,  claiming 
a  part  of  the  goods  levied  upon  by  defendants.  Subsequently  one 
Arnold  Kohn  and  said  Edgar  Lehman  executed  and  ddivered  to 
the  sheriff  a  bond  or  undertaking,  by  which  they  agreed  to  save 
and  hold  him  harmless  from  all  damages,  costs,  and  claims  of  any 
kind  by  reason  of  the  levy  made  by  him  as  above  described.  Said 
Kohn  and  Lehman  applied  to  have  themselves  substituted  as  de- 
fendants herein  in  place  of  the  present  defendant  (Sexton,  sheriff), 
and  an  order  to  that  effect  was  entered.  This  appeal  is  from  said 
order,  the  plaintiffs  contending  that  the  undertaking  provided  by 
Kohn  and  Leliman  was  not  within  the  provision  of  section  1421  of 
the  Code  of  Civil  Procedure. 

The  section  referred  to  provides  as  follows,  as  applied  to  this  case. 

"Sec.  1421.  Where  an  action  to  recover  a  chattel  or  chattels  hereafter  levied 
upon  by  virtue  of  an  execution,  *  *  *  is  brought  against  an  offloer, 
*  *  *  if  a  bond  or  written  undertaking  indemnifying  the  officer  against  the 
levy  or  other  act  or  acts,  has  been  given  in  behalf  of  the  several  judgment 
creditors,  •  •  •  before  or  after  the  commencement  of  the  action,  the 
persons  who  gave  it  to  them  •  •  *  may  apply  for  an  order  to  sabstitute 
the  several  applicants  as  defendants  In  the  action  In  place  of  the  officer;  and 
the  court  shall  upon  the  application  of  the  officer,  grant  an  order  substltating 
the  indemnitors  as  defendants  in  the  action  in  place  of  the  officer." 

It  seems  to  me  that  no  ai^ument  is  necessary  to  prove  that  the 
section  just  referred  to  was  enacted  to  meet  and  provide  for  cases 
precisely  like  this  one;  the  mere  statement  of  the  facts  as  above  relat- 
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ed  is  all  that  is  needed.  The  ondertaking  in  qnestion  ondoubtedlj  is 
authorized  by  and  falls  within  the  section  mentioned  (1421),  and 
the  order  appealed  from  was  property  made,  and  is  afOrmed,  with 
costs.    All  concur. 


(11  Mlac.  Rep.  446.) 

ADAMS  T.  ORBIT. 

(Oity  Conrt  of  New  York,  General  Term.    Febniary  11,  1885.) 

iKjuMonoN — Right  to  Vacatb. 

It  ia  in  tbe  discretion  of  the  conrt  to  Tscate  an  injunction  granted  by  it 

Appeal  from  special  term. 

Action  by  Daisy  Adams  against  Annie  Orey.  From  an  order  va* 
eating  an  injunction,  plaintiff  appeals.    Affirmed. 

Argued  before  EHBLICH,  C.  J.,  and  FITZSDIONB  and  NEW- 
BTJBGER,  JJ. 

P.  Jones  and  T.  A  Atchlnson,  for  appellant. 
W.  L.  Gannon,  Jr.,  for  respondent 

EHBLICH,  0.  J.  Without  deciding  whether  the  court  had  power 
in  the  first  instance  to  grant  the  injunction,  under  the  peculiar  cir- 
cumstances disclosed,  it  was  certainly  not  a  writ  of  right,  and  the 
court  had  power  to  vacate  it,  and  the  discretion  was  not  abused  in 
this  instance.  The  order  must  therefore  be  affirmed,  with  costs.  All 
concur. 


(11  Misc.  Rep.  441.) 

BERNARD  T.  UNITBD  LIFE  INS.  ASS'N. 

«31ty  Court  of  New  york.  General  Term.     February  11,  1895.) 

1.  LiFB  Insubahck— False  STATBHsnTS  in  Afflicatiok. 

A  statement  that  "no  application  has  been  made  to  any  other  company 
for  insurance"  is  material,  and,  if  false,  constitutes  a  breach  of  war- 
ranty that  the  answers  to  questions  in  tbe  application  are  trua 
a.  Bamb— Who  mat  Waitb  CoHDmoKB. 

Under  a  proTlsion  that  no  waiver  shall  be  valid  unless  made  in  writing 
signed  by  the  president  or  vice  president  and  secretary  or  assistant  secre- 
tary, neither  a  solicitor  of  the  company  nor  a  superintendent  of  agencies, 
who  ia  merely  an  agent  working  for  commissions,  and  holding  no  official 
position  In  the  company,  can  waive  the  conditions  of  the  policy. 
&  Sahk— Whbn  Waiver  mat  bx  Made. 

The  terms  of  a  policy  cannot  be  waived  before  it  is  issued. 

Appeal  from  trial  term. 

Action  by  Mary  C.  Bernard  against  United  Life  Insurance  Associa- 
tion.   The  complaint  was  dismissed,  and  plaintiff  appeal&    Affirmed. 

For  the  decision  reversing  a  judgment  in  favor  of  plaintiff,  see  28  N. 
Y,  Supp.  756. 

Argued  before  EHBLICH,  C.  J.,  and  NEWBUBGEB  and  FITZ- 
SIMONS,  JJ. 

Lyman  W.  Bedington,  for  appellant. 
Hiarry  Wilber,  for  respondent 
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PITZSIMONS,  J.  Tte  complaint  was  rightfully  dismissed.  The 
statement  that  "no  application  had  been  made  to  any  other  company 
for  insurance"  was  admittedly  false,  and  that,  being  a  material  state- 
ment and  untrue  nnder  the  terms  of  the  defendant's  policy  of  in- 
surance, vitiated  it. 

It  is  true  that  the  defendant  could  waive  the  forfeiture,  but  there 
is  nothing  in  the  appeal  record  which  would  justify  us  in  saying  that 
there  was  such  a  waiver.  The  provision  of  the  policy  concerning 
waiver  of  any  of  its  terms  reads  as  follows: 

"No  waiver  shall  be  valid  unless  the  same  shall  be  tn  writing,  signed  by 
the  president  or  ylce  president  and  secretary  or  assistant  secretary  of  tlie 
association." 

Certainly,  the  waiver  claimed  by  the  plaintiff  was  not  in  accord- 
ance with  the  provision  just  mentioned;  but  she  claims  that  one 
Donovan,  a  solicitor  for  the  defendant,  knew  that  another  applica- 
tion had  been  made  by  the  assured  to  the  Mutual  Reserve  Fund,  and 
rejected;  that  also  one  Lord,  who  was  in  defendant's  employ  as 
superintendent  of  agencies,  had  such  knowledge.  What  his  duties  said 
powers  were,  does  not  appear.  But  he  appears  not  to  have  the  pow- 
er of  waiving  any  of  the  terms  of  defendant's  policy.  He  had  no 
official  position  in  defendant's  company,  was  merely  an  agent  work- 
ing for  commissions,  and  could  not  make  a  contract  for  defendant,  or 
waive  any  of  the  terms  of  a  contract  made  by  it  Donovan's  posi- 
tion in  defendant's  company  was  much  lower  and  less  powerful 
even  than  the  one  held  by  Lord ;  and  he,  so  far  as  the  answers  made 
in  the  assured's  application  are  concerned,  was  the  agent  of  the 
assured,  and  -not  defendant's  agent,  and  he  certainly  had  no  right 
to  waive  any  of  the  terms  of  defendant's  policies. 

Besides,  the  alleged  waiver,  according  to  plaintifPs  testimony,  was 
made  before  the  policy  was  issued.  How  the  terms  of  a  proposed 
contract  can  be  waived  before  it  is  made  is  something  we  cannot 
understand.  Perhaps,  if  persons  in  defendant's  employ  who  had 
the  power  to  waive  defendant's  contracts,  or  some  of  the  terms 
thereof,  had  the  knowledge  that  plaintiff  claims  Donovan  and  Lord 
possessed,  viz.  "the  rejection  of  the  insured  by  the  Mutual  Reserve 
Fund,"  then  defendant  might  be  estopped  from  insisting  upon  the 
forfeiture;  but  that  is  not  the  case  here,  for,  as  pointed  out  by 
us,  neither  Donovan  nor  Lord  had  the  power  or  authority  sufQcient 
to  create  an  estoppel  or  waiver  against  defendant's  interests. 

Although,  aa  claimed  by  appellant's  counsel,  this  may  be  a  hard  case 
against  his  client,  as  a  matter  of  morals,  yet  we  must,  for  the  reasons 
herein  given,  afSrm  the  judgment,  with  costs. 

EHRLICH,  G.  J.,  concurs.  IIEWBUBGEB,  J.,  concurs  in  the  re- 
sult 


Digitized  by 


Google 


Suit.  Ct.]  in  be  remkie's  estate.  225 

aO  Misc.  Rep.  638.) 

In  re  RENNIE'S  ESTATE. 

In  re  LAMB. 

(Surrogate's  Court,  Westchester  County.     December,  1894.) 

1.  LnfB  TRNANT8— Improvements— Right  to  Compensation. 

A  life  tenant  who  puts  Improvementa  on  the  premises  cannot  claim  com- 
pensation therefor  from  the  reversioner  or  remainderman. 
8.  Ezecdtgrs  and  Administratohs— Liability  for  Waste  by  Cokxecutor. 
An  executor  Is  not  chargeable  with  waste  committed  by  his  coexecutor, 
unless  be  omtrlbuted  thereto,  or  might  have  prevented  it  by  the  exerciae 
of  due  vigilance. 

Judicial  settlement  of  the  accounts  of  Joseph  Lamb  as  adminis- 
trator of  Peter  Bennie,  deceased. 

J(*n  Henry  Hull,  for  administrator. 
J.  C.  CKConor,  for  contestant  Sennie. 
Eoot  &  Clarke,  for  contestant  Agnes  Leech. 

COFFIN,  S.  Serious  irregularities  seem  to  have  accompanied  the 
proceedings  in  regard  to  this  estate.  In  the  first  place,  the  executor 
caused  only  the  executrix,  the  life  tenant,  to  be  cited  on  his  account- 
ing in  1879,  in  which  he  claimed  and  was  allowed  a  credit  of  ?992.56, 
as  the  cost  of  the  addition  or  bay  window.  All  interested  parties 
should  have  been  cited,  and  thus  had  an  opportunity  of  objecting 
to  it  The  allowance  of  it  affected  all  the  subsequent  accountings, 
down  to  and  including  the  present  one,  where  it  is,  for  the  first  time, 
questioned.  Neither  Bobert  Bennie,  brother  and  next  of  kin  of  de- 
ceased, now  dead,  nor  his  personal  representatives,  nor  the  Drew 
chUdren,  or  their  personal  representatives,  were  cited  on  any  of  the 
accountings  preceding  this.  The  Drew  children  all  died  anterior 
to  the  death  of  the  widow,  and,  as  their  legacies  were  not  given  them 
until  the  death  of  the  widow,  they  did  not  vest,  but  lapsed.  Warner 
V.  Durant,  76  N.  Y.  133;  Smith  v.  Edwards,  88  N.  Y.  92.  Hence 
their  representatives  have  no  interest  in  this  matter,  the  amounts 
of  their  several  legacies  passing  to  the  next  of  kin  of  the  testator, 
among  whom  are  the  children  of  Bobert  Bennie,  the  contestant, 
Agnes  Leech  being  one  of  them.  Their  right  to  appear  in  person,  in- 
stead of  by  the  executor  or  administrator  of  their  deceased  father,  is 
not  questioned  by  the  learned  counsel  for  the  administrator,  al- 
though it  became  a  part  of  his  estate  to  be  administered.  However, 
as  the  point  has  not  been  made,  they  will  be  treated  as  proper  par- 
ties. As  such,  they  object  to  the  credit  allowed  to  the  executor, 
Cnmmings,  for  the  money  paid  by  him  as  the  cost  of  the  addition  to 
the  dwelling  house.  That  objection,  in  the  abstract,  must  be  re- 
garded as  well  taken.  If  the  tenant  for  life  make  improvements 
upon  the  premises,  he  cannot  claim  compensation  for  the  same 
from  the  reversioner  or  remainderman,  though  he  is  under  no  legal 
obligation  to  do  more  than  keep  the  premises  in  repair.  1  Washb. 
Beal  Prop.  ^d.  Ed.)  110,  par.  24,  citing  Corbett  v.  Laurens,  5  Bich. 
Eq.  307.  The  same  rule,  on  like  facts,  applies  as  between  landlord 
aod  tenant  A  mere  knowledge  by  the  remainderman  or  reversioner 
v.32N.Y.8.no.3 — 15 
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of  such  an  addition  or  improvement,  which  is  alleged  in  this  case,  is 
not  sufficient  to  render  it  a  proper  charge  against  the  corpus  of  the 
estate.  There  must  be  evidence  of  their  assent  that  it  be  so  charged. 
There  might  be  cases  where  an  expenditure  should  be  apportioned 
between  the  life  tenant  and  remainderman,  as  where  an  improve- 
ment, which  is  beneficial  to  both,  is  made  under  the  direction  of  the 
public  authorities,  but  not  where  It  is  voluntarily  done  by  the  life 
tenant  for  his  own  comfort  or  convenience.  Still,  it  is  not  intended 
here  to  say  that  the  administrator  with  the  will  annexed  can  be  held 
liable  for  the  devastavit — ^the  misapplication  of  funds — by  his  prede- 
cessor, and  especially  after  decree  settling  his  accounts.  In  Eng- 
land, by  St  30  Car.  n.  c.  7,  it  was  enacted  that,  if  an  executor 
de  son  tort  wastes  the  goods  and  dies,  his  executor  shall  be  liable  in 
the  same  manner  as  his  testator  would  have  been  if  he  had  been  liv- 
ing. And  it  was  afterwards  adjudged  that  a  rightful  executor,  who 
wastes  the  goods  of  the  testator,  is,  in  effect,  an  executor  de  son 
tort  for  abusing  his  trust  (3  Mod.  113),  and  his  executor  or  adminis- 
trator is  made  liable  to  a  devastavit  by  St.  4  &  5  W.  &  M.  c.  24.  But 
I  know  of  no  such  statute  or  ruling  of  the  courts  in  this  country. 
We  hold,  on  the  contrary,  that  even  the  fraud  or  negligence  of  one 
executor,  who  has  thereby  committed  waste,  is  not  chargeable  to 
his  coexecutors  unless  they,  in  some  way,  contribute  thereto,  or 
might  have  prevented  it  by  the  exercise  of  due  vigilance.  It  would 
be  clearly  unjust  to  hold  a  successor  personally  liable  for  the  waste 
of  any  of  his  predecessors.  Neither  their  father  nor  the  present  con- 
testants were  made  parties  to  that  first  accounting  proceeding,  nor 
any  of  the  subsequent  ones,  and  hence  it  is  believed  that,  not- 
withstanding his  various  accountings  and  discharge,  the  executor, 
Cummings,  is  still  liable  to  account  to  these  contestants,  and  to 
refund  to  them  their  share  of  the  funds  so  misapplied  by  him.  Their 
remedy  is  not  against  the  administrator  in  this  proceeding.  Th.e 
executor,  Cummings,  was  bequeathed  a  legacy  of  foOO  "as  a  small 
acknowledgment  for  his  services  as  my  executor,"  but  not  payable 
until  after  the  death  of  testator's  widow.  It  is  not  expressed  to  be 
in  lieu  of  his  commissions,  and  I  think  he  is  entitled  to  them  in  ad- 
dition. The  interest  received  by  the  accounting  party  since  the 
death  of  the  life  tenant,  if  any,  must  be  accounted  for  here.  Ordered 
accordingly. 

(10  Mifc.  Rep.  COa) 

In  re  NOLTE'S  WILL. 

(Surrograte's  Court,  Queens  County.     December,  1894.) 

Wills— Umdub  Infltjbncb. 

Testator  was  GO  years  old  when  he  died,  and  for  several  years  had  been 
ill  with  a  disease  which  always  affects  the  mental  powers  to  a  certain  ex- 
tent, and  during  the  last  two  weeks  he  suffered  great  pain.  He  had  been 
married  three  times,  and  had  children  by  bis  first  and  second  wives,  but 
none  by  his  third.  About  two  hours  bef<Hre  his  death  he  executed  a.  will 
giving  all  his  property  to  his  wife,  to  the  exclusion  of  his  children.  He 
bad  frequently,  and  as  late  as  two  hoius  before  executing  the  will,  de- 
clared ttiat  he  did  not  intend  to  make  a  will,  as  his  children  were  equally 
dear  to  him,  and  his  wife's  share,  with  her  separate  property,  woold  be 
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suffldent  for  her.  He  also  stated  several  times,  shortly  before  his  death, 
that  his  wife  was  "bothering"  him  to  make  a  will,  but  that  he  did  not 
intend  to  do  so.  The  scrlTener  and  witnesses  were  brought  to  the  house 
by  testator's  wife.  Bdd,  that  the  probate  would  be  denied  on  the  ground 
of  undue  Inflnenca 

Application  for  the  probate  of  the  alleged  will  of  Frederick  W. 
Nolte,  deceased.    Denied. 

TJllo,  Baebsamen  &  Cochran,  for  proponent 

Isaac  P.  Hubbard  and  John  F.  Ward,  for  contestants. 

WELLER,  S.  After  a  careful  review  of  all  the  facts,  and  mature 
consideration,  I  am  satisfied  the  will  in  this  case  should  not  be  ad- 
mitted to  probate.  The  decedent  was  a  man  60  years  of  age,  had 
been  ill  for  a  long  time,  exceedingly  weak  in  body  and  mind,  and 
died  about  two  hours  and  a  half  after  the  execution  of  the  wilL  He 
had  Bright's  disease  of  the  kidneys, — a  disease  whidx  always,  more 
or  less,  affects  the  mental  capacity  of  its  victim.  He  had  suffered 
from  it  for  several  years,  and  during  the  last  two  weeks  of  his  life 
he  was  a  great  sufferer.  He  had  b^n  married  three  times,  having 
children  by  his  first  and  second  wives,  but  none  by  his  third  wife. 
His  third  wife,  the  proponent  of  the  will,  is  a  woman  of  great  mental 
and  physical  vigor;  has  a  keen  appreciation  of  her  own  interests; 
and  the  proof  ^ows  she  never  neglected  an  opportunity  to  enhance 
her  worldly  possessions.  The  decedent  bought  real  estate,  the  title 
of  which  was  taken  in  the  joint  names  of  himself  and  his  wife, 
valued  at  between  ^,000  and  14,000,  all  paid  for  by  him,  and  the 
whole  title  of  which  she  gets  by  survivorship.  She  had  also  ac- 
cumulated, unbeknown  to  the  decedent,  between  |l,400  and  ?1,500. 
She  had  also  in  her  own  right  a  house  in  127th  street,  New  York  City, 
worth  f  5,000  or  $G,000.  Now,  between  two  and  three  hours  before 
his  death,  the  decedent  executed  the  alleged  will  giving  to  this  wife, 
by  whom  he  had  no  children,  all  of  his  property  of  every  kind,  nature, 
and  description,  cutting  off  his  children  without  a  cent,  some  of 
whom  were  quite  young.  From  beginning  to  end  the  evidence  shows 
that  he  was  very  fond  of  his  children.  Nothing  had  come  between 
them  to  estrange  him  from  them.  On  the  contrary,  it  appears  from 
the  testimony  that  within  one  or  two  days  of  his  death  he  declared 
his  intention  to  treat  his  children  all  alike,  as  they  were  all  equally 
deax  to  him.  Mrs.  Dorothea  Adam  testifies  that  the  decedent 
frequently  declared  in  her  presence  that  he  would  not  make  a  will; 
that  his  children  were  all  alike  dear  to  him.  Frederick  Bergmauu, 
Sr,  brother  of  proponent,  testifies  that  on  the  11th  day  of  December, 
two  days  before  he  died,  at  the  decedent's  request,  he  went  to  him, 
and  decedent  said  "he  would  not  make  his  will,  as  all  his  children 
were  the  same  to  him;  they  were  all  as  one  to  him,  and  that  he 
would  give  them  the  same."  He  further  said:  "My  wife  will  get 
the  house  what  is  her  own,  and  that  is  enough,  and  she  will  get  a 
third  besides."  Hugo  Adam  testifies  that  he  was  at  the  house  of 
decedent  at  8  o'clock  on  the  night  of  his  death,  and,  about  two  hours 
before  making  the  vnll,  decedent  said  to  witness:  "I  want  all  my 
children  to  have  the  same  if  I  should  die  or  anything  happened  to 
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me."  Other  ■witnesseB  testify  that  he  had  frequently  said,  but  a 
little  while  before  his  death,  that  he  wanted  his  children  all  to  have 
the  same,  and  that  he  did  not  intend  to  make  a  will. 

Now,  what  was  it  that  came  between  him  and  his  children  be- 
tween 8  and  10  o'clock  in  the  evening  of  the  day  of  his  death  that 
should  induce  him  to  change  the  whole  current  of  his  intentions  to- 
wards his  children,  and  to  get  him  to  make  a  will  cutting  them 
all  oflf  without  a  dollar,  and  giving  everything  to  his  wife?  This 
third  wife,  powerful,  vigorous,  mentally  and  physically,  almost  alone 
surrounding  him  during  tiiie  last  two  weeks  of  his  illness,  gets  all  his 
property  by  this  alleged  will.  Suspicion  at  once  attaches  to  a  will 
giving  to  a  person  with  such  power  and  influence  all  that  he  pos- 
sesses in  this  world,  to  the  exclusion  of  other  beloved  ones,  and 
who  were  equally  the  natural  object  of  his  bounty.  It  was  her 
duty,  under  the  circumstances,  to  clearly  establish  that  the  will  was 
executed  free  from  all  influences,  and  was  his  intelligent,  voluntary 
act.  "The  rule  is  well  understood  that  where  the  will  of  a  sick  per- 
son is  contrary  to  his  previous  declarations  and  fixed  purpose,  it  is 
the  duty  of  courts  to  scrutinize  closely  with  a  view  of  ascertaining 
whether  the  act  was  free,  voluntary,  and  intelligent."  McLaughlin 
V.  McDevitt,  63  N.  Y.  213,  and  especially  at  pages  217,  219,  220.  And 
**a  change  of  previously  expressed  intentions,  as  bearing  upon  the 
allegation  of  undue  influence  in  procuring  a  will,  is  an  important 
circumstance."  Horn  v.  Pullman,  72  N.  Y.  276.  The  sole  beneficiary 
under  the  will  (the  third  wife),  from  the  testimony,  appears  to  have 
been  constantly  beseeching  the  decedent  to  make  a  will  in  her  favor. 
Koman  Adam  testifies  that  about  two  or  three  weeks  before  his  death 
the  decedent  said  to  him:  "My  wife  is  bothering  me  so  much  ia 
regard  to  making  a  will,  and  I  do  not  want  to  do  it"  And  the  same 
witness  testifies:  "My  wife  is  bothering  me  to  make  a  wilL  I  will 
not  do  it  My  children  are  alike  dear  to  me,  and  my  wife  is  well 
enough  oflf.  She  has  got  enough  to  live  on ;  has  her  own  house."  On 
the  same  page  the  same  witness  said  that  he  was  there  at  the  honse 
on  the  Sunday  before  he  died,  and,  after  Mrs.  Nolte  and  the  doctor 
went  out  of  the  room,  the  decedent  said:  "I  am  very  weak;  I 
feel  very  weak,  but  I  believe  I  will  not  make  a  will  anyway.  My 
children  are  all  alike  dear  to  me;  I  will  not  make  a  will."  And  the 
witness  continued:  "Then  his  wife  came  in,  and  he  kept  quiet" 
On  the  cross-examination  the  same  witness  further  testifies  that 
decedent  said,  on  November  30,  1883:  "I  do  not  know  what  it  is; 
I  have  so  much  trouble.  My  wife  is  bothering  me  to  make  a  will. 
My  children  are  all  alike  dear  to  me.  I  do  not  want  to  make  a  will." 
Frederick  Bergmann,  Sr.,  brother  of  proponent,  testifies  that  de- 
cedent had  verj'  often  said  he  would  not  make  a  will,  and  further 
said  that  his  wife  had  very  often  asked  him  to  make  his  will,  but 
that  he  had  refused  and  told  her  so.  On  the  cross-examination  the 
same  witness  further  said  that  decedent  stated:  "My  time  is  nearly 
gone;  I  shall  not  stay  long  here.  I  will  not  make  a  will.  One  child 
is  as  dear  to  me  as  another.  My  wife  has  a  honse  belonging  to  her- 
self, and  then  she  has  the  one-third  part.  She  is  well  taken  care 
of."     I  do  not  find  in  the  minutes  any  denial  by  Mrs.  Nolte  herself 
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that  she  had  importuned  the  decedent  to  make  a  will  as  testified  to 
by  the  witnesses.  Thus  we  find  the  decedent  constantly  reiterating 
that  his  children  were  all  alike  to  him,  and  that  he  did  not  intend 
to  make  a  will  discriminating  against  them,  and  constantly  resisting 
the  importunings  of  this  wife  to  make  a  will  in  her  favor,  down  to 
within  a  few  hours  of  his  death.  And  yet,  within  two  hours  after 
the  declaration  that  he  wanted  all  his  children  to  have  the  same  if 
he  should  die  or  anything  happen  to  him,  be  makes  a  will  giving 
everything  to  his  wife,  and  cutting  his  children  off  without  a  dollar. 
Mrs.  Nolte  admitted  to  Dorothea  Adam  that  she  had  "tried  hard  to 
get  her  husband  to  make  his  will,  but  I  cannot  get  him  to  do  so." 

All  this  testimony  throws  around  the  document  great  suspicion. 
But  the  mode  and  manner  of  securing  its  execution  increases  the 
suspicion  that  the  will  was  forced  from  the  decedent  (while  he  was 
in  a  weak  mental  condition)  by  the  beneficiary.  She  (Mrs.  Nolte)  sent 
for  Mr.  Howard  to  draw  the  wilL  She  also  sent  for  the  witnesses, 
and  she  herself  admits  that  she  sent  for  the  witnesses.  Mr.  Hugo 
Adam,  whom  Mrs.  Nolte  sent  for,  the  scribe  who  drew  the  will, 
testifies  that  when  he  returned  with  Mr.  Howard  he  asked  her  if 
he  should  go  up  stairs  with  Mr.  Howard,  and  she  said:  "No;  she 
would  go  up  first,  and  give  him  [decedent]  some  wine."  This  witness 
further  testifies  that  she  would  not  allow  either  Mr.  Howard  or  him- 
self to  go  up  until  she  had  gone  upstairs  herself  first,  and  given 
the  decedent  some  wine;  that  ^e  was  gone  up  stairs  10  minutes 
before  she  came  down  and  allowed  Mr.  Howard  to  go  up;  and  that 
when  Mr.  Howard  started  to  go  up  she  stepped  between  him  and 
Mr.  Howard,  and  told  him  to  "stay  down  stairs,  and  send  up  the 
witnesses  as  soon  as  they  came."  Mrs.  Nolte  went  upstairs  with  the 
scribe,  and  remained  there  all  the  time  the  will  was  being  drawn 
and  executed,  and  none  of  the  family  except  Mrs.  Nolte  was  in  the 
room  at  the  time  of  its  execution.  The  will  was  immediately  given 
to  Mrs.  Nolte,  and  the  decedent .  never  possessed  it.  In  about  two 
hours  and  a  half  the  decedent  died,  and  about  half  an  hour  after- 
wards Frederick  Bergmann,  Sr.,  brother  of  Mrs.  Nolte,  came  to  the 
house,  and  she  exclaimed  to  him:  "Mr.  Nolte  has  made  his  will; 
everything  belongs  to  me.    I  am  saved." 

I  am  satisfied  from  the  whole  evidence  that  Mrs.  Nolte  exercised 
that  great  influence  which  she  had  acquired  over  him,  and  destroyed 
the  decedent's  free  will  and  agency,  thereby  making  his  mind  sub- 
servient to  her  own,  while  he  was  in  a  condition  so  feeble  as  to 
make  it  necessary  to  give  him  stimulants  to  enable  her  to  carry  out 
her  scheme.  Again,  I  am  not  satisfied  that  at  the  time  of  making 
the  will,  about  two  hours  before  his  death,  the  decedent  had  mental 
capacity  sufficient  to  make  a  will.  He  lived  but  two  hours  and  a 
half,  and  various  witnesses  testified  tliat  before  the  will  was  made 
he  had  rattling  in  his  throat  indicating  the  near  approach  of  dissolu- 
tion. And  at  the  time  that  Mrs.  Nolte  told  Hugo  Adam  to  go  for 
the  scrivener  the  doctor  said  to  him:  "Do  you  think  he  has  his 
senses?"  The  doctor  himself  has  not  been  produced,  and  it  is  the 
duty  of  Mrs.  Nolte  to  throw  all  light  possible  upon  the  mental  con- 
dition of  the  decedent,  and  around  tiie  mode  and  manner  of  the 
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execution  of  the  -will.  Why  does  she  not  produce  the  doctor?  The 
decedent  was  afflicted  with  a  disease  that  sooner  or  later  affects  the 
naind.  The  decedent  had  refused  constantly  her  importunings  to 
make  a  will,  and  finally,  within  two  hours  of  his  death,  she  gets  him 
to  make  a  wUl  contrary  to  his  repeated  intent,  cutting  off  all  of  his 
children,  whom  he  dearly  loved,  and  making  her,  who  was  already 
well  provided  for,  the  sole  beneficiary  of  all  his  property.  I  can- 
not believe  that  the  decedent  made  this  will  uninfluenced  by  his 
wife  and  while  he  was  in  his  right  mind.  The  will  must  be  re- 
jected.   Let  a  decree  be  entered  accordingly.    Probate  denied. 


(11  Misc.  Rep.  328.) 

PERKINS  v.  BRAINARD  QUARRY  CO. 

(Common  Pleas  of  New  York  City  and  (bounty,  General  Term.    February  4, 

1896.) 

1.  Factors  and  BaoKEBa— Commissions — EMPLOTUsirr  bt  Both  Pabtibs. 

In  an  action  tor  broker's  commissions  for  effecting  a  sale  of  land  it  may 
be  shown  as  a  defense  that  the  broker  was  in  the  employ  of  the  pur- 
chaser also. 

2l  Pleading— Dismissal  of  Answer. 

An  answer  cannot  be  dismissed  at  the  triaL 

8.  Trial— Objections  to  Evidence. 

Where  a  question  was  not  objected  to  until  it  had  been  answered,  and 
there  was  nothing  to  prevent  the  objection  being  made  at  tbe  proper  time, 
it  win  not  be  considered. 

4  New  Tbial— Surprise- Ruling  of  Tbial  Judge. 

A  new  trial  will  not  be  granted  on  the  groimd  that  the  party  was  sur- 
prised by  the  ruling  of  the  trial  Judge  on  points  of  law. 

S,  Same- AFFiDAvrrs  of  Jubors. 

Affidavits  of  Jurors  are  not  admissible  to  show  that  the  Jury  disregarded 
the  issue  as  presented,  and  found  the  verdict  on  another  and  different 
issue. 

Appeal  from  trial  term. 

Action  by  Frank  P.  Perkins  against  the  Brainard  Quarry  Company 
for  broker's  commissions.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  two  orders, — one  denying  a  motion 
for  a  new  trial  on  a  case  and  exceptions,  and  the  other  denying  a 
motion  for  a  new  trial  on  the  minutes, — plaintiff  appeals.    Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGEKICH,  JJ. 

W.  T.  Birdsall,  for  appellant 
Jacob  Fromme,  for  respondent. 

GIEGEEICH,  J.  This  action  was  brought  by  the  plaintiff,  aB  as- 
signee of  one  Luman  W.  Johnson,  for  commissions  alleged  to  have 
been  earned  by  the  latter,  as  a  real-estate  broker,  in  procuring  a  pur- 
chaser to  make  an  exchange  of  certain  bonds  for  defendant's  real 
estate.  The  answer,  among  other  things,  sets  np  that  about  the 
time  mentioned  in  the  complaint, — ^i.  e.  on  or  about  the  Ist  day  of 
April,  1892, — Johnson  was  introduced  to  the  president  and  one  of 
the  directors  of  the  defendant  corporation  as  being  the  agent  of  cer- 


Digitized  by 


Google 


Com.  PL]  PERKINS   C.  BRAINARD   QUABBY   00.  231 

tain  parties  for  the  exchange  of  firet  mortgage  bonds  of  the  New 
York  &  Perry  Coal  &  Iron  Company  for  New  York  improved  real  es- 
tate; that  Johnson  refused  to  give  the  names  or  reveal  the  identity 
of  the  owners  of  said  bonds;  ^t  Johnson  stated  to  said  president 
and  director  that  said  bonds  bore  interest  at  6  per  cent,  gold,  that  the 
issue  was  $600,000,  and  that  the  interest  was  payable  on  the  Ist  days 
of  May  and  November  in  each  year,  and  that  up  to  that  time  all 
interest  npon  said  bonds  had  been  paid  when  due,  and  that  the 
accruing  interest,  due  on  May  1st,  would  be  paid ;  that  Johnson  re- 
ferred said  representatives  of  defendant  to  one  J.  H.  Davis,  as  to  the 
value  of  the  bonds,  and  also  stated  tliat  the  bonds,  which  were  listed 
on  the  stock  exchange,  were  quoted  at  94^;  that  Davis  referred  the 
defendant's  agent  to  one  Mr.  Brouwer,  who  informed  the  latter  that 
the  interest  upon  tJae  said  bonds  had  always  been  paid,  and  that  the 
interest  which  would  become  due  on  May  1, 1892,  following,  would  be. 
paid,  as  the  company  had  thQ  money  to  pay  the  same  in  its  treasury; 
that  Brouwer  further  said  that  the  bonds  sold  on  the  exchange  for 
91,  or  thereabouts;  that  the  property  of  the  company,  consisting  of 
coal  mines  and  blast  furnaces,  was  in  fine  order,  but  that  work  had 
been  stopped  to  build  charcoal  furnaces,  which  had  been  done  at  an 
expense  of  f 250,000,  which  had  been  paid;  that  a  Mr.  Havemyer  and 
a  Mr.  Bloodgood  had  each  bought  large  amounts  of  said  bonds,  which 
they  held  as  an  investment;  that  tihe  works  of  the  company  were 
abcmt  to  start  up,  and  that  tiiey  were  in  a  first-class  running  order; 
that,  in  reliance  upon  the  representations  so  made,  the  defendant's 
president  shortly  thereafter  had  an  interview  with  Johnson,  to  whom 
he  said  that  defendant  would  exchange  the  property  mentioned  in  the 
complaint,  subject  to  mortgages  for  f  150,000,  for  70  of  said  bonds, 
and  asked  Johnson  to  disclose  the  name  of  the  person  for  whom 
he  was  acting,  which  he  still  declined  to  do;  that  thereupon  a  con- 
tract for  the  exchange  was  drawn  up,  and  at  Johnson's  request  the 
name  of  Charles  T.  Galloway  was  inserted  as  the  party  who  was  to 
make  the  contract,  Johnson  at  the  same  time  saying  that  Galloway 
was  not  the  real  party  in  interest,  but  merely  a  dummy;  that  John- 
son took  the  contract  away  to  be  executed  by  Galloway,  but  brought 
back  another  copy  of  the  contract,  with  the  name  of  one  Eliku  Mit- 
chell substituted  for  that  of  Galloway,  and  again  stated  that  Mitchell 
was  but  a  dummy,  and  declined  to  say  who  tiie  real  party  in  interest 
was;  tliat,  after  the  execution  of  the  contract,  the  defendant  learned 
that  said  representations  as  to  the  payment  of  interest  on  the  bonds, 
and  the  purchase  for  investment,  and  the  condition  of  the  property, 
were  untrue,  and  that  the  sale  of  said  bonds  alleged  to  have  been 
made  were  fictitious  sales,  known  on  the  stock  exchange  as  "wash 
sales";  that  Brouwer  was  the  real  party  in  interest  in  said  contract, 
whose  agent  Johnson  was,  and  that  Mitchell  was  a  clerk  in  his  ofQce; 
that  in  an  interview  with  the  defendant's  president  and  Brouwer,  upon 
the  discovery  of  such  false  representations,  it  was  admitted  that  the 
representations  of  Johnson  were  untrue  in  regard  to  payment  of  inter- 
est upon  the  bonds,  and  that  thereupon  the  said  contract  was  canceled ; 
that  through  its  officers  it  informed  Johnson  that  it  relied  upon  his 
representations  aforesaid  about  said  bonds,  and  would  not,  in  any 
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event,  take  said  bonds  in  exchange  if  interest  had  been  defaulted 
upon  them,  or  if  the  interest  thereafter  accruing  would  not  be  paid 
when  it  became  due;  that  in  reliance  of  the  representations  of  John- 
son that  said  interest  had  been  paid,  and  that  it  would  be  paid  in 
the  future,  it  made  the  said  contract  with  Mitchell  The  proofs 
taken  upon  the  trial  amply  sustain  the  above  allegations  of  the  an- 
swer. It  was  proved,  among  other  things,  that  the  defendant's  pres- 
ident distinctly  told  Johnson  that  the  defendant  would  not  take  any 
bonds  unless  they  were  live  bonds, — ^bonds  that  could  be  used,  and 
bonds  that  were  paying  their  interest, — and  Johnson  replied  that 
the  bonds  were  listed  bonds;  that  they  sold  for  94^;  they  paid  6 
per  cent,  interest  in  gold ;  that  the  interest  for  the  May  coupons  waa 
already  in  the  Farmers'  Loan  &  Trust  Company's  office.  These  rep- 
resentations were  denied  by  Johnson,  but  the  jury,  by  their  verdict, 
have  credited  the  defendant's  version  of  the  transaction. 

The  appellant  contends  that  these  proofs  should  not  have  been  re- 
ceived, because  the  matters  in  respect  thereto  were  not  set  f<Mrth  in 
the  answer;  but  no  such  objection  was  made  at  the  trial,  nor  conld 
it  be  successfully  urged.  It  was  also  disclosed  upon  the  trial  that 
Mitchell,  who  signed  the  contract  for  the  exchange  of  defendant's 
real  estate,  was  not  the  real  party  in  interest,  but  that  his  employers, 
Bronwer  &  McGown,  stockbrokers,  were,  and  that  he  signed  the 
contract  at  their  request,  without  knowing  with  whom  the  contnact 
was  made. 

■Johnson,  upon  cross-examination,  testified,  without  objection,  that 
he  was  employed  by  Brouwer  &  McGown  to  dispose  of  the  70  bonds 
mentioned  in  the  contract,  and  then  this  question  was  put  to  him  by 
defendant's  counsel:  "Q.  What  pay  were  you  to  have  from  Brouwer 
&  McGown?"  This  was  objected  to,  on  the  ground  that  there  is  no 
allegation  in  the  answer  that  any  payment  was  to  be  made  by  the 
defendant.  The  objection  was  overruled,  and  plaintiff's  counsel  ex- 
cepted to  the  ruling.  The  witness  answered  that  he  was  to  have 
2|  per  cent.,  and  that  he  disclosed  this  to  the  defendant's  president 
before  the  contract  was  signed.  Counsel  for  the  appellant  insists 
that  error  is  predicable  of  the  admission  of  the  evidence  in  question. 
The  answer,  it  will  be  recalled,  sets  up  that  Johnson  was  the  agent 
of  the  real  party  in  interest,  Brouwer.  It  was  therefore  proper,  in 
view  of  this  and  other  questions  raised  by  the  answer,  to  show  that 
the  agent  took  upon  himself  incompatible  duties  and  characters,  or 
acted  adverselv  to  the  interests  of  the  defendant.  Carman  v.  Beach, 
63  N.  Y.  97,  100;  Murray  v.  Beard,  102  N.  Y.  506,  508,  7  N.  E.  553, 
The  doctrine  of  these  cases  was  recently  reiterated  by  the  court  of 
appeals  in  the  case  of  Knauss  v.  Brewing  Co.,  142  N.  Y.  70,  74,  36 
N.  E.  867,  cited  by  appellant's  counsel,  in  which  the  court,  through 
Peckham,  J.,  at  page  77, 142  N.  Y.,  and  page  867,  36  N.  E.,  say  : 

"In  regard  to  the  subject  of  the  double  employment.  If  It  be  of  a  nature 
whereby  possibly  the  Interests  of  the  parties  may  be  diverse,  we  agree  that  it 
cannot  be  upheld,  If  concealed  from  kno-wledge." 

The  defendant's  president  testified  that  Johnson  never  told  him 
that  Brouwer  &  McGown  had  employed  him  to  tninsfer  or  sell  those 
bonds,  or  to  get  anything  in  exchange  for  them,  and  that  he  was  to 
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receive  a  commission  from  them.  He  farther  testified  that  he  knew 
nothing  about  Brouwer  &  McCtown  until  the  day  that  the  deed  was 
to  be  exchanged;  and  the  jury,  by  their  verdict,  found  that  the  fact 
that  Johnson  was  to  receive  commissions  from  both  parties  was  not 
disclosed  to  the  defendant 

It  also  appeared  upon  the  trial  that  when  the  defendant  ascer- 
tained that  the  statements  made  by  Johnson  were  false,  it  abrogated 
the  contract  with  Mitchell,  and  he,  on  instruction  of  his  employers, 
Brouwer  &  McGown,  consented  thereto.  Upon  the  rendition  of  a  ver- 
dict in  favor  of  the  defendant,  the  plaintiff  moved  upon  the  minutes 
to  set  aside  the  verdict  and  for  a  new  trial,  which  was  denied,  and 
subsequently  another  motion  was  made  upon  the  grounds  herein- 
after stated  which  was  also  denied,  and  from  the  orders  entered 
denying  said  motions  the  plaintiff  has  taken  this  appeal.  There  were 
but  three  exceptions  taken  to  the  admission  of  testimony,  one  of 
wUch  we  have  already  considered,  and  the  others  we  will  consider 
hereafter.  There  was  no  exception  taken  to  thd  exclusion  of  any 
testimony,  or  to  the  judge's  charge. 

After  the  plaintiff  had  rested,  and  the  defendant  had  opened  the 
case,  the  former  moved  for  judgment  on  the  answer,  which  was  de- 
nied, and  plaintiff  noted  an  exception.  We  are  of  fhe  opinion  that 
the  motion  was  properly  denied,  as  the  facts  stated  in  the  answer 
constitute  a  good  defense.  Besides,  under  the  decision  of  the  court 
in  Moss  V.  Witteman,  4  Misc.  Bep.  81, 23  K.  Y.  Bupp.  854,  it  is  error  for 
the  court  to  dismiss  an  answer  at  the  trial 

Brainard,  the  defendant's  president,  testified  that  he  became  ac- 
quainted with  Johnson  soon  after  the  Ist  day  of  April,  1892,  and 
tiien  he  was  asked  by  plaintiff's  counsel  how  and  where  he  got  ac- 
quainted with  him,  and  to  state  just  what  the  conversation  was. 
This  was  objected  to,  on  the  ground  that  it  was  not  allowable  under 
the  answer.  The  objection  was  overruled,  and  plaintiffs  counsel  ex- 
cepted to  the  ruling,  l^e  question  was  a  proper  one  under  the  plead- 
ings, and  was  merely  introductory  of  the  matter  set  up  as  a  defense, 
as  the  I'esponse  thereto  shows.  Brainard  was  also  asked  this  ques- 
tion: 

"Q.  Did  yoa  have  a  conversation  with  Mr.  Brouwer  in  reference  to  tlie  rep- 
resentations made  to  yon  by  Mr.  Johnson  in  reference  to  tlie  interest?  A. 
I  did.     Defendant's  Counsel:    I  object  to  that" 

The  objection  was  overruled,  and  plaintiff's  counsel  noted  an  ex- 
ception. As  it  appears  from  the  record  that  the  question  was  not 
objected  to  until  ^e  answer  had  been  given,  and  there  being  nothing 
to  show  that  the  objection  could  not  have  been  made,  the  objection 
should  not  be  considered.  2  Bice,  Ev.  p.  919,  §  359,  and  citations; 
Baylies,  Trial  Prac.  p.  200,  and  citations.  Moreover,  as  no  ground 
of  objection  was  stated,  the  objection  would  have  been  disregarded, 
even  if  the  question  had  not  been  answered.  Baylies,  Trial  Prac.  p. 
201,  and  citations;  Bergmann  v,  Jones,  94  N.  Y.  51;  Turner  v.  City 
of  Newburgh,  109  N.  Y.  301,  16  N.  E.  344;  People  v.  Murphy,  135 
N.  Y.  450,  455, 32  N.  E.  138.  But  assuming,  for  the  sake  of  argument, 
that  the  objection  was  sufficient  in  form,  it  is  apparent  that  the 
evidence  in  question  is  pertinent  to  the  defense  set  up  in  the  answer. 
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After  the  entry  of  the  order  denjing  the  motion  made  upon  the 
minutes  to  set  aside  the  verdict  and  for  a  new  triai,  the  plaintiff  made 
another  motion,  at  special  term,  on  the  settled  case  on  appeal,  and 
on  afSdavits  upon  the  grounds  of  surprise  and  newly-discovered  evi- 
dence, which,  after  very  careful  consideration  by  the  learned  trial 
judge  who  presided  thereat,  was  denied.  To  constitute  a  case  for  a 
new  trial  upon  the  ground  of  newly-discovered  evidence,  it  must 
appear  that  the  evidence  has  been  discovered  since  the  trial;  that  it 
could  not  have  been  obtained  upon  the  former  trial  by  the  exercise  of 
reasonable  diligence;  that  it  is  material  to  the  issue,  and  goes  to 
the  merits  of  the  case,  and  not  merely  to  impeach  the  character  or 
credit  of  a  former  witness;  that  it  is  not  merely  cumulative;  and 
that  its  character  is  such  that  it  would  probably  have  changed  the 
result  When  all  these  facts  appear,  and  the  court  is  satisfied  that 
the  ends  of  justice  will  be  promoted  by  allowing  the  moving  party 
an  opportunity  to  present  the  newly-discovered  evidence,  the  motion 
will  be  granted.  Baylies,  New  Trials  &  App.  524,  525,  and  citations; 
Grab.  &  W.  New  Trials,  p.  1021;  Glassford  v.  Lewis,  82  Hun,  46,  48,  31 
N.  Y.  Snpp.  162.  We  think  that,  under  the  circumstances  of  the  case 
as  disclosed  by  the  appeal  book,  and  tested  by  the  foregoing  rules, 
the  court  below  properly  denied  the  motion  for  a  new  trial,  and  in 
doing  so  wisely  exercised  the  discretion  vested  in  it. 

One  of  the  grounds  on  which  a  new  trial  is  asked  is  surprise  in  rela- 
tion to  the  rulings  of  the  trial  judge  upon  points  of  law.  This  afforda 
no  ground  whatever  for  granting  the  application.  Oiraudat  v.  Kom, 
8  Daly,  406;  Anderson  v.  Bank,  66  How.  Pr.  8. 

Another  ground  is  that  since  the  trial  the  appellant  has  learned 
that  Brouwer  &  McGown,  after  the  execution  of  the  contract,  became 
convinced  that  they  had  made  a  bad  bargain,  and  the  value  of  the 
flats  was  not  as  stated,  and  appellant  endeavored  to  show  by  their 
affidavits  that  there  was  a  scheme  on  their  part  to  relieve  themselves 
from  the  obligations  of  the  contract  made  in  their  behalf  by  their 
employ^  Mitchell,  and  in  the  latter's  name,  because  they  thought 
the  bonds  were  of  greater  value  than  the  property,  and  that,  in  con- 
sequence thereof,  they  induced  the  defendant  company  to  cancel 
the  contract,  and  sell  lie  property  to  one  Van  Schaick  for  less  than  it 
had  agreed  to  sell  the  same  to  Mitchell;  but  Brouwer,  who  was  called 
as  a  witness  for  the  defendant,  testified  that  his  reason  for  desiring 
to  cancel  the  contract  was: 

"We  had  Intended  to  convey  tbls  pr(^>erty  to  Indlvldnals  to  whom  we  owed 
money,  and  where  we  had  pledged  these  bonds;  and  the  people  declined  tO' 
take  the  property,  and  we  could  not  carry  out  our  contract" 

He  further  testified : 

"I  never  mentioned  that  to  Mr.  Bratnard.  I  told  him  that  the  coupons 
would  not  be  paid,  and  that  I  was  willing  to  abrogate  the  contract  on  that 
ground,  and  that  the  representations  which  were  made  by  Johnson  were  not 
true.  *  *  *  I  told  Mr.  Brainard  the  company  would  not  pay  its  interest; 
that  the  company  would  not  pay,  and  did  not  pay;  and  that  is  true.  The 
company  Is  now  In  the  hands  of  a  receiver." 

In  view  of  the  contradictory  testimony  given  by  the  witness  at 
the  trial,  the  court  below  held  that  a  new  trial  could  not  be  granted 
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upon  his  affidavit  and  that  of  McQown,  his  partner.  This  ruling  is 
amply  supported  by  the  authorities.  In  the  case  of  Dnryee  v.  Den- 
nison,  6  Johns.  249,  the  witness  had  made  statements  inconsistent 
with  his  evidence,  and  Kent,  C.  J.,  in  denjring  the  motion  for  a  new 
trial,  said  "that  it  would  be  productive  of  the  most  dangerous  con- 
sequences if  a  verdict  should  be  set  aside  because  a  witness  had  made 
a  mistake  in  giving  his  evidence."  The  principle  of  the  decision  in 
this  case  has  been  applied  in  nomerous  cases,  among  which  are 
Powell  V.  Jones,  42  Barb.  24;  Carpenter  v.  Coe;  67  Barb.  411;  and 
Nelson  v.  Neil,  12  Wkly.  Dig.  16L  The  ruling  finds  further  support 
in  the  fact  that  the  alleged  newly-discovered  evidence,  by  reason  of 
its  contradictory  nature,  was  of  such  a  character  that  It  would  not 
have  changed  the  result  upon  a  new  trial,  if  one  had  been  ordered. 

The  record  fails  to  disclose  any  evidence  of  coUusion  between  the 
defendant  company  and  Brouwer  &  McGown.  The  contract  made  by 
the  defendant  company  with  Van  Bchaick  was  fully  inquired  into 
upon  the  trial,  and  it  was  shown  that  it  was  of  a  character  entirely 
dififerent  from  that  which  Johnson,  plaintifFs  assignor,  had  been  em- 
ployed to  effect;  and  therefore  no  recovery  for  commissions,  by  rea- 
son of  it,  could  be  had  in  this  action.  The  motion  is  also  based  upon 
the  ground  that  the  plaintiff's  attorney,  who  was  present  at  the  trial, 
was  suffering  from  ill  health,  and  therefore  unable  to  instruct  counsel 
as  fully  as  he  might  have  done,  and  otherwise  to  protect  his  client's 
interests.  These  statements,  if  unchallenged,  would  furnish  no 
ground  for  the  granting  of  a  new  trial,  but,  in  this  connection,  the 
learned  trial  judge  said: 

•There  was  no  suggestion  at  the  trial  that  the  plaintiff's  attorney  -was  un- 
able to  proceed.  The  plaintiff  was  represented  by  able  counsel,  and  his  In- 
terest was  fully  protected.  Plaintiff's  counsel  was  present,  and  assisted  at 
the  trial." 

This  clearly  indicates  that  there  was  no  surprise. 

The  jury  were  instructed  to  find  for  the  plaintiff  if  they  believed 
there  was  no  representation  as  to  the  money  for  the  May  interest 
being  in  the  trust  company;  and,  if  they  found  that  the  defendant 
knew  that  Johnson,  plaintiff's  assignor,  was  to  get  a  coromission  from 
the  other  party,  the  verdict  should  be  for  the  defendant.  Affidavits 
were  presented  from  several  jurors  "that  the  jury  did  not  take  into 
consideration  every  question  of  double  commissions  or  the  represen- 
tations of  Mr.  Johnson,  but  decided  as  they  did  solely  because  they 
believed  the  bonds  offered  were  of  little  value,  and  that  the  defend- 
ants were  parting  with  f220,000  worth  of  property  for  practically 
nothing."  Public  policy  forbids  the  introduction  of  jurors'  affidavits 
to  prove  anything  which  may  have  transpired  in  the  jury  room 
while  consulting  on  their  verdict.  This  rule  excludes  affidavits  to 
show  mistake  or  error  of  the  jurors  in  respect  to  the  merits,  or  irregu- 
larity or  misconduct,  or  that  they  mistook- the  effect  of  their  ver- 
dict, and  intended  something  different.  Dalrymple  v.  Williams,  63 
N.  Y.  361 ;  Qrah.  &  W.  New  Trials,  p.  1432.  This  is  not  a  case  where 
the  jury  have  by  mistake  announced  a  verdict  different  from  that 
agreed  to  by  them,  but  here  it  is  sought  to  be  shown  by  the  intro- 
duction of  llie  affidavits  in  question  that  the  jury  disregarded  the  is- 
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sue  as  presented,  and  found  the  verdict  upon  another  and  different 
issue.  This  cannot  be  done  under  the  rules  above  stated.  For  these 
reasons  the  judgment  and  orders  appealed  from  should  be  affirmed, 
with  costs.    All  concur. 

(11  Misc.  Rep.  337.) 

PERKINS  y.  BRAINARD  QUARRT  CO. 

(Common  Pleas  of  New  Tork  City  and  County,  Oeneral  Term.     February 

4,  1895.) 

Costs— Motion  for  New  Trial  on  Case. 

Where  a  motion  for  a  new  trial  at  special  term  after  trial  by  jury  la 
baaed,  among  other  things,  "on  the  settled  case  herein,"  it  will  be  re- 
garded as  having  been  made  "on  a  case"  within  Code  Civ.  Proc.  |  3251, 
subd.  3,  providing  that  costs  as  on  appeal  should  be  allowed  where  a  mo- 
tion for  a  new  trial  Is  made  on  a  cane. 

Appeal  from  special  term. 

Action  by  Frank  P.  Perkins  against  the  Bralnard  Quarry  CJompany 
to  recover  broker's  commissions.  From  an  order  directing  the  clerk 
to  retax  defendant's  costs  awarded  to  it  in  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEOEBICH,  JJ. 

W.  T.  Birdsall,  for  appellant. 
Jacob  Fromme,  for  respondent 

GIEGERICH,  J.  This  action  waa  brought  for  the  recovery  of 
broker's  commissions  alleged  to  have  been  earned  by  plaintiff's  as- 
signor, and  resulted  in  a  verdict  in  favor  of  the  defendant  Upon  the 
coming  in  of  the  same  the  plaintiff  made  a  motion  for  a  new  trial 
upon  the  minutes,  which  was  denied.  Thereafter  another  applica- 
tion was  made  at  special  term,  based  on  the  settled  case  herein,  and 
afiQdavits  and  papers  theretofore  served,  upon  grounds  of  surprise 
and  newly-discovered  evidence,  which  was  denied,  with  costs.  The 
clerk  having  taxed  Ae  costs  at  flO,  the  defendant  moved  for  a  re- 
taxation,  contending  that  by  section  3251  of  the  Code  it  is  entitled 
to  the  same  costs  as  upon  an  appeal.  The  court  below  sustained  the 
contention,  and  ordered  a  retaxation,  from  which  order  the  plaintiff 
has  appealed. 

Subdivision  3  of  section  3251  of  the  (3ode,  among  other  things,  pro- 
vides that  upon  a  motion  for  a  new  trial  upon  a  case  the  same  sums 
as  upon  appeal  shall  be  allowed.  The  plaintiff's  motion  at  special 
term  was  based,  among  other  things,  "on  the  settled  case  herein," 
and  it  may  therefore  be  regarded  as  having  been  made  "on  a  caae" 
within  the  purview  of  the  above-cited  provisions  of  the  CJode.  Con- 
sequently, when  the  motion  was  denied,  the  defendant  became  en- 
titled to  the  same  costs  as  upon  an  appeal.  Wilcox  v.  Daggett,  16 
Wkly.  Dig.  208;  Atkinson  v.  Truesdell  (Super.  N.  Y.)  7  N.  Y.  Snpp. 
801.  For  these  reasons,  the  order  appealed  from  should  be  affirmed, 
with  costs.    All  concur. 
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(11  MI8C.  Rep.  -sea) 

MYERS  T.  DEAN. 

(Commcm  Pleas  of  New  York  City  and  County,  General  Term.    Febmary  4, 

1895.) 

COMTRACTS— CONSIDERATIOW. 

A  promise  to  pay  for  past  serrices,  rendered  without  a  request.  Is  void 
for  want  of  craisideration. 

On  reargument.  For  decision  on  appeal,  see  29  N.  Y.  Supp.  678. 
For  order  granting  reargument,  see  31  N.  Y.  Supp.  119. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVER  and  BISCHOFF, 
JJ. 

L.  E.  Warren,  for  appellant. 

P.  Q.  Eckerson,  for  respondent.  » 

BOOESTAYEB,  J.  On  the  first  argument  of  this  appeal  we  con- 
clnded  that  on  the  whole  evidence  the  complaint  should  have  been 
dismissed,  and  in  the  opinion  then  deliyered  pointed  out  that  the 
complaint  was  eqniTocal,  and  might  authorize  a  recovery  for  the 
value  of  plaintiff's  services  in  helping  to  procure  the  lease,  or  broker- 
age eo  nomine  for  doing  so;  and  that,  if  the  action  proceeded  upon 
the  ground  of  services,  it  was  impossible  the  judgment  rendered 
should  stand,  because  unsupported  by  evidence  of  the  plaintiff's 
services  as  distinguished  from  the  brokerage  allowed  upon  procur- 
ing the  lease.  We  also  showed  that  from  the  nature  of  the  case 
the  lease  could  not  have  been  procured  by  the  plaintiff's  efforts. 
Myers  V.  Dean,  9  Misc.  Rep.  183,  29  N.  Y.  Supp.  578.  But  upon  the 
motion  for  a  reargument  this  court  carefully  scrutinized  the  record 
as  it  went  to  the  court  of  appeals,  and  compared  it  with  the  pres- 
ent record,  and  found  that  there  was  but  little  difference  in  the 
evidence  contained  in  each;  and  as  the  court  of  appeals  had  de^ 
oided  upon  the  first  record  that,  although  it  was  difiieult  to  see  in 
the  e\idence  that  plaintiff  did  very  much  by  way  of  accomplishing 
the  result  that  was  reached  in  the  negotiation  with  the  comptroller, 
yet  the  conclusion  was  permitted  from  such  evidence  that  he  did 
bring  the  defendant  and  that  oificer  together,  and  that  while  the 
negotiation  was  pending  the  defendant  treated  the  plaintiff  as  in  his 
service,  and  promised  to  pay  him  the  amount  claimed  by  way  of 
brokerage  or  commissions  in  the  event  the  transaction  resulted  in 
u  lease  of  the  property  to  him,  and  that,  therefore,  it  was  proper  to 
submit  that  question  to  the  jury  (30  N.  E.  259);  and,  after  a  careful 
reargument  of  the  whole  case,  we  feel  bound  to  follow  the  determi- 
uation  of  the  court  of  last  resort  in  that  respect.  The  earnestness 
with  which  the  main  question  was  debated  upon  the  former  argu- 
ment probably  led  the  judges  then  composing  the  general  term  to 
overlook  an  exception  taken  to  the  refusal  of  the  court  to  charge  one 
of  the  defendant's  requests,  which  was  as  follows: 

"If  you  find  defendant  agreed  to  pay  plaintiff  brokerage,  and  that  that 
promise  was  made  November  2,  1888,  and  after  all  the  services  plaintiff  ren- 
dered had  been  performed,  and  tliat  no  service  was  rendered  subseijuent  to 
that  date  which  tended  towards  defendant's  procuring  the  lease,  the  plaintiff 
is  not  entitled  to  recover." 
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This  request  was  founded  apon  evidence  in  the  case,  and  we 
think  shonld  hare  been  granted.  It  called  the  jury's  attention  spe- 
cifically to  the  time  when,  according  to  defendant's  testimony,  the 
promise  to  pay  brokerage  had  been  made  by  him,  if  ever.  It  is  true 
that  plaintifF  had  testified  differently,  but  the  jury  as  to  this  portion 
of  the  testimony  might  have  believed  the  defendant,  and  not  the 
plaintiff,  and,  if  they  did  not  believe  the  defendant's  testimony,  then 
the  promise  was  made  without  consideration.  It  is  well  settled 
that,  where  services  are  rendered  by  a  volunt^r  without  a  request, 
an  action  cannot  be  maintained  to  recover  their  value.  Bartholo- 
mew V.  Jackson,  20  Johns.  28;  Livingston  T.  Ackeston,  5  Cow.  531; 
Williams  v.  Hutchinson,  3  N.  Y.  312;  McCarthy  v.  Mayor,  96  N.  Y. 
1.  An  express  promise  to  pay  for  past  services,  rendered  without 
a  request,  is  void  for  want  of  consideration.  The  defendant  was 
under  no  obligation  to  make  the  promise  or  to  pay  for  services  there- 
tofore rendered.  It  was  wholly  voluntary,  and  cannot  be  made  the 
basis  of  an  action.  Presbyterian  Church  v.  Cooper,  112  N.  Y.  617, 
20  N.  E.  352;  Baptist  Church  v.  Cornell,  117  N.  Y.  601,  23  N.  E.  177; 
Eastwood  V.  Kenyon,  11  Adol.  &  E.  438.  A  primary  benefit  volun- 
tarily conferred  by  plaintiff,  and  adopted  by  defendant,  is  not  such 
a  consideration  as  will  sustain  an  action  on  a  subsequent  express 
promise.  Smith  v.  Ware,  13  Johns.  257;  Ehle  v.  Judson,  24  Wend. 
97;  Geer  v.  Archer,  2  Barb.  420;  Chilcott  v.  Trimble,  13  Barb.  508; 
Ainsley  v.  Mead,  3  Lans.  126.  The  court's  refusal  to  chai^  the 
jury  as  requested  withdrew  from  their  attention  the  law  appli- 
cable to  the  facts  established  by  defendant's  evidence,  and  was  such 
error  as  cannot  be  deemed  harmless.  Nor  is  plaintiff's  contention 
that  it  had  been  substantially  charged  by  the  court  tenable.  The 
charge  upon  that  point  was  general,  and  the  jury  could  have  in- 
ferred from  it  that  a  promise  made  subsequent  to  the  n^otiations, 
but  before  the  final  completion  of  the  transaction,  would  have  been 
suflBcient. 

But  the  plaintiff  claims  that  the  recovery  was  for  services  ren- 
dered, and  not  for  brokerage  eo  nomine,  and  that,  therefore,  the  re- 
quest was  infirm,  in  that  the  word  "brokerage"  was  used  in  it  in- 
stead of  ^'compensation."  This  criticism  is  not  sound,  for  it  is  clear 
that  the  word  "brokerage"  in  this  request  was  used  in  its  common 
and  ordinary  acceptation,  as  defined  by  the  Imperial  Dictionary, 
the  Encyclopaedic  Dictionary,  Webster,  and  others  as  the  equiva- 
lent of  compensation  for  services  rendered,  and  not  in  the  strict 
legal  definition  of  the  term.  A  reading  of  the  case  shows  that  all 
the  parties  to  the  action  and  their  counsel  had  used  it  in  this  sense 
throughout  the  trial;  and  the  learned  judge  himself  used  it  in  this 
sense  in  his  charge,  for  he  said,  "And  promised  to  pay  him  the 
amount  claimed  by  way  of  brokerage  or  commission,  in  the  event," 
etc.  As  before  stated,  in  the  opinion  delivered  on  the  first  ai^u- 
ment  of  this  appeal,  we  held  that  there  could  be  no  recovery  for 
brokerage  eo  nomine  for  procuring  the  lease,  and  to  this  decision 
we  adhere.  Therefore  the  verdict  of  the  jury  must  have  been  for 
the  supposed  value  of  the  plaintiff's  services.  The  only  testimony 
on  that  subject  was  by  the  plaintiff  himself,  and  he  testified  it  was 
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to  be  1  per  cent  upon  the  gross  amount  of  the  lease.  This  is  full 
compensation  for  procuring  a  lease,  which  it  is  acknowledged  the 
plaintiff  did  not  do  in  this  case,  and  the  jury  evidently  did  not  ac- 
cept the  statement  in  its  entirety,  for  the  verdict,  as  we  figure  it 
out,  is  only  about  three-quarters  of  1  per  cent  upon  the  gross 
amount  It  is  clear,  iheretOre,  that  the  jury  must  have  been  in 
some  way  misled  as  to  the  value  of  such  services,  as  the  amount  of 
the  verdict  (f  2,973.56)  appears  to  us  to  be  grossly  in  excess  of  the 
value  of  any  services  testified  to  by  the  plaintiff.  The  judgment 
must  therefore  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event    All  concur. 


(11  Misc.  Rep.  300.) 

GOODMAN  V.  MYERa 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.) 

WlTHXaSES— Credibilitt. 

In  an  action  against  a  marshal  for  seizure  of  goods  under  execution 
against  plaintiff's  vendor,  a  witness,  wbo  testified  that  he  saw  the  execu- 
tion debtor  In  possession  of  the  goods  as  apparent  owner  after  tne  alleged 
transfer,  may  be  asked,  for  the  purpose  of  showing  a  pecuniary  interest 
in  the  result  of  the  action,  whether  he  had  indemnified  the  marshal,  and 
If  he  knew  that,  if  the  marshal  had  to  pay,  be  (witness)  would  be  hdd 
responsible. 

Appeal  from  trial  term. 

Action  by  George  Qoodman  against  Henry  Myers  to  recover  dam- 
ages for  the  seizure  by  defendant  as  city  marshal,  of  the  contents 
of  a  grocery  store  at  71  Cannon  street  Defendant  justified  under 
an  attachment  against  Fischel  &  Schwartz,  alleging  that  they  Iiad 
a  leviable  interest  in  the  goods.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOBj  JJ. 

A.  H.  Berrick,  for  appellant 
Chatles  Steckler,  for  respondent 

DALY,  C.  J.  The  plaintiff,  Qeoi^e  Gkwdman,  claimed  to  be  the 
owner  of  a  grocery  business  at  71  Cannon  street,  by  virtue  of  a  bill 
of  sale  executed  to  him  on  October  24, 1892,  the  day  before  the  mar- 
shal's levy,  by  his  brother,  Adolph  Qoodman.  Adolph  Goodman 
claimed  to  have  a  bUl  of  sale  from  Fischel,  one  of  the  debtors  in  the 
attachment  executed  on  October  22,  1892.  The  bona  fides  of  these 
conveyances  was  the  issue  tried  in  the  action,  and  the  jury  found  by 
their  verdict  that  they  were  executed  ta  good  faith,  and  for  a  valu- 
able consideration.  It  is  contended  by  appellant  that  the  verdict 
was  against  the  evidence;  that  the  sales  were  presumptively  fraudu- 
lent because  the  vendor,  Fischel,  remained  in  possession  after  his 
conveyance, and  that  there  was  no  evidence  to  rebut  the  presumption; 
and  that  evidence  was  improperly  admitted  to  affect  the  credibility 
of  defendant's  witness  Kulla.  The  case  as  made  out  by  plaintiff 
was  this:    Fischel,  in  August,  1892,  borrowed  |300  from  his  broth- 
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er-in-law,  Adolph  Goodman,  to  buy  this  grocery,  and  gave  his  note 
for  it  When  the  note  was  due,  on  October  22,  1892,  Goodman  de- 
manded payment,  and  Fischel  offered  to  give  him  the  store  upon  sur- 
render of  the  note  and  the  payment  of  f  25  additional ;  whereupon  a 
bill  of  sale  was  executed.  Adolph  Goodman  immediately  sought  a 
purchaser  for  the  business,  and  found  one  in  his  brother,  the  plain- 
tiff, who  was  brought  to  him  two  days  after  by  a  broker,  and  to 
whom  he  sold  for  f  350.  The  i>eculiar  circumstance  of  his  making  a 
sale  to  his  own  brother  through  a  broker,  and  the  other  circum- 
stances of  the  case,  are  the  subject  of  criticism  by  the  plaintiff,  but 
the  jury  considered  the  explanation  and  statements  given  by  the 
witnesses,  the  two  brothers,  the  broker,  and  others,  and,  if  they 
believed  that  the  witnesses  were  truthful,  they  were  entirely  justified 
in  finding  that  Adolph  Goodman  took  his  property  In  good  faith,  in 
payment  of  his  debt,  and  that  George  Goodman,  the  plaintiff,  bought 
it  in  good  faith,  for  cash.  The  verdict  of  a  jury,  upon  such  a  state 
of  facts  as  here  disclosed,  could  not  be  disturbed  by  us,  in  any  rea- 
sonable view  of  our  duty  to  review  evidence  upon  the  motion  for  a 
new  trial. 

The  fact  that  Fischel,  the  judgment  debtor,  remained  upon  the 
premises  after  the  sale  by  him,  cannot  be  disputed.  Whether  he  re- 
mained in  the  store,  or  merely  occupied  by  permission  of  his  vendee 
the  dwelling  apartments  in  the  rear,  was  perhaps  a  question  on  the 
evidence.  Defendant's  witnesses  swore  that  he  was  in  the  store,  and 
negotiated  for  the  sale  of  it,  after  his  alleged  sale  to  Goodman. 
Upon  the  facts  the  court  would  have  been  justified  In  instructing 
the  jury  that  there  was  no  actual  and  continued  change  of  pos- 
session, and  that  the  sale  was  therefore  presumptively  fraudulent 
Defendant  claims  that  upon  the  evidence  as  to  Fischel's  possession 
he  was  entitled  to  a  dismissal  of  the  complaint,  and  such  was  his 
motion  at  the  close  of  the  plaintifiTs  case.  The  motion  was  properly 
denied,  because  the  plaintiff  had  furnished  evidence  from  which  the 
jury  might  find  that  the  sale  by  Fischel  was  made  in  good  faith,  and 
without  any  intent  to  defraud  his  creditors.  2  Rev.  St.  136.  Adolph 
Goodman  explained  that  he  permitted  Fischel  and  his  family  to  live 
in  their  apartments  back  of  the  store  until  they  got  another  place. 
The  sale  was  made  on  Saturday,  with  the  privilege  to  remain  over 
Sunday,  "or  until  Tuesday  or  Wednesday,  or  until  he  got  another 
place."  One  of  defendant's  witnesses, — KuUa, — who  was  called  to 
testify  that  he  saw  Fischel  behind  the  counter,  selling,  as  usual, 
on  Sunday  and  Monday,  when  he  went  to  collect  a  bill  due  him, 
was  asked  on  cross-examination  whether  he  had  indemnified  the 
marshal  in  this  case,  and  if  he  knew  that  if  the  marshal  had  to 
pay  he  would  be  held  responsible,  to  which  he  made  an  affirmative 
answer.  Exception  was  taken  by  plaintiff  to  the  allowance  of  th<ise 
questions,  but  the  ruling  of  the  court  was  correct.  The  testimony 
went  to  a  most  important  circumstance  affecting  the  validity  of 
plaintiff's  ownership,  and  the  latter  was  entitled  to  show  that  the 
witness  had  a  pecuniary  interest  in  the  result  of  the  action,  which 
ought  to  be  considered  by  the  jury  in  weighing  his  testimony.  The 
judgment  and  order  should  be  afiirmed,  with  costs.    All  concur. 
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(11  Ml8C.  Rep.  372.) 

LEVY  V.  KOTTMAN. 

(Common  Pleas  of  New  York  City  and  (bounty,  General  Term.    February  4, 

18S5.) 

1.  Contracts— <3os8Tructiow—Whek  a  Question  at  Law. 

Where  tbere  Is  no  ambiguity  In  the  terms  of  a  contract.  It  Is  the  prov- 
ince of  the  court,  and  not  of  the  Jury,  to  determine  its  meaning. 

2.  Factg-rs  and  Brokkhs— Commissions— Procurino  Purchaskr. 

Defendant  signed  a  writing  as  follows:  "Received  from  C.  the  sum  of 
$00  on  account  of  contract  price  of  ?2ii,500  on  the  sale  of  premises  •  •  •; 
$930  to  be  paid  on  this  day,  and  $24,500  on  the  delivery  of  the  deed,  the 
contract  to  be  made  at  the  office  of  N."  Hdd,  that  such  writing  was  not 
a  contract  for  the  purchase  and  sale  of  the  premises,  but  was  merely 
an  option,  and  therefore  did  not  entitle  plaintiff,  who  brought  the  parties 
-  together,  to  commissions  as  having  procured  a  purchaser. 

Appeal  from  city  court,  general  term. 

Action  by  Morris  Levy  against  Elizabeth  E.  Kottman  for  commis- 
sions  as  a  broker.  Prom  a  judgment  of  the  city  court  (28  N.  Y. 
Bupp.  1150)  affirming  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Eeversed. 

Argued  before  BOOKSTAVEB,  BISCHOFF,  and  QIEGERICH,  J  J. 

Edward  W.  8.  Johnston,  for  appellant 
J.  L.  Weinberg,  for  respondent 

BOOKSTAVER,  J.  This  action  was  brought  for  broker's  commis- 
sions under  an  employment  to  procure  a  purchaser  of  certain  real 
estate  in  the  city  of  New  York.  The  plaintiff  brought  to  the  defend- 
ant one  Israel  M.  Cohen,  who,  after  some  negotiation,  made  a  verbal 
agreement  to  pay  $25,500  for  the  property,  and  gave  the  defendant 
$50  on  account  thereof,  and  procured  her  to  sign  ti^e  following  paper: 

"New  York,  June  6th,  1892. 
"Received  from  I.  M.  Cohen  the  sum  of  fifty  dollars,  on  account  of  contract 
price  of  $25,500  on  the  sale  of  premises  known  as  2(J4  Delancey  street.  New 
York;  $950  to  be  paid  on  this  day,  and  $24,500  on  the  delivery  of  the  deed; 
the  contract  to  be  made  at  the  office  of  Jacob  Manheim,  280  Broadway. 

"[Signed}  Elizabeth  E.  Kottman." 

This  receipt  was  given,  and  the  payment  made,  on  Sunday,  June 
6,  1892,  and  it  is  uncontradicted  that  the  purchaser  made  no  other 
payment  than  this  $50.  It  is  conceded  that  the  pretended  purchaser 
never  made  a  written  contract  to  buy  the  house,  and  tihat  no  other 
contract  was  subsequently  entered  into,  and  that  the  defendant  was 
notified  that  the  purchaser  would  not  sign  the  contract,  and  that  it 
was  the  voluntary  act  of  the  purchaser  that  he  did  not  pay  the 
$950  on  the  day  he  agreed  to  do  so;  that  he  could  have  done  so  if 
he  had  desired,  but  did  not;  and  that  he  never  signed  the  foregoing 
paper,  or  any  other  to  purchase  the  house,  and  that  he  did  not  appear 
at  the  appointed  time  and  place  to  sign  the  contract  contemplated 
in  the  paper.  This  $50  was  paid  to  defendant's  husband,  and  he 
testified : 

v.82N.v.8.no.3 — 16 
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"I  was  a.  little  shy  abont  taking  the  $50.  I  told  him  then  and  there  that  I 
took  that  on  condition  only  that  It  was  to  hold  over;  that  I  would  make  no 
arrangement  for  any  other  purchaser  between  now  and  to-morrow  morning 
at  ten  o'clock,  when  we  would  draw  a  contract  •  *  •  I  then  said:  'Gen- 
tlemen, bear  this  In  mind:  I  am  taking  this  on  condition  that  the  contract  will 
be  drawn  to-morrow  at  ten  o'clock,  at  a  certain  place,  and  I  claim  that  the 
commission  is  due  at  the  signing  of  the  contract'  *  *  *  I  never  saw  the 
purchaser,  Cohen,  after  being  In  there,  until  one  day  last  week,  in  the  court- 
room here." 

The  defendant  moved  to  dismisa  the  complaint,  both  when  plain- 
tiff rested  and  at  the  close  of  the  whole  case,  on  the  grounds:  (1) 
That  the  plaintiff  had  not  established  a  cause  of  action,  had  not 
complied  with  the  agreement  to  procure  a  purchaser,  and  had  only 
procured  an  option,  and  that  even  that  was  not  complied  with,  as 
the  purchaser  did  not  pay  the  J950  on  the  day  agreed;  (2)  that  nc 
employment  is  shown  by  the  defendant,  or  ratification  of  any  em- 
ployment, and  on  the  ground  that  the  broker  had  not  procured  a  pur- 
chaser ready,  able,  and  willing  to  complete,  or  one  who  would  entei 
into  any  contract  that  could  be  enforced;  and  (3)  that  the  alleged 
contract  was  illegal,  having  been  made  on  a  Sunday.  In  submitting 
the  case  to  the  jury,  the  court,  among  other  things,  said  that  they 
had  heard  the  evidence,  and  the  receipt  (being  the  paper  before 
recited)  would  be  handed  to  them,  and  that  it  was  for  them  to  say 
what  that  receipt  imported;  in  other  words,  it  waa  submitted  tc 
the  jury  to  determine  the  legal  import  of  this  paper.  This  wae 
clearly  error.  There  was  no  ambiguity  in  it,  and  it  was  the  duty 
of  the  court,  and  not  of  the  jury,  to  determine  its  import  and  mean 
ing.  Dwight  v.  Insurance  Co.,  103  N.  Y.  341,  350,  8  N.  E.  654;  Gla 
cius  V.  Black,  67  N.  Y.  563 ;  Lomer  v.  Meeker,  25  N.  Y.  361.  For  thie 
error  alone  the  judgment  should  be  reversed.  But,  in  our  opinion, 
there  is  a  fatal  difficulty  which  will  prevent  the  plaintiff  recovering 
in  any  event  It  is  clear  the  receipt  given  in  evidence  is  not  a  bind 
ing  contract  upon  the  parties,  and  was  not  intended  by  them  sg 
to  be.  It  expressly  provided  for  the  making  of  a  binding  contract 
at  the  office  of  Jacob  Manheim,  280  Broadway,  and,  although  tiie 
paper  itself  does  not  show  when  this  contract  was  to  be  made,  it 
appears  from  the  uncontradicted  evidence  that  it  was  to  be  on  the 
following  day,  and  the  pretended  purchaser  on  the  following  day 
failed  to  appear  at  Mr.  Manheim's  office,  nor  did  he  at  any  time 
offer  to  execute  any  contract  in  regard  to  the  purchase  of  this  house, 
although  the  defendant,  as  far  as  the  testimony  shows,  was  at  all 
times  willing  to  complete  the  contract  according  to  its  terms.  More 
over,  he  failed  to  pay  the  $950,  which  he  had  agreed  to  do,  at  the 
time  agreed.  It  is  too  well  settled  to  require  the  citation  of  an 
thority  that  before  a  broker  becomes  entitled  to  his  commission  be 
must  procure  a  purchaser  ready,  able,  and  willing  to  complete  thf 
purchase.  This  it  is  clear  the  plaintiff  did  not  do.  The  receipt 
was  not  an  agreement  to  purchase,  and  was  not  signed  by  him,  an^ 
could  not  be  enforced  by  the  defendant  against  him.  The  testimonj 
of  the  defendant's  husband  and  the  paper  itself  show  that  it  was  £ 
mere  option  to  purchase,  for  which  he  paid  |50,  and  was  to  be  gooc 
until  the  following  day;   then  the  purchaser,  by  failing  to  appear 
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forfeited  his  option,  and  that  was  the  end  of  the  defendant's  contract 
as  set  forth  in  the  receipt.  In  Piatt  v.  Kohler,  65  Hun,  657,  20  N.  Y. 
Supp.  547,  it  was  said  that: 

"Ab  no  enf<nceal>le  agreement  was  ever  made  between  Eobler  and  Morgan- 
thau,  and  as  Kobler  was  not  In  fault,  Piatt,  the  plaintiff,  had  not  earned  any 
commissions,  and  that  the  present  case  was  not  one  In  which  a  principal  bad 
changed  his  mind,  and  refused  to  carry  out  a  contract  made  by  the  broker 
upon  terms  authorized  by  the  principal;  but  was  a  case  where  no  benefit  had 
resulted  to  the  principal  from  the  broker's  efforts,  because  Kohler  could  not 
compel  Morganthan  to  perform,  nw  recover  from  him  damages  for  nonper- 
formance." 

In  Bennett  r.  Egan,  3  Misc.  Bep.  421,  23  K  T.  Sapp.  154,  the  conrt 
says: 

"Whenever  the  broker's  services  have  resulted  in  such  a  complete  meeting  of 
the  minds  of  both  vendor  and  vendee,  he  is.  In  the  absence  of  an  express  stipu- 
lation to  the  c(»trary,  entitled  to  the  compenaatlcm  agreed  upon,  or  to  the  usual 
commission,  although  the  vendor  changes  his  mind,  and  refuses  to  enter  Into 
a  written  contract  In  such  a  case  the  vendor  cannot,  by  his  own  wrongful 
act,  deprive  the  broker  of  his  commission.  On  the  other  hand,  as  long  as  the 
vendor  insists  upon  something  which  he  has  a  right  to  Insist  upon  as  a  condi- 
tion of  sale,  and  to  which  the  vendee  refuses  to  assent,  In  consequence  of  which 
disagreement  the  vendee  refuses  to  enter  Into  an  enforceable  contract,  it  can- 
not be  beld  that  the  broker  procured  a  complete  meeting  of  the  minds  of  both 
vendor  and  vendee.   This  proposition  is  self-evident." 

In  the  case  last  cited  the  written  contract  or  receipt  was  stronger 
than  in  this,  and  was  signed  by  both  parties,  not  by  the  seller  alone; 
and  in  relation  to  it  the  court  said:  "The  question  therefore  arises 
whether  the  written  instrument,  of  itself,  was  or  waa  not  an  enforce- 
able contract  fm*  the  sale  and  purchase  of  the  real  estate  therein  re- 
ferred to";  and,  after  a  full  discussion  of  all  the  authorities,  con- 
cludes that  it  was  not.  In  CJrombie  v.  Waldo,  137  N.  Y.  129,  32 
N.  E.  1042,  the  plaintiffs,  real-estate  brokers,  were  emidoyed  by  de- 
fendant to  procure  a  lease  of  certain  real  estate  owned  by  her. 
They  procured  the  execution  of  an  agreement  by  the  trustees  of  com- 
mon schools  for  the  Twelfth  ward  of  the  city  of  New  York.  That 
agreement  was  a  conditional  agreement,  upon  which  neither  the 
trustees  nor  the  defendant  could  have  enforced  specific  performance; 
and  the  court  said: 

"The  contract  was  <»ie  which  the  defendant  could  not  enforce.  Neither  of 
the  parties  stood  In  any  better  position  than  they  did  before  It  was  executed; 
for  merely  procuring  the  execution  of  su<^  a  paper,  It  cannot  be  said  either 
that  the  plaintiffs  had  procured  a  lease  for  the  defendant,  or  a  valid  agree- 
ment for  a  lease,  or  that  they  had  In  any  way  earned  their  commissions." 

And  in  Ctondict  v.  Cowdrey,  139  N.  Y.  274,  34  N.  E.  781,  the 
court  says: 

"To  entitle  a  broker  to  recover  commissions  on  a  sale  of  real  estate  where 
the  contract  with  him  requires  a  sale  to  be  effected  through  his  agency,  It  is 
not  sufficient  to  show  a  provisional  arrangement  which  has  failed  because  of 
the  nonfalflllment  of  a  condition  not  dependent  upon  the  action  of  the  vendor, 
but  a  binding  and  enforceable  agreement  for  the  sale  and  conveyance  of  the 
land  must  be  proved." 

8ee,  also,  Barnes  t.  Roberts,  5  Bosw.  73;  Jewett  t.  Emson,  2  Bob. 
(N.  Y.)  165;  Gilder  t,  Davis  (Sup.)  18  N.  Y.  Supp.  544;  Wall  v.  Il- 
luminating Co.  (Sup.)  4  N.  Y.  Supp.  697;  Dwjer  v.  Raborn  (Wash.) 
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33  Pac.  350.  This  case  is  just  the  reverse  of  Simonson  t.  Kissick, 
4.  Dalj,  143,  in  which  $76  had  been  paid  on  account  of  and  as  part  of 
the  purchase  price,  and  the  court  held  that  the  agreement- entered 
into  was  one  which  a  court  of  equity  could  specificallj  enforce,  and 
not  a  mere  option,  as  we  think  this  agreement  undoubtedly  is.  It 
also  differs  from  other  cases  cited  by  plaintiff's  counsel  where  the 
vendor,  and  not  the  vendee,  refused  to  complete  the  purchase.  The 
judgment  must  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant,  to  abide  the  event    All  concur. 


(11  Misc.  Rep.  390.) 

WINCH  ▼.  FARMERS'  LOAN  &  TRUST  CO.  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   February  4, 

1895.) 

1.   CONTSACTa— CONBTnUCTION — AliTiEOTNO   PERrORMANrE. 

An  agreement  signed  by  defendants  recited  that  they  proposed  to  form 
a  gas  company;  that  plalntlfT  was  in  possession  of  certain  Information 
likely  to  be  of  value  to  them;  that,  "in  consideration  of  said  W.  [plaintiff] 
having  given  us  such  Information,"  they  agreed  to  give  him  certain  bonds; 
and  that  "it  is  understood  that  said  information  Is  of  a  character  to  di- 
rectly affect  the  validity  or  operation  of  a  certain  contract"  which  defend- 
ants had  made,  or  were  about  to  make,  with  the  owners  of  a  certain  chai^ 
ter  or  franchise.  Htid,  that  defendants'  promise  referred  to  Information 
which  plaintiff  was  yet  to  Impart,  and  tiberefore  the  complaint  was  de- 
fective, in  not  alleging  that  plaintiff  had  given  the  Information,  or  stating 
a  valid  excuse  for  his  failure  to  do  sa 

&  Pleading — Amendment. 

A  complaint  which  Is  defective,  in  that  it  does  not  state  that  plaintiff 
had  performed,  on  his  part,  the  conditions  of  the  contract  sued  on,  may 
be  amended  by  inserting  such  allegation. 

8.  Appeal — Exceptions — Ruling  on  Qcestion  of  Law. 

Where  a  motion  for  leave  to  amend  the  complaint  Is  denied  on  the  erro- 
neous ground  that  the  Instrument  sued  on  was  a  promise  to  pay  for  past 
services,  and  therefore  not  enforceable,  such  ruling  Is  on  a  question  of 
law,  and  an  exception  thereto  presents  a  matter  tor  the  consideration  of 
the  appellate  court. 

Appeal  from  trial  term. 

Action  by  CSiarles  F.  Winch  against  the  Farmers'  Loan  &  Trust 
Company,  as  executor  of  the  will  of  Benjamin  F.  Sherman,  deceased, 
and  Henry  E.  Fanshawe,  to  recover  for  breach  of  alleged  agreement 
to  comi)ensate  plaintiff  by  payment  in  bonds  for  services  in  imparting 
particular  information.  The  complaint  was  dismissed,  and  plain- 
tiff appeals.    Keversed. 

Ai^ed  before  DALY,  0.  J.,  and  BOOKSTAVER  and  BISOHOFF, 
JJ. 

Edward  Swann,  for  appellant 

Wm.  D.  Veeder,  for  respondent  Trust  Co. 

Edward  B.  Hill,  for  respondent  Fanshawe. 

BISC3H0FF,  J.  The  action  was  brought  to  recover  upon  the  fol- 
lowing instrument,  which  was  annexed  to,  and  by  appropriate  and 
suflQcient  averment  made  a  part  of,  the  complaint: 
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"New  York,  March  4tli,  1890. 

"Whereas,  we,  the  undersigned,  for  ourselves  and  others  In  interest,  propose 
the  formation  of  a  gas  company  In  Brooklyn,  or  for  operation  In  Brooklyn,  or 
the  operation  In  Brooklyn  of  a  company  already  formed;  and  whereas, 
Charles  F.  Winch,  of  New  York,  is  In  possesslcm  of  certain  Information  which. 
If  imparted  to  us,  is  likely  to  be  of  value  to  us:  We  hereby  agree,  in  considera- 
tion of  said  Winch  having  given  us  such  Information,  to  give  said  Winch  five 
<5)  bonds  at  first  mortgage  of  said  gas  works  or  said  company,  making  a 
par  value  of  five  thousand  dollars  in  the  best  of  any  securities  issued,  and  pay- 
able as  soon  as  issued  or  printed.  It  Is  understood  that  said  information  is  of  a 
character  to  directly  affect  the  validity  or  operation  of  a  certain  contract  or 
agreement  now  made,  or  in  progress  of  making,  between  us  and  the  owners  or 
supposed  owners  of  a  charter  or  franchise  commonly  known  as  the  'Equity 
Cbiuter  of  the  Equity  Company  of  Williamsburgh,  Brooklyn.' 

"[Signed]  B.  F.  Sherman. 

"Hy.  E.  Fanshawe. 

"Witness;   B.  M.  CarrolL" 

The  complaint  alleged  that  the  "agreement"  was  entered  into  "for 
yalnable  consideration";  that  the  bonds  "agreed"  to  be  given  were 
those  of  the  "Equity  Gaslight  Company  of  the  Eastern  District  of 
the  City  of  Brooklyn";  that  said  company  had  "printed  and  issued" 
its  bonds;  and  that  the  defendant,  after  due  demand,  had  severally 
failed  to  deliver  the  "five  bonds,  as  agreed,"  or  any  other  bonds.  It 
further  alleged  the  death  of  Shennan;  that  his  last  will  and  testa- 
ment, of  which  the  Fanners'  Loan  &  Trust  Company  was  nominated 
and  appointed  executor,  was  admitted  to  probate;  and  that  such 
trust  company  had  duly  entered  upon  the  performance  of  its  duties 
as  such  executor.  Judgment  was  demanded  in  the  sum  of  $5,000, 
damages  alleged  to  have  resulted  to  the  plaintiff  from  the  failure  to 
deliver  the  bonds.  It  was  not,  however,  particularly  alleged  that 
the  plaintiff  did  impart  the  information  alluded  to,  or  that  he  had 
otherwise  performed  the  agreement  on  his  part.  The  making  of 
any  such  agreement  was  severally  denied  by  the  defendants.  When 
the  cause  was  called  for  trial,  and  the  jury  had  been  sworn,  the 
learned  trial  judge,  before  any  evidence  was  taken,  and  on  motion  of 
counsel  for  each  of  the  defendants,  dismissed  the  complaint,  upon 
the  ground  that  no  cause  of  action  was  predicable  of  the  facts 
therein  alleged.  The  plaintiff's  counsel  opposed  the  motion  for  dis- 
missal, and  also  requested  leave  to  withdraw  a  juror  and  to  amend. 
The  request  was  denied,  and  to  the  several  rulings  an  exception  ap- 
pears in  the  record. 

Some  doubt  arose  at  the  trial  with  regard  to  the  proper  meaning 
of  the  instrument  annexed  to  the  complaint  Viewing  it  as  an 
agreement  made  upon  sufficient  consideration,  namely,  that  Sher- 
man and  Fanshawe  thereby  promised  to  pay  in  bonds  for  infor- 
mation which  the  plaintiff  promised  to  supply  thereafter,  no  error 
is  predicable  of  the  learned  trial  judge's  ruling  that  the  complaint 
was  defective,  upon  application  of  the  familiar  rule  that  perform- 
ance, or  an  excuse  of  nonperformance,  of  a  condition  precedent, 
must  be  averred  and  proved.  Oakley  v.  Morton,  11  N.  Y.  25,  30; 
Levy  V.  Burgess,  64  N.  Y.  390,  394;  Tooker  v.  Armoux,  76  N.  Y. 
397,  400;  Bogardus  v.  Insurance  Co.,  101  N.  Y.  328,  334,  4  N.  E.  522. 
Constraing  the  instrument,  however,  to  have  been  a  mere  promise 
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.by  Sherman  and  Fanshawe  to  pay  for  information  already  imparted, 
the  trial  judge  deemed  the  complaint  to  be  wanting  in  snbstance  be- 
caase  of  the  omission  of  an  averment  that  the  information  was  im- 
parted at  the  request  of  the  promisors,  express  or  implied.  Obriooa- 
ly,  in  the  absence  of  such  a  request,  the  promise  to  pay  was  nadnm 
pactum,  and  the  omission  to  allege  it  rendered  the  complaint  fatally 
defective.  3  Am.  &  Eng.  Enc.  Law,  p.  838,  and  cases  collated  in 
the  notes;  Baylies,  Code  PI.  135;  Maxw.  Code  PI.  84;  Bliss,  Code  PI. 
§  276,  277;  Boone,  Code  PL  §  19;  Livingston  v.  Rogers,  1  Gaines, 
583. 

We  are  clear,  however,  from  a  careful  scrutiny  of  the  entire  con- 
text of  the  instrument,  that  Sherman  and  Fanshawe's  promise  had 
reference  only  to  information  which  the  plaintiff  was  yet  to  impart; 
the  language,  "in  consideration  of  said  Winch  having  given  such 
information,"  having  been  employed  in  the  sense  of  "when,"  "pro- 
vided," or  ''if  "said  Winch"  shall  have  "given  such  information." 
In  that  view,  as  already  stated,  the  complaint  was  defective,  in 
that  it  did  not  allege  that  the  plaintiff  did  impart  the  information, 
or  an  excuse  for  not  having  imparted  it. 

As  we  construe  the  instrument,  the  complaint  was  open  to  amend- 
ment, since  an  allegation  of  the  plaintiflPs  performance,  or  of  an  ex- 
cuse of  his  nonperformance,  would  not  necessarily  conflict  with  the 
terms  of  Sherman  and  Fanshawe's  alleged  promise.  K  the  party 
seeking  to  avail  himself  of  the  other's  defective  pleading  chooses 
to  wait  until  the  cause  is  moved  for  trial  before  he  makes  toiown  his 
objection,  the  "furtherance  of  justice"  admits  of  even  a  more  than 
ordinarily  generous  use  of  the  power  conferred  upon  the  trial  court 
(Code  Civ.  Proc.  §  723)  to  gmnt  leave  to  amend  (Woolsey  v.  Village 
of  Rondout,  *41  N.  Y.  603,  604,  4  Abb.  Dec.  639);  particularly  so, 
if  it  be  considered  that  the  party  whose  pleading  is  at  fault,  unless 
relief  can  be  had  upon  a  motion  for  a  new  trial  at  special  term,  may 
be  remediless  should  special  or  peculiar  hardship  result  from  a  re- 
fusal to  grant  such  leave.  A  request  for  leave  to  amend  at  the 
trial,  if  the  proposed  amendment  is  one  which  it  is  within  its  prov- 
ince to  allow,  is  addressed  to  the  discretion  of  the  trial  court  Miner 
V.  Baron,  131  N.  Y.  677,  30  N.  E.  481.  An  appeal  to  the  general 
term  from  a  final  judgment  may  be  taken  only  upon  questions  of  law 
or  questions  of  fact,  or  both.  Code  Civ.  Proc.  §  1346.  No  question 
of  fact  is  involved  upon  appeal  from  a  judgment  which  directs  a 
dismissal  of  the  complaint  for  insufficiency  of  the  facts  alleged,  and 
a  ruling  upon  a  matter  resting  in  the  discretion  of  the  court  is 
not  a  ruling  upon  a  question  of  law  (Wells,  Law  &  F.  §  735),  and  so 
not  subject  to  exception  (Code  Civ.  Proc.  §  992-996).  An  exception, 
therefore,  which  was  taken  to  the  allowance  of  an  amendment,  where 
the  amendment  was  one  which  the  trial  court  could  allow,  was  held 
inoperative  for  any  purpose.  Olendorf  v.  Cook,  1  Lans.  37,  39.  In 
the  case  at  bar,  however,  it  affirmatively  appears  that  the  request  of 
the  plaintiff's  counsel  for  leave  to  amend  the  complaint  was  re- 
fused, not  upon  grounds  of  discretion,  but  from  an  erroneous  view 
which  the  trial  court  adopted  with  regard  to  the  proper  construction 
of  the  instrument  annexed  to  the  complaint.    The  court,  upon  the 
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contention  of  counsel  for  both  defendants,  treated  the  instrument, 
for  the  purposes  of  the  request  of  the  plaintiff's  counsel,  as  a  mere- 
promise  by  Sherman  and  Fanshawe  to  pay  for  the  plaintiff's  past 
services, — a  construction  with  which,  as  already  stated,  we  do  not 
agree  The  defendants  will  not  upon  this  appeal  be  permitted  to 
assume  a  position  inconsistent  with  the  one  assumed  upon  the  trial 
(Fay  V.  Muhlker,  1  Misc.  Eep.  321,  323,  20  N.  Y,  Supp.  671,  and 
cases  there  cited);  and,  since  the  construction  of  the  instrun^ent 
presented  a  question  of  law,  the  ruling  of  the  court  upon  the  re- 
quest for  leave  to  amend  was,  under  the  circumstances,  a  ruling 
upon  a  like  question.  The  exception  taken  to  the  refusal  to  grant 
leave  to  amend,  therefore,  presents  error  for  which  the  judgment 
should  be  reversed.  Leave  to  amend  should  be  sought  by  the  plain- 
tiff upon  an  application  to  the  court  at  special  term.  Judgment  re- 
versed, and  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event  All  concur. 
Oi  Ml8c.  Rep.  294.)  — ==-h. 

DURTBA,  WATTS  &  CO.,  Limited,  v.  RAYNER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Febmary  4, 

1895.) 

t  Afpkalablb  Ordbb— Refusal  to  Vaoatb  Attachukrt. 

An  m-der  of  the  general  term  of  the  New  York  city  court,  affirming  an 
order  denying  a  motion  to  vacate  an  attachment,  la  reviewable  on  appeal 
to  the  conrt  of  common  pleas,  where  no  question  of  discretion  Is  involved, 
and  the  legal  sufficiency  of  the  papers  on  which  the  attachment  is  obtained 
is  alone  disputed. 

a  Plkaoino — Verii'icatios  by  Officer  of  Cobpobation. 

The  verification  of  a  complaint  by  tbe  president  of  plaintiff  corporation, 
in  the  usual  form  required  in  the  case  of  a  verification  by  a  party,  is  suffi- 
cient, wlthont  stating  the  sources  of  his  knowledge. 

S.  Attachment — Afhidavit— Proof  of  Damaqes. 

A  complaint  alleged  that  plaintiff  sold  certain  goods  to  defendant,  who 
received  and  paid  for  a  part;  that  plaintiff  was  ready  and  willing  to  de- 
liver the  remainder,  but  that  defendant  refused  to  receive  the  same;  and 
alleged  that  damages  In  a  certain  sum  resulted.  An  attachment  was 
granted  on  an  affidavit  which  referred  to  the  complaint  as  part  thereof,  but 
alleged  no  further  facts  with  regard  to  the  cause  of  action.  Hdd,  that  the 
affidavit  did  not  prove  plaintitTs  damages  to  the  satisfaction  of  the  Judge, 
as  required  by  Code  Civ.  Proc.  {  636,  but  only  alleged  unliquidated  dam- 
ages for  breadi  of  contract 

Appeal  from  city  court,  general  term. 

Action  by  Duryea,  Watts  &  Co.,  Limited,  a  domestic  corporation, 
against  Julius  Eayner.  From  an  order  of  the  city  court  afQrming 
(without  opinion)  an  order  denying  defendant's  motion  to  vacate 
an  attachment  on  the  papers  on  which  it  was  granted,  defendaiot 
onnpoia     Reversed 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEOERICH, 
JJ. 

Bobert  L.  Wensley,  for  appellant. 
L.  B.  Bunnell,  for  respondent 

BISCHOFF,  J.  An  appeal  lies  to  this  court  from  an  order  such 
as  that  before  us,  wihere  it  appears  that  no  question  of  discretion 
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Is  involved,  and  the  legal  sniHciency  of  the  papers  npon  which  the 
attachment  was  obtained  is  alone  in  dispute.  Murphy  v.  Jack,  142 
N.  Y.  217,  36  N.  E.  882;  Allen  v.  Meyer,  73  N.  Y.  3;  Wallace  v.  Cas- 
tle, 68  N.  Y.  373;  Walsh  v.  Schulz,  6  Civ.  Proc.  R  126.  It  is  claimed 
that  the  veriflcation  df  the  complaint  in  this  case  was  defective  be- 
cause made  by  the  president  of  the  plaintiff  corporation  without  a 
statement  of  the  sources  of  his  knowledge  regarding  the  matters  in 
suit  The  objection  is  without  force.  The  veriflcation  being  in 
the  usual  form  required  in  the  case  of  a  veriflcation  made  by  a 
party,  it  was  sufficient  as  made  by  the  alBant,  an  officer  ol  a  domes- 
tic corporation.  American  Insulator  Ca  v.  Bankers'  &  M.  Tele- 
graph Co.,  13  Daly,  200. 

The  main  objection  is  made  to  the  matters  stated  in  the  com- 
plaint leading  to  the  allegation  of  damage,  it  being  contended  that 
damage  was  in  no  way  shown  to  have  resulted  from  the  facts  al- 
leged, and  that,  therefore,  the  plaintiff  did  not  establish  the  fact 
that  it  was  "entitled  to  recover  a  sum  stated."  Code,  §  636.  It  is 
alleged  that  the  plaintiff  sold  to  the  defendant  "six  car  loads  of 
flour,  amounting  in  the  aggregate  to  twelve  hundred  and  six  sacks, 
at  and  for  the  price  of  three  and  90/100  dollars  per  196  lbs";  that 
subsequently  plaintiff  delivered,  and  defendant  received  and  paid 
for,  one  car  load  of  210  sacks,  llie  plaintiff's  readiness  and  willing- 
ness to  deliver  the  remaining  five  car  loads,  and  the  defendant's  re- 
fusal to  receive  the  same,  Is  alleged,  and  resulting  damages  in  the 
sum  of  $525  are  claimed.  An  affidavit  was  also  submitted  as  re- 
quired by  section  636  of  the  Code,  and  the  complaint  was  made  a 
part  of  the  affidavit  by  reference,  but  no  further  facts  with  regard 
to  the  cause  of  action  were  alleged.  Upon  this  appeal  we  have  but 
to  determine  whether  the  facts  presented  to  the  court  below  tended 
CO  show  a  compliance  with  the  statutory  requirements.  If  so,  the 
court  having  acquired  jurisdiction  to  grant  the  attachment,  the  ap- 
pellant would  have  no  standing  before  this  court  Bank  v.  Alberjjer, 
78  N.  Y.  258;  National  Shoe  &  Leather  Bank  v.  Mechanics'  Xat 
Bank,  89  N.  Y.  440.  The  complaint  definitely  sets  forth  a  breach 
of  contract  by  the  defendant,  in  so  far  as  he  refused  to  receive  five 
car  loads  of  flour,  aggregating  996  sacks,  and  the  plaintiff  makes  a 
verified  statement  as  to  its  damage  by  reason  of  the  defendant's 
failure  to  receive  and  pay  for  them  as  agreed.  This,  however,  does 
not  afford  proof  "to  the  satisfaction  of  the  judge,"  which  satisfac- 
tion must  be  judicial,  and  not  merely  personal  (Mott  v.  Lawrence, 
17  How.  Prac.  559;  Dolz  v.  Transportation  Co.,  3  Civ.  Proc.  R.  162), 
that  the  plaintiff  is  "entitied  to  recover  a  sum  stated"  (Code,  636). 
It  is  true  that  the  elements  of  a  cause  of  action  for  breach  of  con- 
tract are  here  shown,  and  the  fact  that  the  exact  method  adopted 
by  the  plaintiff  in  computing  the  damages  alleged  does  not  appear, 
nor  the  precise  causes  leading  to  this  damage,  would  not  be  of  effect 
upon  the  question  of  jurisdiction  here  presented,  if  it  could  be  rea- 
sonably inferred  from  the  allegations  that  some  damage  necessarily 
resulted.  Haebler  v.  Bei-nharth,  115  N.  Y.  464,  22  N.  E.  167.  But 
here  there  is  no  averment  from  which  such  an  inference  is  to  be 
drawn.    For  the  purpose  of  presenting  the  jurisdictional  facts  as 
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reqaired  by  the  Code,  an  allegation  of  nnliquidated  dama>ge8  for 
breach  of  a  contract,  such  as  wonld  sufQce  for  a  complaint,  cannot 
aTail,  where  it  is  not  further  made  to  appear  that  damages  beyond 
those  of  a  nominal  nature  were  necessarily  sustained.  Westervelt 
T.  Agrumaria  Sicula,  Societa,  etc.,  58  Hun,  147, 11  N.  Y.  Supp.  340. 
In  the  proofs  here  submitted  there  was  nothing  to  authorize  an  in- 
ference that  loss  resulted  from  the  defendant's  failure  to  accept  the 
goods,  and,  while  the  complaint  was  sufficient  as  a  pleading,  it  was 
insufficient  as  evidence  of  the  facts  to  be, set  forth  as  a  statutory 
condition  to  the  granting  of  the  attachment,  and  the  appeal  must 
prevail.  Orders  of  general  and  special  terms  reversed,  and  motion 
granted,  with  costs.    All  concur. 


(11  Misc.  Rep.  272.) 

McCABE  V.   HASTENS. 

{Common  Pleas  of  New  York  City  and  County,  General  Term.   February  4, 

1895.) 

KEeLisBNCK — DANOEBons  Pbbmisbs— Enowlxdob  or  Owner. 

In  an  action  for  personal  injuries  caused  by  tripping  on  a  mat  in  tlie 
hall  of  an  apartment  bouse  owned  by  defendant,  it  appeared  from  plain- 
tilTs  testimony  that  she  did  not  regard  the  mat  as  dangerous  before  the 
accident,  though  she  was  constantly  passing  over  it  A  witness  called 
by  plaintiff  testtfled  to  the  same  effect  Etld,  that  defendant  was  not 
chargeable  with  knowledge  of  the  defective  condition  of  the  mat  80  N. 
T.  Supp.  832,  affirmed. 

Appeal  from  city  court,  general  tenn. 

Action  by  Bridget  McCabe  against  Frederick  H.  Kastens  to  re- 
cover damages  for  personal  injuries.  From  a  judgment  of  the  city 
court  (30  N.  Y.  S.  832)  affirming  a  judgment  entered  on  the  dismissal 
of  the  complaint,  plaintiff  appeals.     Affirmed. 

Argued  before  BOOKSTAVEE,  BISCHOFF,  and  QIEGERICH, 
JJ. 

James  A.  O'Gorman,  for  appellant. 
Holm  &  Tabor,  for  respondent. 

BOOKSTAVEE,  J.  This  action  was  brought  by  a  tenant  to  re- 
cover damages  of  her  landlord  for  injuries  sustained  in  consequence 
of  tripping  on  a  mat  placed  by  him  in  the  rear  hall  of  his  house, 
which  was  practically  a  tenement,  as  it  was  occupied  by  a  number  of 
different  families,  all  of  whom  had  access  to  the  hallways  in  common. 
From  the  testimony  it  appears  that  there  were  three  mats  in  that 
hall;  that  sometime  before  the  janitress  of  the  building  had  tripped 
on  one,  smd  sustained  an  injury,  and  that  in  consequence  she  com- 
plained to  the  landlord,  and  asked  him  for  new  mats  to  cover  the 
hall.  He  furnished  one  new  one,  which  was  placed  in  front,  and  the 
one  taken  from  the  front  was  placed  in  the  rear.  This  mat,  the 
plaintiff  herself  testified,  had  no  holes  in  it,  but  was  old  and  ragged 
at  one  end,  but  that  she  did  not  think  it  was  dangerous.  In  fact, 
the  chief  objection  to  the  old  mats,  before  plaintiff's  accident,  was, 
as  she  herself  testified,  that  they  were  dirty.  Another  of  plaintiff's 
witnesses  testified  that  he  had  been  living  in  the  same  premises  for 
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10  years,  and  for  4  had  had  charge  of  the  house;  that  on  the  day  of 
the  accident  he  saw  the  mat  in  question  in  the  hallway;  that  he  had 
passed  orer  it,  in  going  in  and  out  of  the  hall,  and  there  waa  no 
hole  in  it 

It  is  a  well-established  rule  of  law  that,  before  a  landlord  can  be 
held  liable  in  a  case  of  this  character,  the  burden  rests  upon  the 
plaintiff  to  establish  by  affirmative  evidence  the  landlord's  negli- 
gence. To  do  this  it  is  necessary  for  the  plaintiff  to  establish  two 
facts:  (1)  That  the  mat,  was  defective  and  dangerous;  and  (2)  tibat 
the  landlord  had  actual  notice  of  its  condition,  or  that  it  had  been  in 
such  dangerous  condition  for  such  a  length  of  time  as  to  permit  the 
jury  to  infer  notice.  In  Alperin  v.  Earle,  55  Hun,  212,  8  N.  Y.  Supp. 
51,  it  is  said: 

"The  landlord  Is  responsible  for  Injnrles  to  his  tenants  resulting  from  the 
dangerous  condition  of  those  parts  of  the  building  which  he  reserves  for  the 
common  use,  and  oyer  which  he  retains  control,  but  only  when  he  has  been 
guilty  of  actual  negligence  with  regard  thereta  To  bring  him  within  this 
rule,  It  must  appear,  as  was  said  in  Henliel  v.  Murr,  31  Hun,  30,  that  with 
some  notice  of  the  condition  of  things,  such  as  an  unreasonable  omission  to 
ascertain  the  condition,  he  had  failed  to  make  the  necessary  repairs  or  changea 
Called  for  by  the  condition  or  exigency." 

We  tiiink  that  the  plaintiff  failed  to  establish  either  of  these 
essential  facts.  The  plaintiff  herself  testified  that  she  did  not  re- 
gard the  mat  as  dangerous,  although  she  was  constantly  passing 
over  it,  and  had  a  far  better  opportunity  for  knowing  its  condition 
than  the  landlord  could  possibly  have  had.  UMig,  plaintiff's  wit- 
ness, also  passed  over  the  mat  daily,  and  did  not  think  it  dangerous. 
It  would  be  unreasonable  and  illogical  to  contend  that  under  such 
circumstances  the  landlord  was  bound  to  know  that  the  mat  was  in 
fact  dangerous.  The  landlord,  in  such  cases,  is  not  an  insurer  of  his 
tenants  against  all  loss  or  injury,  but  is  required  to  exercise  only 
reasonable  care  and  caution,  and  can  be  required  to  exercise  no 
more  caution  on  his  part  than  the  tenants  should  exercise  on  theirs. 
While  it  is  quite  true  that,  if  the  plaintiff  knew  of  the  dangerous  con- 
dition of  the  mat,  such  knowledge  did  not  impose  upon  her  the  obli- 
gation of  refraining  from  walking  over  it  in  a  careful  manner,  yet  the 
fact  that  she  did  not  regard  it  as  dangerous  herself,  although  using 
it  constantly,  is  very  strong  evidence  that  the  landlord,  in  3ie  exer- 
cise of  ordinary  caution,  would  not  have  discovered  its  dangerous 
condition;  and,  if  it  was  not  discoverable  by  ordinary  care,  it  fol- 
lows, as  a  matter  of  necessity,  that  the  jury  would  have  had  no  right 
to  infer  that  it  had  been  dangerous  for  such  a  length  of  time  as  to 
give  him  notice  of  its  dangerous  condition,  and  there  is  no  proof  of 
actual  notice  in  the  case.  The  question  of  defendant's  negligence 
was  to  be  'determined  by  what  was  known  before  and  at  the  time  of 
the  accident,  and  not  what  could  be  inferred  from  the  accident  itself. 
Dougan  v.  Transportation  Co.,  56  N.  Y.  1.  The  trial  judge,  there- 
fore, was  entirely  justified  in  dismissing  the  complaint  as  he  did; 
and  the  judgment  of  the  general  term  of  the  city  court,  afQrming 
such  judgment,  wab  correct,  end  should  be  afSrmed,  with  costs.  All 
concur. 
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ai  Misc.  Rep.  267.) 

CARLSON  T.  WINTERSON. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Febmary  4. 

1895.) 

Appe  A  I, — Rkstitution— Jdiubdiction. 

Wbere  a  Jndt^ment  la  reversed  by  tbe  conrt  of  common  pleas  on  appeal 
from  tbe  general  term  of  tbe  city  court,  tbe  city  court  bas  no  Jurisdiction 
to  ^ant  an  order  for  restitution,  under  Code  Civ.  Proc.  f  1323,  wblcb  pro- 
Tides  that,  "wben  a  final  Judgment  or  order  is  reversed  or  modified  upon 
appeal,  tbe  appellate  court  or  tbe  general  term,  as  tbe  case  may  be,  may 
make  or  compel  restitution."   27  N.  Y.  Snpp.  868,  a£Elrmed. 

Beargument  of  an  appeal  from  an  order  of  the  city  court  directing 
restitution.     Reversed. 

For  decision  on  appeal,  see  27  N.  Y.  Supp.  368. 

Argued  before  BOOKSTAVER,  BISCHOFP,  and  GIEQERICH, 
JJ. 

BOOKSTAVER,  J.  On  tiie  first  argument  of  this  appeal  we  re- 
versed the  order  of  the  city  court  directing  restitution,  on  the 
grounds  (1)  that  the  general  term  of  the  city  court,  not  being  the 
reversing  court,  had  no  jurisdiction  to  grant  the  motion;  and  (2)  that 
the  exercise  of  the  power  was  discretionary,  and  not  compulsory, 
and,  a  second  judgment  having  been  obtained  in  the  interim,  the  de- 
fendant was  in  no  position  to  appeal  to  the  equitable  discretion  of 
the  court  27  N.  Y.  Bupp.  368.  A  reargument  was  ordered,  ap- 
parentiy  on  the  authority  of  Hays  v.  Nourse  and  a  note  to  Brown 
V.  Trust  Co.,  no  other  reason  being  assigned.  It  is  only  necessary, 
therefore,  to  examine  these  cases.  All  the  proceedings  in  Hays  t. 
Nourse,  including  an  abstract  of  the  briefs  of  counsel,  are  fully  re- 
ported in  25  Abb.  N.  G.  96,  22  N.  E.  40.  The  facts  in  that  case  are 
very  nearly  identical  with  the  one  under  consideration.  There  the 
plaintiff,  having  sued  for  a  deposit  left  with  an  auctioneer  upon 
a  purctiase  of  property,  having  succeeded  in  the  action,  had  his  judg- 
ment affirmed  at  general  term ;  whereupon  the  defendant  paid  over 
the  money,  but  appealed  to  the  court  of  appeals.  In  the  court  of 
appeals  the  judgment  was  reversed,  and,  while  a  new  trial  was 
granted  in  form,  the  decision  made  it  apparent  that  the  plaintiff 
could  not  recover  in  any  event  in  that  action.  Thereupon  the  de- 
fendant moved  the  special  term  of  this  court,  it  being  the  court  in 
which  the  judgment  was  originally  obtained,  for  a  restitution.  This 
motion  was  opposed  on  the  ground  that  the  application  could  not 
be  entertained  at  special  term,  the  plaintiff  insisting  that  it  should 
have  been  made  either  to  the  court  of  appeals  or  to  the  general  term 
of  this  court  Ilie  judge  who  heard  that  motion  decided  that  this 
contention  was  correct,  and  denied  the  motion,  with  leave  to  apply 
to  the  general  term.  It  is  true  that  in  the  brief  opinion  written  by 
him  he  states  that,  where  a  final  judgment  is  reversed  on  appeal, 
the  appellate  court,  or  the  general  term  of  the  same  court  (that  is, 
the  court  where  the  action  is  tried),  may  compel  restitution;  and 
also  that  section  1323  recognizes  this  jurisdiction  (that  is,  the  right 
to  order  restitution)  in  the  trial  court,  but  confines  its  exercise  to 
the  general  term,  to  which  in  the  first  instance  the  application  must 
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be  made.  This  was  not  necessary  to  the  determination  of  that  mo- 
tion, and  the  learned  judge  maMng  the  statement  was  doubtless, 
led  into  doing  so  by  reason  of  the  argument  of  counsel  for  the 
plaintiff,  who,  in  effect,  admitted  that  it  might  be  made  there;  for, 
when  the  defendant  after  the  denial  of  that  motion  moved  the  gen- 
eral term  for  restitution,  he  in  no  way  raised  the  question  of  the 
power  of  the  general  term  to  grant  it;  and  it  is  apparent  from  the 
opinion  delivered  on  that  motion  (25  Abb.  N.  C.  98,  22  N.  E.  40) 
that  the  question  of  right  or  authority  was  not  raised  or  considered, 
and  the  order  was  granted.  When  this  order  came  up  for  settle- 
ment before  one  of  tiie  judges  sitting  in  that  general  term,  he  said: 

"The  application  for  restitution  ought,  as  a  matter  of  Bafety,  to  have  been 
made  to  the  court  of  appeals.  There  Is  no  doubt  at  all  that  that  court  would 
have  ordered  restitution,  and  Inserted  a  direction  for  restitution  In  Its  Judg- 
ment of  reversal.  That  is,  aa  I  conceive,  the  correct  practice,  and  if  it  had 
been  pursued  in  this  case  an  execution  against  real  property  could  have  been 
Issued.  •  •  •  Perhaps  the  true  construction  of  section  1323  is  that  when  a 
general  term  of  the  common  pleas  reverses  a  Judgment  it  may  adjudge  resti- 
tution, and  that  where  a  Judgment  is  reversed  by  the  court  of  appeals  that 
court,  and  no  other,  may  adjudge  restitution." 

— ^And  suggested  that  the  defendant,  even  after  these  two  motions 
had  been  made,  could  apply  to  the  court  of  appeals  for  an  amend- 
ment of  the  judgment,  so  that  restitution  might  be  provided  for 
therein.  Particular  attention  thus  having  been  drawn  to  the  pro- 
visions of  section  1323,  the  moving  party  seems  to  have  been  con- 
vinced by  the  argument  of  the  judge  last  mentioned,  for  he  immedi- 
ately moved  the  general,  term  of  this  court  to  withdraw  all  pro- 
ceedings thereon,  and  requested  it  to  send  the  remittitur  to 
the  court  of  appeals;  and,  this  having  been  done,  he  thereupon 
moved  that  court  to  have  inserted  in  its  remittitur  an  order  for 
restitution.  This  motion  was  granted  by  the  court  of  appeals,  and 
the  remittitur  amended  by  inserting  a  provision  for  restitution,  ex- 
actly in  the  manner  which  the  appellant  herein  contends  would  have 
been  the  proper  practice  in  this  case.  This  authority,  therefore, 
instead  of  being  an  argument  against  is  strongly  in  favor  of  the  de- 
cision announced  upon  the  first  argument  of  tMs  appeal.  Carlson 
T.  Winterson,  7  Misc.  Rep.  15, 27  N.  Y.  Supp.  368.  It  was  not  alluded 
to  in  that  opinion,  because  it  was  thought  that  Market  Nat.  Bank 
V.  Pacific  Nat.  Bank,  102  N.  Y.  464,  7  N.  E.  302,  was  controlling.  Our 
attention  has  also  been  invited  to  the  note  to  Brown  v.  Trust  Co., 
24  Abb.  N.  C.  160.  9  N.  Y.  Supp.  337,  where  the  question  was  as  to  the 
party  prevailing  in  the  court  of  appeals  after  the  return  of  the  remit- 
titur. Dr.  Ab^tt  has  collated  the  authorities  on  the  power  of  the 
court  below  after  an  actual  determination  by  the  appellate  court. 
While  this  note  is  extremely  interesting  and  instructive,  it  does  not 
so  much  as  mention  cases  of  restitution,  but  the  trend  of  many  of  the 
authorities  therein  cited  is  strongly  favorable  to  the  view  here  ex- 
pressed. Lyon  V.  Merritt,  6  Paige,  473 ;  Patten  v.  Stitt,  50  N.  Y.  591; 
Sheridan  v.  Andrews,  80  N.  Y.  648;  Griswold  v.  Haven,  16  Abb.  Pr. 
413;  McGregor  v.  Buell,  3  Abb.  Dec.  86;  Miller  v.  Coates,  2  Hun, 
668;  Tuttle  v.  Gilmore,  42  N.  J.  Eq.  369,  7  Atl.  859. 
Respondent  has  also  called  our  attention  to  Wright  t.  Nostrand, 


Digitized  by  VjOOQ IC 


Com.  PI.]  CABLSON   V.  WINTERSON.  253 

100  N.  Y.  616,  3  N,  E.  78,  wMch  was  an  action  brought  by  the  plain- 
tiff as  receiver  appointed  in  supplementary  proceedings  to  set 
aside  as  fraudulent,  as  against  creditors,  a  conveyance  made  by  the 
judgment  debtor.  He  succeeded  at  special  term,  but  the  judgment 
was  reversed  by  the  general  term.  On  appeal  to  the  court  of  ap- 
peals, the  order  of  the  general  term  was  reversed,  and  the  judgment 
affirmed,  with  costs.  The  remittitur  was  sent  down,  and  judgment 
perfected  for  costs,  which  was  collected.  A  motion  was  subse- 
quently made  for  reargument  The  remittitur  was  recalled,  and  a 
reargument  ordered,  upon  which  the  judgment  was  modified  in 
some  respects,  among  others  so  that  no  costs  were  allowed  to  either 
party.  Thereupon  a  motion  for  restitution  was  made  in  the  court  of 
appeals,  not  at  the  general  term,  and  that  court  says: 

"This  motion  for  restltutl(m  is  based  upon  section  1323  of  the  Code.  We 
entertain  doubt  whether  restitution  in  this  case  could  properly  be  awarded 
under  that  section,  and  we  wiQ  therefore  deny  the  motion." 

It  further  says,  in  substance,  that  the  plaintiff  had  collected  from 
the  defendant  a  sum  of  money  to  which  he  was  not  entitled,  because 
the  judgment  as  finally  authorized  had  entirely  swept  away  all 
claim  for  costs,  and  that  the  defendant  had  undoubtedly  the  right 
to  recover  the  money  paid  in  some  form;  and  then  says: 

"She  could  probably  recover  It  by  action,  but  the  superior  court  upon  whose 
execution  the  money  was  paid,  and  whose  officer  the  plaintiff  as  receiver  is, 
had  undoubted  Jurisdiction  over  the  whole  matter,  and  can  compel  repayment 
of  the  money  either  by  the  plaintiff  or  his  attorney." 

— ^Which,  of  course,  means  by  proper  proceedings  for  that  purpose, 
but  cannot  mean  that  the  general  term  of  the  superior  court  could 
award  restitution  in  a  case  where  the  court  of  appeals  could  not, 
under  section  1323  of  the  Code,  which  is  the  one  under  which  the 
application  was  made  in  this  case  in  the  court  below.  The  sugges- 
tion as  to  the  power  of  the  superior  court  in  that  case  was  doubtless 
made  because  both  plaintiff  and  his  attorneys  were  officers  of  the 
court,  and  therefore  under  the  control  and  direction  of  the  court. 
Be  that  as  it  may,  the  case  clearly  decides  that  restitution  under 
section  1323  of  the  Code  was  not  the  proper  remedy  in  either  court; 
for  it  follows  that,  if  it  were  not  proper  for  the  court  of  appeals  to 
grant  it,  it  would  be  equally  improper  for  the  general  term  of  the 
superior  court  to  do  so.  The  case  of  Young  v.  Brush,  cited  by  the 
respondent  as  being  in  18  Abb.  Dec.  171,  is  clearly  wrong,  because 
there  is  no  such  book.  Such  a  case,  however,  is  reported  in  18  Abb. 
Pr.  171,  and  In  28  N.  Y.  667,  but  has  no  reference  whatever  to  the 
question  under  consideration.  Therefore,  after  a  careful  review 
of  our  prior  decision  and  all  of  the  cases  cited  upon  the  reargument, 
as  well  as  a  reconsideration  of  section  1323,  we  are  led  to  reafQrm 
tiie  doctrine  there  expressed,  that  where  a  judgment  is  reversed  by 
this  court,  on  appeal  from  the  city  court,  the  latter  court  has  not 
jurisdiction  to  grant  an  order  for  restitution  under  that  section.  The 
respondent  did  not  argue  the  question  of  discretion  upon  this  re- 
argument; therefore  there  is  no  reason  for  reviewing  our  decision 
in  that  respect.  The  order  appealed  from  must  therefore  be  re- 
versed with  costs.     All  concur. 


Digitized  by  VjOOQ IC 


254  HEW  YOBS  SUPPLEMBNT,  voL   32.  [Gom.  PI. 

(11  Misc.  Bep.  413.) 

GBILBE  T.  MANHATTAN  RY.  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1895.)  ' 

1.  Carriers— Injury  to  Passbnsbr  LBArmo  Motiko  Traik. 

The  elevated  train  on  which  plaintiff  was  a  passenger  did  not  run  to 
plaintiff's  destination,  but  stopped  at  an  intermediate  statloo,  where  the 
passengers  were  required  to  change  cars,  but  the  guard  did  not  at  once 
announce  that  the  train  would  proceed  no  further.  Plaintiff  alone  was 
ignorant  of  the  change,  and  remained  In  the  car,  and  was  thereupon  told 
by  the  guard,  "Hurry  up;  change  cars."  He  started  to  leave  tlie  car, 
but  went  back  to  his  seat  to  get  an  article  which  he  had  left,  and  when 
he  reached  the  platform  the  gates  had  been  shut,  and  the  train  Iiad  com- 
menced to  move.  He  requested  the  guard  to  stop  the  train  and  let  him 
off.  The  guard  then  opened  the  gate,  and  told  him  to  Jump,  which  he 
did,  receiving  the  injuries  complained  of.  Hdd,  that  it  was  a  questloD  for 
the  Jury  whether  plaintiff  was  guilty  of  contributory  negligence. 

8.  Sahb — Misconduct  op  Tbainmek. 

The  right  of  a  passenger  to  recover  tae  Injuries  received  in  leaving  a 
moving  train  at  the  direction  of  the  guard  is  not  affected  by  the  fact  that 
the  guard  was  guilty  of  a  misdemeanor  in  opening  the  gate  to  allow  plaJsr 
tiff  to  alight 

Appeal  from  trial  term. 

Action  by  John  A.  Henry  (3«iler  against  the  Manhattan  Railway 
Company  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of  defendant's 
servants.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  made  on  the 
minutes  of  the  court,  defendant  appeals.     AfSrmed  on  condition. 

Argued  before  DALY,  C.  J.,  and  13ISCH0FP  and  PBYOB,  JJ. 

Julien  T.  Davis  and  Joseph  H.  Adams,  for  appellant 
Edward  J.  McGanney,  for  respondent 

BI8CH0FF,  J.  The  plaintiff,  66  years  of  age  at  the  time,  waa  a 
passenger  on  the  defendant's  elevated  railroad  train,  seated  in  the 
rear  car,  at  some  distance  from  the  door,  and  expected  to  be  carried, 
without  change  of  cars,  to  145th  street,  near  his  place  of  employ- 
ment, as  he  had  been  on  former  occasions.  When  the  train  arrived 
at  135th  street  station,  the  guard  announced  that  fact,  but  did  not 
at  once  admonish  the  passengers  to  leave  the  cars,  or  proclaim  that 
the  train  was  to  proceed  no  further.  The  plaintiff  alone,  unaware 
that  the  train  was  not  to  proceed  onward,  remained  in  the  car,  and 
was  thereupon  told  by  the  guard  to  ''Hurry  up,  change  cars."  He 
started  to  leave  the  car,  noticed  that  he  had  left  his  lunch  box  on 
the  seat,  retraced  his  steps,  possessed  himself  of  his  lunch  box,  and 
again  started  to  leave  the  car.  Having  gained  the  platform  of  the 
car,  he  there  met  the  guard,  told  the  latter  that  he  wished  to  go  to 
145th  street,  and  met  with  the  retort,  "Hurry  up,  change  cars,  take 
another  train."  At  this  time  the  side  gates  of  the  car  platform  were 
closed,  to  prevent  ingress  to  and  egress  from  the  car;  and  the  train, 
which  was  still  at  the  station  platform,  had  just  commenced  to 
move  away.  The  plaintiff  requested  the  guard  to  stop  the  train 
so  that  he  might  alight.     The  guard  thereupon  opened  the  gate,  and, 
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addresaing  the  plaintiff,  commanded  him  to  "Hurry  up,  get  out,  get 
oat,"  and  "Hurry  up,  jump,"  Believing  that  he  could  do  bo  with 
safety,  the  plaintiff  stepped  off  the  car,  through  the  opened  gate, 
upon  the  station  platform,  was  thrown,  and  so  sustained  the  injuries 
complained  of. 

The  foregoing  facts  appear  from  the  unchallenged  testimony  of 
the  plaintiff  and  of  his  witness.  Lynch.  That  they  establish  negli- 
gence on  the  part  of  the  defendant's  servant  is  not  disputed,  but  it 
is  contended  that  they  equally  establish  contributory  negligence 
of  the  plaintiff,  as  matter  of  law,  and  that,  therefore,  the  learned 
trial  judge  erred  when  he  submitted  the  question  to  the  jury  against 
the  defendant's  protest  We  are  of  the  opinion  that  under  the  cir- 
cumstances in  evidence  the  question  of  the  plaintiff's  contributory 
n^ligence  was  one  of  fact,  and  that  with  the  jury's  finding  that  the 
plaintiff  was  not  negligent  in  leaving  the  car  as  he  did  we  should  not 
interfere.  It  was  comoetent  for  the  jury  to  say  that  the  train  had 
not  yet  reached  a  point  of  speed  where  an  attempt  to  leave  it  was 
fraught  with  danger  obviously  certain  to  result  in  injury,  and  that 
the  plaintiff's  natural  reliance  upon  the  guard's  greater  experience 
in  that  connection,  coupled  with  the  peremptoriness  of  the  latter's 
conmiand  to  "Hurry,  up,  get  out,"  or  "jump,"  and  the  necessity  for 
instantaneous  action,  persuaded  the  plaintiff  into  compliance, 
believing  that  it  was  safe  so  to  do.  Filer  v.  Railroad  Co.,  49  N.  Y. 
47;  Lambeth  v.  Railroad  Co.,  8  Am.  Rep.  508;  Railroad  Co.  v.  Mc- 
Curdy,  12  Am.  Rep.  577;  Doss  v.  Railroad  Co.,  21  Am.  Rep.  371; 
Railroad  Co.  v.  Cautrell,  40  Am.  Rep.  105.  It  is  not  negligence  per 
se  if  it  appears  that  "some  direction  was  given  to  the  passenger  by 
those  in  charge  of  the  train,  or  some  situation  created,  which  inter- 
fered to  some  extent  with  his  free  agency,  and  was  calculated  to 
divert  his  attention  from  the  danger,  and  create  a  confidence  that 
the  attempt  could  be  made  in  safety."  Boloman  v.  Railway  Co., 
103  N.  T.  437,  442,  9  N.  £.  430.  "In  such  a  case  [Filer  v.  Railroad 
Co.,  49  N.  Y.  47]  there  may  be  a  stress  of  circumstances,  in  the 
passenger  being  obliged  to  choose  between  being  carried  away  from 
the  place  where  his  duties  or  ties  compelled  Us  presence,  and  of 
endeavoring  to  alight,  upon  the  direction  or  suggestion  of  the  rail- 
road employ^."  "The  question,  then,"  where  the  speed  of  the 
moving  train  was  not  such  as  to  render  the  risk  of  injury  obviously 
certain,  "might  very  properly  be  left  to  the  jury,  for  them  to  pro- 
nounce upon  the  character  of  the  act"  Hunter  v.  Railroad  Co.,  126 
N.  Y.  18,  23,  26  N.  E.  958.  And  see  dissenting  opinion  of  O'Brien, 
J.  For  the  reasons  stated,  also,  the  trial  judge  properly  charged 
the  plaintiff's  4th,  5th,  7th,  8th,  and  9th  requests,  and  the  excep- 
tions to  the  charge  in  those  respects  do  not  present  error. 

Whether  or  not  "the  defendant  gave  the  plaintiff  due  opportunity 
to  alight  before  the  guard  closed  the  gates,"  whether  or  not  "the 
closed  gate  and  train  in  motion  was  notice  to  the  plaintifl  that  the 
time  for  leaving  the  train  was  passed,"  and  whether  or  not  "the  fact 
that  the  guard  closed  the  gate  and  set  the  train  in  motion  was  notice 
to  the  plaintiff  that  he  had  a  right  to  remain  on  the  car  until  the 
train  should  again  stop,"  were  facts  to  be  determined  by  the  jury 
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from  all  the  attending  circtunstances.  Defendant's  request  to 
charge  the  affinnative  were  therefore  properly  refused.  The  ex- 
ceptions to  the  refusal  to  charge  the  defendant's  5th,  12Ui,  13th,  14th, 
and  15th  requests,  to  the  effect  that  "after  the  gate  was  closed  and 
the  train  was  in  motion  the  plaintiff  had  no  right  to  alight";  that 
"the  words  of  the  guard  did  not  amount  to  a  coercion";  ttat  "if  the 
plaintiff  asked  the  guard  to  let  him  get  off  he  cannot  recoTer"; 
that  "if  the  words  of  the  guard  were  merely  to  express  adrice,  and 
not  compulsion,  they  could  not  excuse  the  plaintiff";  and  that  "if 
the  plaintiff  could  have  remained  on  the  cars,  and  tiie  guard  only 
opened  the  gate  to  convenience  the  passenger,  and  if  the  guard  did 
not  force  the  plaintiff  to  get  off,  the  plaintiff  cannot  recover," — are 
severally  answered  and  disposed  of  by  what  has  been  said  with  re- 
gard to  the  question  of  the  plaintiff's  alleged  contributory  negligence. 
For  the  reasons  also  there  stated,  the  trial  judge  properly  charged 
that  it  was  the  province  of  the  jury  to  determine  whether  or  not  it 
was,  under  the  circumstances,  tile  act  of  an  ordinarily  prudent  per- 
son for  the  plaintiff  to  alight  from  the  car  as  he  did. 

The  defendant's  sixteenth  request  was  charged.  The  trial  judge 
properly  refused  the  defendant's  eighth  request  That  the  guard 
was  guilty  of  a  misdemeanor  in  opening  the  ^te  while  the  train 
was  in  motion  (Laws  1881,  c.  399),  and  that  the  plaintiff  was  charge- 
able with  knowledge  of  the  fact,  did  not,  in  law,  preclude  his  recov- 
ery. 2  Thomp.  Neg.  p.  1003;  Whart  Neg.  §  330;  4  Am.  &  Ei^.  Enc 
Law,  p.  60,  and  cases  collated  in  notes  1  and  2. 

A  further  exception  was  taken  to  the  charge  that  the  jury  could 
award,  as  part  of  the  plaintiffs  recovery,  damages  for  future  loss  of 
services  and  future  pain  and  suffering.  The  charge  was  proper 
(Filer  v:  Railroad  Co.,  49  N.  Y.  42;  Schuler  v.  Railroad  Co,  1  Misc. 
Bep.  351,  20  N.  Y.  Supp.  683),  and  authorized  by  the  evidence.  It 
appeared  from  the  plaintiff's  testimony  that  before  the  accident  he 
had  been  earning  from  |15  to  f 20  per  week  in  iiis  trade,  which  was 
that  of  a  painter  and  paper  hanger;  tliat  as  a  result  of  his  injuries 
one  of  his  legs  became  somewhat  shorter  than  the  other,  thus  im- 
peding his  work  and  reducing  his  earning  capacity;  and  that  at  the 
time  of  the  trial  he  was  still  subject  to  occasional  pain  and  physical 
anguish.  Furthermore,  the  injured  parts  of  the  plaintiff's  person 
were  submitted  to  the  inspection  of  the  jury  at  the  time  of  the  trial. 
These  parts  still  bore  the  effects  of  the  injuries,  and  it  was  within 
the  reasonable  experience  of  the  jury  to  say  from  their  inspection 
whether  or  not  the  plaintiff  was  likely  to  be  aflflicted  with  continued 
suffering.  The  trial  judge  nowhere  charged  that  the  jury  could 
award  damages  for  permanent  injuries.  Hence,  the  contention  that 
tile  charge  was  without  support  in  the  evidence  in  that  respect  is 
without  force. 

Exceptions  to  rulings  upon  the  admission  and  exclusion  of  evi- 
dence are  not  urged  on  this  appeal.  Notwithstanding,  we  have  ex- 
amined the  record.  Exception  was  taken  to  the  admission  of  testi- 
mony touching  the  plaintiff's  Involuntary  and  instinctive  exclama- 
tion of  pain.  This  testimony,  we  think,  was  properly  admitted. 
Schuler  v.  Railroad  Co.,  1  Misc.  Bep.  351,  20  N.  Y.  Supp.  683.     Con- 
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sidering,  however,  the  plaintiff's  advanced  age;  that  before  the  acci- 
dent he  did  not  earn  above  $20  per  week;  that  he  has  lost  no  limb; 
that  hia  earning  capacity  has  been  diminished,  not  altogether  de- 
stroyed; that  his  injuries  do  not  appear  to  be  of  a  permanent  char- 
acter, or  of  such  a  nature  as  to  entail  npon  him  constant  pain  and 
suffering  in  the  future;  that  the  case  was  not  one  for  the  recovery 
of  vindictive  damages, — and  comparing  the  recovery  herein  (|7,500) 
with  the  awards  made  in  other  cases  presenting  features  of  greater 
aggravation,  we  cannot  escape  the  conclusion  that  the  verdict  was 
excessive,  and  that  |3,500  would  have  been  a  sufficient  compensation. 
Accordingly,  we  direct  that  the  judgment  and  order  appealed  from 
be  severally  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event,  unless  the  plaintiff  shall  file  his  consent  in  writing  that 
the  verdict  be  reduced  to  f 3,500,  in  which  event  the  judgment,  so 
reduced,  and  said  order,  will  be  affirmed,  without  costs  of  this  ap- 
peal.    All  concur. 

(11  Misc.  Rep.  304.) 

FOX  V.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK. 

(Common  Pleas  of  New  York  City  asd  Coaaty,  General  Term.    February  4. 

1895.) 

Office  and  Opvicbr— Suspbhsiok  or  Discharge. 

Whether  the  term  "suspend."  as  applied  to  an  Inspector  of  masonry 
in  Sew  York  City,  who  Is  entitled  to  pay  only  for  the  time  he  is  actually 
employed  In  the  performance  of  his  duties,  Is  equivalent  to  "discbarge," 
Is  a  question  for  the  Jury.  Gregory  v.  Mayor,  etc.  (N.  Y.  App.)  21  N.  E. 
119,  distinguished. 

Appeal  from  trial  term. 

Action  by  Edward  Fox  against  the  mayor,  etc.,  of  the  city  of 
■  New  York,  to  recover  |3,145.78,  with  interest,  for  services  as  an  in- 
spector of  masonry.  From  a  judgment  entered  on  the  verdict  in 
favor  of  plaintiff  for  f  121,  and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERIOH,  JJ. 

Louis  O.  Van  Doren,  for  appellant. 

William  H.  Clark  and  James  T.  Malone,  for  respondent 

BOOKSTAVER,  J.  This  action  was  brought  by  the  plaintiff  to  re- 
cover 93,145.78,  with  interest  thereon  from  the  18th  day  of  December, 
1889,  for  services  alleged  to  have  been  performed  by  him  aa  an  in- 
spector of  masonry  on  the  new  aqueduct  From  the  record  it  appears 
that  on  the  27th  of  October,  1886,  the  plaintiff  was  appointed  an 
inspector  of  masonry  to  act  under  orders  of  the  chief  engineer  and 
his  assistants  on  the  line  of  the  new  aqueduct,  and  was  assigned  to 
duty  on  the  30th  October,  1886.  That  the  aqueduct  commissioners 
on  tie  2l8t  July,  1886,  by  a  resolution,  provided  for  a  committee  of 
construction,  consisting  of  five  commissioners,  which  should  be  an 
executive  committee  of  the  aqueduct  commissioners,  with  full  power 
of  direction  and  supervision  over  the  work  of  construction,  and  over 
the  engineers,  officers,  and  employes  engaged  therein.  On  the  23d 
v.32N.Y.8.no.3 — 17 
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of  November,  1886,  that  committee  passed  the  following  instruction 
and  rule  for  inspectors  of  masonry,  brick,  and  other  work  in  tlie  em- 
ploy of  the  commission: 

"Sec.  S.  Inspectors  are  employed  and  paid  bj  the  month,  and  tbdr  whole 
time  must  be  devoted  to  their  duties." 

And  on  the  6th  of  January,  1888,  the  aqueduct  conmiissionera 
adopted  a  resolution  as  follows : 

"That  on  and  after  January  1,  1888,  all  Inspectors  that  are  employed  by  the 
aqueduct  commissioners  are  only  to  be  paid  for  the  time  they  are  on  duty  on 
the  work." 

Under  this  employment  and  tiiese  rules  ihe  plaintiff  performed 
the  work  from  the  30th  of  October,  1886,  until  March  10, 1887,  when, 
by  an  order  of  the  chief  engineer,  he  was  suspended,  and  his  pay 
stopped.  On  the  21st  of  the  month  last  mentioned,  plaintiff  was  re- 
instated and  restored  to  work,  which  he  continued  until  the  16th  of 
June,  1887,  when  the  chief  engineer  again  suspended  him  from  duty, 
and  requested  him  to  resign  from  further  employment,  and  notified 
him  that,  in  case  he  failed  to  do  so,  his  discharge  would  be  recom- 
mended to  the  commissioners.  On  the  14th  of  September,  in  the 
same  year,  he  was  reinstated,  and  resumed  work;  but  the  record 
shows  that  he  performed  no  services  from  March  9th  to  March  2l8t, 
and  from  June  15th  to  September  14th,  and  received  no  pay  for  that 
time.  After  September  he  did  perform  services  and  received  pay 
until  the  3d  of  February,  1888,  when  he  was  required  to  appear  be- 
fore his  division  engineer,  who  thereupon  said  to  him,  "I  suspend 
you";  and  after  this  date  he  was  never  restored  to  duty,  nor  did  he 
do  any  work  as  an  aqueduct  inspector.  Meanwhile,  and  on  January 
8,  1888,  he  was  notified  by  the  chief  engineer  that  at  a  meeting  of 
the  committee  on  construction  of  the  aqueduct,  held  January  4,  1888, 
the  following  resolution  was  adopted,  and  was  promulgated  for  his 
instruction  and  guidance,  as  well  as  others : 

"Resolved,  that  on  and  after  January  1, 1888,  all  inspectors  employed  by  the 
aqueduct  commissioners  are  only  to  be  paid  for  the  time  they  are  on  duty  on 
the  work;  and  in  case  any  inspector,  after  once  having  been  suspended  or 
transferred  for  Inefficiency  or  improper  conduct,  should  again  be  complained 
of  by  the  division  engineer  in  charge,  said  division  engineer  shall  give  him 
his  time,  and  report  the  name  of  such  Inspector  for  discharge  by  the  commis- 
sioners." 

When  the  evidence  was  all  in,  the  plaintiff  moved  for  the  direction 
of  a  verdict  for  the  full  amount  of  J3,387.78,  which  was  denied,  and 
an  exception  taken,  and  the  court  left  it  to  the  jury  to  decide 
whether  the  plaintiff  had  been  discharged  or  not,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  $121,  being  his  salary  for  one  month. 
From  the  judgment  entered  on  this  verdict  this  appeal  is  taken. 

On  behalf  of  the  plaintiff  it  Is  strongly  urged  that  Gregory  v. 
Mayor,  etc.,  113  N.  Y.  416,  21  N.  E.  119,  and  Emmitt  v.  City  of  New 
York,  128  N.  Y.  117,  28  N.  E.  19,  are  decisive  of  this  question,  and 
entitle  the  plaintiff  to  a  direction  in  his  favor  for  the  periods  during 
which  he  claims  he  was  suspended  merely,  and  not  dischai^ed;  de- 
fendant, on  the  other  hand,  insisting  that  the  several  suspensions 
were  in  effect  discharges.    But  we  think  there  is  a  clear  distinction 
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between  the  case  under  consideration  and  the  cases  above  cited. 
In  Gregory  v.  Major  the  plaintiff  was  an  excise  inspector,  who  had 
been  appointed  to  an  office  which  waa  permanent  in  its  character,  at 
a  per  annum  salary.  He  was  suspended,  and  not  discharged,  and 
the  court,  in  substance,-  held  that  while  he  had  the  undisputed  title 
to  the  office  he  was  entitled  to  the  salary.  The  whole  reasoning  in 
that  case  seems  to  us  to  be  predicated  upon  the  fact  that  the  plain- 
tiff held  title  to  an  office  permanent  in  character,  and  which  was  a 
part  of  the  system  of  the  local  government  provided  for  by  the  char- 
ter, and  hence  it  was  impossible  to  suspend  a  public  officer  without 
vacatiBg  the  office.  In  the  Emmitt  Case  it  was  held  that  there  was 
in  fact  no  such  thing  as  suspending  a  public  officer  without  dl»- 
charging  him,  and  that  unless  the  employ^  is  discharged  his  pay 
goes  on;  and  that,  while  the  term  of  office  was  at  the  pleasure  of 
the  commissioners,  they  could  not  effect,  arbitrarily,  temporary  or 
indefinite  suspension  without  pay.  But  ki  that  case  it  was  farther 
held  that  it  was  competent  for  the  commissioners  to  enter  into  an 
agreement  with  the  plaintiff  in  relation  to  his  salary.  In  that  case, 
also,  the  fact  was  apparent,  from  the  conduct  and  actions  of  the  plain- 
tiff and  defendants,  that  the  relation  of  employer  and  employ^  ex- 
isted, and  had  not  been  interrupted  l^y  the  suspension.  In  this  case 
it  was  expressly  left  to  the  jury  to  determine  whether  or  not  what 
was  designated  in  the  notices  as  a  "suspension"  was  in  reality  a 
suspension  or  a  discharge,  and  what  the  understanding  of  the  par- 
ties was  at  the  time;  and,  the  jury  having  determined  upon  suffi- 
cient evidence  that  the  notice  was  in  reality  a  discharge,  it  is  con- 
clusive upon  the  plaintiff.  But,  even  if  the  case  last  commented  on 
was  analogous  to  the  one  at  bar, — which  we  think  we  have  now  shown 
is  not  the  fact, — the  full  force  of  that  decision  has  been  modified  by 
the  opinions  delivered  in  Lethbridge  v.  City  of  New  York,  133  N.  Y. 
232,  30  N.  E.  975,  and  Wardlaw  v.  City  of  New  York,  137  N.  Y.  194, 
33  N.  E.  140.    In  the  first  of  these  cases  the  court  of  appeals  says : 

"Whether  this  notice  [a  letter  addressed  by  the  commlasloners  to  the  plaintiff 
stating,  "You  are  hereby  suspended  from  the  iKMiitlon  of  derk  from  this  date"] 
waa  called  a  suspension. or  a  dismissal,  Is  of  very  little  consequence.  It  <^ 
erated  to  terminate  the  plaintiffs  employment  and  right  to  salary  from  that 
date." 

In  the  case  last  cited,  where  two  letters  were  written  at  an  inter- 
val of  about  two  years,  the  one  using  the  word  "suspended"  and  the 
other  "discharge,"  the  court  says: 

"It  does  not  follow  that  because  the  commissioner  In  his  first  letter  used  the 
term  'suspended,'  Instead  of  'discharge,'  that  he  did  not  Intend  to  terminate 
the  employment  as  assistant  engineer,  and  to  create  a  vacancy;  *  •  *  nor 
does  It  follow  that  Wardlaw  did  not  understand  from  this  communication  that 
his  services  were  no  longer  required  as  an  assistant  engineer.  The  commis- 
sioner had  the  power  to  dismiss  or  discharge,  and  no  particular  form  of  words 
was  necessary  In  order  to  accomplish  that  result  If  he  Intended  to  and  did 
communicate  to  the  employfi  the  fact  that  his  services  In  that  capacity  were 
no  longer  required,  and  this  was  so  understood  by  both  parties,  then  the  dis- 
charge was  effected  as  completely  as  If  the  word  had  been  used." 

On  this  point,  see,  also,  Kelly  v.  City  of  New  York,  70  Hun,  208, 
24  N.  Y.  Snpp.  1,    These  decisions  fully  warranted  the  learned  judge 
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at  trial  tenn  in  submitting  the  question  of  the  understanding  of  the 
parties  as  to  whether  the  notices  operated  as  a  suspension  merely,  or 
a  discharge,  to  the  jury  for  their  determination,  and  also  justified 
him  in  refusing  to  grant  a  new  trial  or  vaxsate  the  yerdict 

The  fact  that  the  jury  found  a  verdict  for  <Hie  month's  salary  in 
favor  of  the  plaintiff  in  no  way  affects  this  question.  They  may  have 
found  that  the  first  did  not  operate  as  a  suspension,  and  gave  him 
his  salary  for  the  period  when  he  was  merely  suspended.  The  ver- 
dict clearly  establishes  the  fact  that  the  last  notice  wap  understood, 
both  by  the  plaintiff  and  the  defendant,  as  a  discharge,  and  not  a 
suspension.  If  the  jury  found  their  verdict  for  |121  on  any  other 
theory  than  the  one  above  suggested,  ib.e  defendant,  and  not  the 
plaintiff,  was  injured  thereby. 

The  notices  of  suspension  of  March  10, 1887,  and  June  16, 1887,  were 
properly  admitted  in  evidence  over  plaintiffs  objection,  as  bearing 
directly  upon  the  question  as  to  whetiier  or  not  the  plaintiff  was  dis- 
charged and  had  had  notice  thereof. 

The  exception  to  the  admission  of  a  copy  of  the  resolution  of  tiie 
committee  on  construction,  sent  to  the  plaintiff,  was  not  weU  taken. 
The  board  was  created  under  the  provisions  of  chapter  490,  Laws 
1883,  and  one  cannot  read  that  act  without  being  struck  with  its 
independent  features,  and  the  evident  design  on  the  part  of  the  legis- 
lature to  repose  in  the  aqueduct  commissicmers  an  unlimited  and 
unqualified  judgment  and  discretion  in  the  hiring  of  employ^  and 
the  selection  of  detailed  employments  to  enable  them  to  carry  out 
the  provisions  of  the  act  When  dealing  with  the  question  of  em- 
ploy^, section  40  goes  so  far  as  to  provide  that  no  person  coming 
with  the  requisite  certificate  from  the  civil  service  shaU  be  appointed 
inspector  or  superintendent,  unless  his  qualifications  shall  be  in 
addition  certified  by  at  least  three  of  the  aqueduct  conmiissioners.  It 
cannot  be  seriously  argued  that  the  board  created  by  that  act  had 
no  power  to  pass  the  resolutions  and  by-laws  they  did.  There  is  no 
restriction  or  limitation  upon  the  board  in  that  respect,  and  it  would 
necessarily  follow  that  the  board  had  power  to  adopt  reasonable  by- 
laws to  govern  the  business  to  be  conducted;  and  it  seems  to  us 
that  the  by-laws  and  resolutions  passed  by  the  board,  and  offered  in 
evidence,  were  eminently  reasonable  and  wholesome,  l^e  judgment 
should  therefore  be  afftrmed,  witii  costs.    All  concur. 


(11  Misc.  Rep.  275.) 

KESSLER  et  al.  v.  LEVY  et  aL 

(Common  Pleas  of  New  'Sork  City  and  County,  General  Term.    February  4, 

1805.) 

FRAUDtJLENT  CONVEYANCES— POHMATION  OF  CORPOHATION  BT  DEBTORS. 

Where  die  members  of  a  firm  formed  a  corporation  with  a  capital  stock 
of  $125,000,  $1,000  of  which  was  Issued  at  par  for  cash  paid  to  the  com- 
pany, and  the  balance  was  Issued  to  the  partners  In  consideration  of  the 
transfer  to  the  company  of  all  the  firm  assets,  worth  about  $350,000,  and 
they  offered  the  stock  of  the  company  to  their  creditors,  the  transfer  to 
the  coiiHiratlon  was  not  fraudulent  as  to  creditors. 
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Appeal  from  special  tenn. 

Action  by  William  Kessler  and  others  against  Bertbold  Levy  and 
others  to  recover  a  balance  due  for  moneys  alleged  to  have  been 
advanced  on  certain  letters  of  credit  issaed  by  plaintifFs  for  the  ac- 
count and  at  the  request  of  the  defendants.  Defendants  were  ar- 
rested on  the  ground  that  since  the  making  of  the  contracts  sned  on, 
and  in  contemplation  of  making  the  same,  the  defendants  had  re- 
moved or  disposed  of  their  property  with  intent  to  defraud  their 
creditors.  From  an  order  denying  a  motion  to  vacate  the  order  of 
arrest,  on  the  ground  of  the  alleged  insmfflciency  of  the  facts  on  which 
it  was  granted,  defendants  appeal.     Beversed. 

Argued  before  DALY,  C,  J.,  and  BISCHOFF  and  PR  YOB,  JJ.  . 

B.  F.  Einstein,  for  appellants. 
Kmon  Saltan,  for  respondents. 

BISCHOFF,  J.  The  ground  of  the  defendants'  arrest,  as  it  is  re- 
cited in  the  order,  is  "&at  since  the  making  of  the  contract  upon 
which  this  action  is  based,  and  in  contemplation  of  making  the 
same,  the  defendants  have  removed  and  disposed  of  their  property 
with  intent  to  defraud  the  plaintiffs  herein."  Upon  the  motion  to 
vacate  the  order,  it  was  pertinent  to  inquire  whether  or  not  the  facts 
presented  justified  the  defendants'  arrest  If  they  did  not,  it  was 
error  to  deny  the  motion.  The  Code  of  Civil  Procedure  (section  549, 
subd.  4,  and  section  557)  authorizes  the  arrest  of  the  defendant  in  an 
action  upon  contract,  where  it  is  alleged  in  the  complaint,  and  is 
ahown  by  affidavit,  that  "since  the  making  of  the  contract,  or  in  con- 
templation of  making  of  the  same,"  he  has  "removed  or  disposed 
of  his  proi)erty  with  intent  to  defraud  his  creditors,  or  is  about  to 
remove  or  dispose  of  the  same  with  like  intent"  Not  the  removal 
or  disposal  of  the  debtor's  property  merely,  or  such  removal  or  dis- 
posal with  intent  to  hinder  and  delay  creditors,  but  the  removal  or 
disposal  of  his  property  with  intent  to  defraud  creditors,  is  made 
ground  for  the  debtor's  arrest.  The  provisions  of  the  Code  of  Civil 
Procedure,  in  so  far  as  they  authori/e  imprisonment  for  debt,  are 
penal  in  their  nature.  They  are,  therefore,  not  to  be  extended  by 
construction  beyond  their  precise  meaning  and  import  (Hathaway  v. 
Jcrfmson,  55  N.  Y.  93);  and,  in  view  of  the  policy  of  the  statute  to 
abolish  imprisonment  for  debt,  the  fraud  contemplated  by  the  Code 
is  to  be  deemed  fraud  in  fact,  as  distinguished  from  fraud  in  law, — 
actual  fraud,  not  constructive  fraud.  Id.  Accordingly  it  was  hdd, 
in  a  case  where  the  ground  of  arrest  was  identical  with  the  one 
here  asserted,  that  an  actual  intent  to  defraud,  clearly  apparent 
from  the  facta,  is  essential  to  sustain  the  validity  of  the  order  of  ar- 
rest Hoyt  V.  Godfrey,  88  N.  Y".  669.  Neitter  fraud,  nor  an  inten- 
tion to  defraud,  will  ever  be  presumed.  Surmise  or  conjecture  will 
not  be  permitted  to  take  the  place  of  evidence.  Fraud,  or  an  inten- 
tion to  defraud,  must  appear  by  reasonable  inference,  at  least,  from 
the  facts  in  evidence.  The  burden  of  proof  is  upon  the  party  who 
alleges  the  existence  of  fraud,  or  of  an  intention  to  defraud,  and,  if 
the  facts  in  evidence  are  equally  consistent  with  honest  motives, 
then,  manifestly,  the  burden  has  not  been  sustained. 
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ITow,  what  are  the  facts  of  which  the  plaintilfB  predicate  Oaat 
right  to  the  arrest  of  the  defendasts?  At  the  time  of  the  incorpora- 
tion of  the  company  hereinafter  referred  to,  the  defendants  had  been 
engaged  in  business  as  merchants  in  the  city  of  New  York,  for  np- 
waids  of  20  years,  under  their  firm  name  of  Levy  &  Levis.  On  Au- 
gust 28,  1893,  the  firm  owed  |300,000,  inclnsiTe  ot  the  plaintiffs' 
claim,  and  had  assets  valued  at  f350,000.  On  that  day  1h^,  with 
William  Seligsberg  and  George  P.  Mellick,  caused  tiienoselves  to  be 
incorporated  under  the  name  of  the  Levy  &  Levis  Company,  with  a 
capital  of  f  125,000.  Of  the  capital  stock,  |1,000  was  issued  at  par, 
paid  to  the  company,  and  f  124,000  was  issued  to  the  defendants' 
firm  in  consideration  of  the  transfer  to  the  ccnnpany  of  all  the  firm 
assets.  Thus,  from  the  plaintiffs'  own  showing,  the  capital  stock, 
which  was  nominally  worth  f  125,000,  was  actually  worth  f351.000, 
or  f51,000  more  than  was  owing  by  the  defendants  to  their  creditors. 
l%e  stock  issued  to  the  firm  the  defendants  at  once  offered  to  their 
creditors,  including  the  plaintiffs,  to  be  accepted  either  as  payment 
or  as  collateral  security.  Some  of  the  creditors  accepted  the  stock; 
others,  including  the  plaintiffs,  refused. 

Do  the  facts  narrated  sustain  an  inference  of  an  intention  on  the 
part  of  the  defendants  to  defraud  their  creditors?  We  are  of  the 
opinion  that  such  a  conclusion  is  unwarranted.  Before  tilie  claims 
of  their  creditors  were  reduced  to  liens,  the  defendants  had  the 
absolute  right  to  invest  their  assets  in  every  legitimate  enterprise, 
and  to  exchange  them  for  other  commodities  of  at  least  equal  value. 
Their  exercise  of  that  right  could  not,  of  itself,  therefore,  he  evidence 
of  fraud,  or  of  an  intention  to  defraud.  Let  it  be  assumed  that  the 
defendants  had  exchanged  their  assets  for  shares  of  equal  amount  of 
a  solvent  bank,  and  then  tendered  the  shares  to  their  creditors  in  sat- 
isfaction of  the  latters'  demands,  would  the  plaintiffs,  would  any 
one,  have  questioned  the  good  faith  of  the  transaction?  Whv, 
then,  is  the  exchange  of  the  assets  for  the  capital  stock  of  the  Levy 
&  Levis  Company  to  be  characterized  as  fraudulent,  as  a  disposal  or 
removal  by  the  defendants  of  their  property,  with  intent  to  defraud 
creditors?  The  facts  urged  to  sustain  the  order  for  arrest  concede 
that,  at  the  time  of  the  transfer  of  the  defendants'  assets  to  it,  the 
actual  value  of  the  capital  stock  of  the  company  issued  to  the  defend- 
ants, and  offered  by  them  to  their  creditors,  was  in  excess  of  the  ag- 
gregate amount  of  the  defendants'  indebtedness.  It  may  be  that  it 
would  have  been  prudent  on  the  part  of  the  defendants,  before 
making  the  transfer  and  exchange,  to  have  secured  the  consent  of 
their  creditors.  But,  admitting  that  they  have  been  lacking  in  that 
respect,  it  does  not  foUow  that  they  intended  to  defraud,  in  view  of 
the  plaintiffs'  admission  that  the  defendants  at  once  offered  the  en- 
tire avail  of  the  exchange  to  their  creditors.  Economy,  greater  con- 
venience in  the  management  of  the  business,  the  maintenance  of  its 
good  will,  and  a  variety  of  exigencies,  every  one  of  them  absolutely 
consistent  with  honest  motives,  afford  solutions  of  the  defendants' 
Intention  in  the  transfer  of  their  business  to  a  corporation.  True, 
the  former  assets  of  the  firm,  because  of  their  tangible  character, 

'  Tht  have  afforded  the  creditors  a  readier  means  of  realizing  their 
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demands  ia  money,  bnt  the  preference  of  crediton  in  that  respect 
cannot  be  permitted  to  take  the  place  of  evidence  of  an  intention  on 
the  part  of  the  defendants  to  defraud.  That  after  the  transfer  of 
the  defendants'  assets  and  business  to  it,  and  after  the  company's 
issue  of  its  capital  stock  to  the  defendants,  partly  because  of  their 
perishable  nature  and  partly  because  of  a  decline  in  market  values, 
the  assets  became  reduced  in  value,  and  sodisastrously  affected  the 
capital  stock,  is  obviously  not  attributable  to  the  defendants,  nor 
can  those  facts  have  relevancy  to  the  defendants'  intention  at  the 
time  of  the  transfer  of  their  assets  and  business  in  exchange  for 
the  stock.  Having  reached  the  conclusion  that  the  facts  did  not  au- 
thorize the  order  of  arrest,  discussion  of  the  remaining  points  urged 
for  reversal  is  unnecessary.  The  order  denying  the  defendants' 
motion  to  vacate  the  order  is  reversed,  and  the  order  of  arrest  is 
vacated,  with  costs  of  the  motion  and  of  this  appeal  to  the  defend- 
ants.    All  concur. 


(11  Misc.  Rep.  S40.) 

CAMPBELL  PKINTINQ  PRESS  &  MANDF'O  CO.  T.  YORKSTON. 

(Cnmmon  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

189S.) 

1.  Presomptioh  01'  Settlemknt— Giving  Notb. 

The  giving  of  a  promissory  note  is  prima  fade  evidence  of  an  account- 
ing and  settlement  of  all  demands  between  the  parties,  and  that  the 
maker  was  Indebted  to  the  payee  on  such  settlement  to  the  amount  of  the 
note,  and  the  maker  cannot  offset  a  claim  against  the  payee,  alleged  to 
have  accrued  before  the  making  of  the  note,  without  rebutting  such  pre- 
sumption. 

2.  Factors  and  Brokers— Commissions— Voluhtabt  Services. 

A  broker  who  procures  a  purchaser  for  property,  without  the  request 
eg  the  vendor,  cannot  recover  compensatlim  from  the  vendor. 

8.  Evidence— BcRDEN  or  Proop. 

Where  the  party  on  whom  rests  the  burden  of  proof  testifies  onquali- 
fledly  in  support  of  his  contention,  and  the  other  party  unqualifiedly  tes- 
tifies to  the  contrary,  and  there  is  no  evidence  in  the  case  corroborating 
bim  who  had  the  burden  of  proof,  he  fails  to  make  out  his  case. 

Appeal  from  city  court,  general  term. 

Action  by  Campbell  Printing  Press  &  Manufacturing  Company 
against  Robert  P.  Yorkston.    From  a  judgment  of  the  city  court ' 
(30  N.  Y.  Snpp.  1130),  affirming  a  judgment  rendered  on  the  verdict 
in  favor  of  defendant  and  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Beversed. 

Argued  before  BOOKSTAVER,  BIBCHOPF,  and  GIEGEEICH,  JJ. 

Qiarles  De  Hart  Brower,  for  appellant. 
John  Beilly,  for  respondent. 

BOOKSTAVEB,  J.  This  action  was  brought  on  a  promissory 
note  for  |65.10,  dated  August  23, 1889,  payable  one  month  after  date. 
Defendant  admitted  his  liabUity  upon  the  note,  but  set  up  a  counter- 
claim for  commissions  upon  the  sale  of  five  printing  presses  made 
between  July,  1889,  and  March,  1890.    From  the  evidence  it  ap- 
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peared  that  the  defendant  had  been  in  plaintifPa  employ  aa  a  sales- 
man in  its  western  olHce,  prior  to  1884,  upon  a  comnilssi<m  of  10 
per  cent.,  by  special  contract,  on  all  presses  sold  in  the  West  He 
left  plaintiff's  employment  in  1884,  under  an  agreement,  for  a  con- 
sideration of  f  4,500,  that  he  would  not  sell  any  of  plaintiff's  presses 
for  three  years.  Prior  to  January,  1889,  defendant  was  ranployed  by 
another  concern  selling  presses,  and  in  September,  1889,  went  with, 
another  rival  concern,  and  is  now  in  the  employ  of  a  third.  Defend- 
ant had  no  conrersation  with  plaintiff's  officers  between  1884  and 
1890.  In  the  latter  year,  and  many  months  after  the  note  was  made, 
and  after  the  sale  of  the  presses  for  which  commission  is  asked,  he 
had  a  conversation  with  the  plaintiff's  president,  who  told  him,  as 
defendant  testifies:  '^ou  bring  the  customer  here,  and  we  will  fix 
you.  That  is  all  right."  This  took  place  just  prior  to  a  trip  which 
defendant  was  then  about  to  make  on  his  own  business.  There  is 
no  other  evidence  of  any  employment  of  defendant  by  plaintiff  after 
he  left  their  employ  in  1884,  and  the  only  evidence  as  to  what  de- 
fendant did  in  reference  to  the  sales  in  question  was  that  Mr.  Price, 
who  had  been  a  customer  of  the  plaintiff,  told  defendant  he  wanted 
plaintiff's  presses;  that  defendant  said,  "Why  don't  you  go  anmnd 
there,"  and  Mr.  Price  said,  "I  don't  want  to  go  around  there,"  and 
then  defendant  prevailed  upon  him  to  do  so;  that  when  defendant 
took  Mr.  Price  to  plaintiff's  office  nothing  was  said  about  commis- 
sions, nor  was  anything  said  by  defendant  that  he  expected  any.  He 
left  before  any  presses  were  purchased,  and  the  whole  transaction, 
as  far  as  the  testimony  discloses  it,  was  negotiated  and  closed  by 
plaintiff's  general  manager.  Defendant  at  no  time  made  any  claim 
for  commissions  on  these  sales  prior  to  setting  them  up  as  a  counter- 
claim in  his  answer  to  the  action  brought  on  the  promissory  note. 
Before  the  action  was  commenced,  plaintiff's  counsel  wrote  defend- 
ant, asking  payment  of  the  note,  and  in  his  reply  the  latter  did  not 
claim  that  it  was  paid  by  commissions,' but  tiiat  its  payment  had 
been  arranged  for  in  May,  1892  (nearly  three  years  after  the  com- 
missions now  claimed  were  earned,  if  they  were  ever  earned),  by  de- 
fendant agreeing  to  send  to  plaintiff  such  inquiries  as  might  come 
to  him,  and  which  the  Whitlock  Company,  with  whom  he  was  then 
engaged,  could  not  fill.  When  defendant  first  rested,  and  again  at 
the  dose  of  all  the  testimony,  plaintiff's  counsel  moved  for  a  direc- 
tion of  a  verdict  in  his  favor  for  the  amount  of  the  note,  on  the 
ground  that  in  May,  1892,  there  was  a  settiement  between  the  par- 
ties, and  it  was  then  agreed  that  the  note  should  be  paid  in  a  cer- 
tain way;  that  a  reasonable  time  had  elapsed,  and  the  note  had  not 
been  paid,  and  consequentiy  the  plaintiff  was  entitled  to  a  verdict; 
and  idalntiff  also  moved  to  dismiss  the  counterclaim.  These  mo- 
tions were  denied,  and  the  case  was  submitted  to  the  jury,  who 
found  a  verdict  for  the  defendant  for  10  per  cent,  on  f 4,500,  the 
purchase  price  of  two  printing  presses  sold  by  Mr.  Price  in  July, 
1889,  a  month  before  the  note  sued  upon  was  delivered. 

The  giving  of  a  negotiable  note  by  the  defendant  raised  a  pre- 
sumption that  a  settlement  had  been  had,  and  that  the  defendant 
was  indebted  to  the  plaintiff.    In  other  words,  the  giving  of  a  promia- 
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Bory  note  Is  prima  facie  evidence  of  an  accounting  and  settlement 
of  all  demands  between  tiie  parties,  and  ttiat  the  maker  waa  in* 
debted  to  the  pajee  npon  snch  settlement  to  the  amount  of  the  note. 
Lake  v.  Tysen,  6  N.  Y.  461;  Wright  v.  Wright,  74  Hun,  138,  26  N. 
Y.  Sopp.  238.  To  OTercome  this  presumption,  a  very  clear  prepon- 
derance of  evidence  is  required.  Blake  &  Johnson  v.  Krom  (Super. 
N.  Y.)  13  N.  Y.  Supp.  335.  In  the  case  under  consideration  the  de- 
fendant offered  no  explanation  as  to  why  he  did  not  insist  upon  Iiis 
claim  for  commissions  when  the  note  was  demanded  of  him  to  set- 
tle his  account,  and  Mr.  Ogden  Brower  testified : 

'The  amonnt  for  whlcb  the  note  was  gtven  -was  for  the  balance  of  Mr. 
Yorkston'B  ajccount  with  us  at  that  time.  I  wanted  to  get  It  closed  up,  and  I 
asked  Mr.  Torkston  to  give  na  a  note  for  It,  which  he  said  be  would  do,  and 
he  did." 

Again,  when  asked  for  the  payment  of  the  note  by  plaintiff's  at- 
torney, he  did  not  claim  it  bad  been  paid  by  commissions  earned, 
but  that  the  note  was  to  be  paid  in  the  way  before  stated.  In  view 
of  these  facts,  it  seems  extremely  doubtful  whether  there  should 
have  been  any  recovery  for  these  commissions,  even  granting  that 
they  had  been  earned.  But,  in  our  judgment,  after  a  careful  perusal 
of  the  evidence,  the  defendant  failed  to  show  any  express  or  implied 
employment  by  the  plaintiff  to  make  the  sales  on  which  commissions 
were  claimed.  The  only  evidence  of  any  employment  prior  to  the 
sale  of  these  presses  was  in  1884.  After  that  time,  and  up  to  the 
Janoaiy  preceding  this  sale,  defendant  had  been  in  the  employ  of 
the  Duplex  Manufacturing  Company,  and  he  himself  testified  he 
had  no  conversation  with  the  plaintiff  relative  to  selling  presses 
for  tiiem  prior  to  that  time.  It  is  evident,  therefore,  that  there  was 
no  express  contract  of  employment;  and  from  the  fact  of  a  former 
employment,  which  had  terminated,  no  agency  could  be  implied.  1 
Am.  &  Eng.  Enc.  Law,  342,  and  cases  cited.  In  O'Neill  v.  Howe 
<Com.  PL  N.  Y.)  9  N.  Y.  Supp.  746,  it  ig  said : 

"Ordinarily,  the  leaving  of  defendant's  emplo:^  wonld  terminate  the  contract 
tor  a  commission  on  sales,  and  any  claim  for  commissions  where  •  •  •  the 
claim  Is  based  upon  work,  labor,  and  services  In  the  sale  of  goods  at  defend- 
ant's request" 

The  only  other  ground  upon  wliich  an  employment  can  possibly 
be  claimed  is  that,  by  an  acceptance  of  defendant's  alleged  service, 
a  promise  to  pay  on  the  part  of  the  plaintiff  may  be  implied.  But 
the  defendant  was  not  a  regular  broker.  He  did  not  annoimce  him- 
self to  plaintiff's  ofQcers  as  a  broker.  He  did  not  make  claim  for  a 
commission  at  tlie  time  he  introduced  Mr.  Price,  and  said  nothing 
from  which  plaintiff's  ofiBcers  could  infer  that  he  had  anything  to 
do  with  bringing  the  purchaser  to  plaintiff's  place,  and  he  left  that 
place  before  negotiations  had  been  begun,  or  any  price  named  or 
terms  mentioned  for  the  purchase.  It  is  well  settied  that  if  a 
broker,  without  a  previous  request,  brings  a  customer  to  a  vendor, 
and  the  latter,  without  further  acceptance  of  the"  broker's  services, 
takes  the  customer,  the  broker  is  not  entitled  to  compensation. 
An  owner  is  not  obliged  to  refuse  a  possible  customer  because  serv- 
ices^ which  he  has  not  requested,  have  been  obtruded  upon  liim; 
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nor  can  he  be  enticed  into  a  liability  for  commiasionB  without  his 
knowledge.  Pierce  v.  Thomas,  4  E.  D.  Smith,  354;  Mechem,  Ag.  § 
600.  In  order  to  entitle  the  broker  to  commissions,  there  mnst 
either  be  an  actual  employment  or  a  ratification  and  acceptance  of 
the  broker's  acts;  but  in  such  case  the  intent  to  ratify  must  be  plain 
(Pierce  t.  Thomas,  supra),  and  surely  there  could  be  no  ratification 
where  no  claim  was  made  by  the  broker,  and  the  fact  that  he  was 
acting  as  broker  was  not  drawn  to  the  attention  of  the  seller  at  the 
time  (Tinkham  v.  Knox  [City  Ct  N.  Y.]  18  N.  Y.  Supp.  433,  affirmed 
2  Misc.  Eep.  579,  21  N.  Y.  Supp.  954;  Borer  v.  Kellogg,  Daily  Beg. 
Jan.  17, 1885;  Blomquist  t.  Arnold,  Id.  June  25, 1884). 

Again,  we  think  there  was  no  sufficient  evidence  to  support  the 
flndhig  of  the  jury  that  the  rate  of  commissions  in  New  York  (Sty 
was  10  per  cent  It  is  true,  the  defendant  testified  that  10  per 
cent  was  the  usual  custom  where  the  price  asked  is  given,  but  he 
also  testified  that  where  the  price  is  reduced  the  commissions  have 
to  suffer,  sometimes  to  the  extent  of  5  per  cent,  sometimes  7i  per 
cent,  and  even  more.  It  is  clear,  however,  from  the  defendant's  cross- 
examination,  that  this  commission  of  10  per  cent  related  to  his  sales 
made  in  the  West,  and  not  in  this  city.  But,  even  if  it  were,  he 
is  entirely  uncorroborated  in  regard  to  it  and  is  contradicted  by 
Ogden  Brower,  Mr.  Ahlstrom,  a  witness  for  plaintiff,  and  Mr.  Bres- 
non,  a  witness  produced  by  defendant,  who  all  testified  that  they 
knew  of  no  custom  in  the  trade  in  regard  to  the  amount  of  commis- 
sions, and  that  the  compensation  in  that  class  of  business  was  a 
matter  of  bai^ain  on  each  sale.  The  burden  of  showing  the  custom 
was  upon  the  defendant.  Where  one  party,  who  has  the  burden 
of  proof,  swears  unqualifiedly  and  explicitly  in  support  of  his  con- 
tention, and  the  other  party  as  unqualifiedly  and  explicitly  swears  to 
a  contrary  state  of  facts,  and  there  is  no  evidence  in  the  case  cor- 
roborating the  party  who  has  the  burden  of  proof,  he  fails  to  make 
out  his  case.  Stevens  v.  Trask  (Com.  PI.  N.  Y.)  18  N.  Y.  Supp.  117; 
Smith  V.  Gunn  (Sup.)  12  N.  Y.  Supp.  808;  Syms  v.  Vyse,  2  N.  Y. 
St.  Bep.  106.  We  therefore  think  the  counterclaim  should  have  been 
dismissed,  and  a  verdict  directed  for  the  plaintiff  upon  the  note.  The 
judgment  must  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event    All  concur. 


(11  Misc.  Rep.  310.) 

BANZER  V.  BANZBR  et  al. 

(Comnuoi  Pleas  of  New  York  City  and  County,  Oeneral  Term.    February  4, 

1885.) 

Wills— LiMTTATiOF  Ovkr  on  Absolctb  Devise. 

Testator  gave  all  his  property  to  bis  wife,  with  "undispated  right  to  do 
and  dispose  according  to  her  own  Judgment,"  and  provided  that  after  her 
death  his  children  should  divide  the  same  among  them  equally.  Bdd, 
that  the  provision  In  favor  of  testator's  children  was  void  as  a  limltatloa 
over  on  a  devise  of  the  entire  and  absolute  estate.  80  N.  X.  Supp.  80S, 
affirmed.  , 
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Appeal  from  equlfy  term. 

Action  by  Ellen  Banzer  against  Adam  Banzer  and  othera  for  par- 
tition. The  complaint  was  dismissed  on  the  merits  (30  N.  Y.  Supp. 
803),  and  plaintiff  appeals.     Affirmed. 

Argaed  before  BOOKSTAVER,  BISOHOFF,  and  GIEQERIOH,  JJ. 

James  Kearney,  for  appellant 
Edward  W.  S.  Johnston,  for  respondents. 

BISCHOPP,  J.  This  is  an  action  for  partitioa  The  property  in 
question  was  held  originally  by  Michael  Banzer  and  John  Maier,  as 
tenants  in  common,  each  an  andirided  moiety.  John  Maier  snbse- 
quentiy  conveyed  his  interest  to  Snsanna  Banzer,  the  wife  of  his 
cotenant  Michael  Banzer  thereafter  died,  leaving  a  last  will  and 
testament,  whereby  he  disposed  of  his  property  as  follows: 

"After  all  my  debts  are  paid  and  discharged  I  give  and  bequeath  to  my  be- 
loved wife  Suzanna  Banzer  all  my  real  and  personal  estate  no^  at  present  and 
bere&fter  In  my  possession.  My  real  estate  consisting  at  present  of  i>art  of  a 
bouse  known  by  the  number  220  West  32nd  Street,  20th  Ward,  so  as  described 
In  the  deed  of  said  house.  And  my  pei'sonal  estate,  and  whatever  belonging 
to  me  at  my  dead;  whatever  and  wheresoever  of  wat  nattn«,  kind  and 
quality  soever  may  be.  That  she  shall  have  undisputed  right,  to  do  and  dis- 
pose of  accwdlng  to  her  own  Judgment,  that  after  her  Dead,  my  beloved  chil- 
dren or  their  executor,  administrator  shall  dlvite  the  same  chair  and  chair 
allkft" 

Bozanna  .Banzer  died  intestate,  leaving  her  surviving  the  defend- 
ants Adam  and  John  Banzer,  Annie  Hauf,  and  Elizabeth  Howell, 
her  heirs  at  law.  Plaintiff  is  the  widow  of  Christopher  Banzer,  a 
deceased  aon  of  Michael  and  Suzanna  Banzer.  Said  Christopher 
died  before  Suzanna  Banzer,  leaving  him  surviving  plaintiff  and  an 
infant  son,  Christopher  Banzer,  Jr.,  which  son  also  died  before 
Suzanna  Banzer;  and  it  is  as  heir  at  law  of  this  infant  that  plain- 
tifr  claims  an  interest  in  the  real  property  in  question. 

The  construction  of  the  will  above  set  forth  contended  for  by  plain- 
tifT  is  that  a  life  estate  in  Suzanna  Banzer  was  created  of  the  moiety 
of  the  realty  specified  which  was  owned  by  the  testator,  with  re- 
mainder over  to  his  heirs,  and  that,  therefore,  the  plaintiff  should 
succeed  to  the  interest  of  Christopher  Banzer,  Jr.,  as  his  heir  at 
law.  For  the  defendants  it  is  claimed  that  the  conveyance  from 
Maier  to  Suzanna  Banzer  had  the  effect  of  creating  a  tenancy  by 
entireties  in  Michael  Banzer  and  his  wife,  and  that,  therefore,  any 
limitations  in  the  will  of  Michael  would  not  affect  the  absolute  own- 
ership of  Suzanna  after  his  death.  It  is  also  contended  that  the 
limiting  provisions  in  the  will  applied  only  to  the  testator's  per- 
sonalty. Whatever  field  for  discussion  may  be  presented  by  these 
questions  is  not  of  importance,  for,  assuming  them  to  be  deter- 
minable as  contended  for  by  plaintiff,  we  are  content  to  uphold  the 
determination  of  the  learned  trial  judge  upon  the  ground  that  the 
plaintiffs  deceased  son  possessed  no  interest  in  the  property  at  the 
time  of  his  death  by  virtue  of  the  provisions  of  the  will.  At  the 
trial  it  was  held  that  the  complaint  should  be  dismissed,  the  limitar 
tion  over  to  the  heirs  of  the  testator  being  adjudged  void,  as  de- 
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pending  npon  the  nonexecntion  of  an  absolute  disposmg  power 
vested  by  the  will  creating  the  limitation  (Van  Home  v.  Campbell, 
100  N.  Y.  294,  3  N.  E.  316,  771),  and  the  plaintiff's  daim  necessarily 
failing  with  the  limitation.  We  agree  with  the  views  expressed,  as 
to  the  construction  to  be  placed  upon  the  will,  by  the  learned  judge 
below,  that  the  wife  was  given  at  least  an  absolute  disposing  power 
over  the  property;  but,  even  so,  the  limitation,  as  clearly  to  be 
viewed  as  attempting  to  create  an  expectant  estate,  is  not  necessarily 
to  be  adjudged  void  for  that  reason,  assuming  the  first  provision 
to  intend  a  power  of  disposal  merely,  and  not  an  actual  devise  in 
fee.  The  case  of  Van  Home  v.  Campbell,  was  an  adjudication 
upon  a  will  which  took  effect  prior  to  the  Revised  Statutes,  and  the 
decision  proceeded  upon  the  principles  of  the  conunon  law.  109 
N.  Y.  310,  3  N.  E.  316,  771.  It  has  since  been  held  that  by  th.e  pro- 
visions of  the  Revised  Statutes  (3  Rev.  St.  [7th  Ed.]  p.  2178,  §§  32, 
33),  the  effect  of  which  was  expressly  left  undecided  in  Van  Home  v. 
Campbell,  a  remainder  such  as  that  considered  is  not  void  in  its 
creation  by  reason  of  the  power  of  disposition  vested  bi  the  first 
taker.  Greyston  v.  Clark,  41  Hun,  130.  But  this,  nevertheless,  can- 
not affect  the  present  question.  In  the  instrument  under  consider- 
ation there  is  no  trace  of  a  provision  that  the  property  held  by 
virtue  of  the  will,  and  remaining  undisposed  of  at  the  death  of  the 
first  taker,  should  vest  in  the  heirs  of  tiie  testator,  as  there  was 
in  the  case  of  Greyston  v.  Clark;  and  by  the  terms  of  the  prior 
provision,  with  regard  to  the  property  in  suit,  it  was  clearly  in- 
tended to  effect  an  absolute  devise  to  the  wife,  Sozanna  Bajoer. 
Wliatever  force  as  authority  may  be  attributable  to  the  atNuewhat 
broad  expressions  of  opinion  In  the  case  of  Greyston  v.  Clark,  in 
view  of  the  repeated  enunciation  by  the  courts  of  the  rule  that  an 
absolute  devise  is  not  to  be  cut  down  by  subsequent  words  of  limita- 
tion (Campbell  v.  Beaumont,  91  N.  Y.  464,  468;  Grain  v.  Wright, 
114  N.  Y.  309,  21  N.  E.  401;  Griswold  v.  Warner,  51  Hun,  17,  3  N. 
Y.  Supp.  688;  Oothout  v.  Rogers,  59  Hun,  100,  13  N.  Y.  Supp.  120; 
Roseboom  v.  Roseboom,  81  N.  Y.  356, 15  Hun,  309 ;  Buckland  v.  Gal- 
lup, 22  N.  Y.  Wkly.  Dig.  23;  Jackson  v.  Robins,  16  Johns.  538;  Hel- 
mer  v.  Shoemaker,  22  Wend.  137),  the  adjudication  is,  nevertheless, 
inapplicable  to  the  present  case,  for  here  we  have  every  element  of 
a  limitation  repugnant  to  a  devise  in  fee,  with  none  of  the  peculiar 
characteristics  which  the  courts  have  sometimes  found  to  bring  a 
case  without  the  rule  declaring  the  subsequent  limitation  void.  The 
force  of  the  long  line  of  adjudications  upon  the  subject  dealing  with 
wills  in  effect  under  the  Revised  Statutes  concludes  discnssion  aa 
to  the  present  existence  of  the  rule  noted,  while  there  may  well  be 
a  distinction  in  the  case  of  a  will  wherein  the  intention  to  create  a 
fee  is  not  clearly  expressed,  with  the  result  that  a  life  estate  with 
power  of  disposition  alone  is  created,  and  the  rule  in  Greyston  v. 
Clark  be  of  authoritative  effect.  The  conclusion  is  that  plaintiff's 
deceased  husband  and  son  took  no  interest  under  the  will,  and  that 
the  estate  vested  in  Suzanna  Banzer,  and  descended  to  her  heirs,  of 
whom  the  plaintiff  is  not  one.  Judgment  affiimed,  with  costs.  AH 
concur. 
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(11  Misc.  Rep.  286.) 

DALE  V.  HEPBURN. 

(C>omman  Fleas  of  New  York  City  and  County,  General  T»m.    February  4, 

189o.) 

00IJ.KCnNa  AOBKCT— EMPliOTMBST  OP  AtTORKET— COMPKW8ATIOK. 

A  collecting  agency,  In  whose  hands  a  draft  was  placed  by  defendant 
for  collection,  employed  plaintiff,  an  attorney  In  the  city  where  the  debtor 
resided,  with  directions'  to  collect  and  remit  the  proceeds  to  the  agency, 
after  deducting  a  specified  fee.  Plaintiff  had  no  correspondence  with  de- 
fendant In  regard  to  the  matter.  Hdd,  that  the  collecting  agency  acted  as 
principal,  and  not  as  agent  for  defendant,  in  employing  plaintiff,  and 
therefore  defendant  was  not  liable  to  compensate  plaintiff  for  his  serrices. 

Action  by  Samuel  E.  Dale  against  Louisa  H.  Hepbnm  to  recover 
for  legal  services  alleged  to  have  been  rendered  by  plaintiff  for  de- 
fendant The  complaint  was  dismissed  at  the  close  of  the  trial,  and 
plaintiff  moves  for  a  new  trial  on  exception  ordered  to  be  heard  at 
general  term  in  the  first  instance.     Denied. 

Argued  before  BOOKSTAVEE,  BISOHOFF,  and  GIEGERIOH, 
JJ. 

J.  Noble  Hayes,  for  plaintiff. 
William  8.  Cogswell,  for  defendant 

BOOKSTAVEB,  J.  This  action  was  brought  to  recover  the  value 
of  legal  services  alleged  to  have  been  rendered  by  plaintiff  as  the  at- 
torney for  the  defendant,  on  her  retainer,  in  proceedings  had  in  the 
circuit  court  of  the  United  States  for  the  Northern  district  of  Illinois. 
The  answer  denies  the  retainer,  and  that  the  plaintiff  rendered  her 
any  services.  At  the  close  of  the  plaintiff's  case  a  motion  to  dis- 
miss was  denied,  and  a  similar  motion  made  at  the  close  of  the  trial 
was  granted,  on  the  ground  that  no  cause  of  action  was  made  out 
against  the  defendant,  and  this  raises  the  principal  question  to  be 
considered.  From  the  evidence  it  appears  that  Hubbell  &  Co.  is  a 
collection  agency  in  this  city,  whose  business  it  is  to  collect  all  kinds 
of  claims,  as  well  as  notes,  drafts,  and  other  negotiable  instruments; 
that  defendant,  through  her  agent,  placed  a  draft  drawn  by  Lewis  E. 
Parsons  on  L.  P.  Hepburn,  and  paid  by  her,  in  their  hands  for  col- 
lection, and  agreed  to  pay  them  certain  fees  therefor;  that  thereupon 
Hubbell  &  Co.  retained  plaintiff  as  their  attorney  to  take  proceed- 
ings in  Chicago  to  collect  the  claim  for  them,  and  remit  proceeds  to 
them  after  deducting  his  fees,  the  amount  of  wMch  was  specified  in 
a  circular  accompanying  the  retainer;  that  plaintiff  was  acquainted 
-with  one  of  the  Hubbells,  and  had  had  preidous  business  transac- 
tions with  the  concern;  that  plaintiff  had  no  understanding  with 
Mrs.  Hepburn  in  regard  to  compensation;  that  he  had  no  corre- 
spondence with  her  in  regard  to  the  action;  that  all  of  plaintiff's 
correspondence  was  w^ith  the  Hubbells ;  that  he  applied  to  them  for 
cmnpensation  for  his  services;  that  when  he  gave  a  consent  for  snlw 
stitution  to  Mr.  Garrett  in  September,  1888,  he  did  not  then  present 
any  claim  against  the  defendant,  although  he  did  underwrite  the  con- 
sent as  follows:  "Without  waiving  any  rights  regarding  my  position 
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heretofore  as  attorney  for  the  plaintiff  in  said  suit,  I  consent  to  the 
above  substitution;"  that  the  first  notice  defendant  had  of  any  claim 
was  when  she  was  served  with  the  summons  and. complaint  in  this 
action  in  the  fall  of  1889;  that  the  only  bill  for  his  services  which 
plaintiff  ever  sent  to  any  one  was  sent  to  Hubbell  &  Co.  It  also  ap- 
pears that  defendajit's  son  acted  as  her  agent  in  all  of  these  trans- 
actions, and  that  whatever  he  did  was  done  with  Hubbell  &  Ck).,  and 
that  in  the  course  of  these  dealings  he  knew  that  the  plaintiff  was 
the  attorney  of  record  in  the  action  commenced  in  the  state  oif  Il- 
linois. Under  such  a  state  of  facts,  it  is  clear  that  the  plaintiff  was 
acting  on  a  retainer  from  Hubbell  &  Co.,  and  not  from  the  defend- 
ant, and  the  question  of  her  liability  depends  upon  whether  or  not 
Hubbell  &  Co.  were  merely  her  agents  in  the  transaction,  or  were 
themselves  principals,  and  we  think  there  can  be  no  doubt  but  that 
they  were  principals.  TJnder  the  name  of  an  agency,  they  were  con- 
ducting a  collecting  business  on  their  own  account.  They  would  be 
responsible  to  the  defendant  for  the  collection  of  the  money,  not  as 
agent,  but  as  principaL  So  they  are  responsible  to  the  plaintiff  for 
any  services  render^  by  him  to  them.  They  undertook  to  collect 
the  note,  and  not  merely  to  employ  agents  for  the  defendant  to  do  so. 
This  has  been  expressly  decided  in  Hoover  v.  Greenbaum,  61  N.  Y. 
305,  otherwise  known  as  Hoover  v.  Wise,  91  U.  S.  308.  After  re- 
viewing all  of  the  authorities,  the  majority  of  the  court  say: 

"We  are  of  the  opinion  that  these  authorities  fix  the  mle  In  the  class  of 
cases  we  are  now  considering,  to  wit,  that  of  attorneys  employed,  not  by  the 
creditor,  but  by  a  collection  agent  who  undertakes  the  collection  of  the  debt 
They  establish  that  such  attorney  Is  the  agent  of  the  collecting  agent,  and  not 
of  the  creditors  who  employed  that  agent." 

In  Bank  v.  Oilman,  81  Hun,  487,  30 17.  Y.  Supp.  1111,  it  is  said: 

"In  some  other  Jurisdictions  it  has  been  held  to  be  within  the  Implied  au- 
thority of  the  collecting  agent,  when  paper  is  to  be  collected  at  some  place 
remote  from  that  of  the  business,  for  such  agent  to  employ  a  subagent  in  that 
locality  to  make  collection  on  account  of  the  owner.  But  In  this  state  the  rule 
Is  otherwise,  and,  in  the  absence  of  any  understanding  or  agreement  to  the 
contrary,  it  Is  to  the  effect  that  the  collecting  agent  Is  deemed  to  employ  such 
other  collector  on  his  own  account  Thus  the  collecting  agent  becomes  chargea- 
ble to  his  principal  for  the  c<Kiduct  of  the  bank  or  Individual  to  whom  he  trans- 
mits the  paper  for  collection." 

In  this  case  the  evidence  is  clear  that  there  was  no  understanding 
or  agreement  on  the  part  of  the  defendant  about  the  employment  of 
the  plaintiff  for  or  on  her  account  or  as  her  attorney,  but,  in  oar 
judgment,  it  is  conclusive  that  he  was  employed  by  the  Hubbell 
agency  in  the  course  of  their  business  as  a  collecting  agency.  We 
think  that  if  banks  into  whose  oare  negotiable  instruments  are 
placed  for  collection  are  regarded  as  principals,  so  much  the  more 
should  a  collecting  agency,  whose  sole  business  it  is  to  collect  claims 
placed  in  its  hands,  be  so  regarded.  We  are  aware  that  the  lial>ility 
of  banks  in  such  case  has  been  much  discussed,  and  that  there  is  a 
great  conflict  of  authority  on  the  subject.  It  has  been  held,  on  the 
one  hand,  that  the  bank  first  receiving  the  paper  is  answerable  for 
the  neglect,  omission,  or  other  misconduct  of  the  bank  or  agent  it 
may  employ,  following  the  general  rule  of  law  that  an  agent  is  liable 
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for  the  acts  of  a  subagent  employed  by  him.  Thla  Is  the  doctrine 
established  by  the  decisions  of  the  supreme  court  of  the  United 
States,  of  this  state,  New  Jersey,  Ohio,  Indiana,  and  the  courts  of 
England.  Exchange  Nat  Banit  v.  Third  Nat  Bank,  112  U.  S.  276, 
5  Sup.  Ct  Ul;  Allen  v.  Bank,  22  Wend.  215;  Smedes  v.  Bank,  20 
Johns.  384;  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N. 
Y.  459;  Commercial  Bank  t.  Union  Bank,  11  N.  Y.  203;  Ayrault  v. 
Bank,  47  N.  Y.  570;  Titus  v.  Bank,  35  N.  J.  Law,  588;  Beeves  v. 
Bank,  8  Ohio  St  465;  Tyson  v.  Bank,  6  Blackf.  225;  Abbott  v. 
Smith,  4  Ind.  452;  Kent  v.  Bank,  13  Blatchf.  237,  Fed.  Cas.  No.  7,714; 
Van  Wart  v.  WooUey;  3  Bam.  &  O.  439;  Mackersy  t.  Bamsay,  9 
Clark  &  P.  8ia  In  112  U.  S.  276,  6  Sup.  Ot  141,  Judge  Blatchford 
said: 

"The  bank  is  not  merely  appointed  an  attorney  authorized  to  sdect  other 
agents  to  collect  the  paper.  Its  undertaking  Is  to  do  the  thing,  and  not 
merely  to  procure  It  to  be  done.  In  snch  case  the  bank  is  held  to  agree  to 
answer  for  any  default  In  the  performance  of  its  contract,  and  whether  the 
paper  Is  to  be  cc^ected  In  the  place  where  the  bank  Is  situated,  or  at  a  dis- 
tance, the  contract  is  to  use  the  proper  means  to  collect  the  mcmey,  and  the 
bank,  by  employing  subagents  to  perform  a  part  at  what  it  has  contracted  to 
do,  becomes  responsible  to  Its  customer." 

In  35  N.  J.  Law,  588,  Chancellor  Zabriskie  said: 

"A  dealer,  who  deposits  a  draft  on  a  distant  city  in  a  bank  In  his  own  town, 
has  no  choice  of  their  agent  or  correspondent  It  Is  the  business  of  the  bank 
to  provide  proper  agents  or  correspondents  for  this  service,  when  they  adopt 
it,  as  most  banks  do,  as  a  part  of  their  regular  business.  If  they  have  no  such 
correspondent  they  should  refuse  to  take  paper  for  collection,  and  then  the 
holder  could  choose  whether  he  would  leave  It  for  transmission.  He  would 
then  be  led  to  Inquire  about  the  agent  to  whom  it  would  be  transmitted.  The 
English  and  New  York  rule  Is  much  better  adapted  to  the  convenient  dispatch 
of  business.  It  Is  no  hardship  on  the  bank.  It  can  always  look  to  Ita  cor- 
respondent bank,  to  which  transmission  is  made,  for  Indemnification  from  its 
negligence." 

But  it  is  held,  on  the  other  hand,  that  the  liability  of  a  bank,  un- 
der such  circumstances,  extends  merely  to  the  selection  of  a  suitable 
and  competent  agent  at  the  place  of  payment,  and  to  the  transmis- 
Bion  of  the  proper  instructions,  and  that  the  corresponding  bank  is 
the  agent  of  the  holder,  and  that  the  transmitting  bank  Is  not  liable 
for  the  default  of  its  correspondent,  when  selected  with  due  care. 
This  view  has  been  adopted  by  the  courts  of  Massachusetts,  Connecti- 
cut, Penn^lvania,  Illinois,  Louisiana,  and  Missouri.  Mr.  Morse,  in 
his  work  on  Banks,  approves  of  the  latter  doctrine  (Morse,  Banks,  2d 
Ed.,  414);  while  Mr.  Daniel,  in  his  work  on  Negotiable  Instruments, 
maintains  the  doctrine  established  by  the  courts  of  this  state  (1 
Daniel  Neg.  Inst,  8d  Ed.,  §  342).  Whatever  the  views  of  the  courts 
of  other  states  may  be,  the  liability  of  the  bank  receiving  the  paper 
to  the  owner  is  too  well  established  in  this  state  to  need  further  dis- 
cnssion.  It  therefore  follows  that  the  learned  judge  who  tried  this 
case  properly  dismissed  the  complaint,  and  the  judgment  entered 
thereon  ^onld  be  affirmed,  with  costs.     All  concur. 
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(11  Misc.  Rep.  279.) 

KITTELi  V.  STUBVB. 

(OomnKxi  Pleas  ot  New  Tork  Caiy  and  County,  General  Term.    February  4, 

1895.) 

L  OosTBm-r— PAttDBB  to  Pay  Jbdomekt— Patmbnt  of  Monbt.  ' 

A  direction,  In  the  final  Judgment  for  speclflc  performance  against  a 
pnrchaser,  tbat  defendant,  on  tender  of  a  deed,  pay  the  purchase  money 
as  provided  by  the  contract.  Is  not  a  mandate  within  the  meaning  of  Code 
Cly.  Proc.  I  14,  subd.  3,  providing  that  a  court  of  record  may  punish  a 
party  for  disobeying  a  mandate  of  the  court 

9.  Same — Jcdouknt  Envorcbablb  bt  Exbcutiok. 

So  far  as  such  Judgment  directs  payment  of  the  purchase  money,  It  may 
be  enforced  by  execution,  and  therefore  cannot  be  enforced  by  contempt 
proceedings,  under  Code  Civ.  Proc.  i  1241,  subds.  1,  2,  providing  that  a 
final  Judgment  which  cannot  be  enforced  by  execution  may  be  enforced  by 
proceeding  against  the  party  for  contempt 

9.  Same— Dirbotion  to  Pat  Taxbs  amd  AssEesMBNTS. 

A  dlrectioa  In  such  Judgment  to  pay  all  taxes  and  assessments  which  had 
become  liens  since  the  day  when  the  title  should  have  passed,  without 
stating  the  amount  thereof,  even  If  not  enforceable  In  tbat  fwm,  is  not  en- 
forceable by  contempt  proceedings,  since  It  could  be  amended  by  inserting 
the  amount 

4.  Same— DivniBLB  Jcdoment. 

A  final  Judgment  for  specific  performance  against  a  purchaser,  which 
directs  that  defendant  accept  a  deed,  that  he  make  the  cash  payment  ac- 
cording to  the  contract  and  execute  a  l>ond  and  mortgage  tat  the  bal- 
ance, does  not  regnire  Indivisible  acts,  but  provides,  among  other  things, 
for  the  payment  of  money  which  may  be  enforced  by  execution  within  the 
meaning  of  Code  Civ.  Proc.  I  1241,  subd.  2,  providing  that  where  a  Judg^ 
ment  is  final,  and  a  part  of  It  caimot  be  enforced  by  execution,  snch  part 
may  be  enforced  by  proceeding  against  the  party  toe  contempt 

Appeal  from  special  term. 

Action  by  Joseph  J.  Kittel  against  Henry  Stneve  for  specific  per- 
formance. From  an  order  denying  the  motion  to  punish  defendant 
for  contempt  of  court  tm  refusing  to  obey  the  final  judgment,  plain- 
tiff appeals.    Affirmed. 

Argued  before  BOOKSTAVEB>  BISCHOPP,  and  GIEGERICJH,  JJ. 

John  A.  Straley,  for  appellant 
Frederick  W.  Hinrichs,  for  respondent 

QIEQEBIGEE,  J.  This  action  was  brought  to  require  the  defendant 
to  specifically  perform  his  contract  for  the  purchase  of  certain  real 
property.  The  trial  of  the  issues  resulted  in  a  decision  in  favor 
of  the  plaintiff,  and  judgment  was  entered  directing  that  the  de- 
fendant accept  a  deed  of  the  premises  in  controrersy;  that  he  pay 
on  delivery  of  said  deed  the  balance  of  the  purchase  price  to  be  paid 
on  delivery  thereof  pursuant  to  the  terms  of  said  contract  in  cash, 
to  wit,  the  sum  of  |2,675,  and,  in  addition  thereto,  the  sum  of  f  2,975, 
which  would  have  become  due  under  said  bond  and  mortgage  if  ex- 
ecuted as  provided  in  said  contract — ^making  in  all  a  cash  payment 
of  $5,650,  with  interest  thereon;  that  upon  the  delivery  of  the  said 
conveyance  he  accept  the  same,  and  deliver  to  the  plaintiff  a  bond 
and  mortgage  to  secure  the  balance  of  the  purchase  price,  the  form 
of  said  bond  and  mortgage  to  be  settled  and  approved  by  one  of  the 
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judges  of  this  court  In  case  the  parties  differ  respecting  it;  and  that 
he  pay  all  taxes  and  assessments  against  said  premises  that  may 
hare  become  liens  thereon  since  the  25th  day  of  July,  1892,  the 
date  the  title  to  said  premises  should  have  passed.  And  the  judg- 
ment also  provides  that  the  plaintiff  recover  of  the  defendant  his 
costs  and  disbursements,  amounting  to  $409.40,  "and  that  plaintiff 
have  execution  therefor."  Upon  the  defendant's  alleged  refusal  to 
obey  the  judgment,  the  plaintiff  instituted  these  proceedings  at 
special  term  to  punish  the  defendant  for  a  contempt,  and  the  ap- 
plication was  denied,  "with  leave  to  renew  it,  upon  a  proper  de- 
mand, with  respect  solely  to  the  acceptance  of  the  deed  and  ex- 
ecution of  the  bond  and  mortgage  in  the  judgment  mentioned,  de- 
fendant refuses  to  perform  as  directed  by  the  judgment  in  those 
particulars."  The  moving  papers  failed  to  show  that  a  deed  and 
bond  and  mortgage  were  in  fact  tendered;  but,  tender  of  the  deed, 
and  of  the  bond  and  mortgage  for  execution,  having  been  conceded, 
the  court  below  held  that  "the  execution  of  the  bond  and  mortgage 
may  be  enforced  by  attachment,  but  not  the  pajonent  of  the  bal- 
ance of  the  contract  price,  for  judgment  therefor  can  be  docketed, 
and  such  judgment  can  be  enforced  by  execution."  The  plaintiff 
did  not  renew  the  motion,  but  brought  on  this  appeal. 

The  power  to  punish  a  party  for  a  contempt  for  the  nonpayment 
of  a  stim  of  money  ordered  or  adjudged  by  the  court  to  be  paid  has 
been  restricted  by  subdivision  3  of  section  14  of  the  Code  of  Civil 
Procedure  to  cases  where  by  law  execution  cannot  be  awarded  for 
the  collection  of  such  sum.  And  the  same  restriction  has  been  pre- 
8er%ed  by  section  1241  of  the  Code.  Jacquin  v.  Jacquin,  36  Hun, 
378,  380.  These  restrictions  are  not  affected  by  subdivision  4  of 
the  latter  section,  for  that  permits  the  punishment  for  a  contempt 
only  where  the  judgment  requires  the  payment  of  money  into  court, 
or  to  an  olHcer  of  the  court  Jacquin  v.  Jacquin,  supra;  People  v. 
Grant,  41  Hun,  351,  355.  The  judgment  entered  in  this  action  being 
a  final  one,  it  is  evident  from  an  examination  of  the  provisions  of 
the  Code  relative  to  proceedings  for  the  punishment  of  a  contempt 
that  subdivisions  1  and  2  of  section  1241  alone  apply  to  the  case 
at  bar,  subdivision  3  of  the  same  section  relating  exclusively  to  an 
interlocutory  judgment,  and  subdivision  4,  as  before  siown,  relating 
to  judgments  for  the  payment  of  money  into  court,  or  to  an  oflQcer 
of  the  court.  As  the  directions  contained  in  the  judgment  for  the 
payment  of  moneys  are  not  "mandates"  (Jacquin  v.  Jacquin,  supra), 
the  provisions  of  subdivision  3  of  section  14  of  the  Code,  supra, 
therefore,  have  no  application.  In  either  of  the  following  cases,  a 
judgment  may  be  enforced  by  contempt  proceedings: 

"(1)  Where  the  judgment  Is  final,  and  cannot  be  enforced  by  execution,  as 
prescribed  In  the  last  section.  (2)  Where  the  judgment  Is  final,  and  part  of  it 
cannot  be  enforced  by  execution,  as  prescribed  In  the  last  Bection;  in  -whkdi 
case  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  enforced  as  pre- 
scribed In  this  secUon.    •    •    •"    Code  Civ.  Proc.  §  1241. 

Section  1240  prescribes: 

"In  either  of  the  following  cases,  a'  flnal  judgment  may  be  enforced  by  ex- 
ecution:   (1)  Where  it  Is  for  a  sum  of  mon^.  In  favor  of  either  party;   or 

v.32N.y.fi.no.8— 18 
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directs  the  payment  of  a  sum  of  money.  (2)  Where  it  is  in  favor  of  the 
plaintiff,  In  an  acti<xi  of  ejectment  or  for  dower.  (3)  In  an  action  to  recover 
a  chattel,  where  it  awards  a  cliattel  to  either  party." 

The  result  of  a  careful  examination  of  the  authorities  in  relation 
to  this  subject  is  that  we  are  convinced  it  has  become  well  estab- 
lished by  the  frequent  decisions  in  the  courts  of  the  state  that  pun- 
ishment as  for  a  contempt  cannot  be  inflicted  for  disobeying  a  final 
judgment  in  cases  where  an  execution  can  issue. 

Plaintiff's  counsel  insists  that  an  execution  could  not  be  issued 
upon  the  direction  contained  In  the  judgment  as  to  the  payment 
of  taxes  and  assessments.  This  objection  is,  however,  merely  as  to 
form,  and  not  substance.  If  there  be  any  defect,  the  same  may  be 
cured  by  amendment.  The  amount  of  the  taxes  and  assessments 
have  been  fixed,  and  could  have  been  ascertained  upon  inquiry  at 
the  proper  office;  and  by  his  failure  to  insert  the  same  in  the  judg- 
ment the  plaintiff  acquired  no  right  to  punish  the  defendant  for  a 
contempt  Myers  v.  Becker,  95  N.  Y.  486.  But  the  direction  re- 
ferred to  is,  in  our  opinion,  sufficient,  if  not  for  the  purpose  of  issu- 
ing an  execution,  then,  at  least,  to  defeat  the  present  application  in 
respect  thereto.  Matter  of  Hess,  48  Hun,  686,  1  N.  T.  Supp.  811. 
In  the  case  last  cited  the  order  directed  the  payment  of  a  certain 
sum  of  money,  also  "the  fees  of  the  referee  and  stoiographer,  and 
such  other  disbursements  as  have  been  made  or  necessarily  incurred 
in  said  accounting,  to  be  taxed  by  the  clerk  on  notice;  and  also  the  in- 
terest on  the  sum  awarded";  and  the  court  held  that  the  order  was 
capable  of  enforcement  by  execution  under  section  1240  of  the  Code, 
and  that  punishment  as  for  a  contempt  could  not  be  inflicted  for  dis- 
obedience of  the  order.  As  the  direction  contained  in  the  judgment 
for  the  payment  of  the  moneys  was  capable  of  enforcement  by  ex- 
ecution, and  as  the  willingness  of  the  defendant  to  comply  with 
the  remaining  provisions  of  the  judgment  has  not  been  questioned 
upon  this  appeal,  it  is  apparent  that  the  order  appealed  from  was 
proper. 

Plaintiff's  counsel  insists  "that  the  execution  of  the  deed,  the  bond, 
and  mortgage,  the  payment  of  the  balance  of  the  purchase  price,  and 
the  payment  of  the  taxes  are  indivisible  acts,  constituting  together 
'specific  performance'  of  the  judgment,  and  cannot  be  separated  for 
the  purpose  of  defeating  this  application";  but  this  contention  is 
effectually  answered  by  the  provisions  of  subdivision  2  of  section 
1241  of  the  Code,  above  cited,  which  expressly  authorizes  such  a 
separation  to  be  made,  and  the  right  to  do  so  was  distinctly  recog- 
nized in  People  v.  Grant,  supra,  in  which  the  complaint  alleged  that 
the  defendant  had  obtained  from  the  plaintiff,  by  means  of  false  and 
fraudulent  representations,  her  promissory  note  for  flOO,  and  also 
the  sum  of  |300,  as  a  deposit  to  secure  the  payment  of  the  rent  re- 
served by  a  lease  mentioned  in  the  complaint.  The  judgment  di- 
rected the  return  and  cancellation  of  the  note  and  the  return  of 
said  sum  of  f300,  and  also  gave  damages  to  the  amount  of  (4,468.71. 
Upon  his  failure  to  comply  with  the  provisions  of  the  judgment,  the 
defendant  was  adjudged  guilty  of  contempt,  a  fine  being  imposed 
on  him,  and  directions  were  given  for  his  Imprisoumeut  until  the 
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delivery  and  cancelation  of  the  note  for  f  100  by  him,  and  until  he 
should  pay  said  sum  of  |300.  Upon  appeal  to  the  supreme  court, 
First  department,  it  was  held  that  the  failure  of  the  defendant  to 
comply  with  the  direction  to  pay  over  the  fSOO  to  the  plaintiff  did 
not  justify  his  punishment  as  for  a  contempt,  as  the  judgment  there- 
for conld  be  enforced  by  an  execution  issued  thereon;  and  that,  as 
to  his  failure  to  deliver  up  the  note  for  cancellation,  his  imprison- 
ment to  that  extent  was  legally  directed.  And  this  brings  up  the 
point  so  strongly  urged  by  the  plaintiff  in  the  court  below,  "that  un- 
less plaintiff  can  have  attachment  for  refusal  to  pay  the  money 
directed  to  be  paid  by  the  judgment,  he  may  lose  it,  because  de- 
fendant may  accept  the  deed,  give  the  mortgage,  and,  after  refusing 
to  pay  the  cash  balance,  dispose  of  the  property  and  leave  the  plain- 
tiff rnnediless";  but  the  learned  chief  judge  said  in  this  connection: 
"This  fear  is  groundless.  The  plaintiff  dockets  his  judgment  for 
the  money,  and  it  becomes  a  lien  upon  the  property  as  soon  as  the 
deed  Is  delivered  and  the  title  exists  in  defendant"  This  disposition 
of  the  law,  as  it  exists,  as  to  the  remedies  of  the  plaintiff  in  the 
case,  appears  to  us  to  be  correct  If  the  remedies  provided  for  by  the 
provisions  of  the  Code  of  Civil  Procedure  are  not  suf&cient,  the  legis- 
lature should  be  appealed  to  for  the  remedy,  as  the  courts  can  only 
apply  the  laws  as  made  by  it,  and  not  make  them.  For  these  rea- 
sons the  order  appealed  from  should  be  affirmed,  with  costs. 
Order  afEknned,  with  costs.    All  concur. 

(11  Misa  Rep.  394.) 

PtJHDY  V.  MANHATTAN  RY.  CO.  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   February  4, 

1895.) 

PLBAOINO — SmTLBMBNTAL  AUBWXR. 

In  a  proceeding  by  an  elevated  railroad  company  to  condemn  the  ease- 
ments appurtenant  to  certain  premises,  plaintiff,  tlie  owner,  In  order  to  ob- 
tain a  reylew  of  the  award  (LawB  1850,  c.  140,  §  18),  stipulated  that  the 
company's  possession  of  the  easements  should  not  be  disturbed.  The  stipu- 
lation was  made  after  the  owner  had  sued  the  company  tot  the  Injuries 
to  li^  premises  caused  by  the  construction  and  operation  of  the  road. 
Bdd,  that  a  proposed  supplemental  answer  in  such  action,  setting  up  the 
stipulation,  would  not  be  denied  on  the  ground  that  it  was  frivolous,  or  did 
not  present  a  doubtful  question,  since  it  is  debatable  whether  the  effect  of 
racb  stipulation  Is  limited  to  the  pendency  of  the  appeal,  or  whether  it  is 
continnliig;  also  whether,  if  continuing,  it  would  <^rate  to  deprive  plain- 
tiff of  her  property  without  Just  compensation;  and  also  whether  plain- 
tiff's action  could  be  viewed  as  a  disturbance  of  the  defendant's  posses- 
sion of  the  easements. 

Appeal  from  special  term. 

Action  by  Eh'ira  Purdy  against  the  Manhattan  Railway  Company 
and  another.  From  an  order  denying  defendants'  motion  for  leave 
to  serve  a  supplemental  answer,  setting  up  matter  of  defense  arising 
during  the  pendency  of  the  action,  defendants  appeal.     Reversed. 

Argued  before  BISCHOFF  and  PBYOE,  JJ. 

JnlienT.  Davies  and  Arthur  O.  Townsend,  for  appellants. 

8amael  O.  Adams,  for  respondent 
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BISCHOFF,  J.  This  is  an  appeal  from  an  order  denying  defend- 
ants' motion  for  leave  to  set  up  by  supplemental  answer  the  defense 
that  subsequent  to  the  commencement  of  the  action  the  plaintiff  had 
entered  into  a  stipulation  that  the  defendants'  possession  of  the 
easements  in  suit  should  not  be  disturbed,  this  stipulation  haTing 
been  given  by  the  plaintiff,  in  accordance  with  the  provisions  of  the 
general  railroad  act  (Laws  1850,  c  140,  §  18;  Bev.  St  [8th  Ed.]  p. 
1745),  upon  her  appeal  to  the  general  term  of  the  supreme  court  from 
an  award  of  commissioners  in  condemnation  proceedings  which  had 
been  instituted  by  the  defendants  for  the  purpose  of  acquiring  such 
easements,  the  above  statute  requiring  that  such  a  stipulation  be  en- 
tered into  as  a  condition  to  the  bearing  of  an  appeal  so  taken.  This 
stipulation,  as  appears  from  the  proposed  supplemental  pleading, 
was  given  on  the  2d  day  of  January,  1894,  and  filed  with  the  clerk  ol 
the  general  term  of  the  supreme  court  on  the  5th  day  of  January, 
1894.  On  the  16th  day  of  February  an  order  was  made  by  that 
general  term  permitting  this  plaintiff,  the  appellant  in  that  proceed- 
ing, to  annec  the  stipulation  to  the  printed  pai>ers  upon  the  appeal 
then  pending.  From  the  record  before  us  it  appears  that  on  this 
same  day  an  ord^r  was  entered  reversing  the  award  appealed  from, 
and  ordering  a  new  appraisal.  27  N.  Y.  Supp.  756.  Under  section 
544  of  the  Code,  the  right  to  serve  a  supplemental  pleading  is  not  t« 
be  withheld  where  timely  asserted,  unless  it  be  shown  that  the  ob- 
ject of  the  application  is  to  obtain  delay,  or  is  not  otherwise  in  good 
faith,  or  unless  the  proposed  pleading  is  manifestly  frivolous  (VV'il- 
liams  V.  Hays  [Sup.]  5  N.  Y,  Supp.  667;  Mitchell  v.  Allen,  25  Hun, 
543),  or  does  not  present  a  doubtful  question  (Morel  v.  Garelly,  16 
Abb.  Pr.  269;  Lyon  v.  Isett,  34  N.  Y.  Super.  Ct.  41;  Tifft  v.  Bloom 
berg,  49  N.  Y.  Super.  Ct  323).  Where  a  supplemental  answer  can 
not  be  a  bar,  it  will  not  be  allowed  (Eatzer  v  Batzer,  2  Abb.  N.  C 
461);  but,  when  there  is  some  doubt  as  to  the  qnastion,  it  should 
not  be  determined  upon  the  motion  for  leave  to  serve  the  pleading, 
but  upon  the  trial  (Hoyt  v.  Sheldon,  4  Abb.  Pr.  59).  It  appearing 
that  the  appeal  from  the  award  of  the  commissioners  resulted  in 
the  setting  aside  of  the  award,  the  question  arises  with  regard  t<i 
the  construction  of  the  statute,  requiring  the  filing  of  the  stipula 
tion  noted  as  a  condition  to  the  hearing  of  the  appeal,  for  the  pur 
pose  of  determining  whether  the  intention  of  the  legislature  was  tc 
limit  the  effect  of  the  stipulation  to  the  pendency  of  the  appeal,  oi 
whether  its  effect  is  to  be  viewed  as  absolute  and  continuing.  As 
suming  the  stipulation  to  be  absolute,  a  further  question  would  arise 
as  to  whether  the  requirement  that  it  be  given  would  be,  in  effect, 
the  depriving  an  appellant  of  his  property  without  making  just 
compensation,  the  requirement  dealing  only  with  the  "possession,^ 
and  the  act  providing  for  a  new  appraisal  in  the  event  of  the  re- 
versal of  an  award  upon  appeal.  Beyond  this  tiiere  Is  a  question 
as  to  whether  the  plaintiff's  action  for  damages  and  alternative  in 
junctive  relief  may  or  may  not  be  viewed  as  a  disturbance  of  the  de 
fendants'  possession  of  the  easements  in  suit.  The  motion  could 
not,  therefore,  have  been  properly  denied  upon  the  ground  that  the 
supplemental  answer  was  frivolous,  or  that  it  did  not  raise  a  doubt 
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fol  qnestion,  and  it  does  not  appear  from  the  papers  that  there  was 
bad  faith  upon  the  part  of  the  defendants  in  making  the  application. 
Nor  do  we  think  that  the  defendants  were  guilty  of  laches  in  making 
this  motion.  True,  the  stipulation  was  filed  on  January  6,  1894,  and 
the  motion  was  made  on  April  18th,  but  the  final  order  of  the  su- 
preme court  roTerEung  the  award  of  the  commissioners  was  not  made 
until  February  Ifith,  and  the  question  with  regard  to  the  absolute 
effect  of  the  stipulation  could  not  be  fairly  presented  until  that 
time.  We  do  not  consider  that  the  facts  shown  called  for  a  denial 
of  the  motion  upon  this  ground,  and,  moreover,  no  point  was  made 
npon  the  hearing  below  as  to  the  defendants'  failure  to  move  im- 
mediately u>on  the  determination  of  the  appeal  by  the  supreme  court, 
the  motion  bnng  opposed  upon  the  ground  that  defendants  had 
failed  theretofore  to  set  up  the  pendency  of  the  condemnation  pro- 
ceedings, which  fact  could  not  be  of  significance  to  the  question  then 
presented.  We  conclude  that  the  defendants  should  be  permitted  to 
set  np  by  supplemental  answer  the  matter  thus  sought  to  be  alleged, 
upon  payment  of  f  25  costs.  Order  reversed,  without  costs,  and  per- 
mission accorded  to  defendants  as  above; 


(U  Miac.  Rep.  291.) 

TORNEY  T.  STINBR,  Justice. 

(Common  Pleas  of  New  Tork  City  and  County,  General  Term.   February  4, 

1885.) 

MANOAXtrs — To  Compel  Rbinstatembht  to  Offick. 

Wliere  a  relator  was  dtacbarged  from  the  office  of  court  attendant  without 
cause,  and  without  a  hearing,  and  another  person  appointed  in  liis  stead, 
mandamus  will  not  lie  to  compel  the  Justice  to  reinstate  him  on  the  ground 
that  be  was  an  honorably  dlBcbarged  volunteer  fireman,  It  being  a  de- 
batable question  whether  the  veteran  acts  apply  to  the  judicial  depart- 
ment; but  relator's  remedy  is  by  quo  warranto  against  the  incumbent.  27 
N.  T.  Snro.  913,  affirmed. 

Appeal  from  special  term. 

Application  by  John  Tomey  for  a  writ  of  mandamus  against  Jo- 
seph H.  Stiner,  as  justice  of  the  district  court  in  the  city  of  New  York 
for  the  Eighth  judicial  district  The  proceeding  was  dismissed  (27 
N.  Y.  Supp.  913),  and  relator  appeals.    Affirmed. 

Argued  before  BOOKSTAVEE,  BISCHOFF,  and  GIEaERICH,  JJ. 

John  Jeroloman,  for  appellant. 
Theodore  Ck>nnoly,  for  respondent 

GIEGERICH,  J.  The  relator  was  duly  appointed  as  an  attendant 
in  the  district  court  in  the  city  of  New  York  for  the  Eighth  judicial 
district  in  March,  1888.  On  the  2d  day  of  January,  1894,  he  was 
removed,  without  cause  and  without  a  hearing,  by  Justice  Joseph 
H.  Stiner,  the  present  justice  of  said  court,  who  has  appointed  one 
John  Nunnery  in  his  place  as  such  court  attendant  and  who  now 
fills  said  position.  Upon  being  notified  of  his  discharge,  the  relator 
called  Justice  Stiner's  attention  to  the  fact  that  he  was  an  honorably 
discharged  volunteer  fireman,  and  demanded  his  immediate  rein- 
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statement,  which  being  refused,  an  application  was  made  at  specia 
term  for  a  peremptory  writ  of  mandamus  requiring  said  Jnstic 
Stiner  "to  immediately  recognize,  reinstate,  or  reappoint"  the  relate 
to  said  position.  The  learned  judge,  in  an  elaborate  opinion,  dii 
missed  the  proceeding,  wherein  he,  among  other  things,  said: 

"In  New  York  it  la  settled  beyond  controversy  that  gno  warranto  1b  the  pro] 
er  and  the  only  proceeding  for  trying  and  adjudging  the  right  to  office;  an 
that,  as  against  an  Incnmbent  occupying  under  the  color  of  legal  title,  mandi 
mus  is  unavailable  and  Inoperative  for  the  admission  of  an  adverse  claimant, 
—citing  People  v.  Goettlng,  133  N.  Y.  669,  30  N.  B.  968,  and  nnmerous  author 
ties. 

The  relator  has  brought  on  this  appeal,  and  his  coansd  insists  tha 
he  has  pursued  the  proper  remedy. 

Spelling,  in  his  treatise  on  Extraordinary  Belief  In  Equity  an 
at  Law,  at  page  1293,  §  1576,  says: 

"There  is  an  Important  distinction  to  be  taken  between  cases  where  mai 
damns  Is  sought  to  Induct  a  claimant  Into  an  office  already  filled,  and  thoi 
where  one  actually  In  office  has  been  removed  or  deprived  of  bis  rights  an 
privileges  therein.  In  the  former  case,  aa  has  been  shown,  the  incumbency  < 
another  under  such  color  of  right  as  constitutes  him  an  officer  de  facto  ratb< 
than  a  mere  Intruder  will  be  a  complete  answer  to  the  petition;  but,  wbei 
one  has  been  wrongfully  deprived  of  an  office  by  the  illegal  appointment  < 
another,  mandamus  will  issue  to  effect  his  restoration,  even  though  such  aj 
pointee  be  In  possession  de  facto.  It  Is  essential,  however,  to  entitle  a  relate 
who  has  been  removed  to  mandamus  for  tils  restoratlcm  tliat  he  be  clearly  ei 
titled  de  Jure  to  the  office  from  which  he  has  been  removed.  It  is  not  sa 
ficient  that  he  show  himself  to  be  an  officer  de  facto,  but  be  must  also  sho 
a  clear  legal  right,  and  his  failure  to  do  so  will  warrant  a  refusal  of  the  pe 
emptory  writ" 

In  People  t.  Goetting,  supra,  the  relator  was  clerk  of  a  poli< 
court  in  the  city  of  Brooklyn.  He  was  removed  by  the  responden 
who  appointed  another  in  his  place.  The  relator  claimed  that,  i 
an  honorably  discharged  soldier  of  the  late  war  of  the  Rebellion,  I 
could  not  be  removed  except  for  cause  and  after  a  hearing  had,  an 
brought  proceedings  by  mandamus  for  his  restoration  to  ofBce.  Tl 
court  below  denied  the  application  for  the  writ,  on  the  merits,  ai 
this  ruling  was  affirmed  by  the  general  term.  On  appeal  to  tl 
court  of  appeals,  it  was  decided  that  the  proceeding  should  not  ba*^ 
been  entertained,  and  that  the  court  below  should  have  left  the  clait 
ant  to  his  action  in  the  nature  of  quo  warranto,  in  which  the  incui 
bent  of  the  ofBce  could  be  heard  in  defense  of  his  rights.  Gray,  « 
who  spoke  for  the  court,  said: 

"The  rule  must  be  regarded  as  well  established  by  freqaent  decisions  in  tl 
courts  of  this  state  that  the  writ  of  mandamus  should  be  refused  to  aid  tl 
admission  of  a  claimant  into  an  office  already  filled  under  color  of  law,  at 
when  the  title  to  it  presents  a  disputable  question." 

The  relator's  right  to  the  position,  which  is  conceded  to  be 
public  ofQce,  turns  upon  the  construction  of  the  language  of  chapt< 
577  of  the  Laws  of  1892,  entitled  "An  act  to  amend  section  one  i 
chapter  one  hundred  and  nineteen  of  the  laws  of  eighteen  hnndrt 
and  eighty-eight,  entitled  *An  act  relating  to  employees  for  tl 
various  cities  and  counties  of  the  state,"*  wMch  in  part  provides: 

"No  person  holding  a  position  by  appointment  in  any  city  or  county  or  wl 
may  hereafter  be  appointed,  receiving  a  salary  from  snch  dtyor  county  (tmle 
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he  bas  been  appointed  for  a  definite  term),  who  •  •  *  shall  have  served  the 
time  required  by  law  in  the  volunteer  fire  department  *  *  *  shall  be  re- 
moved from  atach  position  except  tot  cause  shown  after  a  hearing." 

The  object  of  this  act  was  to  extend  the  privileges  of  the  act  of 
1888  to  veterans  of  the  Mexican  war,  and  to  honorably  discharged 
volunteer  firemen,  and  with  these  exceptions  there  have  been  no 
changes  in  the  original  act. 

These  statutory  provisions,  which  are  known  as  the  "Veteran 
Laws,"  were  carefully  examined  by  Mr.  Justice  Barrett  at  circuit  in 
McDonald  v.  Mayor  (Cir.  Ct.)  32  N.  Y.  Supp.  280,  in  which  the  relator 
sought  reinstatement  by  writ  of  mandamus  as  one  of  the  assistant 
clerks  of  the  cify  court  of  New  York,  on  the  ground  that  he  was  a 
veteran  of  the  war  of  the  Bebellion.  The  learned  justice  directed 
a  verdict  in  favor  of  the  defendant,  in  an  opinion  delivered  on  May 
24, 1889,  In  which  he,  among  other  things,  said : 

"It  seems  to  be  reasonably  clear  from  the  entire  act  that  the  Intention  was 
to  cover  the  civil  and  political  administration  of  cities  and  counties,  and  not 
to  interfere  with  the  Judicial  machlnei7.  *  *  *  If  the  legislature  Intended 
to  embrace  other  than  city  or  county  officers,  It  must  be  presumed  that  the 
statute  would  have  so  declared  In  express  terms." 

This  ruling  was  followed  by  O'Brien,  J.,  at  chambers,  in  People  v. 
NicoU  (Sup.)  infra,  In  which  he  denied  the  application  of  the  relator, 
who  was  a  veteran  of  the  war  of  the  Bebellion,  for  reinstatement  to 
a  position  in  the  district  attorney's  o£Olce. 

These  adjudications  are  the  only  ones  in  point  to  which  we  have 
been  referred,  or  which  we  have  been  able,  after  diligent  research,  to 
discover.  They  appear  to  be  directly  in  point,  and  adverse  to  the 
poffltion  contended  for  by  the  relator;  but  in  this  proceeding  they 
should  be  considered  only  in  connection  with  the  question  whether 
the  relator  has  shown  a  clear  legal  right  to  the  office.  This,  in  our 
opinion,  he  has  failed  to  do.  At  all  events,  it  is  manifest  t±iat  the 
title  to  such  office  presents  a  disputable  questioa  For  these  rea- 
sons, the  order  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


PEOPLE  ex  rel.  LYON  v.  NICOLL. 

(Supreme  Court,  Special  Term,  New  York  County.    June  3,  1881.) 

At  chambera  Application  for  a  writ  of  mandamus  to  compel  De  Lancey 
KlcoU,  district  attorney,  to  reinstate  relator  to  a  position  theretofore  held 
by  blm  In  the  district  attorney's  office,  from  which  be  claimed  to  have  been 
wrongfully  removed.    Denied. 

O'BRIEN,  J.  The  relatcH*  bases  his  claim  that  he  was  illegally  discharged 
by  the  respcHident  under  chapter  312  of  the  Laws  of  1884,  as  amended  by 
chapter  464  of  the  Laws  of  1887,  and  as  further  amended  by  chapter  119  of 
the  Laws  of  1888.  The  latter  act  (chapter  119.  Laws  1888)  provides  (section 
1)  that  "no  person  holding  a  position  by  appointment  In  any  city  or  county 
(unless  he  has  been  appointed  for  a  definite  term),  who  Is  an  honorably  dis- 
charged soldier,"  etc.,  "shall  be  removed  •  •  •  except  for  cause  shown 
after  a  hearing  had."  The  two  questions  presented  upon  this  application  are, 
first,  the  question  of  fact  as  to  whether  or  not  the  relator  was  appointed  for 
a  definite  term,  and  the  question  of  law  as  to  whether  the  district  attorney's 
office  is  a  public  department  or  a  department  of  public  works,  within  the 
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meaning:  of  the  statntes,  or  whether  the  relator  held  a  position  by  appoint- 
ment in  any  city  or  county.  The  relator,  other  than  hla  own  sworn  state- 
ment, produces  no  evidence  that  he  was  appointed  for  an  iDdeflnite  period, 
and  his  assertion,  though  supported  by  his  oath,  Is  met  by  the  counter  affi- 
davits of  the  present  district  attorney  tending  to  show  that  the  relator  was 
not  removed,  and  his  predecessor  In  office  that  the  relator  was  appointed  for 
a  definite  period  of  three  years,  commencing  on  the  1st  day  of  January,  18SS, 
and  ending  on  the  Slst  day  of  December,  1890.  I  am  referred  to  no  law  by 
which  the  power  Is  given  to  any  district  attorney  to  make  appointments  ex- 
tending beyond  the  period  for  which  they  are  themselves  elected.  As  definite 
terms  are  expressly  excluded,  and  come  within  the  exception  of  chapter  119 
of  the  Laws  of  1888,  relator  cannot  claim  the  benefit  of  that  statute.  Upon 
the  other  question,  namely,  the  one  of  law  raised,  the  application  must  be 
denied.  The  district  attorney's  office  Is  not  a  public  department  or  a  depart- 
ment of  public  worlis,  but  a  state  office,  classified  by  the  Revised  Statutes 
as  a  Judicial  office.  1  Rev.  St.  (Bnnlcs  &  Bros.'  8th  Ed.)  p.  309;  Fellows 
T.  Mayor,  etc.,  8  Hun,  484.  The  case  of  the  relator  Is  not  therefore  within 
the  operation  of  chapter  119  of  the  Laws  of  1888.  This  precise  question  wai 
considered  by  Mr.  Justice  Barrett  in  McDonald  v.  Mayor  (Cir.  Ct.)  infra, 
In  a  decision  filed  May  24.  1889.  It  Is  therein  said:  "It  seems  to  be  rea' 
souably  clear  from  the  entire  act  that  the  Intention  was  to  cover  the  civil 
and  political  administration  of  cities  and  counties,  and  not  Interfere  wltl 
the  judicial  machinery.  *  *  *  If  the  legislature  intended  to  embrac< 
other  than  city  or  county  officers,  it  must  be  presumed  that  the  statute  woul^ 
have  so  declared  In  express  terms."  The  application  for  a  writ  la  tberefon 
denied. 


Mcdonald  t.  mayor,  etc.,  of  city  of  new  tore. 

(Circuit  Court,  New  York  County.     May  24,  1889.) 

Application  by  William  E.  McDonald  for  mandamus,  to  compel  petltloner*i 
reinstatement  In  office.    Trial  of  issues  on  alternative  writ 

BARRETT,  J.  The  derk  of  the  dty  court  is  authorised  to  appoint  anc 
at  pleasure  remove  three  deputy  clerks  and  ten  assistants.  Code  Civ.  Proc 
I  328.  The  question  Is,  whether  this  power  has  been  modified  by  chaptei 
119  of  the  Laws  of  1888  with  respect  to  soldiers,  sall<M«,  and  marines  wh( 
served  as  such  In  the  Union  army  and  navy  during  the  war  of  the  Rebellion 
and  were  honorably  discharged.  In  this  act  It  Is  provided  that  no  such  sol 
dier,  sailor  or  marine,  "holding  a  position  by  appointment  in  any  city  oi 
county  of  this  state,  receiving  a  salary  from  the  city  or  county  •  •  •  shal 
be  removed  from  such  position,  except  for  cause  shown  after  a  hearing  had.' 
In  my  judgment,  this  act  refers  to  positions  held  under  the  mnnlclpalltief 
of  the  state  or  the  governmental  system  of  counties.  The  language  is  broad 
enough.  If  read  literally,  to  Include  all  positlous,  state  or  otherwise,  held 
within  the  territorial  limits  of  any  city  or  coimty.  Thus  read,  it  would  la 
dude  all  positions  held  by  appointment  In  this  state  where  the  salaries  an 
received  from  a  city  or  county.  If  this  was  Intended,  It  would  have  beei 
shorter  and  clearer  to  draft  the  act  In  this  wise:  "No  person  h(ddlng  a  poei 
tlon  by  appointment  In  this  state,  receiving  a  salary  from  any  dty  or  county,' 
shall,  etc.  Clearly,  It  was  not  the  territory  embraced  within  the  mu 
nicipallty  or  county  which  was  contemplated  by  the  act,  but  the  govermenta] 
system.  The  subsequent  reference  to  "the  position  of  private  secretary  oi 
chief  derk  or  deputy  of  any  official  or  department"  favors  this  view.  I1 
seems  to  be  reasonably  clear,  from  the  entire  act,  that  the  intention  was  tc 
cover  the  civil  and  political  administration  of  cities  and  counties,  and  not 
to  Interfere  with  the  Judicial  machinery.  Under  the  decisions,  an  assistant 
derk  of  the  city  clerk  Is  a  state  officer.  It  has  been  held  that  the  derk  of  f 
local  court  is  a  Judicial  officer  embraced  within  the  Judiciary  system  of  th« 
state.  McDonald  v.  Mayor,  etc.,  33  Hun,  607,  affirmed  102  N.  Y.  T28;  Whit 
more  v.  Mayor,  67  N.  Y.  21.    As  was  said  In  the  cose  last  cited:   "If  the  leg 
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lalatnre  Intended  to  embrace  other  than  city  [or  ootmtj]  offlcera,  tt  must  be 
presumed  that  the  statute  would  have  so  declared  in  express  terms."  There 
are  two  rules  of  construction  which  strengthen  this  position.  Oue  is  that, 
where  an  exception  is  made  in  favor  of  a  particular  class  of  citizens,  the 
prlTDege  conferred  should  be  strictly  construed,  and  not  extended  by  doubt- 
ful implication.  In  other  words,  the  iHlvllege  should  be  clearly  within  both 
the  letter  and  the  Intent  of  the  statute.  The  other  rule  Is  that,  in  construing 
a  statute.  Its  title  la  a  legitimate  subject  of  consideration  in  determining  the 
legislative  Intent  People  v.  Davenport,  91  N.  T.  574;  People  v.  Wood,  71 
N.  T.  371;  Jones  v.  Sheldon,  GO  N.  Y.  477.  Now,  the  act  in  question  is  en- 
titled "An  act  relating  to  employees  of  the  varlons  cities  and  counties  of  the 
state."  This  latter  fact  would  seem  to  be  entirely  conclusive  of  the  present 
question,  and  to  indicate  beyond  peradventure  the  legislative  Intent.  With 
the  tenderest  consideration  for  the  veteran  for  whose  benefit  this  act  was 
passed,  I  am  ccwstrained  to  apply,  with  regard  to  this  particular  branch  of 
the  service,  the  settled  rules  of  law,  and  accordingly  I  mnat  direct  a  verdict 
for  the  defendant. 

(11  Misc.  Rep.  387.) 

McKEAN  T.  AOAUa 

(Common  Pleaa  of  New  York  City  and  County,  General  Term.   Febmary  4, 

1896.) 

DXCLATiATIONS— Of  ABSIOKOR— ADMISSIBIMTT  as  A0AIN8T  ASBIONKB. 

Where  an  assignment  is  merely  colorable,  or  without  consideration,  tbe 
declarations  of  the  assignor  are  admissible  agahist  the  assignee. 

Appeal  from  city  court,  general  term. 

Action  by  Bernard  S.  McKean,  as  assignee  of  Ballard  &  Shannon, 
against  Charles  H.  Adams,  to  recover  the  stun  of  $250,  alleged  to  be 
due  for  legal  services  rendered  to  defendant  by  plaintiffs  assignors. 
From  a  judgment  of  the  city  court  (30  N.  T.  Supp.  1133)  affirming  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff  for  ?50,  plaintiff 
appeals.     Affirmed. 

Argued  before  BOOKSTAYEB,  BISCHOFF,  and  GZEGEBIGH,  JJ. 

E.  G-.  Bullard,  for  appellant 
H.  M.  Ward,  for  respondent 

BOOKSTAYEB,  J.  The  notice  of  appeal  to  the  general  term  of 
the  court  below  purports  to  be  also  an  appeal  from  an  order  deny- 
ing a  new  trial  But  no  such  order  is  mentioned  in  the  judgment  or 
inclnded  in  the  judgment  roll,  or  printed  in  the  record.  This  being 
the  case,  the  present  appeal  brings  up  for  review  the  exceptions  and 
the  judgment  only.  McRichard  v.  Flint  1 N.  Y.  Bt  Rep.  608  j  Railroad 
Co.  V,  EbUng,  100  N.  Y.  98,  2  N.  E.  878;  Mattkews  v.  Mayberg,  63 
N.  Y.  656.  The  action  was  brought  by  the  plaintiff  as  assignee  of 
a  certain  claim  of  $250  for  legal  services  claimed  to  have  been  ren- 
dered by  the  law  firm  of  Bullard  &  Shannon  to  the  defendant.  The 
defendant  claimed  that  these  services  were  rendered  under  an  agree- 
ment between  him  and  the  assignors  of  the  claim  that  they  should 
receive  f 250  for  such  services  if  successful  in  defending  the  action 
in  which  they  had  been  retained,  but  if  unsuccessful  they  should  re- 
ceive, at  most  a  merely  nominal  sum,  and  also  that  the  plaintiff  was 
not  the  real  party  in  interest  but  that  Bullard  &  Shannon  were,  or, 
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if  there  had  been  an  assignment  ot  the  claim  to  the  plaintifl,  that  it 
was  as  security  merely  for  a  loan  made  to  Bnllard  Individually  and 
for  his  private  benefit,  and  that  Mr.  Shannon  still  retained  his  inter- 
est in  the  claim.  To  establish  this,  and  also  the  agreement  as 
claimed  by  the  defendant,  varions  declarations  of  the  assignor  Shan- 
non, made  both  before  and  after  the  assignment,  were  received  in 
evidence  under  plaintiff's  objection  and  exception.  Various  mo- 
tions were  also  made  after  such  evidence  was  received  to  strike  it 
out,  and  the  reception  of  such  evidence,  and  the  refusal  of  the  court 
to  strilce  it  out,  were  the  only  errors  alleged  on  this  appeal.  The 
doctrine  that  where  an  assignment  is  merely  colorable,  or  without 
consideration,  leaving  the  assignors,  or  any  of  them,  the  real  own- 
ers of  the  thing  assigned,  with  a  present  interest  therein,  the  dec- 
larations of  the  interested  assignors  are  admissible  against  the  as- 
signee, is  well  settled.  Paige  v.  Cagwin,  7  Hill,  381,  established  the 
general  doctrine  that  admissions  or  declarations  of  an  assignor  after 
the  assignment  are  not  admissible  against  the  assignee  where  the  as- 
signment is  for  full  value,  and  made  in  good  faith,  but  the  court 
said: 

"It  ia  no  answer  to  the  views  above  presented  that  the  mlea  wQl  permit  a 
transfer  to  mere  nominal  parties  to  avoid  the  effect  of  admissions  made  previ- 
ously. When  such  Is  the  fact,  there  Is  no  change  of  ownership.  The  party  by 
whom  the  transfer  is  made  ia  attll  the  party  in  Interest,  and  bia  declarations 
are  clearly  admissible." 

See,  also,  Von  Sachs  y.  EretiE,  72  N.  Y.  563. 

"Where  the  vendor,  after  the  sale,  still  continues  in  possession, 
ejEercising  acts  of  ownership  over  the  property,  thus  raising  the  pre- 
sumption that  the  sale  was  fraudulent,"  the  declarations  of  the  y&x- 
dor  are  admissible  against  the  vendee.  Flannery  v.  Van  Tassell,  127 
N.  Y.  633, 27  N.  E.  393;  Loos  v.  Wilkinson,  110  N.  Y.  210, 18  N.  E.  99. 
When  the  question  as  to  the  admissibility  of  these  declarations 
arose,  it  was  for  the  trial  court  to  determine  whether  the  evidence 
then  given  was  sufficient  to  raise  a  presumption,  or  to  authorize  the 
jury  to  find,  that  the  partner  Shannon  was  at  the  time  of  the  making 
of  the  declarations  so  interested  in  the  claim  as  to  render  his  decla- 
rations admissible.  And,  even  if  the  evidence  then  was  not  sufficient, 
appellant  cannot  now  claim  no  sufficient  foundation  for  their  admis 
sion  has  been  laid.  He  pointed  out  no  such  objection  at  the  time 
After  these  declarations  had  been  received  in  evidence,  further  tea 
timony  was  given  by  the  respondent,  without  objection,  tending  tc 
show  that  at  the  time  of  such  declarations  the  partner  Shannon  was 
still  interested  in  the  claim,  and  the  actual  owner  of  a  part  of  it, 
and  after  this  was  received  in  evidence  no  motion  was  made  by  the 
plaintiff  to  strike  out  any  part  of  the  testimony.  So  that,  if  there 
was  not  sufficient  evidence  at  the  time  the  declarations  were  admit 
ted,  other  evidence  was  afterwards  adduced  which,  in  our  judgment 
cured  it;  and  after  the  introduction  of  such  evidence  the  plaintifi 
failed  to  move  to  strike  it  out,  as  he  should  have  done.  Vinegai 
Co.  V.  Schlegel,  143  N,  Y.  544,  38  N.  E.  729;  Stouter  v.  Eailroad  Co. 
127  N.  Y.  661,  27  N.  E.  805.  If  the  plaintiff,  after  the  e%'idence  wai 
all  in,  deemed  it  insufficient  to  establish  present  interest  in  Shannoi 
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at  the  time  the  declaratioiiB  were  made,  and  that  snch  evidence  was 
prejudicial  to  his  case,  he  coald  have  requested  the  court  to  charge 
that,  if  the  jurj  did  not  find  that  Shannon  had  an  interest  in  the 
claim,  they  should  disregard  Ms  declarations  entirely.  It  often 
happens  that  evidence  is  admitted  tentatively,  and,  if  a  party  fears 
that  a  jury  may  be  influenced  by  such  evidence,  he  should  ask  that 
they  be  instructed  to  disregard  it  Gall  v.  Gall,  114  N.  Y.  109,  122, 
21  N.  E.  106;  Holmes  v.  Moffatt,  120  N.  Y.  159,  24  N.  E.  275.  We 
therefore  think  the  judgment  should  be  afQrmed,  with  costs.  All 
concur. 

(11  Misc.  Rep.  397.) 

MARSHALL  v.  COHEN. 

(Common  Pleas  of  New  Tork  CMty  and  County,  General  Term.    Febmaqr 

4,  1896.) 

1.  HxcHANrcs'  Ltbns— Work  ahd  Katbriai.— Knowledob  of  Owner. 

Where  work  ia  done  on,  and  materials  furnished  for,  a  building  with 
the  knowledge  and  consent  of  the  owner,  a  Hen  may  be  obtained  therefor 
though  claimant  made  no  contract  with  the  owner. 

&  Work  and  Labor— Aorbbmbkt  to  Kurnish— Compehbatioii. 

One  who  agrees  to  furnish  labor  for  another,  no  price  being  fixed,  ia 
entitled  to  a  profit  thereon,  and  la  not  limited  in  bis  recovery  to  the  amount 
which  he  paid  the  workmen. 

8.  CoiTNTERCLAnis— Tort  ahd  Contract. 

An  action  to  foreclose  a  mechanic's  Hen,  being  founded  on  contract,  la 
not  subject  to  a  counterclaim  for  false  representations  by  plaintiff  that  be 
was  a  competent  architect,  whereby  he  Induced  defendant  to  accept  Im- 
proper plans,  In  consequence  of  which  defendant  suffered  a  loas,  as  such 
counterclaim  sounds  in  tort 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Albert  B.  Marshall  against  Benjamin  F.  Cohen  to  fore- 
close a  mechanic's  lien.  There  was  a  judgment  in  favor  of  plain- 
tiff, and  defendant  appeals.    Modified. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERIOH,  JJ. 

Pavid  McQure,  for  appellant. 
Edwin  B.  Smith,  for  respondent. 

BOOKSTAVEB,  J.  This  action  is  brought  by  the  plaintiff  to 
foreclose  a  mechanic's  lien  on  certain  real  estate  in  the  city  of 
Xew  York,  and  recover  the  balance  claimed  to  be  due  upon  a  con- 
tract for  mason  work  in  building  a  house  and  stable  on  the  premises, 
and  for  extra  work.  The  defendant  interposed  a  twofold  defense: 
First,  he  denied  the  making  of  any  contract  with  the  plaintiff  for 
mason  work  on  his  buildings,  or  the  performance  of  any  extra  work; 
and,  secondly,  he  alleges  the  employment  by  him  of  the  plaintiff  to 
draw  plans  and  speciilcations  for  the  erection  of  the  dwelling  house 
and  bam,  and  that  the  plaintiff  named  a  price  as  the  outside  for  the 
house,  which  cost  much  more  than  the  plaintiff  stated;  and  also  that 
he  did  not  properly  or  practically  prepare  the  plans  and  specifica- 
tions for  the  house,  and  by  reason  of  his  dishonesty  and  incompe- 
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tency  the  defendant  had  been  put  to  a  large  expense  in  correcting 
plaintiffs  errors,  and  suffered  damage  in  the  sum  of  $10,000,  which 
he  seeks  to  counterclaim  against  the  plaintiff.  These  issues  were 
duly  referred  by  this  conrt,  and  the  referee  found  in  favor  of  the 
plaintiff  for  the  full  amount  daimed,  npon  which  judgment  was  en- 
tered, and  this  appeal  taken.  Defendant  seeks  to  reverse  the  judg- 
ment upon  tiie  following  grounds:  (1)  Because  it  is  against  the 
weight  of  the  evidence;  (2)  the  allowance  of  the  recovery  for  extra 
work  was  unjustified,  in  tiiat  it  was  not  rendered  at  defendant's 
request;  (3)  the  complaint  should  have  been  dismissed,  and  the  lien 
discharged;  and  (4)  because  the  referee  erred  in  rejecting  evidence 
offered  by  the  defendant  to  prove  the  counterclaim  set  up  in  the 
answer. 

The  first  and  third  of  these  grounds  require  an  examination 
of  the  evidence  in  the  case,  and  the  first  question  to  be  determined 
is  whether  or  not  the  contract  for  the  mason  work  on  the  build- 
ings in  question  was  made  with  one  Bilyeu  or  with  the  plaintiff. 
The  complaint,  which  was  duly  verified,  sets  forth  that  tlie  work 
was  done  under  a  written  contract,  and  his  notice  of  lien  oootains 
the  same  statement  The  evidence,  however,  shows  that,  if  the 
plaintiff  can  recover  at  all,  it  must  be  upon  a  verbal  contract  or  a 
guaranty  by  the  plaintiff  of  a  contract  made  by  Bilyeu.  But  the 
evidence  shows  that  this  error  was  made  in  a  very  natural  way. 
The  plaintiff  had  handed  to  the  defendant  a  paper,  which  was  in 
reality  a  guaranty  that  Bilyeu  would  do  the  work;  the  contents  and 
purport  of  whidi  he  did  not  recollect  He  had  an  impression 
that  it  was  an  engagement  for  him  to  do  the  work.  The  plain- 
tiff communicated  this  impression  to  his  attorney,  who  drew  the 
complaint  accordingly,  and  also  the  notice  of  lien.  This  error, 
however,  we  do  not  think  precludes  the  plaintiff  from  a  recovery, 
provided  the  evidence  establishes  the  fact  that  he  did  the  work 
under  a  verbal  agreement  with  the  defendant  The  latter  claims 
that  there  was  a  contract  with  Bilyeu,  and  not  with  the  plaintiff. 
The  evidence  shows  that  specifications  were  sent  out  to  Buhl  & 
Stone,  Bilyeu,  and  others.  K  the  copy  thus  received  by  Bilyeu  was 
the  one  put  in  evidence,  it  cannot  be  regarded  as  a  contract,  for 
It  does  not  purport  to  emanate  from  anybody,  nor  was  it  ever  signed 
by  any  one.  There  is  no  evidence  that  Mr.  Bilyeu  ever  executed  it 
or  assented  to  it,  and  there  is  no  evidence  in  the  case  of  any  other 
contract  on  Bilyeu's  part.  The  bid  made  by  him  and  delivered  to 
the  plaintiff  cannot  be  regarded  as  such  a  contract,  and  the  testi- 
mony of  the  parties  negatives  the  idea  of  any  contract  between  them. 
Mr.  Bilyeu  swears: 

"I  never  made  any  contract  or  any  agreement  with  Mr.  Cohen  to  do  any 
work  upon  that  building  of  any  kind,  or  to  do  work  of  any  character  what- 
ever. •  •  *  I  never  had  any  conversation  with  Mr.  Cohen  In  reference  to 
my  doing  the  work.  I  never  offered  Mr.  Cohen  a  bid  for  the  work.  I  never 
bad  any  relation  with  Mr.  Cohen  In  any  way  In  reference  to  the  erecting  of 
the  building,  so  far  as  the  mason  work  was  concerned.  And  It  is  a  fact  that 
all  the  work  which  I  did  on  that  building  I  did  under  Mr.  Marshall  as  my 
employer.    He  paid  me." 
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Mr.  Cohen  swears,  In  effect,  that  all  the  talk  he  ever  had  with  any- 
body abont  the  contract  with  Mr.  Bilyeu  was  with  the  plaintiff. 
He  does  not  claim  that  anything,  either  oral  or  written,  ever  passed 
between  him  and  Mr.  Bilyeu  npon  the  subject;  and  testified: 

"I  says:  'I  will  accept  Bllyeu's  contract  under  no  conditions.  You  tell  me 
tliat  Bilyeu  is  a  man  that  drinks;  who's  got  a  habit  of  throwing  dice.  He 
Is  not  to  be  trusted  with  anything.'  And  be  [Marshall]  says,  'I  want  Bilyeu 
to  do  tbe  work,  and  I  wlU  take  charge  of  the  whole  matter.' " 

He  also  testifies  to  another  discussion  of  the  matter  between  him- 
self and  the  plaintiff,  in  which  he  expressed  his  disapprobation  of 
Mr.  Bilyeu's  character,  the  plaintiff  claiming  that  BUyeu  was  a  skill- 
ful mason,  and  ought  to  be  allowed  to  do  the  work.  After  this  dis- 
cussion, according  to  the  defendant's  testimony,  the  plaintiff  said, 
"I  will  guaranty  Mr.  Bilyeu's  contract  for  doing  the  work  on  that 
house  and  stable,  if  you  give  it  to  Mr.  Bilyeu,  provided  you  will 
allow  me  to  handle  the  money,  so  Mr.  Bilyeu  don't  get  the  money 
to  squander;"  and  he,  the  defendant,  said:  "If  you  will  guaranty 
that  contract,  I  will  give  it  to  Bilyeu.  Mr.  Marshall  said  he  would." 
As  far  as  the  evidence  shows,  the  foregoing  conversations  were  never 
communicated  to  Mr.  Bilyeu.  About  two  weeks  after  this  conver- 
sation the  following  paper  was  executed : 

"A.  B.  Manball,  Architect  and  BuUder,  2881  Balnbridge  Avenue,  near  184th 

Street 

"New  York,  April  30tb,  1892. 
"Mr.  B.  F.  Cohen— Sir:  I  hereby  guaranty  Mr.  William  A.  Bilyeu's  agree- 
ment to  do  all  tbe  mason  work,  labor,  and  material  necessary  to  complete 
your  bouse,  N.  E.  comer  Creston  avenue  and  Primrose  street,  according  to 
plans  and  specifications  for  the  sum  of  two  thousand  three  hundred  and  fifty- 
five  dollars  ($2,355.00).  It  Is  understood  that  the  above  does  not  Include  the 
stone  piers  of  piazza  and  porte-cochere.  All  payments  to  be  made  to  myself. 
"Respectfully,  A.  B.  Marshall." 

Mr.  Bilyeu  at  one  time  handed  to  the  plaintiff  certain  figures  at 
which  he  said  he  would  do  the  mason  work.  This,  at  most,  was  but 
a  proposition  for  a  contract.  That  proposition  was  never  accepted, 
and  it  cannot  be  argued  that  Bilyeu  proposed  to  do  the  work  for 
the  amount  stated,  payable  to  another;  nor  was  the  agreement 
finally  concluded  for  the  amount  thus  stated.    Mr.  Bilyeu  testified : 

"Mr.  Marshall  did  say  to  me  that  he  had  guarantied  my  contract.  It  was 
shortly  after  the  estimate  was  put  in.  He  said  Mr.  Cohen  had  agreed  for  me 
to  go  on  and  do  the  mason  work,  and  be  would  take  the  contract,  and  be 
re^<Mi8lble  for  It.  That  is  the  way  he  informed  me  about  It,— that  Mr.  Cohen 
had  agreed  for  me  to  do  tbe  mason  work  under  that  estimate." 

Bat  this  statement  cannot  overcome  the  testimony  given  by  him 
at  tbe  commencement  of  his  direct  examination,  in  which  he  testi- 
fied, "I  never  made  any  contract  or  agreement  with  Mr.  Cohen;" 
and  at  the  conclusion  of  his  cross-examination,  where  he  testified,  "At 
That  time  I  did  not  understand  from  Mr.  Marshall  that  I  had  any 
agreement  with  Mr.  Cohen."  The  most  that  can  be  'inferred  from 
all  his  testimony  is  that  he  was  to  do  the  mason  work,  but  that  the 
plaintiff  was  to  be  responsible  to  the  defendant  for  it,  and  was  the 
real  contracting  party.  That  there  was  some  contract,  oral  or 
written,  between  the   plaintiff  and   the  defendant,  whereby  the 
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former  was  to  receive  the  exact  sum  he  claimed,  seems  to  us  clear. 
Mr.  Cohen  never  personally  contracted  Avith  any  one  else  for  the 
mason  work  on  these  buUdings.  Plaintifi  teetifles  that  the  defend- 
ant's contract  was  with  him.  Mr.  Bilyen  testifies  it  was  not  with 
him.  Mr.  Ck)hen  admits  it  could  not  have  been  with  Mr.  Bilyeu 
unless  the  plaintiff  procured  Bilyeu's  assent  to  the  identical  propo- 
sition submitted  by  Mr.  Cohen,  and  both  the  plaintiff  and  Bilyeu 
swear  it  was  never  stated  to  the  latter,  so  that  he  could  not  have 
assented  thereto.  Mr.  Marshall  testifies  that  the  defendant  asked 
him,  "Why  won't  you  take  the  contract,  and  do  it  yourself?"  and 
plaintiff  replied,  "I  will  take  it  then,  and  have  the  payments  made 
to  me;"  to  which  the  defendant  said,  "Why,  that  is  all  right;  go 
ahead  and  do  it;"  and  adds,  "Then  I  executed  the  work,  bought 
the  material,  and  delivered  it"  It  thus  appears  to  our  satisfaction 
that  the  contract  was  really  made  with  the  plaintiff,  and  not  with 
Bilyeu.  The  fact  that  plaintiff  was  an  architect  as  well  as  a 
builder,  although  suspicious,  does  not  necessarily  preclude  him  from 
taking  the  contract  The  fact  was  known  to  the  defendant  It  was 
at  his  suggestion  that  the  plaintiff  drew  the  plans  and  specifications 
at  a  fixed  sum,  and  the  superintendency  of  the  building  was  dis- 
cussed between  the  parties.  But  the  plaintiff  was  not  to  be  the 
sole  supervisor  of  the  work;  the  defendant  was  also  to  supervise  it 
There  is  no  charge  in  the  amount  recovered  for  any  services  as 
architect  It  is  not  an  infrequent  occurrence  that  the  builder  also 
prepares  the  plans  of  the  building  to  be  erected  by  him.  Kor  do  we 
think  the  fact  that  various  bills  and  receipts  were  signed  by  plaintiff 
as  being  "on  account  of  Bilyeu  contract,"  or  "account  of  agreement 
of  William  A.  Bilyeu  for  the  mason  work,"  etc.,  conclusive,  or  even 
entitled  to  great  weight,  under  the  circumstances  of  this  case.  TBie 
plaintiff  had  executed  the  guaranty  before  set  forth,  and  therefore 
had  himself  undertalien  to  do  the  work,  and  in  any  case  the  pay- 
ments were  to  be  made  to  him.  The  evidence  clearly  establishes 
the  fact  that  he  furnished  the  material  and  paid  for  the  labor 
expended  upon  the  mason  work.  It  is  true  that  the  defendant  denies 
much  of  the  testimony  of  the  plaintiff  and  Bilyeu,  before  quoted, 
and  there  is  throughout  the  case  not  a  little  contradiction  between 
the  parties.  But  there  was  certainly  quite  suflicient  e\idence  to 
justify  the  learned  and  careful  referee  who  tried  the  case  in  coming 
to  the  conclusion  he  did  upon  the  question.  He  had  the  witnesses 
before  him,  and  could  better  judge  of  their  credibility  than  we 
could  from  a  mere  reading  of  the  testimony  and  a  comparison  of 
facts,  and  of  the  contradictions  in  the  testimony;  and  in  Ms  opinion 
he  says,  "As  to  the  making  of  the  contract,  I  have  no  doubt  what- 
ever.'' Whatever  confusion  there  may  be  in  regard  to  the  contract, 
as  before  stated,  the  mason  work  and  material  on  the  buildings  in 
question  were  furnished  by  the  plaintiff  with  defendant's  knowledge 
and  consent,  and  this  is  sufScient  to  maintain  the  lien.  Otis  v. 
Dodd,  90  N.  Y.  340;  Post  v.  CampbeU,  83  N.  Y.  282;  Husted  t. 
Mathes,  77  N.  Y.  390;  Muldoon  v.  Pitt,  54  N.  Y.  2T2;  Mosher  v. 
Lewis  (Com.  PI.  N.  Y.)  31 N.  Y.  Supp.  433. 
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As  to  the  recovery  for  the  extra  work.  The  referee  finds  in  his 
twelfth  finding  of  fact: 

"Tbat,  In  addition  to  the  specified  mason  work  aforesaid,  to  be  done  under 
said  contract  for  said  aggregate  sum  of  92,353,  tbe  plaintiff,  at  the  defend- 
ant's request,  furnished  other  labor,  services,  and  material  In  and  about  the 
mason,  carpenter,  and  other  work  in  tbe  construction  of  the  defendant's  said 
buildings  and  appurtenances,  of  the  reasonable  value  of  $223.28,  of  which 
the  sum  of  $20  has  only  been  paid  to  the  plaintiff,  and  there  is  now  due  and 
owing  to  the  plaintiff  from  the  defendant  on  account  of  said  extra  work  and 
materials  the  principal  sum  of  $203.28." 

Here,  again,  the  testimony  is  conflicting,  bat  it  is  clear  that  the 
plaintiff  did  tlxis  extra  work  and  famished  the  material  therefor, 
and  that  no  one  has  been  paid  for  it;  nor,  so  far  as  the  evidence 
shows,  is  there  any  claim  made  by  any  one  else  than  the  plaintiff 
for  it.  On  a  careful  review  of  the  whole  evidence  on  this  subject, 
we  think  the  referee  was  fully  justified  in  finding  as  he  did.  Defend- 
ant objects,  however,  that  plaintiff  charged  too  large  a  price  for  the 
labor  spent  upon  this  work.  It  is  urged  that  he  charged  |3.50  a 
day  for  carpenters,  while  he  really  paid  them  only  |3  or  |3.25,  and 
that  the  same  was  true  as  to  the  masons.  In  answer  to  this,  it 
may  be  said  that  this  is  the  general  custom  among  masons  and 
builders.  There  was  no  contract  to  furnish  this  labor  at  a  fixed 
price.  The  defendant  himself  had  engaged  some  of  the  carpenters, 
and  requested  the  plaintiff  to  send  over  others.  The  compensation 
to  the  plaintiff  was,  by  implication  of  law,  to  be  whatever  it  was 
reasonable  for  him  to  receive,  and  it  would  be  neither  reasonable 
nor  customary  for  him  to  charge  for  odd  jobs  just  what  he  paid 
the  men  for  continuous  employment.  He  was  as  much  entitled  to 
profit  upon  the  labor  supplied  by  him  as  upon  the  materials  he 
supplied.  He  was  not  bound  to  furnish  either  to  the  defendant  at 
the  exact  cost  to  him.   Anderson  v.  Dillaye,  47  N.  Y.  679. 

Tbe  third  ground  for  reversal  urged  on  this  appeal  is  that  the 
complaint  should  have  been  dismissed.  This  is  based  upon  the  fact 
that  defendant  claims  the  plaintiff  did  not  substantially  perform 
his  contract  by  doing  the  work  according  to  the  plans  and  specifica- 
tions, but  that  he  left  out  many  items,  and  did  others  in  a  way 
different  from  that  called  for  by  these  plans  and  speclflcationB. 
After  reading  the  briefs  of  counsel  and  the  testimony,  we  concur 
with  the  referee  in  his  findings  in  respect  thereto,  and  for  the  rea- 
sons stated  by  him  in  his  opinion,  and  do  not  think  it  necessary  to 
review  this  point  at  length.  It  may  be  added  to  what  the  referee 
has  said  that  the  defendant  was  constantly  about  the  premises  while 
the  work  was  being  done,  and  that  he  himself  frequently  su^ested 
changes  in  resi>ect  to  the  matters  complained  of,  which  were  done 
at  his  request.  Moreover,  it  appears  from  the  evidence  that  Bilyeu 
called  on  several  occasions,  and  asked  the  defendant  if  there  was 
anything  to  be  done  to  complete  the  mason  work,  and  he  replied 
that  there  was  not. 

The  fourth  ground  on  which  the  judgment  is  attacked,  is  that 
the  referee  erroneously  excluded  evidence  as  to  the  counterclaim 
set  up  in  the  answer.    This  counterclaim,  however,  as  set  forth  in 
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the  answer,  is  gronnded  on  a  tort,  to  wit,  the  false  representation 
by  the  plaintiff  that  he  was  a  competent  architect,  whereas  he  was 
not,  by  which  false  pretense  of  competency  the  defendant  was  in- 
duced to  procure  from  plaintiff,  and  to  accept,  improper  plans  and 
specifications  he  otherwise  would  not,  whereby  he  suffered  loss. 
This  action  is  founded  upon  a  contract  A  counterclaim  in  tort 
cannot,  therefore,  be  interposed.  Piser  t.  Stearns,  1  Hilt  86;  Drake 
V.  Cockroft  4  E.  D.  Smith,  34;  Corrigan  v.  Mtter  (Sup.)  15  N.  Y.  Supp. 
163.  Owens  v.  Ackerson,  1  E.  D.  Smith,  691,  is  not  in  conflict  with 
these  decisions.  In  that  case  the  answer  set  up  as  a  counterclaim 
money  due  to  the  defendant  from  the  plaintiff  for  matters  not  con- 
nected with  the  contract,  but  arising  out  of  the  contract,  and,  of 
course,  it  was  properly  allowed.  But  entirely  aside  from  this  con- 
sideration, and  admitting  that  the  counterclaim  could  properly  be 
presented,  still  the  questions  objected  to  and  the  testimony  excluded 
could,  in  our  judgment  have  worked  no  injnry  to  the  defendant 
They  were,  if  admitted,  very  far  from  proving  the  incompetency  of 
the  plaintiff  as  an  architect  It  is  clear,  however,  from  the  computa- 
tions made  by  the  referee  in  this  case,  that  there  was  an  error  in 
the  result  arrived  at  by  him. 

The  referee  cbarges  the  defendant  the  contract  price $2,355  00 

Extra  work .- 223  28 

Interest  19  46 

Total   $2,597  74 

And  gives  the  following  credits: 

Payments  on  account $1,950  80 

Omissions  to  be  deducted 71  15 

Payment  on  account  of  extra  work 20  00 

Sum  stricken  from  case  because  plaintiff  refused  to  an- 
swer question  with  respect  to  It 10  00 

Total  $2,051  95 

Deducted  from  the  former  amount,  leaves  the  balance $   645  79 

— only  due  the  plaintiff,  whereas  the  referee,  in  his  first  conclusion  of 
law,  directs  judgment  against  the  defendant  in  the  sum  of  f  576.64, 
which  is  130.85  in  excess  of  the  amount  shown  by  the  tabulation 
above.  The  judgment  must  therefore  be  modified  by  reducing  the 
amount  allowed  to  f545.79,  and,  as  thus  modified,  should  be 
affirmed,  but,  under  the  circumstances,  without  costs.     All  concur. 
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OAKES  ▼.  HIGH  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February 

4,  1885.) 

L  Costs— Lbavb  to  Sns  as  Poob  Pbbsoh— Sbttiko  asidb  Taxation. 

Wliere  an  order  grantinK  leave  to  sue  as  poor  person  In  a  district  court 
of  New  York  City  was  obtained  without  the  knowledge  of  defendant,  and 
afterwards  the  cause  was  removed  to  the  court  of  common  pleas,  but  the 
attention  of  that  court  was  not  called  to  the  order,  and  It  did  not  appear 
in  the  papers,  and  plalntlflT  failed  to  assert  his  exemption  from  costs  on 
the  taxation,  though  he  waa  duly  notified,  a  motion  to  set  aside  the  taxa- 
tion was  properly  denied  <m  the  ground  of  plalntlfTs  laches. 

2.  Same-Cadse  Removed  fbom  District  Cottbt  to  Common  Pleas. 

An  order  of  the  district  court  of  New  York  City,  granting  leave  to  sue 
as  a  poor  person,  does  not  entitle  plaintiff  to  such  privilege  on  removal 
of  the  cause  to  the  court  of  common  pleas,  but  leave  must  be  obtained 
anew  from  that  court    Giegerlch,  3.,  dissenting. 

Appeal  from  sperial  tenn. 

Action  by  Mary  Oakes  against  James  M.  Higli  and  others,  to  re- 
cover damages  for  an  alleged  breach  of  contract.  From  an  order 
denying  a  motion  to  correct  the  judgment,  plalntlft  appeals.  Af- 
firmed. 

Argued  before  DALY,  G.  J.,  and  BOOKBTAVEB  and  GIEOEB- 
ICH,  JJ. 

H.  G.  Harris,  for  appellant 
Abraham  Omber,  for  respondents. 

BOOKSTAVER,  J.  This  action  was  commenced  in  the  district 
court,  where  it  is  claimed  an  order  waji  made  allowing  the  plaintifF 
to  prosecute  as  a  poor  person,  and  the  original  summons,  it  is  claimed, 
was  marked  "Free."  But  it  appears  by  the  afBdavit  of  defendants' 
attorney  that,  up  to  the  service  of  the  notice  of  motion  to  set  aside 
or  correct  the  judgment,  neither  he  nor  the  defendants  had  any 
knowledge  that  any  order  was  entered  allowing  plaintiff  to  sue  or 
carry  on  the  action  as  a  poor  person.  It  also  appears  by  the  copy 
Bommons  served  on  defendants  that  it  was  an  ordinary  district  court 
snmmons,  and  is  not  marked  "Tree."  On  the  return  day  of  the 
nunmons  the  defendants  gave  an  undertaking  as  required'  by  law, 
whereupon  the  action  was  transferred  to  this  court,  the  order  for 
removal  being  dated  August  9,  1892,  although  the  issues  were  not 
finally  joined  until  the  19th  October  of  that  year.  The  case  came 
on  for  trial  on  the  24th  January,  1893,  and  resulted  in  a  verdict  for 
defendants.  Thereupon  the  clerk  gave  the  usual  trial  minutes, 
showing  that  the  defendants  were  entitled  to  costs.  The  attention 
of  the  trial  judge  was  not  at  any  time  called  to  the  fact  that  the 
action  had  been  commenced  by  the  plaintiff  aa  a  poor  person,  nor 
did  he  discover  it  on  the  trial,  as  the  original  papers  were  at  no 
time  before  him.  After  the  trial,  and  on  or  about  the  24th  day  of 
Pebmaiy,  1893,  a  bill  of  costs  and  notice  of  taxation  for  the  27th 
of  that  month  was  duly  served  on  plaintiff's  attorney,  and  due 
v.32w.Y.8.no.4— 19 
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service  was  admitted,  as  appears  by  the  bill  of  costs  filed  with  the 
judgment  roll.  On  the  27tli,  plaintiff's  attorney  not  appearing,  the 
costs  were  taxed  at  the  sam  of  f  112.55,  and  judgment  including  said 
costs  was  entered  on  that  day;  and  thereafter,  and  on  the  same  day, 
a  copy  of  the  judgment  and  notice  of  entry  was  served  on  plaintiff's 
attorney,  who  a^itted  serrice  thereof.  The  motion  on  which  the 
order  appealed  from  was  entered,  was  not  made  until  the  13th  June, 
1893. 

Under  such  circumstances,  we  think  the  defendants  were  entitled 
to  enter  the  judgment  for  costs,  no  notice  of  the  order  of  the  dis- 
trict court  having  ever  been  given,  either  to  the  judge  who  tried 
the  cause,  the  defendants,  or  their  attorneys.  Notice  of  the  defend- 
ants' intention  to  tax  sucli  costs  was  given  to  the  plaintiff's  attorney 
three  days  before  the  taxation.  He  failed  to  appear  on  the  tax- 
ation, or  claim  the  exemption  of  the  plaintiff  from  costs  by  reason 
of  the  order  made  in  the  district  court.  In  Neugrosche  v.  Bailroad 
Co.,  1  N.  Y.  St  Rep.  302,  the  plaintiff  sued  as  a  poor  person,  but 
made  default  when  the  case  was  called  for  trial.  Afterwards  he 
procured  an  order  to  show  cause  why  the  judgment  entered  on  the 
default  should  not  be  vacated  and  set  aside,  which  was  denied  by 
the  court,  it  saying: 

"The  order  In  forma  panperis,  not  having  been  served,  should  have  been 
presented  to  the  clerk  In  opposition  to  tlie  taxation.  Not  having  been  called 
to  the  attention  of  tbe  defendant's  attorneys  in  any  form,  their  practice  In 
entering  Judgment  was  not  Irregular." 

In  Johnston  v.  Green,  3  Abb.  Pr.  (X.  S.)  342,  Judge  Van  Vorst 
says: 

"It  Is  the  duty  of  tbe  attorney  obtaining  an  order  In  an  action  to  serve  a 
copy  of  It  on  tbe  opposite  attorney  in  all  cases  where  the  rights  of  the  other 
party  may  be  affected  or  prejudiced  by  any  proceedings  taken  under  the  order. 
Until  tbe  order  has  been  served,  no  active  proceeding  can  be  taken  under  it 
An  attorney  conducting  a  cause  has  the  right  to  manage  It  according  to  Xlm 
general  rules  and  practice  of  the  court,  without  reference  to  any  order  whlcti 
may  be  obtained  interfering  with  his  client  or  the  ordinary  conduct  of  tbe 
cause,  until  a  par^  obtaining  an  order  against  him  serves  a  copy  of  it  so  as 
to  give  him  an  (^portunlty  to  prepare  to  meet  the  exigencies  of  the  order." 

From  the  facts  as  above  stated,  it  is  clear  the  plaintiff  or  her  at- 
torney was  guilty  of  negligence  in  not  calling  the  attention  either 
of  the  court  or  the  defendants'  attorney  to  the  order  made  in  the 
district  court,  and  was  clearly  guilty  of  laches  in  not  moving  to 
amend  the  judgment  for  nearly  four  months  after  its  entry,  al- 
though he  had  notice  of  the  intention  to  tax  the  costs,  and  to  enter 
judgment  on  the  costs  as  taxed,  and  of  the  entry  of  the  judgment, 
for  all  that  time. 

The  order  made  at  the  trial  term  of  this  court  was  neither  invalid 
nor  irregular,  in  the  absence  of  any  notice  of  the  leave  to  sue  ui 
forma  pauperis  given  in  the  district  court  It  was  within  the  juris- 
diction of  the  trial  judge  to  make  the  order  he  did.  It  was  made 
upon  the  facts  then  before  him,  and.  if  there  were  other  facts  wliich 
would  have  led  to  a  different  result,  it  was  the  duty  of  the  party 
aggrieved  to  immediately  call  his  attention  to  those  facts.    Instead 
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of  doing  this,  he  waited  foar  months,  and  then  applied  to  another 
judge  at  special  term,  who  certainly  had  ho  right  to  review  or  vacate 
the  order  as  made. 

So  far  upon  the  theory  tliat  the  order  made  in  the  district  court 
was  binding  upon  this  court  But  we  do  not  think  this  is  the 
case.  When  a  district  court  action  is  removed  to  the  court  of  com- 
mon pleas,  that  court  has  exclusive  jurisdiction  thereof,  and  all  the 
proceedings  thereunder,  which  foUow  the  usual  course  of  actions 
in  that  court  If  the  plaintiff  desires  to  proceed  in  it  as  a  poor  per- 
son, a  new  order  to  prosecute  in  forma  pauperis  should  have  been 
obtained.  The  order  appealed  from  must  therefore  be  affirmed, 
with  costa 

DALY,  O.  J.,  concurs. 

GIEQERICH,  J.  (concurring  in  result)  It  has  become  tiie  set- 
tled rule  by  adjudications  in  the  court  of  appeals,  and  in  this  court, 
that,  on  the  removal  of  a  cause  from  a  district  court  to  this  court, 
it  continues  to  be  in  effect  an  action  in  a  district  court,  the  trial  of 
which  is  to  be  had  in  this  court  Smith  v.  White,  23  N.  Y.  572;  Sal- 
ter V.  Parkhurst  2  Daly,  240;  Latteman  v.  Fere,  11  Civ.  Proc  R  217; 
Walker  v.  Scott  3  Misc.  Bep.  329, 23  N.  Y.  Supp.  334;  Myers  v.  Rosen- 
back,  7  Misc.  Bep.  560, 28  N.  Y.  Supp.  9,  afSrmed  9  Misc.  Bep.  89,  29  N. 
Y.  Supp.  34.  As  it  continues  to  be,  in  effect  &n  action  in  a  district 
court  it  would  seem  to  follow  as  a  corollary  that  the  removal  is  with- 
out prejudice  to  the  proceedings  already  had  in  the  distict  court  and 
that  they  stand  until  altered  or  revoked  by  this  court.  I  fail,  therefore, 
to  perceive  why  the  removal  of  the  cause  to  this  court  should  operate 
to  abrogate  the  order  of  the  district  court  permitting  the  plaintiff 
to  sue  as  a  poor  person.  If  that  result  were  to  follow,  then  surely 
every  other  proceeding,  including  the  pleadings  in  such  action, 
would  be  swept  away  thereby.  Such  never  was  the  intention 
of  the  lawmaking  power,  for  the  statute  expressly  provides  that 
upon  the  granting  of  the  order  of  removal  '^e  clerk  of  the  district 
court  must  forthwith  deliver  to  the  clerk  of  the  court  of  common 
pleas  all  process,  pleadings,  and  other  papers  in  the  action,  and 
certified  copies  of  all  minutes,  entries,  and  orders  relating  there- 
to, which  must  be  filed,  entered,  or  recorded,  as  the  case  requires, 
in  the  tetter's  office."  C3ode  Civ.  Proc.  §  3216;  Consolidation  Act 
(Laws  1882,  c.  410)  §  1287.  For  these  reasons  I  am  constrained 
to  dissent  from  the  conclusion  reached  by  my  associates  that  the 
plaintiff  should  have  obtained  a  new  order  to  prosecute  in  forma 
pauperis  if  she  desired  to  proceed  in  the  action  as  a  poor  person; 
but  under  the  circumstances  of  the  case,  which  have  been  so  clearly 
detailed  by  Judge  BOOKSTAVEB,  and  in  the  light  of  the  authorities 
cited  by  him,  I  am  of  the  opinion  that  the  plaintiff  lost  all  right 
under  the  said  order  permitting  her  to  sue  as  a  poor  person  by 
reason  of  her  unexcusable  laches  (see  Harris  v.  Van  Wagenen,  14 
Wkly.  Dig.  212),  and  therefore  I  think  that  upon  this  ground  the 
order  appealed  from  should  be  affirmed,  with  costs. 
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(11  Miac.  Sep.  297.) 

FELTBR  T.  BIADDOCE  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  4, 

1885.) 

1.  Receiver  Pendente  Lite— Title  to  Property. 

A  receiver  appointed  pendente  lite,  "with  the  usual  powers  of  receiven 
In  like  cases,"  is  a  mere  common-law  receiver,  and  as  such  takes  no  title 
to  his  Insolvent's  property,  but  the  right  of  possession  only  as  an  otBcei 
of  the  court. 

&  Same— RioHT  to  Sue. 

A  receiver  pendente  lite  has  power  to  sue  to  recover  possession  of  prop- 
erty belonging  to  the  estate  of  his  insolvent 

8   Partnebship— Assets— Monet  Paid  to  iNDiviDnAL  Creditor. 

In  New  York,  money  withdrawn  by  a  partner  from  the  firm  assets,  and 
paid  to  an  individual  creditor,  ceases  to  be  assets  of  the  firm,  and  cannol 
be  recovered  by  a  receiver  pendente  lite. 

4.  Jcogmbht  between  Codefendants— Tbeort  or  Complaint. 

In  an  action  by  a  receiver  pendente  lite  of  partnership  property  to  re^ 
cover  as  assets  of  the  firm  money  withdrawn  by  one  of  the  partners  and 
paid  to  his  individual  creditor,  the  copartner  was  made  a  defendant  foi 
the  reason  that  she  might  have  an  equity  in  the  assets  of  the  firm,  if  any, 
and  In  her  answer  she  reasserted  that  position,  and  demanded  Judgment 
accordingly.  Held,  that  on  dismissal  of  the  complaint  on  the  ground  that 
the  money  so  paid  ceased  to  be  Arm  assets,  and  therefore  could  not  be  re- 
covered by  the  receiver,  the  action  could  not  be  continued  in  mrder  to  de- 
termine such  codefendant's  rights,  as  that  would  require  a  decision  con- 
trary to  the  theory  of  the  action. 

Appeal  from  equity  term. 

Action  by  David  Pelter,  as  receiver  of  the  copartnership  assets 
and  effects  of  Maddock  &  Steel,  against  Jeanie  E.  Maddock,  George 
Steel,  and  Andrew  W.  Kent  Prom  a  judgment  dismissing  the  com- 
plaint, plaintiff  and  defendant  Jeanie  E.  Maddock  appeal.     AflBrmed. 

For  proceedings  by  Jeanie  E.  Maddock  to  wind  up  the  affairs  of 
the  firm,  see  Maddock  v.  Steel,  23  N.  Y.  Snpp.  61, 31  N.  Y.  Supp.  219. 

Argued  before  BOOKSTAVEB>  BISOHOPP,  and  GIEQERICH, 
JJ. 

John  A.  Straley,  for  appellant  Pelter. 
Frederick  W.  Hinrichs,  for  appellant  Maddock. 
George  C.  Blanke  and  William  H.  Maglnnis  (Andrew  Wesley  Kent, 
of  counsel),  for  respondents. 

BOOKSTAYEB,  J.  At  the  opening  of  the  trial,  the  defendants 
Steel  and  Kent  moved  to  dismiss  the  complaint,  on  the  ground  that 
it  exhibited  no  cause  of  action  in  favor  of  plaintiff.  By  the  com- 
plaint it  is  alleged  that  the  firm  of  Maddock  &  Steel,  represented  bj 
plaintiff,  as  receiver,  was  dissolved  under  the  articles  of  copartner- 
ship, by  limitation,  on  the  26th  January,  1893 ;  that  after  that  time, 
and  until  the  appointment  of  plaintiff  as  receiver,  the  property,  as- 
sets, and  effects  of  the  firm  were  in  the  possession  and  under  control 
of  the  defendant  George  Steel;  that,  after  the  dissolntion  of  the 
copartnership,  an  action  was  brought  by  the  defendant  Jeanie  E. 
Maddock  in  the  supreme  court  against  George  Steel  to  wind  up  the 
affairs  of  Maddock  &  Steel,  in  which  action,  on  February  27,  1893, 
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plaintiff  was  appointed  receiver  of  the  property,  assets,  and  effects  of 
the  firm  of  Maddock  &  Steel  pendente  lite,  with  the  usual  powers  of 
such  receivers  in  like  cases,  and  that  be  duly  qualified;  that  an  or- 
der was  entered  abont  June  2,  1893,  anthorizing  the  plaintiff,  as  re- 
cover, to  commence  and  prosecute  this  action;  that,  at  the  dissolu- 
tion of  the  firm,  the  partnership  was  insolvent,  and  unable  to  pay 
its  creditors,  to  the  knowledge  of  defendants  Steel  and  Kent;  tiiat 
on  the  8th,  9th,  and  10th  days  of  February,  1893,  defendant  Steel 
withdrew  from  the  copartnei«hip  assets  of  the  firm  of  Maddock  & 
Steel  several  sums  of  money,  and  paid  the  same  to  defendant  Kent 
in  part  settlement  of  an  individual  indebtedness  of  Steel  to  Kent, 
and  not  otherwise;  that  such  sums  were  paid  by  Steel  and  received 
by  Kent  with  full  knowledge  on  the  part  of  both  that  the  same  was 
in  payment  of  an  individual  indebtedness  of  Steel  to  Kent,  and  not 
applied  in  payment  of  a  copartnerslup  liability;  that  a  demand  was 
properly  made  on  both  of  these  defendants  to  return  the  moneys  to 
plaintiff,  which  they  refused;  that  Kent  is  an  attorney  and  counselor 
at  law,  and  has  been  the  legal  and  confidential  adviser  of  Steel, 
and  had  full  knowledge  of  the  relation  of  Steel  to  the  firm  of  Mad- 
dock &  Steel ;  and  that  defendant  Maddock  is  a  party  defendant,  for 
the  reason  that,  as  a  copartner  of  said  firm,  she  may  be  entitled  to  an 
equity  in  the  assets  of  the  firm,  if  any.  The  complaint  then  prays 
that  the  money  paid  by  Steel  to  Kent  may  be  adjudged  assets  of 
the  firm  of  Maddock  &  Steel,  and  that  they,  or  eitiier  of  them,  be 
directed  to  return  the  money  to  plaintiff,  as  receiver,  with  interest. 

The  only  question,  therefore,  in  the  case,  is  whether  plaintiff,  as  re- 
ceiver, has  capacity  to  sue.  As  alleged  in  the  complaint,  the  plain- 
tiff was  appointed  receiver  pendente  lite  in  the  action  brought  by 
Haddock  against  Steel,  with  the  usual  powers  of  receiver  in  such 
cases,  and  as  such  he  brings  this  action.  The  order  of  the  court 
permitting  him  to  sue  as  alleged  in  the  complaint  does  not  confer 
upon  him  any  other  powers  than  those  already  given  him,  and  did  not 
in  any  way  attempt  to  clothe  him  with  new  powers,  or  to  invest  him 
with  titie  to  the  property,  and  consequently  did  not  enlarge  his 
powers.  We  have  repeatedly  held  that  receivers  so  appointed  were 
mere  common-law  receivers,  and,  as  such,  acquired  no  title  to  the 
copartnership  property ;  their  right  was  one  of  possession  merely,  as 
officers  of  the  court;  and  that  the  title  remained  where  it  was  when 
they  were  appointed ;  and  that  such  appointment  did  not  make  them 
trustees  of  creditors.  Devlin  v.  City  of  New  York,  4  Misc.  Eep.  106, 
23  N.  Y.  Supp.  8S8;  Forker  v.  Brown,  10  Misc.  Rep.  161,  30  N.  Y. 
Supp.  827;  Buckley  v.  Harrison  (Com.  PI.  N.  Y.)  31  N.  Y.  Supp.  999. 
Such  receivers  have  power  to  collect  and  receive  the  debts,  demands, 
and  other  property  of  the  corporation,  to  preserve  the  same,  and,  in 
proper  case,  to  sell  or  dispose  of  the  property  as  directed  by  the  court, 
and  to  maintain  any  action  or  special  proceeding  necessary  and 
proper  for  these  purposes,  but  no'  other.  It  would  follow,  therefore, 
that  such  receivers  may  commence  actions  which  can  be  sustained 
by  proof  of  possession  only,  without  proof  of  title,  legal  or  equitable. 

The  question,  then,  arises  whether  the  payment  of  the  moneys 
to  the  defendant  Kent,  under  the  circumstances  alleged  in  the  com- 
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plaint,  transferred  title  to  him,  or  whether  such  moneys  remainei 
assets  of  the  copartnership.  This  question  has  been  much  debated 
and  has  received  different  answers.  In  the  courts  of  Pennsylvania 
Ohioy  Wisconsin,  and  certain  other  states  such  moneys  have  beei 
held  to  remain  assets  of  the  copartnership.  Purdy  v.  Powers,  6  Pa 
St  492;  Thomas  v.  Pennrich,  28  Ohio  St  55;  VUes  v.Bangs,  36  Wit 
131.  But  a  directly  opposite  conclusion  has  been  arrived  at  by  thi 
courts  of  England,  Massachusetts,  New  Jersey,  Illinois,  and  of  thi 
state.  Jones  v.  Yates,  9  Barn.  &  C.  532;  Wallace  v.  Kelsall,  7  Mees 
&  W.  264,  273;  Homer  v.  Wood,  11  Gush.  62;  Craig  v.  Hnlschizer,  3' 
N.  J.  Law,  363;  Church  v.  Bank,  87  111.  68;  Calkins  v.  Smith,  48  N.  Y 
614.  The  learned  counsel  for  the  plaintiff,  in  an  able  and  ingeniou 
brief  showing  much  research,  claims  that  the  case  last  cited  is  dis 
tingnishable  from  the  one  under  consideration,  in  that  the  decisioi 
was  made  in  an  action  at  law  for  the  recovery  of  damages,  and  no 
in  an  action  in  equity.  But  in  that  case  the  court  distinctly  he]< 
that  the  cause  of  action  was  not  a  part  of  the  assets  of  the  firm,  am 
that  no  interest  therein  was  conveyed  by  the  various  assignments  b 
the  plaintiff  in  that  action,  including  that  of  a  receiver  pendenti 
lite;  and  the  reasoning  in  the  prevailing  opinion  applies  as  well  t 
an  equitable  action  as  to  one  at  law.  Judge  Earl,  in  delivering  tfa< 
prevailing  opinion,  said: 

"I  am  Inclined  to  think  that  the  fraud  was  not  a  joint  frand  for  whlcl 
the  three  partners  could  unite  in  a  common-law  action;  but  it  was  a  frani 
upon  each  partner  separately,  tor  which  he  could  sue  alone  to  recover  th 
damages  which  he  sustained.  Tlie  damage  sustained  by  each  partner  wa 
not  the  same,  but  was  in  proportion  to  his  Interest  In  the  partnership." 

Again,  plaintiffs'  counsel  "claimed  that  plaintiffs  took  their  titl< 
to  this  demand  through  the  assignment  from  the  receiver.  But  i 
passes  my  comprehension  how  they  could  get  title  to  the  cause  of  ac 
tion  from  that  source,  as  Tift  was  appointed  receiver  only  of  th< 
assets  of  the  firm.  This  cause  of  action  was  no  part  of  the  assets  o 
the  firm,  was  never  vested  in  Tift  and  he  could  not,  therefore,  trane 
fer  any  title  thereto  to  the  plaintiffs."  It  is  true  that  this  decisioi 
was  arrived  at  by  a  divided  court.  Nevertheless,  we  regard  it  bind 
ing  upon  us  in  this  case;  and  it  would  therefore  be  bootless  for  us  ti 
review  the  various  arguments  by  which  diverse  conclusions  are  ai 
rived  at  in  the  different  courts,  for,  no  matter  what  conclusion  W( 
arrive  at  we  would  still  feel  bound  to  follow  the  decision  of  thi 
highest  court  in  this  state.  The  ingenious  suggestion  that  thii 
action  is  brought  to  declare  the  funds  copartnership  assets,  and  t< 
reach  them  as  such,  and  not  an  action  to  set  aside  a  fraudulent  titl< 
to  property,  cannot,  therefore,  prevail,  and  the  complaint  was  proper 
ly  dismissed  as  to  the  plaintiff. 

But  the  defendant  Maddock  claims  that,  even  though  the  com 
plaint  may  have  been  properly  dismissed  as  to  the  plaintiff,  it  ough 
to  have  been  continued  in  order  to  determine  her  rights  as  a  membe 
of  the  firm ;  and  it  is  certainly  true  that,  where  all  parties  to  a  con 
troversy  are  before  the  court,  and  one  asserts  or  establishes  a  righ 
against  another,  the  court  may  determine  the  rights  of  the  parties 
But  in  such  case  the  judgment  must  be  secundum  allegata  et  pro 
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bata.  In  other  -words,  judgment  cannot  be  given  in  direct  hostility 
to  the  theory  of  the  action  and  the  substantial  allegations  of  the 
pleadings.  Day  v.  Town  of  New  Lots,  107  N.  Y.  146,  13  N.  E.  915; 
Hawes  t.  Dobbs  (Com.  PL)  18  N.  T.  Supp.  123,  and  cases  cited.  As 
far  as  the  defendant  Maddock  is  concerned,  the  theory  of  this  action 
is  that  the  title  to  the  claim  is  vested  in  the  receiver  of  the  copart- 
nership, and  hence  that  he  can  recover.  The  answer  of  defendant 
Maddock  reasserts  this  position,  and  demands  jndgment  accordingly. 
To  hold  that,  becanse  all  the  parties  are  before  the  court,  any  claim 
which  might  be  established  in  favor  of  one  and  against  another 
can  be  maide  the  subject  of  trial  and  judgment,  irrespective  of  the 
pleadings  and  the  theory  of  the  action,  would  be  to  ignore  all  prin- 
ciples of  pleadings.  The  complaint  was  therefore  properly  dismissed 
as  to  the  defendant  Maddock,  and  the  judgment  should  be  affirmed, 
with  costs.    All  concur. 


(11  Misc.  Rep.  357.) 

BOYD  v.  BOTD. 

(Common  Fleaa  of  New  York  City  and  County,  General  Term.    February 

4,  1885.) 

1.  Apfkal— Revikw— Ordkh  Obabtino  Nkw  Trial. 

An  order  of  the  general  term  of  the  city  court  of  New  Tork  affirming  an 
order  granting  a  motion  for  new  trial  la  reviewable  by  the  court  of  com- 
m<m  pleas  where  a  reversal  Is  sought  solely  on  the  ground  that  the 
oonrt  below  had  no  power  to  make  the  order  appealed  from. 

2.  Kbw  Trial — Newlt-Discovered  Evidence— Settled  Case. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence 
can  be  made  only  on  a  case  settled  and  signed  as  required  by  (3ode  Civ. 
Prws.  i  797. 

Appeal  from  city  court,  general  term. 

Action  by  David  Boyd,  as  administrator  of  Samuel  Boyd,  deceased, 
against  Robert  Boyd,  on  a  judgment.  From  an  order  of  the  city 
court  ^1  N.  Y.  Supp.  193)  afiQrming  an  order  granting  defendant's 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
made  after  direction  of  a  verdict  in  favor  of  plaintiff  for  f3,010,  plain- 
tiff appeals.     Reversed. 

Argued  before  BOOKSTAVER,  BISCHOFP,  and  GIEGERICEE,  JJ. 

Edward  W.  8.  Johnston,  for  appellant. 
Heniy  Daily,  Jr.,  for  respondent. 

GIEGERICH,  J.  The  reversal  of  the  order  appealed  from  Is 
sought  solely  on  tiie  ground  that  the  court  below  had  no  authority 
to  make  the  same.  Under  these  circumstances,  we  think  the  order 
should  be  reviewed  in  this  court  Russell  v.  Randall,  123  N.  Y.  436, 
438,  25  N.  E.  931.  It  is  urged  by  the  appellant  that  the  court  be- 
low had  no  power  to  entertain  the  motion,  because  it  was  not  made 
upon  a  case  proposed  and  settled.  The  rule  must  be  regarded  as  well 
settled  that,  where  a  motion  for  a  new  trial  is  based  upon  the  ground 
of  newly-discovered  evidence,  a  case  must  be  made,  and  the  motion 
will  not  be  heard  upon  affidavits  only.    Code  Civ.  Proc.    §  997; 
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Anon^  7  Wend  331;  Sproul  v.  Insurance  Co.,  1  Lans.  71;  Leavy  v. 
Boberts,  8  Abb.  Pr.  315;  Warner  v.  Transportation  Co.,  5  Rob.  (N, 
Y.)  499;  Russell  v.  RandaU  (Sup.)  9  N.  Y.  Supp.  327;  Id.,  123  N.  Y, 
436,  25  N.  E.  931;  Michel  v.  Oolegrove  (Super.  N.  Y.)  19  N.  Y.  Supp. 
716;  Holmes  t.  Evans  (Super.  N.  Y.)  13  N.  Y.  Supp.  610;  Jewelry 
Co.  V,  Steinau,  58  How.  Pr.  315;  Bantleon  v.  Meier,  81  Hun,  162, 
30  N.  Y.  Supp.  706;  2  Rumsey,  Prac.  413;  Baylies,  New  Trials,  524. 
Section  997  of  the  Code  provides  that,  where  a  party  intends  to  move 
for  a  new  trial  of  an  issue  of  fact,  "he  must,  except  as  otherwise 
prescribed  by  law,  make  a  case,  and  procure  the  same  to  be  settled 
and  signed,  by  the  judge  or  referee,  by  or  before  whom  the  action  was 
tried,  as  prescribed  in  the  general  rules  of  practice."  We  have  not 
been  referred  to,  nor  are  we  aware  of,  any  other  provision  of  law, 
and  we  therefore  condnde  that  the  above  are  the  only  ones  which 
apply  to  the  question  under  consideration.  These  statutory  provi- 
sions are  declaratory  of  the  practice  as  it  existed  before  either  Code 
went  into  effect;  and  it  was  held  in  BanUeon  v.  Meier,  supra,  that 
they  are  imperative,  and  that  there  was  no  provision  of  law  which 
relieved  a  motion  of  this  character  from  the  operation  of  these  pro- 
visions of  the  Code,  unless,  as  was  the  case  in  Bussell  v.  Randall, 
supra,  the  motion  was  heard  without  objection  upon  the  pleadings 
in  the  action,  and  the  afSdavits  of  the  parties  relating  to  the  history 
of  the  trial.  In  tiie  case  before  us  tiie  appellant,  at  tiie  very  outset, 
took  the  same  position  as  contended  for  by  him  upon  this  appeal, 
and  maintained  it  throughout  the  entire  proceeding  in  the  court 
below;  and,  when  the  motion  came  on  for  hearing,  he  filed  an 
affidavit  protesting  against  the  bearing  of  the  motion,  on  the  ground, 
among  others,  that  it  was  not  made  upon  a  case  prepared  and 
settled  in  conformity  with  the  provisions  of  section  997  of  the  Code. 
It  thus  clearly  appears  that  the  appellant  at  all  times  insisted  upon 
his  legal  rights,  which  he  did  not,  in  our  opinion,  waive  for  the 
reason  assigned  by  the  general  teiTU  of  the  court  below  upon  affirm- 
ing the  order,  viz.  that  the  appellant  did  not  dispute,  and  the  judge 
who  tried  the  cause  asserted,  the  correctness  of  the  transcript  of  the 
entire  evidence  and  proceedings  taken  at  the  trial,  which  formed  part 
of  the  motion  papers,  this  being  deemed  "a  sufficient  settlement,  un- 
der the  peculiar  circumstances  of  the  case." 

There  is  no  suggestion  here  that  a  case  was  made,  and  was  set- 
tled and  signed  by  tlie  trial  judge,  in  conformity  with  the  general 
rules  of  practice  (in  fact,  there  was  no  signature  at  all  of  the  trial 
judge);  nor  that  the  appellant  consented  to  a  settlement  of  a  case; 
nor  that  the  appellant  consented  to  have  the  motion  heard  upon  the 
papers  which  were  read  in  support  of  the  motion.  In  the  absence 
of  either  of  these  elements,  we  conclude,  in  the  light  of  the  above- 
cited  provisions  of  the  Code,  the  general  rules  of  practice  (rules  32- 
34),  and  the  decisions  construing  the  same,  that  the  court  below  had 
no  authoi-ity  to  entertain  the  motion,  and  hence  the  order  was  un- 
authorized. In  arriving  at  this  conclusion,  we  deem  it  meet  and 
proper  to  state  that  we  have  not  overlooked  the  dictum  in  Russell  v. 
Randall,  123  N.  Y.  4.38,  439,  25  N.  E.  931,  that  the  necessity  for  a 
history  of  the  proceedings  must  appear  to  the  court;  but  that  we 
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base  our  decision  solely  upon  the  requirements  of  section  997  of  the 
Code,  which,  in  our  opinion,  alone  govern  applications  for  a  new 
trial  upon  newly-discovered  evidence.  There  were  other  points 
urged  by  the  appellant,  but,  in  view  of  the  opinion  above  expressed, 
we  are  dispensed  from  consideration  of  the  same.  For  these  reasons, 
the  order  appealed  from  should  be  reversed,  with  costs,  but  with 
leave  to  renew  upon  payment  of  the  costs  of  both  appeals.  All  con- 
cur. 


<S4  Hun,  405.) 

SLOGUM  V.  OILMAN. 

(Supreme  Court,  General  Term,  Second  Department   February  11, 1805.) 

Pbuicifal  and  Agent — Ratification. 

An  agreement  made  without  authority  by  a  third  person,  purporting  to 
act  as  defendant's  agent,  to  assign  on  a  certain  day  a  lease  held  by  de- 
fendant in  exchange  for  property  owned  by  plalntlfT,  Is  not  ratified  by 
defendant's  statement  on  a  subsequent  day  that  the  agreement  was  "all 
right" 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Charles  H.  Slocnm  against  Walter  D.  Gilman  to  recover 
damages  for  an  alleged  breach  of  contract.  From  a  judgment  en- 
tered on  a  verdict  directed  by  the  court  in  favor  of  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes, 
idainttfiF  appeals.    AfDrmed. 

Argued  before  BBOWN.  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

John  Elton  Wayland,  for  appellant. 
William  M.  Benedict,  for  respondent. 

BROWN,  P.  J.  The  complaint  in  this  action  alleged  that  the  plain- 
tiff and  defendant  entered  into  a  contract  whereby  defendant  sold  to 
plaintiff  the  unexpired  term  of  a  lease  of  a  saloon  and  eating  house 
in  the  city  of  Brooklyn,  and  the  fixtures,  stock,  and  good  will  of  said 
business,  for  the  sum  of  ?5,o00;  that  |300  was  to  be  paid  in  cash  to 
defendant,  f200  to  an  agent  named  Lloyd  for  negotiating  the  sale, 
and  the  balance  by  the  conveyance  of  a  farm  owned  by  plaintiff,  and 
situated  in  Dutchess  county,  and  that  possession  of  said  lease  and 
property  so  sold  was  to  have  been  given  on  February  13,  1893;  that 
plaintiff,  on  the  9th  of  February,  had  conveyed  his  said  farm  to  the 
defendant  and  paid  the  ?500  as  required  by  the  contract,  but  that 
defendant  refused  to  give  plaintiff  possession  of  his  said  saloon,  or 
transfer  the  lease  and  stock;  and  judgment  was  asked  for  the  sum 
of  ?.'i,500  damages. 

It  was  essential  to  the  proof  of  the  cause  of  action  alleg'ed  in  the 
complaint  that  there  should  have  been  a  contract  in  writing  between 
the  parties,  or  proof  of  deliveiy  of  the  deed  of  the  farm  and  payment 
of  the  money  to  the  defendant  And  there  was  produced  by  the 
plaintiff,  and  put  in  evidence  upon  the  trial,  a  paper,  of  which  the 
following  i*  a  copy: 

"Brooklyn,  9th  February,  1893. 

"Received  from  Chas.  H.  Slocum  the  sum  of  three  hundred  dollars  ($300), 
the  difference  agreed  upon  in  exchange  of  my  Myrtle  Avenue  Caf6  &  Chop 
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House  (369  Myrtle  aTenne),  for  the  store  &  residence  property  of  said  Slocnin 
described  in  a  deed  dellvwed  to  me  this  day,  proptxly  executed;  and  I  agree 
to  give  said  Slocom  possession  of  said  Myrtle  Avenue  Caf6  &  Chop  Honsa, 
together  with  all  fixtures  &  chattels  pertaining  thereto,  on  10th  Febry.,  1883, 
at  2  p.  m.,  at  which  time  the  said  Slocum,  upon  his  payment  of  one  month's 
rent  In  advance  &  the  broker's  fees  of  two  himdred  dollars,  the  above  transfer 
to  Include  license  &  existing  lease  on  premises. 

"For  W.  D.  Oilman, 
"A.  liloyd.  Agent. 
"Time  of  transfer  pos^ned  until  4:30  p.  m. 

"A.  Lloyd,  Agt 
"Chaa  H.  Slocum." 

Lloyd,  who  signed  this  Instmment  as  defendant's  agent,  had  no 
author!^  to  execute  it  He  was  not  authorized  to  m^e  or  sign  a 
contract  for  the  defendant,  nor  had  he  authority  to  accept  for  him 
payment  of  any  money  or  the  delivery  of  a  deed  of  the  farm.  He  had 
been  employed  by  the  defendant  to  find  a  purchaser  of  the  saloon, 
but  had  never  been  authorized  to  make  or  execute  any  contract 
for  the  sale  thereof.  It  was  claimed  on  the  trial,  however,  that 
the  execution  of  this  instmment  by  Lloyd  had  been  ratified  by  the 
defendant,  and  the  trial  court  appears  to  have  taken  that  view 
of  the  evidence.  A  verdict  for  damages  for  any  amount,  even  nom- 
inal, is  predicated  upon  the  existence  of  a  contract,  and  there 
was  concededly  no  contract  unless  the  defendant  had  ratified  the 
execution  of  the  written  receipt  by  Lloyd.  If  there  was  any  ratifi- 
cation, it  must  have  been  of  the  whole  instmment;  and  I  am  unable 
to  perceive  how  defendant  could  be  held  to  liave  made  a  contract  to 
assign  his  lease  of  the  saloon,  and  escape  the  conclusion  that  he  had 
accepted  a  delivery  of  the  deed  and  payment  of  the  money  with  a 
consequent  liability  for  the  value  of  the  farm  and  the  amount  of 
money  received.  This  view  of  the  case  Is  now  presented  by  the 
appellant,  and,  if  the  evidence  would  permit  the  conclusion  of  a 
ratification  of  Lloyd's  act,  the  ruling  of  the  trial  court  was  wrong, 
and  the  case  should  have  been  submitted  to  the  jury.  We  are  of  the 
opinion,  however,  that  a  finding  of  ratification  by  the  defendant 
could  not  be  sustained  on  the  evidence. 

The  agreement  upon  defendant's  part  contained  in  the  receipt  was 
to  transfer  his  lease  and  give  possession  of  the  saloon  to  the  plaintiff 
at  2  p.  m.  on  February  «10th.  The  defendant  did  not  see  this  paper 
until  after  that  date.  The  plaintiff  testified  that  it  was  shown  to 
him  at  an  interview  on  the  13th,  and  he  then  said  it  was  "all  right." 
Lloyd  testified  tiiat,  on  the  evening  of  the  9th,  he  notified  defendant 
that  he  had  made  the  sale  in  his  behalf,  and  asked  him  to  call  at  his 
ofQce  on  the  morning  of  the  10th,  but  that  he  did  not  come;  that  at 
a  later  interview,  the  date  of  which  he  was  uncertain  about,  but 
which  he  finally  fixed  as  on  the  11th,  he  told  defendant  all  the  par- 
ticulars, and  showed  him  the  papers,  and  that  he  was  satisfied.  The 
time  for  the  transfer  of  the  lease  had  then  passed,  and  nothing  that 
defendant  then  said  could  bind  him  to  the  terais  of  the  paper.  There 
is  nothing  in  the  evidence  as  to  the  subsequent  interview^  (and  there 
were  many  of  them)  which  would  permit  the  inference  that  either  of 
the  parties  regarded  the  written  receipt  as  the  embodiment  of  a 
contract  between  th^u.    Plaintiff  evidentiy  did  not  consider  that  he 
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had  made  an  Irrerocable  delirery  of  the  deed,  as  he  reposaesaed  him- 
self of  both  deed  and  money,  and  had  them  in  his  possession  for  two 
days,  and  prodaced  and  tendered  them  to  defendant  at  the  interdew 
on  the  IStli;  while  the  defendant  repeatedly  refused  to  transfer  the 
lease,  unless  he  could  obtain  from  his  landlord  a  release  from  lia- 
bility for  rent  that  would  accrue  subsequent  to  the  assignment  It 
is  impossible  for  me  to  regard  the  claim  of  ratification  of  the  receipt 
by  the  defendant  as  an  honest  one  on  the  part  of  the  plaintiff.  The 
delivery  of  the  deed  and  payment  of  the  money  to  Uoyd  was  a  per- 
fectly useless  act,  so  far  as  it  could  have  any  binding  force  on  the 
defendant  The  plaintiff  knew  that  He  had  had  repeated  inter- 
TiewB  with  the  defendant,  and  the  terms  of  the  contract  between 
them  had  been  agreed  npon  tentatively,  but  defendant  had  refused 
to  execute  the  agreement  Pkdntiff  knew  that  lioyd  had  no  author- 
ity to  make  any  agreement  for  the  defendant,  and  a  ratification  of 
the  execution  of  the  receipt  would  be  absolutely  inconsistent  with 
the  defendant's  conduct  both  before  and  after  its  date.  The  claim, 
in  my  judgment,  is  a  mere  pretense,  without  foundation  In  the  facts 
of  the  case,  and  the  judgment  should  be  affirmed,  with  costs.  All 
concor. 


(84  Hun,  412.) 

PHILLIPS  V.  NBW  TORK  CENT.  &  H.  R.  R.  CO. 

(Siqrrenie  Court,  General  Term,  Second  Department    February  11,  1895.) 

L  Appbaii— Rbtikw— Prbpondkrance  of  Evidkncb. 

A  finding  that  plaintUTa  injnry  at  a  railroad  crossing  was  caused  by  de- 
fendant's train,  ttMugh  founded  on  the  testimoDy  of  an  eye  witness,  is 
against  the  preponderance  of  evidence,  where  the  witness  testified  on 
crosB-examlnatlon  that  he  did  not  see  defendant's  name  on  the  cars,  bnt 
"Judged"  from  the  time  tliat  it  was  defendant's  train,  and  defendant's  un- 
contradicted evidence  shows  that  on  the  day  of  the  accident  the  train  of 
another  oMnpany  passed  a  station  leas  than  a  mile  from  the  place  of  the 
accideat,  six  minutes  ahead  of  defendant's  train,  and  that  ftom  five  to 
seven  minutes  after  the  accident  another  train  passed  said  place. 

2l  Rati,road  Companies— Accidekt  at  CROSsiKa — Friortenino  Horses. 

Where  the  engineer,  at  a  proper  distance  from  a  grade  crossing,  blew 
the  whistle,  as  required  by  Pen.  Code,  {  421,  and  it  so  happened  that  the 
train  was  at  the  time  near  and  under  a  bridge,  the  railroad  company  is  not 
liable  for  injuries  caused  by  the  horses  of  plaintiff,  who  was  at  the  time 
driving  over  the  bridge,  taking  fright  at  the  whistle. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  Samuel  Phillips  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company  for  personal  injuries.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for  $2,500,  and  from 
an  order  denying  a  motion *f or  a  new  trial,  defendant  appeals.    Be- 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Ashbel  Green  and  Herbert  E.  Kinney,  for  appellant 
Abram  A-  Demarest,  for  respondent. 

DYKMAN,  J.  This  is  an  action  for  the  recovery  of  damages  re- 
sulting from  personal  injuries  of  the  plaintiff,  received  at  a  highway 
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crossing  in  Boc-kland  coanty  oyer  fte  West  Shore  Railroad,  which 
ia  operated  by  the  defendant  The  highway  at  the  place  of  the 
accident  ia  carried  across  the  railroad  by  a  bridge  above  the  grade 
of  that  road.  The  accident  happened  between  half  past  6  and  7 
o'clock  in  the  morning  of  March  27,  1894.  During  the  half  honr 
between  half  past  6  and  7  o'clock  in  the  morning  of  that  day,  two 
trains  passed  south  on  the  West  Shore  Railroad  under  the  bridge 
mentioned.  The  first  of  those  trains  was  a  train  of  the  New  Yorfc, 
Ontario  &  Western  Railway  Company,  and  the  second  was  a  train 
of  the  West  Shore  Railroad  Company.'  The  Ontario  &  Western 
train  passed  down  about  six  minutes  in  advance  of  the  West  Shore 
train.  The  plaintiff  was  driving  two  horses,  attadied  to  a  wagon 
loaded  with  furniture.  He  was  sitting  on  the  right-hand  side  of 
the  seat,  and  there  were  two  other  persons  on  the  same  seat  As 
the  plaintiff  turned  to  the  east  to  cross  the  overhead  bridge  the 
horses  were  walking,  and  their  feet  were  on  the  bridge,  when  the 
persons  in  the  wagon  saw  a  railroad  train  comli^  from  the  north, 
about  825  feet  from  the  bridge  which  the  plaintiff  was  then  about 
to  cross.  The  plaintiff  drove  on,  and  when  the  train  was  about 
twice  its  own  length  north  of  the  bridge  the  locomotive  whistle  was 
sounded,  and  the  horses  started  upon  a  run.  When  the  locomo- 
tive was  under  the  highway  bridge  the  whistle  was  again  sounded, 
and  the  horses  continued  to  run.  The  wagon  was  upset,  the  plain- 
tiff and  the  other  persons  were  thrown,  and  he  received  the  injuries 
of  which  he  complains.  The  cause  was  tried  at  the  circuit  before 
a  jury,  and  the  plaintiff  obtained  a  verdict  for  $2,500.  The  defend- 
ant has  appealed  from  the  judgment  and  order  denying  a  motion 
for  a  new  trial  on  the  minutes  of  the  court 

There  is  no  claim  that  the  blast  of  the  whistle  was  given  wan- 
tonly or  maliciously,  and  the  proof  is  that  neither  of  the  engineers 
saw  the  plaintiff's  wagon.  It  was  of  primary  importance  upon  the 
trial  to  determine  which  of  the  two  trains  passing  under  the  bridge 
at  the  time  of  the  accident  frightened  the  horses  and  caused  the  in- 
jury; and,  although  the  question  was  decided  by  the  jury,  we  can 
review  the  testimony  imder  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial  upon  the  minutes  of  the  court  One  of  the 
witnesses  for  the  plaintiff,  who  was  riding  in  the  wagon  at  the  time, 
said  on  his  direct  examination  that  the  train  was  a  Haverstraw 
train, — No.  62;  but  on  his  cross-examination  he  said  he  saw  the 
tops  of  the  cars,  and  did  not  see  the  sides  at  all,  and  did  not  know 
what  name  was  on  the  side  of  the  cars,  but  that  he  judged  from  the 
time  the  train  went  through  there  that  it  was  that  train;  that  there 
was  no  other  train  that  went  down  at  .that  time.  The  testimony 
was  plainly  inferential,  and  amounted  only  to  the  judgment  or  opin- 
ion of  the  witness.  Moreover,  it  is  antagonistic  to  the  following 
facts,  which  are  undisputed:  Klauvelt  is  nine-tenths  of  a  mile  north 
of  Orangeburgh,  and  the  bridge  in  question  crosses  the  railroad  be- 
tween the  two  stations  about  a  quarter  of  a  mile  north  of  Orange- 
burgh. The  running  time  between  them  is  two  minutes.  The 
Ontario  &  Western  train  passed  Blauvelt  on  the  morning  in  ques- 
tion at  6:35  o'clock,  and  the  West  Shore  train  passed  Blauvelt  at 


Digitized  by 


Google 


Sup.  Ct.]  FHILLIPS  V.  NEW   YORK   CENT.  A   B.  R.  R.  CO.  301 

6:41,  six  minutes  behind  the  other  train.  The  two  witnesses  on 
behalf  of  the  defendant,  and  the  only  persons  ontside  of  the  plain- 
tiff and  his  party  who  witnessed  the  accident,  testified  that,  after 
they  reached  the  place  where  the  wagon  was  upset,  and  the  horses 
had  been  released,  and  were  being  led  from  the  wagon,  the  second 
train  passed  by,  and  they  fix  the  time  between  the  two  trains  at 
from  five  to  seven  minntes.  These  facts  so  far  outweigh  the  testi- 
mony of  the  plaintiff's  witness  as  to  constitute  a  decided  preponder- 
ance of  proof,  and  lead  to  the  natural,  if  not  irresistible,  inference 
that  the  accident  was  caused  by  the  blast  from  the  whistle  of  the 
locomotive  attached  to  the  Ontario  &  Western  train,  which  was  not 
operated  by  the  servants  of  the  defendant.  The  verdict  is  so  much 
against  the  decided  weight  of  evidence  on  this  point  that  it  ought 
not  to  stand. 

Proceeding  with  the  examination  of  the  case,  in  respect  to  the 
negligence  of  the  defendant,  upon  the  theory  of  the  plaintiff  that 
the  West  Shore  train  caused  the  accident,  it  may  be  remarked  pre- 
liminarily that  the  success  of  the  plaintiff  in  this  action  requires  the 
condemnation  of  all  the  agencies  and  precautions  which  have  been  so 
long  and  so  universally  employed  for  the  prevention  of  disasters,  and 
for  the  omission  of  which  the  railroad  corporations  have  "so  often 
been  found  guilty  of  negligence.  Formerly  a  statute  of  this  state 
imposed  upon  railroad  companies  the  duty  to  sound  the  locomotive 
bell  or  whistle  on  approaching  a  public  crossing,  and  rendered  the 
corporation  liable  for  damages  for  a  neglect  of  that  duty.  That 
statute  is  nullified  now,  but  tiie  Penal  Code  provides  that: 

"A  person  acting  as  engineer  driving  a  locomotive  on  any  railway  In  this 
state  who  falls  to  ring  the  bell  or  sound  the  whistle  npon  such  locomotive  or 
cause  the  same  to  be  rang  or  sounded  at  least  eighty  rods  from  any  place 
where  such  railway  crosses  a  traveled  road  or  street  on  the  same  level  (except 
in  cities),  or  to  continue  the  ringing  of  such  bell  or  bells  or  sounding  such 
whistle  ontil  such  locomotive  and  the  train  to  which  the  locomotive  is  at- 
tached shall  have  completely  crossed  such  road  or  street  *  •  •  is  guilty  of 
a  misdemeanor."    Pen.  Code,  S  421. 

The  negligence  of  which  the  plaintiff  complains,  and  which  con- 
stitutes the  foundation  of  this  action,  is  the  sounding  of  the  loco- 
motive whistle  above  the  bridge,  and  again  under  the  bridge,  while 
the  plaintiff  was  passing  over  it.  The  bridge  is  20  feet  above  the 
railroad  track,  and  neither  of  the  engineers  saw  the  plaintiff  or  his 
wagon  upon  the  bridge.  It  appears  from  the  evidence  that  there 
are  two  highway  grade  crossings  over  the  West  Shore  Railroad 
south  of  the  bridge  where  the  plaintiff  was  injured.  One  of  those 
crossings  is  1,107  feet  and  the  other  1,343^  feet  south.  The  first 
whistle  which  frightened  the  horses  of  the  plaintiff  was  sounded 
two  train  lengths  north  of  the  bridge,  and  the  second  was  blown  un- 
der the  bridge,  and  each  was  blown  about  80  rods  north  of  the  grade 
crossings  respectively;  being  a  proper  distance  from  each.  The 
plaintiff  sustained  no  relation  to  the  defendant  which  imposed  any 
duty  upon  it  in  respect  to  him.  The  engineer  was  not  required  to 
signalize  his  approach  to  the  overhead  bridge.  The  statute  re- 
qirires  him  to  give  warning  of  his  approach  to  public  crossings  on 
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the  same  grade  with  the  railroad.  It  so  happened  in  this  case  that 
the  80-rod  limit  from  the  two  grade  crossings  was  near  tiiis  otbt^ 
head  bridge,  and  it  would  seem  to  be  an  exceedingly  unjust  role 
wUch  would  impose  liability  upon  the  defendant  for  sounding  the 
whistle  of  the  locomotive  at  that  point,  when  the  engineer  would 
be  guilty  of  a  crime  if  he  failed  to  do  so.  There  is  no  rule  of  law 
requiring  engineers  or  others  in  charge  of  railroad  trains  to  give 
signals  or  warnings  for  other  than  grade  crossings.  With  wan- 
tonness and  malice  eliminated  from  ^e  case,  and  with  the  obliga- 
tion imposed  by  law  to  give  alarms  at  public  grade  crossings,  there 
is  no  principle  upon  which  an  accusatimi  of  negligence  or  wrong  can 
be  based  upon  the  conduct  of  the  engineer  who  sounded  the  alarm 
in  this  case.  There  are  many  highways  in  this  state  so  near  to 
points  where  the  engineers  are  required  to  sound  the  whistle  that 
horses  are  frightened  by  the  blast,  and  damage  ensues;  but  the 
railroad  corporations  incur  no  liability  in  such  cases.  They  are 
simply  using  their  own  property  in  accordance  with  their  legal 
rights.  The  public  have  no  easement  in  common  with  the  compa- 
nies, except  at  grade  crossings.  In  other  places,  travelers  upon 
highways  must  avoid  exposure  and  danger  which  may  result  from 
the  sound  of  moving  trains.  If  railroad  companies  were  bound  to 
operate  their  roads  with  reference  to  persons  having  no  rights  in 
the  locality,  and  to  whom  they  owe  no  duty,  then  they  can  be  ac- 
cused of  negligence  for  every  accident  resulting  from  the  noise  of 
their  trains.  In  short,  the  recovery  in  this  action  amounts  to  a 
condemnation  of  the  precautions  which  have  been  devised,  required, 
and  practiced  for  the  safety  of  the  traveling  public  since  the  com- 
mencement of  railroad  operations.  Railroad  companies  have  been 
frequently  condemned  for  the  omission  of  such  precautions,  but 
never  for  their  proper  observance.  The  judgment  and  order  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event 


PURCELL  V.  LONG  ISLAND  CITY. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

Malicioos  Pbosecvtion— Oonnbctiko  Defkndakt  -with  Charge. 

Kvldence  that  a  school  tmstee  of  defendant  city  preferred  a  charge 
against  plaintiff  for  stealing  school  property,  and  that  the  prosecution  was 
conducted  by  the  corporation  couns^  Is  not  alone  sufficient  to  connect  the 
city  with  the  prosecution. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Margaret  E.  Purcell  against  Long  Island  City  for  ma- 
licious prosecution,  in  which  the  damages  were  laid  at  $10,000.  The 
complaint  was  dismissed,  and  plaintiff  appeals.    AiHraied. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

L  Newton  Williams,  for  appellant 
Wm.  E.  Stewart,  for  appellee. 

DYKMAN,  J.  This  is  an  actioa  for  the  recovery  of  damages  for 
malicious  prosecution.    The  cause  came  on  for  trial  at  the  circuit, 
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and,  after  the  jmy  had  been  impended  and  sworn,  the  counsel  for 
the  defendant  moved  to  dismiss  the  complaint,  becanae  it  was  appar- 
ent that  the  plaintiff  had  no  cause  of  action.  Thereupon  the  trial 
judge  said  to  the  counsel  for  the  plaintiff: 

"We  will  take  your  Btatementa  of  the  facts  connecting  the  city  with  the 
prosecution.  Plaintiff's  counsel  states  that  be  would  offer  proof  to  sustain 
the  allegation  connecting  defendant  with  the  acts  of  the  trustees,  and  he  will 
show  as  follows:  That  the  complainant  in  the  criminal  prosecution  men- 
tioned in  the  complaint  was  one  of  the  school  trustees  of  the  Fifth  ward  of 
Long  Island  City;  that  he  was  doly  elected  as  such  under  the  charter  of  the 
city,  and  served  In  such  capacity,  and  that  he  charged  the  plaintiff  here  as 
such  trustee  with  felcmlonsly  stealing  the  proi)erty  mentioned  in  the  com- 
plaint, and,  further,  that  the  said  property  belonged  to  the  defendant  under 
the  charter  of  Long  Island  City;  that  the  corporation  counsel  of  defendant 
appeared  on  the  trial,  and  the  prosecution  of  the  action  was  conducted  by  the 
corporation  counsel,  and  plaintiff  offers  proof  of  the  other  allegations  of  the 
complaint  The  Court:  The  court  holds  that  evidence,  if  proved,  insufficient 
to  connect  the  defendant,  a  municipal  corporation,  so  as  to  render  it  liable. 
Plaintiff's  Counsel:  We  offer  to  prove  that  the  plaintiff's  arrest  and  court 
proceedings  of  the  trial  referred  to  were  published  in  the  dally  papers  of 
Long  Island  City  and  New  Yorlc  City;  that  the  trial  was  adjoorned  from 
time  to  time  befoi«  the  police  Justice  before  whom  the  trial  was  had,  and  the 
Mxporation  counsel  appeared  on  each  of  the  adjourned  bearings,  and  pros- 
ecuted the  criminal  charge  against  plaintiff,  which  charge  was  dismissed,  and 
the  plaintiff  discharged  from  arrest,  and  that  ended  the  proceedings.  The 
Court:  I  hold  that  it  is  insufficient  to  connect  the  munldpality,  assuming,  for 
the  argument,  that  every  part  of  your  cause  of  action  would  be  established. 
(PlalntUTs  coimsel  excepts.    Complaint  dismissed.    Exception  by  plaintiff.)" 

It  is  not  necessary  upon  this  appeal  to  decide  whether  an  action 
for  malicious  prosecution  can  be  maintained  against  a  mimicipal  cor- 
p<Mration,  because  the  facts  fail  to  connect  the  defendant  with  the 
prosecution  in  this  case.  It  is  a  case  of  failure  of  proof  to  sustain 
an  alleged  cause  of  action.  The  judgment  should  be  affirmed,  with 
coats.    All  concur. 

WHEELER  &  WILSON  MANUF'O  CO.  T.  ELBBRSON. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

PKnrcrPAt  ahd  Agkht— Ratification. 

Where  a  buyer  surrendered  and  the  seller  received  the  goods  purchased 
and  other  property,  pursuant  to  an  agreement  with  the  agent  of  the  seller 
that  the  note  given  for  the  price  of  the  goods  should  be  canceled,  the  seller, 
by  receiving  such  property,  ratifies  the  act  of  the  agent,  and  cannot  after- 
wards question  his  authority. 

Appeal  from  circuit  court,  Suffolk  county.  ' 

Action  by  Wheeler  &  Wilson  Manufactuiing  Company  against 
Joseph  W.  Elberson  on  two  promissory  notes  and  for  the  price  of 
goods  sold.  From  a  judgment  entered  on  a  verdict  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

Holden  &  Allen,  for  appellant. 
Tliomas  J.  Bitch,  Jr.,  for  respondent. 

BBOWN,  P.  J.  This  action  was  brought  to  recover  against  the 
defendant  as  the  maker  of  two  promissory  notes;  also  upon  an  ac- 
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count  for  mercfaasdiBe  sold.  The  canse  of  action  upon  the  account 
is  admitted  to  be  barred  by  the  statute  of  limitations.  The  notes 
were  given  to  secure  the  payment  of  the  purchase  price  of  sewing 
machines,  hnd  one  of  thenL  contained  a  provision  that  the  title  to 
the  machine  for  the  payment  of  which  it  was  given  should  remain 
In  the  plaintiff  (the  vendor)  until  the  note  was  paid.  The  defense 
was  that,  prior  to  the  maturity  of  the  notes,  the  defendant,  being 
Insolvent,  entered  into  an  agreement  with  the  plaintiff  whereby  all 
the  machines,  together  with  certain  shafting,  transmitters,  and  other 
property,  were  surrendered  to  the  plaintiff  in  consideration  of  the 
cancellation  of  the  notes;  that  the  plaintiff  took  possession  of  the 
property,  and  refused  to  surrender  the  notes.  Instead  of  so  doing, 
it  credited  upon  them  the  value  of  the  property  received,  and  brought 
this  action  to  recover  the  balance.  Upon  the  issue  thus  raised  the 
jury  found  for  the  defendant.  The  point  is  now  made  that  the  agent 
who  negotiated  the  agreement  with  the  defendant  was  without  au- 
thority to  bind  the  plaintiff  to  surrender  the  notes  or  cancel  the  debt 
This  point  was  not  taken  at  the  trial,  and  there  was  no  request  made 
to  take  the  case  from  the  jury,  or  to  instruct  them  upon  the  question 
of  the  agent's  authority.  The  question  cannot  be  raised  for  the 
first  time  on  appeal,  and  is  not  now  available  to  the  appellant  The 
agreement,  however,  was  suj^rted  by  ample  consideration  in  the 
surrender  of  the  machine  before  the  maturity  of  the  notes,  and  in 
the  transfer  of  shafting  and  other  property,  of  which  the  defendant 
had  the  absolute  title.  And  the  plaintiff,  having  accepted  the  bene- 
fits of  the  contract,  cannot  now  be  permitted  to  question  the  antho^ 
ity  of  the  agent  who  made  it  The  judgment  must  be  affirmed,  with 
costs.    AH  concur. 

(84  Hun,  307.) 

'     JAG  BR  V.  CONEY  ISLAND  &  B.  R.  CO. 

(Supreme  Court,  General  Term,  Second  Departm«nt    February  11,  1896.) 

Stbeet  Railroads— Injurt  to  Pbksom  oh  Track. 

A  person  wbo,  while  walking  along  a  street-car  track,  sees  a  car  ap- 
proaching, but  does  not  get  out  of  the  way,  though  be  had  ample  time  to 
do  80,  la  guilty  of  contributory  negligence. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  John  Jager  against  the  C!oney  Island  &  Brooklyn  Rafl- 
road  Company  for  personal  injuries.  The  complaint  was  dismissed, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  DYBLMAN,  PRATT,  and  CULLEN,  JJ. 

Jacobs  &  Butcher,  for  appellant 
BE.  W.  Slocum,  for  respondent 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  at  circuit 
in  a  negligence  case.  The  plaintiff  was  injured  on  defendant's  rail- 
road track,  about  160  feet  south  of  what  is  called  "Manhattan  Groes- 
ing,"  by  a  car  going  from  Brooklyn  to  Coney  Island.  The  negligence, 
it  was  claimed,  which  caused  the  injury,  consisted  (1)  in  a  high  rate 
of  speed  on  a  public  highway;  (2)  the  absence  of  signals;  and  (3) 
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the  absence  of  the  motorman  from  his  post  of  duty.  There  was  no 
difficulty  in  seeing  both  ways  upon  the  track,  a  long  distance.  In 
fact,  the  plaintiff  did  see  the  car  approaching,  for  a  long  distance, 
and  in  ample  time  to  get  out  of  the  way  of  it;  and,  if  he  had  stood 
still  where  he  was  when  he  saw  the  car  coming,  he  would  not  have 
been  injured,  'but  he  says  when  the  car  got  near  him  he  jumped  in 
front  of  the  car.  This  testimony  precluded  any  inference  of  negli- 
gence in  not  stopping  the  car,  or  in  the  motorman  not  being  at  his 
post.  In  fact,  the  proof  was  that  the  motorman  was  at  his  post  all 
the  time,  and  a  second  or  two  before  the  accident  he  had  turned  on 
the  power,  to  increase  the  speed.  The  plaintiff  was  traveling  in  a 
direction  to  meet  the  car,  and  had  seen  it  in  plain  view,  coming 
towards  him,  for  a  long  distance.  Indeed,  he  saw  it  so  far  ahead 
of  him  that  he  took  it  for  a  man  with  a  lantern,  which  does  away 
with  aU  necessity  for  signals,  were  the  same  required.  The  criticism 
that  the  motorman  was  seen,  before  the  accident,  leaning  with  his 
back  against  the  door,  is  not  only  puerile,  but  it  is  false,  if  it  refers 
to  the  moment  before  the  accident.  It  is  apparent  from  the  facts  in 
evidence,  putting  the  most  favorable  construction  on  them  for  the 
plaintiff,  that  no  negligence  whatever  was  shown  on  the  part  of  the 
defendant,  but  that  the  sole  cause  of  the  accident  was  want  of  care 
on  the  part  of  the  plaintiff.  Judgment  afQrmed,  with  costs.  All 
concur. 

(84  Hud.  288.) 

BOUSCHER  V.  LARKINS. 

(Supreme  C!ourt,  General  Term,  Second  Department    February  11,  1805.) 

Factors  and  Brokbbs— Commissions— Abakdoniko  Trade. 

Where  a  broker  employed  to  sell  property  abandons  the  transaction,  he 
l8  not  entitled  to  commissions,  though  the  principal  afterwards  sella  the 
propei-ty  to  a  person  Introduced  by  the  broker. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Eugene  Bouscher  against  Charles  D.  Larkins  to  re- 
cover compensation  for  services  alleged  to  have  been  performed  by 
plaintiff's  assignor  as  a  broker  for  defendant.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

George  D.  Beatty,  for  appellant. 

Warner  &  Terry,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial.  The  action  was  brought  by  an  assignee  of  a  real-estate 
broker  to  recover  commissions  for  the  sole  benefit  of  the  assignor, 
who  claimed  to  have  earned  the  commissions  by  effecting  an  ex- 
change of  property  belonging  to  the  defendant  with  one  Burr  Wil- 
son. It  appeared  in  evidence  that  the  assignor,  one  Swartz,  was 
employed  by  the  defendant  as  a  broker,  and  that  he  attempted  to  ne- 
gotiate a  trade  with  one  Reynolds  of  the  farm  of  the  defendant,  situ- 
v.32N.Y.fi.no.4— 20 
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ated  in  Saratoga,  for  two  houses  which  did  not  belong  to  Reynolds 
and  also  for  some  other  property  in  New  York  City;  but  said  nego 
tiations  never  resulted  in  a  trade.  Indeed,  Reynolds  refused  al 
offers  made  by  defendant;  and  Bwartz,  although  requested  by  th 
defendant,  refused  to  negotiate  further,  and  abandoned  the  mattei 
and  it  was  declared  off.  The  defendant  afterwards  learned  fron 
Reynolds  that  one  Burr  Wilson  had  become  owner  of  the  Lewii 
Avenue  houses,  and  opened  negotiations  with  him,  and  effected  i 
trade.  Swartz  had  nothing  to  do  with  this  last  trade,  and,  so  fai 
as  appears,  did  not  know  Wilson,  or  of  any  negotiations  betweei 
him  and  the  defendant.  The  decided  weight  of  evidence  upon  th 
question  whether  the  trade  was  entirely  abandoned,  and  Swartz  re 
fused  to  go  further  with  Reynolds  or  Haskis,  the  original  partiei 
with  whom  negotiations  had  been  carried  on,  is  to  the  effect  that  i 
was  abandoned  and  declared  off.  The  said  Swartz  did,  howevei 
attempt  to  secure  some  new  parties  who  owned  property  in  the  cit; 
of  New  York,  but  no  result  was  obtained  therefrom.  The  well 
settled  rule  is,  if  a  broker  abandons  the  trade  or  relinquishes  hi 
efforts,  the  principal  is  not  precluded  from  negotiating  with  an; 
person  whom  the  broker  has  introduced;  the  broker  is  not  entitle* 
to  commission.  Wylie  v.  Bank,  61  N.  Y.  415;  Sibbald  v.  Iron  Co 
83  N.  Y.  378;  Hay  v,  Piatt,  66  Hun,  488,  21  N.  Y.  Supp.  362.  W. 
also  think  that  the  evidence  was  in  favor  of  f250,  instead  of  |50C 
as  the  amount  of  commission  Swartz  was  to  receive  in  case  he  el 
fected  a  sale.  If  these  views  are  correct,  it  follows  that  the  judg 
ment  must  be  set  aside,  and  a  new  trial  granted.     All  concur. 


(84  Hun.  295.) 

FITZGERALD  v.  GEILS 

(Supreme  Court,  General  Term,  Second  Department.    February  11. 1895.) 

Libel  and  Slander — Pleading — Amendment. 

A  defect  In  a  complaint  for  slander.  In  that  It  falls  to  allege  that  th 
words  were  spoken  of  and  concerning  plaintiff's  trade,  and  that  he  wa 
therein  specially  Injured,  and  alleging  special  damages,  may  be  cured  b, 
amendment,  and  Is  therefore  not  a  ground  for  dismissal. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Michael  Fitzgerald  against  John  Oeils  for  slandei 
From  an  order  granting  a  motion  to  dismiss  the  complaint,  and  froc 
the  judgment  entered  on  said  order,  plaintiff  appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  J. 

Chas.  H.  Noxon,  for  appellant. 
Martin  J.  Keogli,  for  re.*!pondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  rendered  upo: 
an  order  made  at  circuit  dismissing  a  complaint  upon  its  face  in  a 
action  of  slander.     The  complaint  is  as  follows: 

The  plaintiff  above  named,  complaining  of  the  above-named  defendant,  n 
spectfully  shows  to  the  court,  and  alleges:  First  That,  at  all  times  mer 
ttoned  In  this  complaint,  both  he  and  the  defendant  hare  been,  and  now  an 
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residents  of  the  county  of  Weertcbester  and  state  of  New  York.  Second.  Tbat 
between  the  Ist  day  of  October,  1892,  and  the  Ist  day  of  May,  1893,  at  divers 
times  in  the  village  of  New  Rocbelle,  Westchester  county.  New  York,  and 
vicinity,  the  defendant,  in  the  presence  and  hearing  of  a  number  of  persons, 
maliclonsly  spoke,  concerning  the  plaintiff,  the  false  and  defamatory  words 
following:  "The  plaintiff  Is  a  drunkard,"  "and,  by  reason  of  plaintiff's  drunk- 
enness, he  is  no  good  any  more  as  a  mechanic."  Third.  That  plaintiff's  only 
means  of  supporting  himself  and  his  family  is  as  a  carpenter  and  builder. 
Whereby  the  plaintiff  was  Injured  in  his  reputation,  to  his  damage  five 
thousand  dollars.-  Wherefore  plaintiff  demands  Judgment  against  the  defend- 
ant for  five  thousand  dollars,  with  the  costs  of  this  action. 

The  only  criticism  that  can  be  made  upon  it  is  that  it  does  not 
allege  that  the  words  were  spolien  of  and  concerning  the  trade  or 
business  of  the  plaintiff,  and  tliat  he  was  therein  specially  injured, 
and  alleging  special  damages.  But  it  is  evident  from  the  face  of 
the  complaint  that  the  words  were  spoken  of  and  concerning  plain- 
tiff's trade,  and,  under  the  Code,  the  complaint  set  forth  a  good 
cause  of  action.  It  has  been  recently  held  in  this  district  that  a 
charge  made  maliciously  in  respect  to  the  professional  capacity  of 
a  person  which,  if  true,  would  render  him  unworthy  of  employment, 
is  actionable  per  se.  This  renders  any  allegation  of  special  dam- 
age unnecessary.  Gmikshank  v.  Gordon,  48  Hun,  308, 1  N.  Y.  Supp. 
443.  But,  assuming  the  above  case  is  not  good  law,  we  think  the 
plaintiff  should  have  been  allowed  to  amend  by  inserting  in  his 
complaint  an  allegation  of  special  injuiy  and  damage.  Lynde  v. 
Johnson,  39  Hun,  12;  Fowles  v.  Bowen,  30  N.  Y.  20.  Judgment 
set  aside,  and  motion  denied,  with  costs. 


TAYLOR  V.  PORT  JEFFERSON  MILLING  CO. 

(Supreme  Court,  General  Term,  Second  Department    February  11, 1895.) 

HnrtTAL  FiBE  iKsitsANCB  CoMPAHiBB— AcTioH  OH  Przkium  Notb— Jddoubnt. 
In  an  action  on  a  premium  note  given  to  a  mutual  fire  Insurance  com- 
pany by  defendant,  it  is  proper  to  render  Judgment  for  the  whole  amount 
of  the  note  instead  of  the  amount  of  the  hssessment  levied  against  it,  as 
the  form  of  the  Judgment  is  prescribed  by  statute  (Laws  1853,  c.  466,  | 
13),  and  no  injustice  results,  because  execution  can  only  issue  for  the 
amount  actually  due. 

Appeal  from  special  term.  Kings  county. 

Action  by  Grant  B.  Taylor,  as  receiver  of  the  Manhattan  Mutual 
Fire  Insurance  C!ompany  of  New  York,  against  the  Port  Jefferson 
Milling  Company,  on  a  promissory  note.  There  was  a  judgment  in 
favor  of  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Strong  &  Spear  (A  A  Spear,  of  counsel),  for  appellant. 
Bacon  &  Merritt,  for  respondent 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a 
trial  by  a  judge  without  a  jury.  There  is  no  substantial  dispute 
about  the  facts,  and  th^  result  of  the  trial  seems  to  be  entirely  just 
and  pr6per.    At  first  blush,  it  seems  strange  that  a  judgment  should 
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have  been  ordered  for  the  full  amount  of  the  note,  but  it  is  provider 
by  statute  (Laws  1853,  c.  466,  §  13)  what  shall  be  the  form  of  th( 
judgment,  and  no  injustice  follows,  because  the  execution  can  issni 
for  no  more  than  is  actually  due,  and  such  course  was  carried  out  ii 
this  case.  At  the  settlement  of  the  first  suit,  the  premium  note  wa 
not  given  up,  and  the  defendant  remained  liable  upon  it  for  all  assess 
ments  that  had  or  should  accrue  prior  to  the  cancellation  of  thi 
policy,  which  occurred  on  the  16th  of  September,  1890. 

The  contention  of  the  defendant  that  the  settlement  of  the  flrs 
suit  was  an  accord  and  satisfaction  between  the  plaintifE  and  de 
fendant,  or  a  release  of  the  defendant  from  further  liability,  is  no 
sustained  by  the  evidence.  Indeed,  if  such  had  been  the  intentioi 
of  the  parties,  it  would  have  been  void  as  against  existing  creditor 
of  the  plaintiff's  corporation.  The  statute  under  which  the  director 
of  this  insurance  company  acted  limited  them  in  giving  up  the  not 
only  after  the  maker  had  paid  his  proportion  of  all  losses  that  ha< 
accrued  during  the  term  of  insurance.  See  statute  before  referre< 
to;  Hyatt  v.  Wait,  37  Barb.  29.  The  assessment  sued  for  was  mad^ 
in  July,  1890,  and  the  surrender  of  the  policy  was  in  September,  189C 
and  there  seems  to  have  been  no  provision  made  for  the  losses  ac 
crued  between  those  dates.  From  this  it  is  a  fair  inference  tha 
the  olBcers  not  only  did  not  give  up  the  note,  but  never  intended  t 
release  the  defendant  from  liability  thereon  until  he  had  fully  com 
plied  with  his  duty  under  the  statute  by  paying  his  pr<^>ortion  o 
the  losses  and  expenses.  A  just  result  was  reached  by  the  tria 
judge,  and  no  error  is  pointed  out  su£Bcient  to  warrant  us  in  die 
turbing  the  judgment. 

The  defendant  insists  that  an  error  was  committed  because  in  thi 
suit  part  of  an  assessment  upon  which  a  prior  suit  was  brought  wa 
included  in  this  action.  The  answer  to  this  contention  is  iSat  par 
of  the  assessment  was  allowed  to  the  defendant  and  the  judgmen 
as  if  it  had  not  been  included,  so  tiiat,  as  against  this  defendant,  m 
injustice  was  done,  and  the  judgment  is  the  same  as  if  it  had  no 
been  included  in  the  last  assessment  A  mistake  in  including  a  pre 
vious  assessment  may  be  corrected  upon  the  trial,  as  well  as  an; 
other  mistake  of  figures,  in  so  far  as  it  does  not  prejudice  a  partj 
It  is  only  invalid  as  against  a  party  prejudiced  thereby.  Neithe 
does  the  fact  that  the  receiver  demanded  too  much  render  the  de 
mand  void. 

The  court  fotmd  in  its  ninth  finding  of  law  "that  the  agreement  o 
17th  of  September,  1890,  subsequently  consummated,  was  a  completi 
settlement  and  adjustment  of  all  liabilities  of  the  defendant  upoi 
its  said  note."  The  use  sought  to  be  made  of  this  finding  of  law  ii 
inconsistent  with  the  facts  proved  and  with  the  judgment  finally 
rendered. 

Notwithstanding  all  the  technical  objections  raised,  the  judgmen 
is  entirely  proper  and  just,  and  must  be  affirmed. 
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(84  Han.  353.)  STEVEN  y.  LORD.       • 

(Snpreme  Cotirt,  Oeneral  Term,  Second  Department    February  11,  1895.) 

L  Partnebbhip— Firm  Debts— Ebtatb  op  Deceased  Partner. 

The  rule  that  the  estate  of  a  decenaed  partner  cannot  be  subjected  to 
partnership  debts  until  the  remedies  against  the  surrlvlng  partners  shall 
bave  been  exhausted,  does  not  apply,  where  the  only  surrlylng  partners 
bad  withdrawn,  leaving  In  the  Arm  decedent  and  another,  who  assumed 
all  the  firm  debts,  and  decedent  afterwards  assented  to  rdease  of  the 
other  partner. 

9.  Statctb  of  Limitatiohs— Effect  of  Payment. 

The  legal  effect  of  a  payment  of  principal  or  Interest  is  not  changed  by 
the  Code  of  CItU  Procedure,  but  is  an  acknowledgment  of  the  existence 
of  the  debt  from  which  a  promise  to  pay  may  be  Implied,  thougta  sucb 
payment  is  not  of  itself  a  promise. 

Appeal  from  circuit  court 

Action  by  Laura  Steven  against  Jolin  B.  Lord,  as  executor  of  the 
last  will  and  testament  of  Diomas  B.  Bobb,  deceased,  on  a  promissory 
note.  There  was  a  judgment  in  favor  of  plaintiff,  and  defendant  ap- 
peals.   Affirmed.  

Argued  before  BBOWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Thenford  WoodhoU,  for  appellant 
William  T.  Gilbert,  for  respondent 

DYKMAN,  J.    This  is  an  action  upon  a  promissory  note,  of  which 
the  following  is  a  copy: 
$15,000.00.  New  York,  January  16,  1878. 

Two  years  after  date,  we  promise  to  pay  to  the  order  of  Mrs.  Laiva  Stevens 
fifteen  thousand  dollars,  with  interest  at  rate  of  seven  per  cent  per  annum. 
Value  received.  W.  B.  Hunter  &  Co. 

No.  804.    Due , 

The  persons  composing  the  copartnership  firm  of  W.  B.  Hunter  & 
Co.  at  the  time  of  the  execution  of  the  note  were  Hunter,  Robb, 
"Wykes,  and  Steven.  Wykes  retired  from  the  firm  in  1879,  and 
Steven  retired  in  1880.  Each  relinquished  his  interest  in  the  part- 
nership business  and  assets  upon  an  agreement  of  the  remaining 
partners  that  they  would  assume  and  pay  all  the  debts  and  discharge 
all  the  liabilities  of  the  firm.  Hunter  died  in  1888,  and  the  plaintiff, 
with  the  assent  of  Bobb,  Wykes,  and  Steven,  released  Hunter's  per- 
sonal representatives  from  all  liability  upon  this  note  in  suit.  Bobb 
died  in  July,  and  this  action  is  brought  against  the  defendant,  as 
the  personal  representative  of  Bobb.  The  claim  of  the  plaintiff 
upon  the  note  was  presented  to  the  defendant,  as  such  executor,  and 
rejected.  One  of  the  defenses  set  up  against  the  note  is  the  statute 
of  limitation;  and  to  meet  that  defense  the  plaintiff  proved,  upon 
testimony  that  remained  undisputed,  that  Bobb  made  payments  on 
account  of  the  interest  upon  this  note  every  year  between  July,  1880, 
and  July,  1892.  The  note  matured  January  19,  1880,  and  none  of 
the  payments  after  that  date  were  as  large  as  the  sum  due  for  in- 
terest when  they  were  made.  The  cause  was  tried  before  a  judge 
without  a  jury,  and  he  found  the  foregoing  facts,  and  decided  the 
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case  In  favor  of  the  plaintifr.  The  defendant  haB  appealed  from  the 
judgment  entered  upon  such  decision. 

It  is  t»  be  observed,  in  justiflcation  of  the  action  against  the  de- 
fendant, that  his  testator,  Bobb,  at  the  time  of  his  death,  was  the 
sole  surviving  partner  of  the  firm  of  W.  B.  Hanter  &  Co.  By  his 
transactions  with  his  copartners,  and  his  consent  to  the  release  of 
the  personal  representatives  of  Hunter,  he  became  the  principal 
debtor  upon  the  note.  It  is  true  that  Wykes  and  Steven  remained 
yet  liable  to  the  plaintiff  upon  the  note,  but  their  liability  was  that 
of  surety  for  Bobb.  Savage  v.  Pntnam,  32  N.  Y.  501.  The  relation 
between  Bobb  and  the  other  two  imposed  upon  him  an  obligation  of 
indemnity,  and,  under  such  circumstances,  it  was  the  clear  right  of 
the  plaintiff  to  look  to  his  estate  for  the  payment  of  her  note.  In 
fact,  it  was  within  the  power  of  Wykes  and  Steven  to  compel  the 
plaintiff  to  treat  Bobb  as  the  principal  debtor.  Menke  v.  Gerbracht, 
75  Hun,  181,  26  N.  Y,  Supp.  1097;  Colgrove  v.  Tallman,  67  N.  Y.  95; 
In  re  Dawson,  59  Hun,  242,  12  N.  Y.  Supp.  781,  If  the  severe  rule 
of  the  common  law  would  discharge  the  estate  of  Bobb,  by  reason  of 
his  death,  tronx  the  joint  liability  imposed  upon  htm  by  this  note, 
equity  will  perpetuate  his  liability.  Barnes  v.  Seligman,  55  Hun, 
394,  8  N.  Y.  Supp.  834;  Barnes  v.  Brown,  130  N.  Y.  372,  29  N.  E.  760. 
It  must  be  remembered  that  this  action  is  upon  a  joint  obligation, 
and  the  makers  of  the  note  were  joint  contractors,  and  became  joint 
debtors.  The  rule  of  law  laid  down  in  above  cases  and  others  is 
therefore  applicable.  Moreover,  the  defendant's  testator  had  not 
only  become  the  principal  debtor  of  the  plaintiff,  but  he  had,  by  his 
voluntary  action,  relinquished  all  claim  against  Wykes  and  Steven, 
and  the  estate  of  Hunter,  also.  When  Wykes  and  Steven  retired 
from  the  firm.  Hunter  and  Bobb  remained,  and  assumed  the  payment 
of  all  the  liabilities.  Then  the  two  latter  became  liable  to  pay  the 
note  of  the  plaintiff,  and  when  Hunter's  estate  was  released  by  the 
plaintiff,  with  the  assent  of  the  other  three,  Bobb  became  solely 
liable  for  the  payment  of  the  note  of  the  plaintiff,  withoait  any  ri^t 
of  contribution  against  the  other  makers.  Prom  this  peculiar  state 
of  facts,  therefore,  the  result  is  that  the  rule  which  provides  that  the 
estate  of  a  deceased  partner  cannot  be  subjected  to  the  payment  of 
partnership  debts  until  after  the  remedies  against  surviving  part- 
ners shall  have  been  exhausted  is  inapplicable  to  this  case. 

It  remains  now  to  determine  the  legal  effect  of  the  payments  oi 
interest  upon  the  note  by  the  testator  of  the  defendant  Without 
such  payments,  the  remedy  upon  the  note  would  have  been  barred 
by  the  statute  of  limitations.  As  we  have  already  observed,  pay- 
ments on  account  of  Interest  were  made  by  Bobb  at  diff^ent  times 
down  to  1892;  and  the  testimony  brings  the  case  fairly  within  the 
recent  rule  laid  down  by  the  court  of  appeals  in  the  case  of  Crow 
V.  Gleason,  141  N.  Y.  489,  36  N.  E.  497,  The  payments  were  made 
for  interest  upon  the  note  in  suit  with  the  full  knowledge  that  they 
were  to  be  bo  applied,  and  under  circumstances  which  manifest  a 
full  recognition  of  the  note  as  an  outstanding  unpaid  obligatiun. 
The  legal  effect  of  a  payment  of  principal  or  interest  is  unchanged 
by  the  Code  of  Civil  Procedure,  and  it  operates  as  an  acknowl^g- 
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ment  of  the  continaed  existence  of  the  demand.  It  Is  not,  of  itself, 
either  a  promise  or  a  contract;  bat  it  is  a  deliberate  act,  wliich  con- 
stitutes a  clear  recognition  of  the  existence  and  yalidity  of  the  de- 
mand, from  which  a  promise  to  pay  the  same  may  be  implied.  It 
Is  an  admission  that  there  is  a  subsisting  debt,  which  the  debtor  is 
willing  to  pay.  Shoemaker  v.  Benedict,  11  N.  Y.  185.  The  case  of 
Van  Keuren  \.  Pannelee,  2  N.  Y.  623,  has  no  application  to  this  case, 
because  here  the  pajTaents  were  made  by  the  person  whose  personal 
representative  is  sought  to  be  charged.  Hie  judgment  should  be  af- 
firmed, with  costs.    All  concur. 


(84  Hun.  200.) 

BRAINARD  et  aL  v.  KINGS  COUNTY  et  aL 

(Supreme  Court,  General  Term,  Second  Department    February  11, 1895.) 

OOKTRACTft— Construction. 

SutxMmtractors,  being  onable  to  complete  tbelr  contract,  wrote  the  con- 
tractors a  letter,  authorizing  them  to  take  charge  of  the  work,  "and  com- 
plete the  same  for  our  account,"  and  that  "we  do  not  waive  by  this  provi- 
sion our  rights  under  the  original  contractor  any  extra  work  accruing  from 
the  same."  Held,  that  the  contractors,  by  proceeding  with  the  work,  as- 
sumed only  to  finish  it  for  the  subcontractors,  and  on  oompletloD  the 
cost  was  to  be  deducted  from  the  contract  price,  before  anything  would 
become  due  to  the  subcontractors  to  which  a  lien  would  attach. 

Appeal  from  special  term,  Kings  county. 

Action  by  Morris  E.  Brainard  and  another  against  the  county  of 
Kings,  the  county  of  Queens,  Carter  W.  Dean,  and  John  A.  West- 
brook  to  foreclose  a  mechanic's  lien.  There  was  a  judgment  in 
favor  of  plaintiffs,  and  defendants  the  coimty  of  Kings,  the  county 
of  Queens,  and  others  appeal.  AfBrmed  as  to  some  defendants, 
and  reversed  as  to  others. 

Argued  before  DYKMAN,  PRATT  and  CULLEN,  JJ. 

Kellogg,  Bose  &  Smith,  for  appellants  Dean  &  Westbrook. 
Cteorge  F.  Elliott,  for  appellant  county  of  Kings. 
F.  H.  Van  Vechten,  for  appellant  county  of  Queens. 
Jas.  B.  Steers  and  Cephas  Brainerd,  Jr.  (Horace  Secor,  Jr.,  of  coun- 
sel), for  respondents. 

PBATT,  J.  It  seems  to  be  conceded  on  the  part  of  appellants 
that  the  judgments  in  favor  of  Drake,  Stratton  &  Co.,  Limited,  and 
King  Bridge  Company,  should  be  aRirmed;  so  that  the  only  points 
to  be  considered  relate  (1)  to  the  question  of  error  raised  by  the  two 
coimties  as  to  the  amount  due  the  contractors  of  $50,000;  and  (2) 
whether  the  lienors,  creditors  of  Cregin  &  Co.,  are  entitled  to  judg- 
ments. 

The  first  question  is  of  small  moment,  as  it  can  be  readily  cor- 
rected. Of  course,  everybody  concedes  that  the  liability  of  the 
counties  is  limited  by  statute  to  the  amount  due  the  contractors 
(section  8,  c.  629,  Laws  1892),  which  can  be  easily  ascertained,  or 
the  counties  ctm  be  relieved  by  a  stipulation  that  in  no  event  shall 
they  be  called  upon  for  more  than  is  due. 
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The  difficult  question  is  the  second,  relating  to  tbs  creditors  of 
Oregin  &  Co.  If  they  are  to  succeed,  it  must  be  by  showing  that 
on  or  after  April  13,  1893,  some  amount  became  due  Oregin  ft  C!o. 
from  Dean  &  Westbrook  for  work  done  under  their  contract.  By 
their  refusal  or  inability  to  go  on  under  their  contract,  Dean  & 
Westbrook  were  put  in  a  position  where  they  must  either  go  on 
and  finish  the  contract,  or  forfeit  all  rights  under  it  The  Cregins 
voluntarily  surrendered  up  the  contract  to  be  performed  by  Dean 
&  Westbrook,  and  the  latter  voluntarily  accepted  that  duty,  and 
proceeded  to  finish  the  work  described  in  the  contract  After  an 
interview  with,  the  engineer  for  the  counties,  in  which  Cregin  had 
stated  that  he  could  not  go  on,  and  on  April  13,  1893,  they  wrote 
the  following  letter  to  Dean  &  Westbrook: 

"AprU  13th,  1883. 

"Messrs.  Dean  &  Westbrook— Dear  Sirs:  You  are  hereby  autbcHrized  to  take 
charge  of  work  we  have  been  doing  under  our  contract  to  build  bridge  at 
Meeker  avenue,  Brooklyn,  and  complete  the  same  for  our  account  We  do 
not  waive  by  this  provision  our  rights  under  the  original  contract,  or  any 
extra  work  accruing  from  same;  we  to  receive  Wot  the  profits  accruing  on 
such  extra  work. 

"Yours,  truly,  C.  A.  &  T.  Cregin." 

— And  Dean  ft  Westbrook  at  once  proceeded  to  finish  the  work. 
I  do  not  think  this  amounted  to  a  rescission  of  the  contract  be- 
tween them,  leaving  the  20  per  cent  withheld  and  the  work  done 
since  last  pay  day  due  the  Cregins;  but  it  was  an  arrangement  en- 
tered into  by  which  the  contract  was  agreed  to  be  assumed  and 
carried  out  on  account  of  Cregin  &  Co.,  they  not  waiving  any  rights 
under  it,  and  to  receive  all  the  profits  and  one-half  of  the  profits  of 
the  extra  work.  It  must  be  assumed  that  Dean  &  Westbrook  ac- 
cepted this  proposition,  and  finished  the  work  under  it  It  seems 
to  me  that  under  this  arrangement,  supposing  that  the  contract 
thus  assumed  by  Dean  &  Westbrook  had  been  completed  at  a  profit, 
in  such  case  the  Cregins  would  have  been  entitled  on  an  account- 
ing with  Dean  &  Westbrook  to  the  20  per  cent  that  had  been  with- 
held, also  to  be  paid  for  all  the  work  that  had  been  done  up  to 
April  10,  1893,  the  day  they  quit  work,  and  to  one-half  the  profits 
on  extra  work,  if  any.  It  seems  to  me  clear  that  the  same  rule 
should  apply  when  a  loss  occurs  in  completing  the  contract 

It  was  to  be  done  for  the  Cregins,  "on  our  account,"  to  wit,  their 
account  I  pay  no  attention  to  the  claim  that  no  pay  was  due  and 
payable  untD  the  17th  of  April  under  the  contract,  as  some  work 
had  been  done  which  would  become  payable  on  that  day;  and  in 
this  case  we  may  regard  it  as  equitably  due  as  between  the  Cregins 
and  Dean  &  Westbrook,  as  it  would  have  been  allowed  on  an  ac- 
counting between  them.  Dean  &  Westbrook  did  not  take  the  con- 
tract off  the  hands  of  the  Cregins,  but  assumed  to  finish  it  at  that 
date  on  their  account ' 

What  were  the  rights  under  the  original  contract  that  the  Cre- 
gins did  not  waive?  I  assume  that  they  were  to  receive,  when  the 
contract  was  complete,  the  full  price  thereof,  including  the  20  per 
cent  withheld  as  security,  and  pay  for  any  extra  work,  but  were  en- 
titled to  nothing  unless  they  performed  their  contract     The  words 
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"onr  account,"  in  the  letter  of  April  13th,  are  the  keynote.  The 
proper  construction  of  these  words  means  tliat  the  Cregins  were  to 
be  responsible  for  the  cost  of  the  work,  and  to  receive  the  pay  for 
it;  otherwise  the  words  have  no  meaning.  If  this  is  a  proper  con- 
stmctlon  of  the  arrangement  between  Cregin  &  Go.  and  Dean  & 
Westbrook,  then  when  did  anything  become  due  from  Dean  & 
Westbrook  to  them?  The  20  per  cent,  could  not  become  due  until 
30  days  after  completion  of  the  contract,  which  Cregin  &  Co.  never 
completed  until  after  the  20  per  cent  and  the  sum  due  for  work  by 
him  had  all  been  exhausted  in  completing  the  contract;  so  that  at 
no  time  did  Cregin  &  Co.  have  anything  due  them  from  Dean  & 
Westbrook.  Gas  it  be  said  that  Dean  &  Westbrook,  under  the  cir- 
cumstances, took  the  risk  of  finishing  Cregin  &  Go.'s  work  under 
the  contract  on  their  own  account,  and  allow  Cregin  &  Co.  credit, 
and  -pay  them,  for  all  the  work  up  to  that  time,  together  with  the 
reserve  of  20  per  cent?  They  did  not  say  so,  neither  did  the  letter 
of  the  Cregins  contain  any  such  intimation.  This  is  the  theory 
upon  which  the  judgment  is  based.  The  trial  judge  has  found  that, 
at  the  time  the  contract  was  assumed  by  Dean  &  Westbrook,  there 
was  due  Cregin  &  Co.  about  |3,000,  earned  since  the  last  pay  day 
{17th  of  March),  and  the  20  per  cent  reserve  provided  for  in  the  con- 
tract; bnt  it  must  be  observed-  that  much  labor  and  materials  had 
been  expended  on  the  work  before  any  lien  was  filed,  and,  if  it  was 
done  on  account  of  Cregin  &  Co.,  then  that  must  be  deducted  in  or- 
der to  ascertain  what,  if  anything,  was  due  Cregin  &  Co.  at  the  time 
of  filing  the  separate  liens.  We  are  obliged  either  to  hold  that,  at 
the  time  of  Dean  &  Westbrook's  assuming  to  finish  the  contract, 
there  was  due  to  Cregin  &  Co.  the  said  20  per  cent,  reserve,  and  for 
labor  up  to  April  10,  1893,  about  |3,000,  which  has  remained  un- 
paid up  to  the  filing  of  liens,  or  we  must  hold  that  the  contract  was 
completed  on  account  of  Cregin  &  Co.,  and  that  it  is  not  shown 
what  if  anything,  became  due  to  them.  It  is  to  be  observed  that 
Cregin  &  Co.  were  not  entitled  to  anything  until  the  contract  was 
finished.  There  was  not  at  any  time  anything  due  him  from  the 
counties  defendants  here,  neither  do  the  evidence  or  findings  specif- 
ically show  what  was  due  when  any  lien  was  filed,  except  that  it  is 
found  that  the  amount  for  labor  since  last  pay  day  and  the  20  per 
cent  reserve  is  found  to  be  due  up  to  the  filing  of  the  last  lien  in 
July,  1893. 

The  whole  question  turns  upon  the  letter  and  on  the  words  "our 
account"  If  Dean  &  Westbrook  took  the  contract  off  the  hands 
of  the  Cregins  at  their  own  risk,  intending  to  allow  the  Cregins  all 
they  had  earned  up  to  date,  and  the  20  per  cent  reserve,  then  this 
judgment  is  entirely  right.  If,  on  the  other  hand,  they  assumed, 
and  that  was  the  contract,  to  finish  the  work  for  account  of  Cregin 
&  Co.,  then  at  no  time  did  they  owe  Cregin  &  Co.  anything.  It 
seems  to  me  that  the  latter  is  the  true  construction,  and  that  the 
judgments  of  the  lienors,  creditors  of  Cregin  &  Co.,  must  be  set 
aside,  and  a  new  trial  granted.  The  judgments  of  Drake,  Stratton 
&  Co.,  Limited,  and  the  King  Bridge  Company  affirmed.  New  trial 
as  to  the  other  defendants.     All  concur. 
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VICKERS  T.  BAXTBRSHALL  et  aL 

(Supreme  Court,  General  Term,  Second  Department.    February  11, 188B.) 

1.  Pledgb— Rkdkmption — Assignment  Absolute  in  Form. 

Where  a  note  was  assigned  aa  collateral  security,  the  debtor  may  redeen 
on  payment  of  the  debt,  though  the  assignment  contained  a  provision  that 
In  case  the  debt  should  not  be  paid  at  maturi^,  the  note  should  belong  U 
the  assignee. 

a.    EVIDBNCK— PaBOL  to   ExCLUDK   WRITINa. 

Parol  evidence  Is  admissible  to  show  that  an  assignment  absolute  ii 
form  was  in  fact  security  for  a  debt 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Thomas  K  Vickers  against  Sanford  W.  Batterahal 
and  another  on  a  promissory  note.  From  a  judgment  entered  on  t 
verdict  directed  by  the  court  in  favor  of  plaintiff  for  f 718.25,  de 
fendants  appeal. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

George  P.  Gordel,  for  appellants. 
A.  Simls,  Jr.,  for  respondent 

BKOWN,  P.  J.  This  action  was  brought  to  recover  upon  a  prom 
issory  note  for  f 500,  dated  January  13, 1887,  made  by  the  defendan 
Anna  S.  Battershall  to  the  order  of  Sanford  W.  Battershall,  and  b: 
him  indorsed  to  the  plaintiff,  and  payable  two  months  after  date 
This  note  was  given  in  renewal  of  a  prior  note  for  the  same  amount 
which  bore  date  September  10,  1886,  and  matured  on  January  13 
1887.  Both  defendants  pleaded  payment,  and  this  was  claimed  t« 
arise  from  the  following  facts.  On  November  25,  1886,  the  defend 
ant  Sanford  W.  Batterehall  was  indebted  to  Spencer,  Trask  &  Co 
in  the  sum  of  f  522.59.  That  firm  held  as  collateral  a  promissory 
note  made  by  one  James  O'Brien,  payable  to  the  order  of  Anna  S 
Battershall,  and  indorsed  by  her,  upon  which  there  was  unpaid  mon 
than  12,000.  The  plaintiff,  at  the  request  of  Sanford  W.  Battershall 
paid  the  debt  to  Trask  &  Co.,  and  received  the  O'Brien  note,  am 
Sanford  executed  and  delivered  to  him  his  note  bearing  date  No 
vember  25th,  for  the  amount  paid  to  Trask,  payable  five  months  afte 
date.    Upon  the  back  of  this  note  was  indorsed  the  following: 

"T.  I*  vickers  holds,  as  security  for  payment  of  this  note  at  maturity,  i 
certain  note  made  April  25th,  due  one  year  from  date,  for  three  thousanc 
dollars,  signed  by  Jas.  O'Brien,  and  indwsed  by  Anna  S.  Battershall  to  S 
W.  Battershall,  upon  which  eleven  hundred  dollars  has  been  paid  to  me,  and 
In  case  this  note  Is  not  paid  at  maturity,  the  said  note  of  O'Brien  shall  belonj 
to  said  Vlclsers,  his  heirs  and  assigns.  Battershall  has  the  privilege  of  paylnj 
this  note  at  any  time  before  maturity,  and  receiving  O'Brien's  note  back. 

"8.  W.  Battershall." 

The  note  given  for  the  Trask  debt  was  not  paid,  and  Vickers  there 
after  sued  Mrs.  Battershall  upon  her  indorsement  on  the  O'Briei 
note,  and  collected  from  her  thereon  about  |2,500.  Upon  the  tria 
of  tMs  action,  Sanford  W.  Battershall  testified  that  the  O'Brien  not 
was  delivered  to  the  plaintiff,  not  only  as  collateral  to  the  note  givei 
for  the  Trask  debt,  but  also  to  the  note  of  which  the  note  in  sui 
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waa  a  renewal;  and  if  this  was  the  fact,  it  followed  that  the  note  in 
Bait  was  paid  by  the  proceeds  of  the  collection  on  the  O'Brien  note, 
and  a  so^us  left  which  was  due  to  the  defendants,  or  one  of  them. 
At  the  dose  of  the  evidence  the  court,  against  the  defendant's  ob- 
jection and  exception,  struck  oat  all  the  oral  testimony  of  Sanford 
W.  Battershall  tending  to  show  that  the  plaintiff  held  the  O'Brien 
note  as  collateral  to  the  note  in  suit,  on  &e  ground  that  it  contra- 
dicted the  agreement  on  the  back  of  the  note  given  for  the  Trask 
debt,  and  directed  a  verdict  for  the  plaintiff.  &  the  ruling  of  the 
trial  court  can  be  sustained,  the  result  would  be  that  plaintiff  will 
have  been  permitted  to  recover  and  retain  upwards  of  f3,000  in 
pajment  of  a  debt  of  a  littie  over  f  1,000.  We  are  of  the  opinion 
that  the  court  erred  in  striking  from  tiie  case  the  oral  testimony  of 
Sanford  W.  Battershall,  and  that  the  judgment  entered  upon  the 
verdict  must  be  reversed.  The  stipulation  which  I  have  quoted 
above  cannot  be  held  to  have  the  effect  to  transfer  the  O'Brien  note 
absolutely  to  the  plaintiff  on  default  in  the  payment  of  the  note  to 
whidi  it  wag  collateral.  The  O'Brien  note  was  not  transferred  in 
payment  of,  but  as  collateral  to,  the  note  of  November  25tti.  An 
equity  of  redemption  attached  to  the  note  in  the  plaintiff's  hand,' 
and  nothing  coidd  destroy  that  equity  except  a  judgment  of  fore- 
closure rendered  by  a  court  of  competent  jurisdiction.  Forfeitures 
are  abolished  under  our  law,  and  the  rule  is  firmly  established  that, 
under  every  instrument  given  as  security,  the  borrower  has  a  right 
to  redeem  upon  payment  of  the  loan.  A  leading  case  in  this  state 
upon  this  subject  is  Clark  v.  Heniy,  2  Cow.  324,  which  in  its  facts  is 
very  similar  to  the  case  at  bar.  There  was  an  assignment  of  a 
mortgage  by  a  debtor  to  his  creditor,  absolute  in  f  oim.  In  an  action 
by  the  debtor  to  redeem  the  mortgage,  the  defendant  asserted  an 
absolute  title  to  the  security.  Upon  deciding  the  case,  the  chan- 
cellor said: 

"There  la  no  principle  of  equity  better  settled  than  that  every  contract  for 
the  security  of  a  debt  by  the  conveyance  of  real  estate  Is  a  mortgage,  and  all 
agreements  of  the  parties  tending  to  alter,  In  any  subsequent  event,  the  orlg* 
Inal  nature  of  the  mortgage,  and  prevent  the  equity  of  redemption,  Is  void." 

Upon  affirming  the  judgment,  the  court  of  errors  said: 

"The  right  to  redeem  Is  carefully  protected  by  courts  of  equity.  They  will 
not  suffer  an  agreement  to  prevail  that  the  estate  shall  become  an  absolute 
purchase  in  the  mortgagee  upon  any  event  whatever.  •  •  *  There  Is  no 
exception  to  the  rule,  'once  a  mortgage,  and  always  a  mortgage.*  " 

In  Peugh  V.  Davis,  96  U.  S.  332,  the  supreme  court  of  the  United 
States  recently  stated  the  rule  to  be  that  the  right  to  redeem  "can- 
not be  waived  or  abandoned  by  any  stipulation  of  the  parties  made 
at  any  time,  even  if  embodied  in  the  mortgage";  and  the  principle 
is  stated  by  Judge  Story  in  his  work  on  Equity  Jurisprudence  (sec- 
tion 1019)  as  follows: 

"So  inseparable  Is  the  equity  of  redemption  from  the  mortgage  that  It 
cannot  be  disannexed  even  by  an  express  agreement  of  the  parties.  If,  there- 
fore, it  should  be  expressly  stipulated  that,  unless  the  money  should  be  paid 
at  a  particular  day  or  by  a  particular  person,  the  estate  Should  become  Irre- 
deemable, the  stipulation  would  be  utterly  void." 
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(Jnder  the  application  of  this  rule,  the  provision  contained  in  th< 
assignment  of  tlie  O'Brien  note,  that,  in  case  of  nonpayment  of  Bat 
tershall's  note,  it  should  ''belong  to  said  Vickers,  his  heirs  and  as 
signs,"  did  not  change  the  character  of  that  instrument  It  was  { 
pledge  or  mortgage,  and  always  remained  such,  and  its  terms  wen 
not  contradicted  or  varied  in  the  least  by  parol  evidence  that  tht 
O'Brien  note  was  held  as  collateral  security  for  the  payment  of  th< 
note  in  suit  Evidence  to  that  effect  permitted  the  stipulation  t( 
stand  and  be  enforced  by  the  plaintiff  according  to  its  terms,  anc 
had  no  other  effect  except  to  impress  upon  the  surplus  that  mighi 
remain  in  Vickers'  hands  a  lien  in  his  favor  to  secure  payment  ol 
the  note  in  suit  It  contradicted  nothing  except  the  clause  whicl 
apparently  declared  a  forfeiture  of  the  O'Brien  note,  but,  as  thai 
clause  could  not  be  enforced  without  an  opportunity  to  redeem,  ii 
did  not  vary  or  change  the  legal  character  of  the  Instrument  Th< 
-  rule  that  parol  evidence  cannot  be  received  to  contradict  or  vary  tin 
terms  of  a  written  contract  is  not  of  universal  application,  but  hai 
many  exceptions,  one  of  which  is  to  admit  the  evidence  when  it  tendi 
to  show  that  a  part  only  of  an  agreement  was  reduced  to  writing 
Chapin  v.  Dobson,  78  N.  T,  74;  Brigg  v.  Hilton,  99  N.  Y.  517,  3  N 
E.  51;  Routledge  v.  Worthington  Co.,  119  N.  Y.  592,  23  N.  E.  1111. 

The  testimony  of  Battershall  was  therefore  admissible,  and  shoulc 
not  have  been  stricken  out  If  the  jury  had  found  that  the  O'Briei 
note  was  collateral  to  the  note  in  suit,  it  would  have  followed,  as  i 
necessary  conclusion,  that  the  latter  instrument  was  paid.  Mrs 
Battershall  is  not  estopped  by  the  judgment  against  her  on  th< 
O'Brien  note  from  raising  the  defense  of  payment  in  this  action 
She  was  liable  on  the  O'Brien  note  upon  her  contract  of  indorsement 
and  she  alleged  in  her  answer  in  this  action,  and  testified  on  i3u 
trial,  that  she  had  no  knowledge  of  the  transaction  with  the  plainti£ 
by  which  he  acquired  that  note.  It  is  not  necessary  to  determine 
on  this  appeal  whether  the  judgment  on  the  O'Brien  note  wonl<] 
estop  her  from  recovering  back  any  portion  of  the  money  pai<3 
thereon.  She  does  not  assert  any  such  claim  in  her  answer.  The 
fact  of  the  recovery  of  the  judgment  on  the  O'Brien  note,  and  tlit 
payment  thereof,  does  not  debar  her  from  proving  in  this  action 
that  the  proceeds  of  that  judgment  were,  by  plaintiff's  agreement 
applicable  to  the  payment  of  the  note  in  suit.  If  that  agreement 
existed,  then,  upon  the  payment  of  the  judgment  to  plaintiff,  the 
note  in  suit  was  eo  instanti  extinguished.  Sanford  W.  Battershall, 
in  his  answer,  claims  to  recover  the  surplus  upon  the  O'Brien  note 
remaining  after  the  payment  of  the  two  notes  held  by  the  plaintiff: 
and,  if  the  fact  is  that  he  was  the  owner  of  the  O'Brien  note  at  the 
time  of  its  transfer  to  the  plaintiff,  no  reason  is  apparent  why  hit 
claim  is  not  well  founded,  or  why  it  may  not  be  asserted  as  a  coun 
terclaim  in  this  action.  He  certainly  is  not  estopped  by  the  judg- 
ment against  Mrs.  Battershall,  but  holds  his  equity  of  redemption 
in  the  proceeds  of  the  note  the  same  as  he  did  in  the  note  itself. 

The  counterclaim,  although  one  cognizable  by  a  court  of  equity, 
is  properly  pleaded  in  this  action.  Code  Civ.  Proc.  §  507.  It  doe« 
not,  however,  clearly  appear  in  the  testimony  who  owned  the  O'Brien 
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note  at  the  time  of  its  transfer  to  plaintiff.  On  its  face  title  passed 
from  Mra.  Battershall,  its  payee,  to  Trask  &  Co.,  and  from  that  firm 
to  the  plaintiff.  It  may,  however,  have  been  the  property  of  Sanford 
W.  Battershall.  The  fact  can  be  determined  on  a  new  trial.  The 
judgment  mast  be  reversed,  and  a  new  trial  grafted,  costs  to  abide 
the  event.    All  concur. 


In  re  SMITH  et  al. 

(Supreme  Court,  General  Term,  Second  Department    February  11, 1895.) 

1.  Hrai.th— Power  of  Officbbs  to  Quarantine. 

Under  Laws  1803.  c.  661,  art  2,  {  24,  providing  that  the  board  of  health 
shall  require  the  isolation  of  all  persons  afFected  with  or  exposed  to  con- 
tagious or  infectious  diseases,  and  provide  for  the  thorough  vaccination  of 
all  persons  in  need  of  the  same,  the  health  officers  may  quarantine  persons 
who  refuse  to  be  vaccinated  when  an  epidemic  of  smallpox  Is  imminent 
i.  Same — Dub  Process  of  Law. 

The  exercise  of  the  summary  power  given  to  health  officers  to  quaran- 
tine persons  likely  to  spread  contagion  is  due  process  of  law. 

Appeal  from  special  term,  Kings  county. 

Application  by  William  H.  Smith  and  Thomas  Gummings  for  a 
writ  of  habeas  corpus,  directing  S.  Taylor  Emery,  M,  D.,  health  com- 
missioner of  the  city  of  Brooklyn,  and  others,  to  produce  petitioners 
before  the  supreme  court,  that  the  cause  of  their  detention  might  be 
inquired  into.  Petitioners  were  discharged,  and  the  health  commis- 
sioner appeals.     Reversed. 

Argued  before  DYKMAN,  PRATT  and  CULLEN,  JJ. 

Alexander  H.  Van  Cott,  for  appellant. 
Horace  Graves  for  respondents. 

DYEIMAN,  J.  This  is  an  appeal  from  an  order  discharging  the 
relators  from  detention.  The  proceeding  was  by  habeas  corpus, 
and  the  order  was  made  upon  the  petition  of  the  relators  and  the 
return  of  the  defendant.  The  relators  did  not  traverse  the  return, 
but  it  is  to  be  gathered  from  the  appeal  book  that  the  case  proceeded 
upon  the  theory  of  a  demurrer  ore  tenus  to  the  return.  The  re- 
turn consists  of  the  statement  of  the  commissioner,  the  affidavit  of 
the  department's  vaccinator,  and  the  declaration,  approval,  and 
proclamation  of  the  commissioner,  the  mayor  of  the  city,  and  the 
president  of  the  Kings  County  Medical  Society,  made  in  pursuance 
of  section  5,  tit  12,  c.  583,  of  the  Laws  of  1888,  The  proclamation 
was  this: 

"We,  the  mayor  of  the  city  of  Brooltlyn,  and  the  president  of  the  Medical 
Society  of  the  County  of  Kings,  do  hereby  approve  the  taking  and  doing  of 
the  meaaures  and  acts  above  declared  necessary  by  the  commissioner  of 
health  of  the  said  city  of  Brooklyn,  and  that  the  said  mayor,  president,  and 
oommisaioner  do  hereby  declare  that  the  peril  from  an  impending  epidemic  of 
•malliMx  shall  be  deemed  to  exist,  or  to  exist  for  the  period  from  Jan.  1st, 
1894,  to  and  inclusive  of  July  Ist  1894.  And  we  do  hereby  proclaim  the 
same  to  have  so  existed,  and  to  so  exist  for  said  period.  Dated,  Brooldyn, 
N.  y..  May  4th,  1894.  [Signed  by  the  mayor,  president  of  the  medical  society, 
and  the  commissioner  of  health.]" 
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The  measures  declared  necessary,  to  which  a  reference  was  made 
in  the  proclamation,  was  the  declaration  of  the  commissioner  ol 
health,  stating  that  -  thorough  and  sufficient  vaccination  of  every 
citizen  who  has  not  been  successfully  vaccinated  within  the  lasl 
three  months,  as,  in  the  judgment  of  the  commissioner  of  health 
rendered  such  person  immune,  should  be  procured.  And,  when 
ever  any  person  in  said  city  should  refuse  to  be  so  vaccinated,  sucli 
person  should  be  immediately  quarantined,  and  detained  in  quaran 
tine  until  he  consented  to  such  vaccination.  The  return  ot  the 
commissioner  to  the  writ  is  as  follows: 

"Obedient  to  the  command  of  the  annexed  writ,  I  liereby  certify  and  reton 
that  before  the  said  writ  came  to  me,  on  the  3d  day  of  May,  18&4,  at  foiu 
o'cloclc  In  the  afternoon,  William  H.  Smith  and  Thomas  Cummings  wen 
placed  under  quarantine,  by  my  orders,  as  such  commissioner  of  health,  ii 
the  premises  Nos.  120-131  Franlclin  street,  in  the  city  of  Brooldyn,  under  ani 
by  virtue  of  the  authority  vested  by  law  in  me  to  take  such  precautions  ai 
are  necessary  for  the  protection  of  the  public  health  against  smallpox;  thai 
each  of  the  said  persons  was  and  now  is  so  detained  in  quarantine  in  the 
said  premises  by  reason  of  his  refusal  to  permit  a  duly-authorized  voccinatoi 
of  said  department  of  health,  or  some  reputable  physician  of  the  city  ol 
Brooklyn,  to  vaccinate  him;  that  as  appears  by  the  affidavits  of  Dr.  Henrj 
Lk  Shelling,  Dr.  George  Wieseckel,  and  Dr.  Louis  Hess,  all  verified  the  4tl: 
day  of  May,  1894,  and  annexed  hereto,  the  said  doctors  severally  requested 
the  said  persons  detained  as  aforesaid  to  submit  to  vaccination,  and  that  the 
said  persons  refused  the  request  of  each  of  the  said  physicians,  and  BtU 
continue  to  refuse  the  same;  that  since  the  montli  of  December,  1893,  small' 
pox  has  been  present  to  an  alarming  extent  in  said  city  of  Brooklyn;  thai 
during  the  months  of  January,  February,  March,  April,  and  May,  1894,  th« 
said  disease  has  been  epidemic  in  the  city,  and  the  utmost  precaution  and 
the  most  thorough  preventive  measures  have  been  necessary  in  order  to  pre 
vent  the  spread  of  the  disease  beyond  control;  that  it  is  a  well-e8tablisbe<] 
scientific  fact  that  vaccination  is  a  preventive  of  said  disease,  in  the  person 
vaccinated,  and  it  has  been  for  many  years  demonstrated  that  thorougli 
vaccination  of  persons  in  crowded  centers  is  Indispensable  to  the  preventioii 
of  epidemic  smallpox;  that,  in  pursuance  of  the  authority  vested  in  me  bj 
law,  I  have  adopted  every  possible  and  proper  means  for  securing  sucl 
thorough  vaccination  of  the  citizens  of  Brooklyn,  in  order  to  prevent  the 
menaced  siircad  of  smallpox  therein;  that  as  I  was  informed  and  believed 
before  ordering  the  quarantine  to  be  placed  upon  the  said  premises,  and  thai 
said  persons  be  detained  therein,  the  said  William  H.  Smith  is  the  proprietoi 
of  an  express-delivery  business,  and  that  the  said  Cummings  is  employed  bj 
him  in  said  business,  and  that  they  are  both  actively  engaged  In  the  prosecu 
tlon  thereof  in  the  cities  of  New  York  and  Brooklyn,  and  especially  In  Oreen 
point  and  the  Eastern  district  of  said  city  of  Brooklyn,  which  latter  has  be«i) 
one  of  the  worst-infected  centers  of  said  city;  that  said  business  is  of  a  gen 
era!  nature,  and  may  Include  the  carrying  of  trunks,  bidding,  furniture,  and 
numerous  other  articles  which  may  come  from  infected  centers,  and  be  in 
fected  with  the  germs  of  smallpox,  and  it  became  at  once  apparent  to  me  thai 
the  said  Smith  and  Cummings  were  unusually  exposed  to  such  contagion 
and  that  they  might  be  seized  therewith,  and,  by  communication  with  others 
spread  the  same,  and  that  it  was  therefore  of  special  importance  that  thej 
should  be  vaccinated  at  once;  that  I  therefore  ordered  quarantine  to  b< 
placed  upon  the  said  premises,  and  that  said  persons  be  detained  therein  as 
aforesaid  until  they  consented  to  be  vaccinated,  either  by  a  duly-authorized 
vaccinator  of  the  saifl  department,  or  by  some  reputable  physician;  that  1 
took  such  measures  in  order  to  protect  the  citizens  of  Brooklyn,  and  In  the 
full  belief  that.  If  the  said  Smith  and  Cummings  were  permitted  to  continue 
in  their  said  business  without  being  so  vaccinated,  they  might  be  the  mean: 
of  most  serious,  fatal  consequences  to  other  citizens  with  whom  they  might 
.thereafter  come  in  contact,  the  danger  thereof  being  especially  apparent  to  m« 
from  the  fact  that,  as  appears  by  the  records  of  said  department,  there  tuu 
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been  at  least  28  cases  of  smaDpoz  in  and  about  the  Seventeenth  warA  ot  said 
city  since  the  1st  day  of  April,  1894,  a  list  of  the  names  and  localities  of 
which  cases  is  hereto  appended,  marked  'Exhibit  A';  that  a  proclamation  of 
great  and  imminent  peril  has  been  duly  made,  pursuant  to  section  5  of  title 
12  of  chapter  583  of  the  Ijaws  of  1888,  by  the  mayor,  the  president  of  the 
Medical  Society  of  the  County  of  Klngrs,  and  a  c<^y  thereof  Is  hereto  an- 
nexed, marked  'Exhibit  B.'  All  of  which  I  certify,  and  have  here  the  bodies 
of  the  said  William  H.  Smith  and  Thomas  Cummlngs,  as  by  the  said  writ  to 
me  commanded. 
"Dated  Brooklyn,  N.  Y.,  May  4th,  18W. 

"Z.  Taylor  Emery,  M.  D.,  Commissioner  of  Health." 

Chapter  661,  art  2,  §  24,  of  the  Laws  of  1893,  is  as  follows: 

"Sec  24.  Contagious  and  Infectious  Diseases.  Every  such  local  board  ot 
health  shall  guard  against  the  introduction  of  contagious  and  Infections  dis- 
eases by  the  exercise  of  proper  and  vigilant  medical  lnq>ectlon  and  control 
of  all  persons  and  things  arriving  in  the  monicdpallty  from  infected  places, 
or  which  from  any  cause  are  liable  to  communicate  contagion.  It  shall  re- 
quire the  isolation  of  all  persons  and  things  Infected  with  or  exposed  to  such 
disease,  and  provide  suitable  places  for  the  treatment  and  care  of  sick  persons 
who  cannot  otherwise  be  provided  for.  *  *  *  It  shall  provide  at  stated 
taitervals  a  suitable  supply  of  vaccine  virus  of  a  quality  and  from  a  source 
approved  by  the  state  board  of  health,  and  during  an  actual  epidemic  of 
small  pox  obtain  fresh  supplies  of  such  virus  at  intervals  not  exceeding  one 
week,  and  at  all  times  provide  thorough  and  safe  vaccination  for  all  persons 
tai  need  of  the  same." 

Section  5,  Laws  1888,  c.  583,  tit  12: 

"In  the  presence  of  great  and  Imminent  peril  to  public  health  of  the  city 
of  Brooklyn  by  reason  of  Impending  pestilence  It  shall  be  the  duty  of  said 
commissioner  to  take  such  measures  and  do  and  order  and  cause  to  be  done 
such  acts,  and  make  such  expenditures,  (beyond  those  duly  estimated  for  as 
provided)  for  the  pi-eservation  of  the  public  health  from  such  impending  pesti- 
lence as  he  may.  In  good  faith  declare  the  public  safety  and  health  to  demand, 
and  the  mayor  of  the  said  city  and  the  president  of  the  Medical  Society  of 
Kings  County  shall  also  in  writing  approve.  And  such  peril  shall  not  be 
deemed  to  exist,  except  when  and  for  such  period  of  time  as  the  mayor, 
president  of  the  medical  society  and  health  commissioner  shall  by  proclama- 
tion declare." 

The  preserration  of  the  public  health  is  of  primary  importance, 
and  boards  of  health  have  been  organized  for  that  purpose  under 
the  police  power  of  the  state,  with  power  to  take  necessary  meas- 
nres  and  precautions  to  secure  sanity  and  health.  It  is  a  curious 
fact  in  connection  with  this  case  that  on  the  4th  day  of  April,  1778, 
at  the  first  session  of  the  legislature  under  the  formation  of  the 
state  goTemment,  a  law  was  passed  to  prevent  the  spreading  of 
smallpox  by  which  the  justices  of  the  peace  were  authorized  to  ap- 
point houses  where  persons  infected  with  smallpox  might  reside, 
and  providing  for  the  forcible  removal  of  such  persons  to  such 
houses.  Laws  1778,  c,  36.  On  the  4th  day  of  May,  1784,  soon  after 
the  close  of  the  Revolutionary  War,  the  legislature  passed  the  first 
quarantine  law  of  the  state,  entitied  "An  act  to  prevent  the  bring- 
ing in  and  spreading  of  infectious  distempers  in  this  state."  By 
that  statute  it  was  provided  that  all  vessels  having  on  board  any 
person  infected  with  any  contagious  distemper,  or  coming  from  any 
place  infected  with  such  contagious  diseases,  should  not  come  into 
any  port  of  this  state,  and  should  not  come  nearer  to  New  York 
than  Bedloe's  Island,  and  should  be  obliged  to  perform  quarantine 
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under  certain  specified  regnlations.  Laws  1784,  c.  57.  The  same 
kind  of  legislation  has  continued  during  the  entire  history  of  the 
state.  "From  the  earliest  organization  of  the  government,  the  ab- 
solute control  over  persons  and  property,  so  far  as  the  public 
health  was  concerned,  was  vested  in  boards  and  officers  who  exer- 
cised a  summary  jurisdiction  over  the  subject,  and  who  were  not 
bound  to  wait  the  slow  course  of  the  law,  and  juries  have  never 
been  used  in  this  class  of  cases.  The  governor,  the  mayor,  health 
officers,  under  various  names,  were  the  persons  intrusted  with  the 
execution  of  this  important  public  function,  and  they  were  always 
empowered  to  act  in  a  summary  manner."  Board  of  Health  v. 
Heister,  37  N.  Y.  661.  "In  enforcing  its  quarantine  regulations,  a 
state  may  detain  emigrants  from  noninfected  places,  who  have  trav- 
eled with  others  from  infected  places."  Milner's  Case,  57  Fed.  276. 
The  execution  of  such  laws  may  result  in  the  deprivation  of  per- 
sonal liberty,  and  the  destruction  of  property;  but  it  by  no  means 
follows  that  any  constitutional  rights  have  been  invaded  or  abridged, 
within  the  meaning  of  the  constitution.  "Due  process  of  law," 
as  the  term  is  used  in  that  instrument,  requires  only  conformity 
to  the  rules  and  methods  of  free  government,  and  the  omission  to 
exercise  powers  interdicted  by  the  constitution,  or  delegated  to  the 
other  great  departments  of  government.  The  constitution  does 
not  guaranty  the  inviolability  of  the  right  to  trial  by  jury  in  all 
cases,  but  only  in,  "all  cases  in  which  it  has  heretofore  been  used." 
"In  questions  relating  to  the  public  health,  where  the  public  inter- 
est required  action  to  be  taken,  a  jury  had  not  been  the  ordinary 
tribunal  to  determine  such  questions  prior  to  the  constitution  of 
1846."  Board  of  Health  v.  Heister,  supra.  In  the  same  case  it 
was  said: 

"Health  officers,  Intrusted  with  the  Important  function  of  executing  the 
laws  enacted  for  the  protection  of  public  health,  were  always  empowered  to 
act  In  a  summary  manner.  This  principle  long  antedates  the  constitution, 
and,  being  a  law  of  the  land  at  the  time  the  constitution  was  adopted,  the 
legislature  has  continued  to  apply  It  to  the  enactment  of  statutes  conferring 
this  summary  Jurisdiction,  and  the  courts  have  repeatedly  affirmed  this  power 
In  the  legislature." 

"The  law  of  the  land  Is  due  process  of  law."  Curtis,  J.,  In  Murray's  Lessee 
V.  Improvement  Co.,  18  How.  27C. 

"If  the  statute  In  question  was  within  the  power  of  the  legislature  to  enact, 
the  proceedings  against  the  relator  were  due  process  of  law.  He  was  Im- 
prisoned by  virtue  of  pre-existing  law.  Informed  of  the  charge  made  against 
him,  and  was  put  In  prison.  The  proceedings  need  not  be  according  to  the 
course  of  the  common  law."  Rapello,  J.,  in  People  v.  Keeler,  99  N.  Y.  479, 
2  N.  E.  615;  Happy  v.  Mosber,  48  N.  Y.  313;  People  v.  Supervisors  of  Essex 
Co.,  70  N.  Y.  228. 

The  fact  stated  in  the  proclamation,  that  "there  was  great  and 
imminent  peril  to  the  public  health  of  the  city  of  Brooklyn  by  rea- 
son of  impending  pestilence  from  the  further  spread  of  smallpox,** 
standing  uncontradicted,  required  the  board  of  health  to  guard 
against  the  introduction  of  that  disease  by  the  exercise  of  proper 
and  vigilant  medical  inspection  and  control  of  all  persons  and  things 
arriving  in  the  city  from  infected  places,  or  which,  from  any  cause, 
were  liable  to  communicate  contagion.     It  became  the  duty  of  the 
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)oard,  under  section  24,  quoted  above,  to  isolate  all  persons  and 
^ings  infected  with  or  exposed  to  smallpox.  These  relators  fell 
mder  the  control  of  the  board  of  health.  They  came  to  the  city 
rom  infected  places,  and  they  were  liable  to  communicate  con- 
agion.  They  were  therefore  proper  subjects  for  isolation,  and  they 
rere  quarantined  and  detained  in  their  premises.  That  isolation 
nd  detention  were  clearly  within  the  scope  and  powers  and  duties 
f  the  board,  and  that  is  all  it  did.  The  boai-d  did  not  require  the 
elators  to  be  vaccinated,  and  that  seems  to  be  the  error  into  which 
lie  relators  have  fallen.  They  seem  to  assume  that  the  board  of 
ealth  intended  to  compel  them  to  be  vaccinated,  but  the  acts  of 
lie  board  admit  of  no  such  construction.  There  was  neither  coer- 
ion  nor  compulsion.  They  were  isolated  and  deprived  of  their 
reedom  because  they  had  been  exposed  to  smallpox,  and  were  Ha- 
le to  be  seized  therewith,  and,  by  communication  with  others,  to 
pread  the  disease.  That  was  a  legitimate  exercise  of  the  power 
nd  authority  vested  in  the  board  by  statute,  and  it  was  unneces- 
iiry  to  prescribe  any  conditions  upon  which  the  relators  could 
erminate  their  isolation.  That  was  done  entirely  for  their  bene-  ■ 
t,  and  for  no  other  purpose.  If  they  availed  themselves  of  the 
rivlleges  tendered  to  them,  their  acceptance  would  terminate  their 
uarantine,  and  their  refusal  would  leave  them  in  isolation  until 
uly  1,  1894,  the  time  mentioned  In  the  mayor's  proclamation. 
"hey  refused  the  condition,  and  instituted  this  proceeding.  The 
rerention  of  smallpox  is  of  such  paramount  importance  as  to  jus- 
ify  all  reasonable  means  for  its  accomplishment, — ^in  the  age  of 
lie  world  we  live  in,  security  from  the  awful  pestilence  of  smallpox 
y  reason  of  the  practice  of  vaccination  as  a  preventive.  Its  efficacy 
as  been  recognized  by  physicians  of  all  schools  for  nearly  a  cen- 
ary.  Dr.  Jenner,  its  discoverer,  was  immortalized  by  its  intro- 
nction.  Vaccination  was  accepted  and  practiced  by  the  entire 
ivilized  world  within  six  years  from  the  time  of  its  first  discovery, 
nd  it  has  been  In  universal  use  from  that  time  until  the  present 
t  is  stated  in  the  return,  and  the  statement  is  uncontradicted, 
liat  it  is  a  well-established  scientific  fact  that  vaccination  is  a  pre- 
entive  of  smallpox  in  the  person  vaccinated,  and  it  has  been  for 
lany  years  demonstrated  that  thorough  vaccination  of  persons  in 
rowded  centers  is  indispensable  to  the  prevention  of  epidemic 
mallpox.  This  statement,  as  we  have  narrated,  is  in  accord  witii 
lie  advanced  thought  of  the  age  in  which  we  live,  and  it  receives 
ur  concurrence.  We  have  decided  at  the  present  term  of  this 
curt  that  vaccination  may  be  required  as  a  condition  precedent  to 
te  admission  of  children  to  the  common  schools  of  the  city  of 
Brooklyn.  In  re  Walters,  32  N.  Y.  Supp.  322.  The  propriety  and 
risdom  of  the  course  pursued  bj  the  board  are  beyond  criticism, 
ts  acts  have  all  been  within  the  lines  of  statutory  authority,  and 
hey  have  been  discreet  and  in  evident  good  faith,  in  the  presence  of 
n  impending  pestilential  danger.  The  order  should  be  reversed, 
dth  f  10  costs  and  disbursements. 

PRATT,  J,  concurs.     CULLEN,  J.,  not  voting. 
v.32N.Y.s.no.4 — 21 
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In  re  WALTERS. 
(Supreme  Court,  General  Term,  Second  Department    February  11,  18ft5.) 

OOHSTITDTIONAT,   LaW — ADMISSION  TO   SCHOOLS— VACCINATION. 

Laws  1893,  c.  661,  |  200,  providing  that  no  pei-son  not  vaccinated  shall  t 
admitted  to  any  of  the  public  scIiooIb  of  the  state,  is  constitutional. 

Appeal  from  special  tenu.  Kings  county. 

Application  by  Charles  A.  Walters  for  a  writ  of  mandamus  to  con 
pel  L.  B.  Hannaford  to  admit  Chester  A.  Walters  and  Ada  Waltei 
to  public  school  No.  22.  The  application  was  denied,  and  petitiom 
appeals.     AfSrmed. 

The  opinion  of  Mr.  Justice  BARTLETT  at  special  term  is  as  fo 
lows: 

The  avowed  purpose  of  this  application  is  to  test  the  constitutloniiUty  < 
section  200  of  the  public  health  law  of  this  state,  which  provides  that  d 
child  or  person  not  vaccinated  shall  be  admitted  ix  received  into  any  of  tt 
public  schools  of  the  state,  and  commands  the  trustees  or  other  officers  havin 
the  charge,  management,  or  control  of  such  schools  to  cause  this  probibitla 
to  be  enforced.  Laws  1893,  a  661,  f  200.  Upon  the  oral  argument,  I  e: 
pressed  the  opinion  that  this  enactment  was  a  valid  exercise  of  the  polk 
power  of  the  legislature,  and  that  view  has  only  been  confirmed  by  an  e: 
amination  of  the  authorities  cited  in  the  briefs  of  counsel.  A  commcM 
school  education,  under  the  existing  constitution  of  the  state  of  New  Tork,  I 
a  privilege,  rather  than  a  right  It  is  created  by  legislation,  and  subject  1 
legislative  regulation.  Dallas  v.  Fosdick,  40  How.  Pr.  249;  People  ▼.  Ga 
lager,  93  N.  Y.  438.  In  the  case  last  cited,  Ruger,  C.  J.,  delivering  the  opinio 
of  the  court  of  appeals,  declared  it  to  be  a  plain  deduction  from  the  rule  i 
the  Slaughter-House  Cases,  IG  Wall.  36,  that  the  privilege  of  receiving  an  edi 
cation  at  the  expense  of  the  state,  being  created  and  conferred  solely  b 
the  laws  of  the  state,  and  always  subject  to  its  discretionary  regulatloi 
might  be  granted  or  refused  to  any  individual  or  class  at  the  pleasure  c 
the  state.  It  follows  that  the  state  can  certainly  exercise  this  discretion  b 
debarring  from  attendance  at  the  public  schools  such  persons  as  are  unwillln 
to  adopt  a  precaution  which,  in  the  Judgment  of  the  legislature,  is  essentli 
to  the  preservation  of  the  health  of  the  large  body  of  scholars.  In  CalifomI 
there  is  a  statute  which  provides  for  the  exduslcm  of  unvacclnated  childre 
from  the  public  schools.  The  constitutionality  of  this  law  was  questlone 
in  the  supreme  court  of  that  state  in  1890,  one  of  the  objections  being  ted 
nical,  and  the  other  being  that  the  subject  of  the  act  was  not  within  th 
scope  of  a  police  regulation.  Both  objections  were  overruled,  the  coiu 
declaring  that,  as  vaccination  was  the  most  effective  method  known  of  pn 
venting  the  spread  of  smallpox,  it  was  for  the  legislature  to  determin 
whether  the  scholars  of  the  public  schools  should  be  subjected  to  it  and  th 
legislature  was  Justified  in  deeming  it  a  necessary  and  salutary  burden  t 
impose  upon  that  general  class.  Abeel  v.  Clark,  84  Cal.  226.  24  Pac.  383.  T 
vaccinate  a  person  against  his  will,  without  legal  authority  so  to  do,  wool 
be  an  assault;  and  it  was  suggested  on  the  argument  by  the  learned  couns* 
for  the  petitioner,  that  the  statute  of  this  state  providing  for  the  compulsor 
attendance  of  truant  children  at  the  public  schools,  when  construed  in  coi 
nection  with  the  provisions  of  the  public  health  law  relative  to  vaccinatioi 
would  have  the  effect  of  obliging  a  child  to  submit  to  an  assault  at  th 
hands  of  the  school  authorities.  No  such  question  as  this,  however,  arises  I 
the  present  case.  The  only  efltort  here  is  to  insist  upon  a  conditioa  which  th 
legislature  has  made  a  precedent  to  the  exercise  of  a  privilege.  It  will  b 
time  enough  to  decide  whether  the  state  can  force  a  child  to  attend  scboo 
and  force  him  to  be  vaccinated,  as  a  prerequisite  to  such  attendance,  whe 
any  officer  attempts  such  a  proceeding.  I  may  add  that  the  point  upon  wlilc 
this  case  turns  is  very  different  from  that  which  was  before  Mr.  Jostle 
Gaynor  in  the  matter  of  Smith  and  Cummings,  where  the  commissioner  c 
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health  restrained  the  petitioners  from  their  liberty  until  they  consented  to 
be  Tacctnated,  although  the  legislature  had  conferred  no  such  power  upon 
talm.    Application  denied. 

Aj^ed  before  DYKMAN,  PRATT,  and  CtJLLEN,  JJ. 

Horace  Graves,  for  appellant 

Albert  G.  McDonald  pFrank  8..  Angell,  of  connsel),  for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  order  denying  an  ap- 
plication for  a  peremptory  writ  of  mandamus  requiring  L.  B.  Hanna- 
ford  to  admit  Chester  A.  Walters  and  Ada  Walters  to  public  school 
No.  22.  The  respondent,  Hannaford,  is  the  principal  of  the  school, 
and  the  affidavit  upon  which  the  proceeding  was  based  states  that 
he  liad  refused  admission  to  the  children  on  the  ground  that  they  had 
not  been  vaccinated.  .  The  proceeding  is  against  Hannaford  individ- 
ually, and  no  other  parties  are  included  as  defendants  or  respondents. 
Hannaford  is  not  an  of&cer.  He  is  an  employ^  of  the  board  of  edu- 
cation, and  subject  to  its  control  and  direction.  Under  the  rules 
and  regulations  of  that  board,  **when  a  child  is  presented  for  admis- 
sion to  the  public  schools  of  this  city,  the  principal  shall  require  a 
physician's  certificate  that  he  or  she  has  been  satisfactorily  vac- 
cinated, or  has  had  the  smallpox,  or,  in  default  thereof,  shall  ex- 
clude the  child  until  such  evidence  is  provided."  The  principal  of 
the  school  can  exercise  no  discretion,  and  a  mandamus  directed  to 
him  would  accomplish  nothing.  He  can  admit  no  child  in  viola- 
tion of  the  rules  and  directions  of  his  employer,  and  the  application 
might  well  have  been  denied  upon  that  ground.  Instead  of  taking 
that  course,  however,  the  judge  who  heard  the  application  con- 
sidered the  same  upon  the  merits.  We  are  entirely  satisfied  with 
the  disposition  of  the  matter  by  the  judge  below,  and  for  the  reasons 
which  he  has  assigned  therefor;  and  the  order  should  be  affirmed, 
on  the  opinion  of  the  judge  who  made  it,  with  |10  costs  and  dis- 
bursements.   All  concur. 


(84  Hun,  271.) 

ALGKR  y.  METROPOUTAN  LIFE  INS.  CO. 

(Supreme  (3ourt,  General  Term,  Second  Department     February  11,  1895.) 

ijWK  IssuRAKCB— False  Statkhbnt  in  Afflication. 

The  fact  that  the  word  "no"  is  given  as  the  answer  to  the  question  in 
the  application  whether  any  relative  had  died  of  consumption  or  any  pul- 
monary disease  does  not  avoid  the  policy,  though  it  appears  that  a  brother 
ot  the  applicant  had  died  of  pneumonia  some  years  before,  where  the  an- 
swers were  written  by  the  medical  examiner,  and  the  applicant,  when 
questioned  as  to  the  death  of  the  brother,  said  that  she  did  not  luiow  of 
what  disease  he  died.    Brown.  P.  J.,  dissenting. 

Appeal  from  Kings  county  court 

Action  by  George  Alger  against  the  Metropolitan  Life  Insurance 
Company  on  a  policy  of  insurance.  From  a  judgment  entered  on 
the  verdict  directed  by  the  court  in  favor  of  defendant,  plaintiff 
appeals.    Beversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 
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Boswell  H.  Carpenter,  for  appellant 
0.  N.  Bovee,  Jr.,  for  respondent 

PBATT,  J.  The  printed  application  for  insurance  contained  fhc 
inquiry  whether  any  relatiTe  had  died  of  consumption  or  any  pul 
monary  disease,  and  the  answer,  in  the  handwriting  of  defendant't 
medical  examiner,  was,  "No."  It  is  now  stated  that  20  years  age 
the  brother  of  the  insured  died  of  pneumonia,  on  which  ground  the 
plaintiff  was  nonsuited.  Evidence  was  given  to  the  effect  thai 
when  the  examiner  questioned  the  applicant  she  replied  that  she 
did  not  know  of  what  disease  her  brother  died.  The  examiner  tc 
whom  defendant  had  confided  the  duty  of  making  the  inquiriet 
wrote  down  the  answer,  doubtless  with  honest  intention;  for  the 
form  of  the  question  was  such  as  to  direct  the  mind  especially  tc 
consumption,  and,  when  the  sister  stated  that  she  did  not  know 
of  what  disease  the  brother  died,  the  examiner  may  well  have 
supposed  that  had  he  died  of  a  lingering  disease  lUce  consomp 
tion,  the  sister  would  have  known  the  fact  But  whether  the  mis 
take  of  the  examiner  was  in  a  measure  excusable  or  not  the  ap 
plicant  was  not  chargeable  with  the  error.  Her  duty  consisted 
in  truthfully  answering  the  questions  propounded.  Very  few  ap 
plicants  for  insurance  possess  sufQcient  knowledge  of  medical  termt 
to  correctly  formulate  answers  to  the  interrogations.  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222;  O'Brien  v.  Society,  117  N.  Y.  310 
22  N.  E.  954;  Flynn  v.  Assurance  8oc.,  15  Hun,  52L  That  is  the 
business  of  the  examiner.  The  applicant  must  necessarily  rely  npoi 
him  to  do  that  properly.  In  the  class  of  people  for  whom  the 
industrial  insurance  of  defendant  is  carried  on,  it  is  doubtful  11 
1  in  20  would  know  that  pneumonia  is  a  pulmonary  disease.  Judg- 
ment reTersed,  and  new  trial  ordered,  costs  to  abide  event 

DYKMAN,  J.,  concurs. 

BBOWN,  P.  J.  (dissenting).  This  action  was  brought  to  recoTei 
upon  a  policy  of  insurance  issued  by  the  defendant  upon  the  life 
of  Lucy  E.  Dalton.  The  written  application  for  the  insurance, 
which  by  the  terms  of  the  policy  was  made  a  part  of  the  contract 
and  the  answers  and  representations  therein  warranted  by  the  in- 
sured to  be  strictly  correct  and  wholly  true,  contained  the  follow- 
ing question:  "Did  parents,  grandparents,  brothers,  sisters,  uncles, 
or  aunts  ever  have  consumption,  or  any  pulmonary  •  •  •  di» 
ease?"  To  this  question  the  answer  given  was,  "No."  It  appeared 
from  the  proofs  of  loss,  made  and  certified  to  by  the  plaintiff  and 
delivered  by  him  to  the  defendant  that  the  insured's  brother  died 
of  pneumonia.  The  policy  further  provided  that  it  should  be  void 
if  any  of  the  representations  upon  which  it  was  issued  should  be 
untrue.  At  the  close  of  the  plaintiff's  case,  the  court  directed  a 
verdict  for  the  defendant,  and  from  the  judgment  entered  thereon 
plaintiff  has  appealed.  Courts  take  judicial  notice  of  the  mean- 
ing of  words  and  phrases,  and  of  such  matters  of  common  knowledge 
and  sdence  as  are  known  to  persons  of  ordinary  understanding 
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ind  intelligence.  No  evidence  was  necessary,  tiierefore,  to  define 
Jie  meaning  of  the  word  "pulmonary,"  or  the  character  of  the  dis- 
iase  called  "pneumonia."  It  was  permissible  for  the  court  to  take 
lotice  that  the  brother  of  the  insured  had  died  of  a  pulmonary 
lisease.  The  statement  contained  in  the  proofs  of  loss  that  the 
>rother  of  the  insured  had  died  of  pneumonia,  in  the  absence  of 
iny  other  evidence  upon  the  subject,  conclusively  established  a 
)reach  of  the  condition  of  the  policy.  Helwig  v.  Insurance  Co.,  132 
If.  Y.  331,  30  N.  E.  834;  Lund  v.  Association,  81  Hun,  287,  30  N.  Y. 
Snpp.  775.  The  appellant  contends  that  it  was  error  for  the  court 
0  compel  him  to  introduce  the  application  for  the  insurance  as  a 
>art  of  his  case.  We  do  not  consider  this  exception  a  material  one. 
[lie  evidence  is  now  before  the  court,  and  it  is  apparent  that  the 
tlaintifF  cannot  recover  in  any  event  It  is  of  no  importance,  there- 
ore,  which  party  put  in  the  application.  The  statements  therein 
vere  warranties,  and  their  untruth  rendered  the  policy  void.  The 
udgment  should  be  affirmed,  with  costs. 


...I 


U  Hun,  362.) 


CLARK  y.  CLARK. 


(Supreme  Court,  Oeneral  Term,  Second  Department    Febmaiy  11,  1895.) 

)OWER— BBHEFrCIAL  OWHERSHIP  OF  HCSBAKD. 

Testator  gave  all  his  pr(H>ert7  to  bis  executors  in  trust  until  his 
youngest  child  should  die  or  attain  majority,  oo  the  happening  of  which 
event  be  directed  enough  to  be  set  apart  to  produce  a  certain  annu- 
ity for  his  wife,  the  residue  of  bis  estate  to  be  divided  among  bis  four 
children.  His  two  youngest  children  died  soon  after  attaining  majority, 
and  tbe  title  to  their  shares  vested  in  their  surviving  mother,  tootber,  and 
Bister.  No  fund  having  been  set  apart  for  tbe  annuity,  tbe  mother,  broth- 
er, and  sister  agreed  on  a  settlement  of  the  estate,  pursuant  to  which  half 
of  the  real  estate  was  conveyed  to  tbe  brother,  and  the  other  half  to  the 
Bister;  each  deed  providing  that  it  did  not  extinguish  tbe  lien  on  tbe  land 
for  the  payment  of  the  annuity.  Beld,  that  tbe  beneficial  interest  of  half 
of  tbe  portion  conveyed  to  the  brother  vested  in  him  when  testator's  young- 
est child  attained  majority,  while  tbe  other  half  vested  under  tbe  agree- 
ment and  deed;  and  therefore  half  of  tbe  annuity  was  chargeable  on  tbe 
pwtion  conveyed  to  tbe  brother,  and  was  a  lien  on  half  of  bis  portion  prior 
to  tibe  dower  right  of  tbe  widow  of  the  brother  who  was  married  before 
tbe  agreement,  but  was  subject  to  such  dower  right  as  to  tbe  other  half. 
Dykman,  J.,  diasentlng. 

Appeal  from  special  term.  Orange  county. 

Action  by  Mary  M.  H.  Clark  against  Augusta  Clark  for  dower, 
rhere  was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Modified. 

Argued  before  BROWN,  P.  J.,  and  DYKMAJf  and  PRATT,  JJ. 

Walter  C.  Anthony,  for  appellant. 
Joseph  M.  Pray,  for  respondent. 


BROWN,  P.  J.  The  plaintiff  is  the  widow  of  George  H.  Clark, 
ieceased,  and,  by  the  judgment  appealed  from,  has  been  awarded 
iower  in  the  real  estate  described  in  the  complaint    George  H. 
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Clark  died  May  21,  1888,  seised  of  the  property  in  question,  and  bj 
the  answer  the  right  of  the  plaintiff  to  dower  in  the  land  was  no 
denied.  The  defendant  set  forth  ia  her  answer  the  history  of  th< 
title  to  the  land  from  the  death  of  her  husband,  George  Clark,  ii 
1871,  and  claimed  a  lien  thereon  as  security  for  the  payment  of  one 
half  the  amount  of  an  annuity  bequeathed  to  her  by  her  hosband'i 
will,  which  lien,  she  asserted,  took  precedence  of  the  plaintiff's  dower 
and  in  her  answer  she  expressly  admitted  a  willingness  to  consem 
to  the  admeasurement  of  the  dower  whenever  her  claim  on  the  lane 
was  adjusted  and  secured.  In  the  face  of  the  facts  set  up  in  th< 
answer  and  proven  upon  the  trial,  and  which  are  not  in  dispute,  ] 
am  unable  to  see  the  application  to  the  case  of  the  argument  of  th( 
appellant's  counsel.  It  may  be  true,  as  he  claims,  that  under  th< 
will  of  George  Clark,  the  defendant's  husband,  the  trust  therebj 
created  did  not  absolutely  determine  upon  the  coming  of  age  of  th< 
youngest  child,  but  continued  during  the  lifetime  of  the  defendant 
Whether  such  would  be  the  proper  construction  of  the  will,  with  ref 
erence  to  the  real  estate,  would  depend  upon  the  sufficiency  or  insuf 
flciency  of  the  personal  estate  to  provide  for  the  defendant's  anna 
ity.  But  all  questions  relating  to  a  trust  in  the  estate  were  elim 
inated  when  the  parties  partitioned  the  land,  on  February  7,  1883 
Prior  to  that  date  the  two  youngest  children  of  G^eorge  Clark  hac 
become  of  age,  and  had  died.  The  only  parties  interested  in  th< 
estate  were  the  plaintiff's  husband  and  his  sister,  Mrs.  Townsend 
and  the  defendant.  All  estates  and  interests  in  the  land  were  veste<3 
in  these  three  persons,  and  they  voluntarily  entered  into  and  executed 
an  agreement  to  settle  the  whole  estate.  The  land  in  question  in  this 
action  was  conveyed  to  George  H.  Clark,  and  if  there  was  any  trosl 
existing  therein  prior  to  February  7,  1883,  it  was  destroyed  by  tht 
conveyance  of  that  date.  By  the  deed  then  delivered  to  the  plain 
tiff's  husband,  he  acquired  an  absolute  estate,  in  fee  simple;  an^ 
the  plaintiff,  an  inchoate  right  of  dower.  This  settlement  also  elim 
inated  any  question  that  might  arise  from  the  conversion  of  some 
of  the  personal  property  into  land  by  the  foreclosure  of  mortgages 
That  question  was,  in  a  legal  aspect,  important  to  no  one  except  tht 
defendant ;  but,  as  her  annuity  was  one  of  the  subjects  of  the  settle 
ment  by  the  agreement  then  executed,  she  surrendered  all  claim  she 
had  upon  the  estate,  and  accepted  the  personal  obligation  of  hei 
son  and  daughter  for  its  payment,  with  such  security  as  the  agree 
ment  with  them  gave  to  her.  In  determining  this  appeal,  therefore 
we  may  start  from  the  date  of  the  settlement,  and  the  questior 
presented  is  not  whether  the  plaintiff  has  dower  in  the  land.  Thai 
is  a  fact  beyond  dispute,  expressly  admitted  on  the  record.  Tte  sol« 
question  is  whether  her  dower  is,  in  whole  or  in  part,  subject  to  anj 
prior  lien  in  favor  of  the  defendant;  and  we  are  of  the  opinion  that 
as  to  the  one-half  of  the  land,  the  plaintiff's  dower  is  the  superioi 
estate,  but,  as  to  the  other  half,  it  is  subject  to  the  defendant't 
claim.  The  learned  judge  who  heard  the  case  at  8i)ecial  term  found 
the  following  conclusions  of  law: 

"(1)  That  the  plaintiff  Is  entitled  to  dower,  as  aforesaid,  in  the  land  and 
premises  in  the  complaint  mentioned;  and  this  dower,  so  far  as  it  applies  tc 
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land  deTised  absolntely  to  George  H.  Clark  by  bis  father,  Is  not  chargeable 
with  any  part  of  the  said  seven  hundred  and  fifty  dollars  annuity  to  the 
defendant,  Augusta  Clark,  unless  the  said  defendant  first  show  that  there 
was  an  insufficiency  of  personal  property  left  by  the  deceased  huaband  of 
said  Augusta  Clark  to  comply  trith  the  proTlsioDs  of  the  wlU  of  her  said 
husband  respecting  the  payment  to  her  of  fifteen  hundred  dollars  per  annum." 
"(S)  That,  by  Tlrtue  of  said  will,  George  H.  Clark,  the  plalntift's  husband, 
beoime  seised  of  an  undivided  fourth  part  or  interest  in  the  real  estate 
whereof  said  George  Clark  died  seised,  and  that  such  interest  vested  in  pos- 
session at  the  instant  the  youngest  child  of  said  George  Clark  attained  the 
age  of  twenty-one  years.  (4)  That  such  Interest  or  share  in  said  real  estate 
contlnned  so  vested  in  said  George  H.  Clark  during  his  marriage  with  the 
plaintiff  In  this  action,  and  her  right  of  dower  attached  to  such  Interest,  and 
became  a  vested  right  at  the  death  of  said  George  H.  Clark.  (6)  That  the 
plaintiff  Is  entitled  to  dower  in  the  remaining  portion  of  the  lands  and  prem- 
ises mentioned  In  the  complaint,  a  life  estate  In  which  was  sold  to  the  hus- 
band of  the  plaintiff  by  the  defendant,  Augusta  Clark,  but  this  dower  la 
chargeable  with  its  just  and  ratable  proportion  of  said  seven  hundred  and 
flft7  dollars  annuity.  (6)  That  the  right  of  the  defendant,  Augusta  Clark,  to 
her  annuity,  continues  from  year  to  year,  and  whatever  has  not  been  paid 
her  in  one  year  should  be  made  up  afterwards,  and  the  referee  to  take  and 
state  the  account  should  ascertain  and  report  the  amount  of  such  arrearages." 

And  amplifying  theee  findings,  in  his  opinion,  he  stated: 

"The  plaintiff  is  therefore  entitled  to  recover  dower  in  the  undivided  fourth 
that  her  husband  inherited  from  his  father,  and  this  dower  is  not  chargeable 
with  any  part  of  the  annuity  to  the  widow  under  the  will,  unless  the  defend- 
ant first  shows  the  Insufficiency  of  the  personalty  to  satisfy  that  annuity. 
The  remaining  interest  In  the  realty  of  which  plalntlfTs  husband  died  seised 
was  acquired  by  inheritance,  or  by  deed  from  his  brother  and  sister  and 
mother.  In  that  share,  till  the  mother's  deed,  there  was  always  an  outstand- 
ing life  estate  in  the  mother;  and  hence,  till  then,  there  never  was  seisin  in 
the  husband,  or  dower  in  his  wife.  But  the  deed  from  the  mother  expressly 
charges  the  annuity  on  the  real  estate  conveyed  or  released.  Therefore,  what- 
ever was  the  effect  of  the  will,  this  share  acquired  by  this  deed  must  bear 
its  pr<q;Kvti«i  of  the  annuity.  The  husband's  only  right  in  such  share  being 
In  remainder,  he  could  subject  it  to  whatever  liens  he  saw  fit,  regardless  of 
the  claims  of  the  plaintiff." 

The  plaintiff  took  no  exception  to  these  conclusions,  and  it  is  very 
obTious,  therefore,  that  they  measure  the  right  of  her  recovery,  and 
she  was  not  entitled  to  a  judgment  that  awarded  to  her  a  greater 
measure  of  relief. 

A  reference  was  ordered,  to  ascertain  the  value  of  the  land,  and 
to  compute  the  value  of  the  plaintiff's  dower,  and  the  damages  for 
withiholding  the  same,  and  other  matters  of  fact,  of  which  it  was 
necessary  the  court  should  be  informed  before  a  judgment  could 
be  granted;  and,  upon  the  coming  in  of  the  referee's  report,  judg- 
ment was  entered  which  adjudged  that  "the  plaintiff  is  entitled 
to  dower  in  all  the  real  estate  described  in  the  complaint,  and  that 
said  dower  is  entitled  to  precedence  over  all  the  claims  of  defendant, 
Augusta  Clark,  in  and  to  said  real  estate,  or  any  part  thereof."  By 
reference  to  the  opinion  of  the  learned  judge,  filed  upon  entering 
this  judgment,  the  judgment  appears  to  be  based  upon  the  conclu- 
sion that  the  referee  had  found  that  the  plaintiff's  claim  took  prec- 
edence over  the  defendant's  claim,  and  .was  a  first  lien,  not  only 
upon  the  estate  which  plaintiff's  husband  had  acquired  from  his  fath- 
er, but  upon  all  the  remaining  interests  which  he  had  acquired  other- 
wise, and  that,  as  there  was  personal  property  left  by  George  Clark 
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suflScient  to  provide  for  the  defendant's  annuity,  she  had  no  claii 
therefor  npon  any  part  of  the  lands  which  was  superior  to  the  plaii 
tiff's  dower.  I  am  unable  to  find  in  the  referee's  report  any  flndin 
that  the  dower  was  prior  to  the  annuity.  No  question  of  tiiat  kin 
was  referred,  and  such  a  determination  was  directly  opposed  to  th 
findings  of  the  court,  which  I  have  already  quoted.  The  defendan 
excepted  to  the  conclusions  I  have  quoted,  with  the  exception  c 
the  sixth,  and  the  question  of  the  rights  of  the  parties  is  therefor 
properly  before  us.  The  special  term  undoubtedly  had  the  righ 
to  modify  its  conclusions  ui>on  the  presentation  of  the  referee's  n 
port,  and  award  such  a  judgment  as  was  proper;  but,  as  the  cas 
stands,  there  is  no  finding  of  law  more  favorable  to  the  plaintil 
than  those  quoted,  and  in  the  absence  of  any  the  judgment  shoul 
conform  to  the  decision,  and  he  modified  accordingly.  We  thinl 
however,  that  the  court  was  right  in  its  first  decision,  and  that  th 
findings  quoted  correctly  expressed  the  law  applicable  to  the  fact 
proven. 

The  plaintiff  was  married  to  George  H.  Clark  in  1879.  At  tha 
time  he  was  possessed  of  an  estate  £i  the  lands  in  question  of  a: 
undivided  one-quarterj  which  he  had  acquired  under  his  father* 
will.  That  estate  was  unincumbered,  except  by  the  provisions  o 
his  father's  will,  which  created  the  defendant's  annuity;  and  whethe 
that  created  an  incumbrance  thereon  depended  upon  the  insufficienc; 
of  the  personal  property  to  provide  for  the  payment  of  the  annuity 
The  referee  has  found  that  there  was  sulficient  personal  estate  t 
provide  for  the  defendant's  claim,  and  that  conclusion  has  ampl 
support  in  the  evidence.  As  to  that  share,  therefore,  plaintiff  es 
tablished  the  priority  of  her  claim.  At  the  tim.e  of  the  plaintifF 
marriage,  her  husband  had  other  estates  in  the  land,  amounting  t 
an  undivided  one-quarter,  which  he  had  inherited  from  his  decease( 
brother  and  sister;  but  th^  were  estates  in  remainder,  and  no 
in  possession,  and  plaintiff  acquired  no  inchoate  right  of  dower  there 
in.  She  had  no  rights  therein  which  interfered  with  her  husban( 
in  dealing  with  those  estates,  and  he  could  subject  them  to  such  liei 
as  he  chose.  On  February  7,  1883,  the  parties  made  a  settlemen 
of  the  estate.  The  rights  of  the  several  parties  in  and  to  the  land 
owned  by  them  were  at  that  date  as  follows:  George  H.  Clar] 
had  an  estate  in  fee  simple  in  an  undivided  one-quarter,  subject  t 
the  inchoate  dower  of  the  plaintiff,  his  wife,  and  an  estate  in  re 
mainder  in  an  undivided  quarter,  subject  to  the  life  estate  of  tfa.i 
defendant,  his  mother.  Mary  A-  Townsend  had  similar  estates  ii 
the  land;  one  quarter  being  subject  to  the  marital  rights  of  he 
husband,  and  the  other  to  the  life  estate  of  the  defendant  The  de 
f endant  had  a  life  estate  in  an  undivided  one-half  of  the  lands,  whicl 
she  had  acquired  from  her  deceased  children,  and  she  had  a  clain 
upon  the  estate  for  the  annuity  under  her  husband's  will  of  $1,50(1 
The  executors  of  the  estate  of  George  Clark  and  Mr.  and  Mrs.  Town 
send  conveyed  the  premises  described  in  the  complaint  to  Q€org( 
H.  Clark,  and  other  land  was  conveyed  by  the  said  executors  an( 
plaintiff  and  her  husband  to  Mrs.  Townsend.  These  conveyances  ex 
pressed  as  a  consideration  "the  settlement  and  the  division  of  th( 


Digitized  by 


Google 


Snp.  Ct.]  CLARK  V.  CLABK.  829 

estate  and  property"  of  George  Clark,  and  each  contained  the  fol- 
lowing provision: 

"This  conveyance  does  not  release  or  extlngtiisli  the  lien  of  Auffasta  Clark 
on  said  lands  from  the  payment  of  the  annuity  provided  for,  and  directed 
to  be  paid  to  her,  by  the  will  of  said  George  Clark,  deceased." 

At  the  same  time,  George  H.  Clark,  Mrs.  Townsend,  and  the  de- 
fendant executed  a  deed,  which,  aiter  reciting  (1)  that  the  defendant 
was  entitled  to  an  annuity  of  f  1,500,  pursuant  to  the  will  of  George 
Clark,  and  to  have  so  much  of  the  property  of  said  George  Clark  set 
apart  as  would  produce  such  annuity;  (2)  the  settlement  and  divi- 
sion  of  the  estate  in  consideration  thereof,  provided  that  defendant 
would  receive  one-half  of  said  annuity  from  George  H.  dark,  and 
one-half  from  Mrs.  Townsend,  and  that  she  should  have  a  lien,  as 
security  for  the  payment  of  said  sum,  '^pon  the  respective  por- 
tions of  real  estate  and  property  of  said  George  H.  Clark  and  Mary 
A.  Townsend,  inherited  from  their  father,  and  divided  by  this  settle- 
ment" It  further  provided  for  the  enforcement  of  payment  of  the 
annuity  in  case  of  default,  and  the  transfer  of  defendant's  right,  title, 
and  interest  in  the  property  to  said  George  H.  and  Mary  for  the 
Btmi  of  {5,000. 

These  three  instruments  must  be  read  together,  and  construed 
with  reference  to  the  intent  of  the  parties;  and,  so  read,  it  is  plain 
that  the  purpose  was  to  substitute  for  the  rights  which  defendant 
had  under  the  will  of  George  Clark,  her  husband,  the  personal  obliga- 
tion of  her  son  and  daughter  to  each  pay  one-half  of  the  annuity,  and 
to  secure  such  obligation  by  a  lien  upon  the  lands  conveyed  to  each. 
That  was  a  valid  agre^nent,  and  the  lien  was  enforceable  against 
the  plaintiff's  husband.  It  was  in  the  nature  of  a  purchase-money 
mortgage,  and  the  plaintiff's  rights  are  subject  to  it  Her  claim  to 
dower  can  only  be  asserted  through  her  husband's  title,  and,  as 
that  title  came  to  him  subject  to  the  lien,  her  dower  is  subject  to  it 
also.  Such,  undoubtedly,  was  the  effect  of  the  agreement  upon  the 
undivided  one-half  of  the  property  in  which  the  defendant  had  a  Ufe 
estate;  and  such,  in  our  opinion,  was  its  effect  on  the  undivided 
one-quarter  owned  in  fee  by  Mrs.  Townsend.  It  was  a  part  of  tiie 
consideration  of  the  conveyance  of  the  defendant's  interest  in  the 
land  that  she  should  have  a  lien  on  all  the  land  which  was  divided  by 
the  settlement;  and  the  only  thing  which  postponed  the  lien  of 
the  annuity  to  the  plaintiff's  dower  in  the  share  which  George  H. 
CSark  acquired  under  his  father's  will  is  that  the  plaintiff  executed 
no  paper,  on  the  settlement,  which  deprived  her  of  her  dower  in 
that  share.  The  only  paper  executed  by  her  was  the  deed  to  Mrs. 
Townsend.  She  is  not  a  party  to  any  instrument  affecting  any 
of  the  land  described  in  the  complaint,  and  consequently  cannot  be 
deemed  to  have  released  a  dower  right  acquired  previous  to  the  set- 
tlement But,  as  to  the  land  acquired  by  the  deed  of  February  7th, 
her  dower  is  subject  to  the  lien  then  created  as  security  for  defend- 
ant's annuity.  The  land  described  in  the  complaint  now  stands  for 
all  the  tmdivided  shares  which  George  H.  Clark  had  or  acquired  in 
his  father's  estate,  either  by  the  will  or  the  deed  of  February  7th; 
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and  It  follows  that,  as  to  one-half  of  that  land,  plaintifCs  dower  is 
the  superior  estate,  and,  as  to  the  other  half,  it  is  subject  to  the 
lien  of  one-half  of  the  defendant's  annuity.  The  judgment  should 
therefore  be  modified,  and  drawn  in  accordance  witii  sections  1622- 
1624  of  the  Code  of  Civil  Procedure.  The  amolint  of  damages  for 
withholding  plaintiff's  dower  should  be  reduced  to  |1,097.89.  The 
property  should  be  sold  by  the  referee,  discharged  from  the  defend- 
ant's lien,  and  he  should  make  a  report  of  the  sale  as  required  by 
section  1623  of  the  Code  of  Civil  Procedure.  Upon  the  confirmation 
of  such  report,  if  the  defendant  elects  to  accept  a  gross  sum  in 
lieu  of  her  annuity,  the  court  should  ascertain  the  sum  that  would 
equal  the  value  of  the  annuity,  and  one-half  thereof  diould  be  paid 
to  her.  Hbe  gross  sum  that  would  be  equal  to  the  value  of  the 
plaintiff's  dower  should  then  be  ascertained  and  paid  to  her,  and 
the  balance  remaining  should  be  paid  to  the  defendant  In  case  the 
defendant  does  not  elect  to  accept  such  gross  sum,  then  a  sum  suffi- 
cient to  produce,  at  5  per  cent  interest,  an  aimuity  of  f375,  should 
be  set  apart  from  the  proceeds  of  the  sale,  and  invested  under  the 
direction  of  the  court,  and  the  income  paid  to  defendant  during  her 
life.  The  gross  sum  tiiat  would  equal  the  value  of  plaintifTs  dower 
in  said  sum  so  set  apart,  and  also  in  the  balance  of  the  proceeds, 
should  then  be  ascertained.  The  latter  sum  should  be  paid  to  the 
plaintiff  forthwith;  and  the  former,  on  the  death  of  the  defendant 
The  balance  of  the  proceeds  should  be  paid  to  the  defendant  So 
modified,  the  judgment  should  be  affirmed,  without  coats  of  appeaL 

PRATT,  J.,  concurs. 

DYEMA2T,  J.  (dissenting).  The  case  shows  that  George  Clark,  a 
resident  of  Orange  county,  died  in  1871,  leaving  real  and  personal 
estate,  and  leaving  a  last  will  and  testament  The  testator  left  four 
children  and  a  widow,  the  appellant  herein.  By  the  terms  of  the 
wfll,  his  widow  was  given  a  life  estate  in  the  homestead,  and  the 
residue  of  the  estate,  real  and  personal,  was  given  to  his  executors, 
as  follows: 

"Third.  I  give,  devise,  and  bequeath  unto  my  executrix  and  executors  all 
the  rest,  residue,  and  remainder  of  my  estate,  real  and  personal,  so  long  as 
my  youngest  child  shall  live,  but  not  after  the  majority  of  such  clilld  shall 
be  reached,  upon  trust  to  take  charge  and  possession  of  the  same,  and  to 
collect  and  receive  the  rents,  Issues,  and  profits  of  the  realty,  and  the  prin- 
cipal profits  and  increase  of  the  personalty,  and  to  Invest,  manage,  exipend, 
and  control  the  same  as  they  may  deem  best,  and  out  of  the  rents,  issnes, 
increase,  and  profits  thereof  to  pay  to  my  wife  the  sum  of  one  thousand  and 
five  hundred  dollars  per  year,  in  half-yearly  payments,  commencing  imme- 
diately after  my  decease,  In  addition  to  the  property  now  occupied  as  my 
residence,  and  then,  out  of  the  residue  of  such  rents,  issues,  and  profits  to 
make  such  advances  to  my  children,  or  to  expend  for  them,  respectively, 
such  moneys  as  may  be  necessary  and  proper  for  their  support  and  edncatloii, 
and  for  their  settlement  In  life,  or  advancement  In  business.  If  such  rents, 
issues,  and  profits  shall  prove  Insufficient  therefor,  such  deficiency  shall  be 
supplied  out  of  the  principal  of  the  said  personalty.  Upon  the  death  or 
majority  of  my  youngest  child  during  the  life  of  my  wife,  80  much  of  my 
property  shall  be  set  apart  as  will  produce  an  annual  income  of  one  thousand 
and  five  hundred  dollars,  which  be  paid  to  my  wife,  during  her  life.  In  baU- 
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flrly  payments;  and  the  rest,  residue,  and  remainder  of  my  estate  shall  be 
vlded  among  my  children,  viz.  Mary  Augusta,  George  Horatio,  Martha 
mlsa,  and  Robert  Sterling,  so  that  such  advances  and  support  as  they  may 
spectively  hare  had,  as  hereinbefore  directed,  shall  make  equality  of  par- 
Jon  among  them.  The  provision  hereinbefore  made  for  my  wife  U  intended 
be  in  lieu  of  her  dower  and  distributive  share  of  my  estate." 

The  youngest  child  of  testator  was  Robert  S,  C51ark,  who  became 
.  years  of  age  in  1876.  The  executors  did  not  then  set  apart  so 
nch  of  the  testator's  properly  as  would  produce  an  annual  in- 
me  of  |1,500  for  the  testator's  wife,  and  very  soon  great  changes 
ere  made  in  the  title  to  the  estate.  The  youngest  child  died 
ithin  a  few  months  after  arriving  at  maturity.  He  left  a  will  by 
tiich  he  gave  his  mother,  the  defendant,  the  use  of  his  share  in  his 
tiler's  estate  for  life,  with  remainder  to  his  brother  and  sisters. 
Ithin  a  year  subsequent  to  the  death  of  the  youngest  child,  another 

the  chUdren,  a  girl,  died  intestate  and  without  children;  and 
U8  her  share  descended  to  her  motiier,  brother,  and  sister,  as  pro- 
ded  by  law.  The  entire  estate  became  thus  invested  in  George 
.  Clark  and  his  sister,  Mrs.  Townsend,  subject  to  the  rights  of 
leir  mother.  In  1879,  Greorge  H.  Clark  married  the  plaintiff;  and 
1  the  7th  of  February,  1883,  the  parties,  by  their  several  convey- 
ices  and  agreements,  changed  the  whole  situation.    The  executors 

Geoi^e  Clark  and  Mrs.  Townsend  and  her  husband  conveyed 
hat  was  accepted  as  one-half  of  the  real  estate  to  George  H.  Clark; 
id  the  executors,  at  the  same  time,  by  a  deed  in  which  George  H. 
lark  and  his  wife  joined,  granted  the  other  part  of  the  real  estate 

Mrs.  Townsend.  Each  of  the  deeds  reserved  the  defendant's 
^hts  as  follows: 

"This  conveyance  does  not  release  or  extinguish  the  Hen  of  Augusta  Clark 
I  said  lands  from  the  payment  of  the  annuity  provided  for,  and  directed 
be  paid  to  her,  by  the  will  of  said  George  Clark,  deceased." 

On  the  same  day  the  defendant,  reciting  that  the  children  had 
vided  the  estate  and  property  of  their  father  between  them,  agreed 
lat  she  would  receive  one-half  the  annuity  from  each  of  them, 
id  that  she  should  have  a  lien,  as  security  for  the  payment  of  the 
me,  "upon  the  respective  portions  of  the  real  estate  and  property 
said  George  H,  Clark  and  Mary  A.  Townsend,  inherited  from  their 
ther,  and  divided  by  this  settlement,  for  the  punctual  and  faith- 
1  performance  on  their  part  of  this  agreement,  and  the  payment 
T  each  of  them  of  said  sum  of  seven  hundred  and  fifty  dollars  at 
le  time  or  period  of  time  required  by  said  will."  The  case  shows 
lat  within  a  few  weeks  after  these  deeds  the  estate  was  finally  set- 
Bd  by  the  surrogate  of  Orange  county,  and  the  executors  were  dis- 
larged  from  their  duties  under  the  will.  Under  this  arrangement, 
LCh  of  these  parts  of  the  lands  conveyed  to  George  H.  Clark  and 
I  his  sister  became  severally  chargeable  with  the  payment  of  |750 
I  the  defendant  yearly.  The  failure  to  make  a  fund  to  produce  the 
im  became  inoperative,  and  by  the  agreement  of  all  parties  inter- 
ted,  including  plaintiff  and  defendant,  the  annuity  was  payable 
It  of  the  land.  In  1888,  George  H.  Clark  died,  and  left  all  his 
■operty  to  his  mother,  the  defendant,  by  will.    She  has  not  been 
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abl^  from  the  nse  of  the  land,  to  realize  the  amount  of  her  annuity 
from  it  The  claim  of  the  plaintiff  is  not  superior  to  the  pajmen 
of  the  balance  unpaid,  nor  is  it  superior  to  the  payment  of  the  an 
nuity  in  the  future.  Defendant  was  given,  by  devise  from  her  son 
a  title  charged  with  the  payment  of  an  annuity  of  f750.  His  per 
sonal  estate  had  nothing  to  do  with  it  Tke  land  was  mortgaged 
and  the  defendant  is  entitled  to  her  security  upon  it  The  jadg 
ment  should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abid* 
the  event 


(84  Hun,  808.) 

MILLER  y.  KING  et  aL 

(Supreme  Court,  General  Term,  Second  Department    Febmary  11,  1885. 

EviDENCK— Declarations  o»  Agent  in  Line  of  Duty. 

Statements  of  defendant's  ticket  agent  at  the  time  of  BeUIng  plaintiff  i 
ticket  tliat  a  certain  train  stopped  at  plaintiff's  destlnatloD,  being  made  li 
the  line  of  duty,  are  concluslye  against  defendant  In  an  action  for  wiona 
ful  ejection  of  plaintlS  from  sucb  train. 

Appeal  from  circuit  court.  Orange  county. 

Action  by  George  Miller  against  John  King  and  another,  as  re 
ceivers  of  the  New  York,  Lake  Erie  &  Western  Railroad  Company 
to  recover  damages  for  an  alleged  unlawful  ejection  of  plaintiff  f ron 
defendants'  car.  From  a  judgment  entered  on  a  verdict  in  favor  oi 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  defend 
ants  appeal.     AfBrmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

W.  A  Parshall  (Lewis  E.  Carr,  of  counsel),  for  appellants. 
John  W.  Lyon,  for  respondent 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon  t 
verdict,  and  from  an  orider  denying  a  motion  for  a  new  trial.  The 
suit  was  brought  for  an  unlawful  ejection  of  the  plaintiff  from  th( 
car  of  the  defendants,  the  plaintiff  being  a  passenger. 

The  first  objection  mad^  by  the  defendants  is  that  plaintiff  wai 
permitted  to  amend  his  complaint  upon  the  trial.  This  was  noi 
error,  as  the  cause  of  action  was  not  clianged,  and  the  defendant! 
were  not  surprised  or  prejudiced  thereby. 

Prior  to  purchasing  a  ticket,  the  plaintiff  had  been  told  by  th( 
ticket  agent  that  the  train  stopped  at  a  place  upon  the  line  callet 
"Sparrowbush,"  where  he  desired  to  get  off;  and  he  accordingly 
bought  a  ticket  for  that  place,  and  took  his  seat  in  the  car,  where 
soon  after  the  train  started,  the  conductor  came,  and  examined  anc 
punched  the  ticket,  and  returned  it,  and  gave  him  no  notice  that  th« 
train  did  not  stop  at  the  point  of  destination  expressed  upon  th« 
ticket  Before  arriving,  however,  at  this  point,  the  train  stoppec 
at  a  terminal  (Port  Jervis)  of  the  divisions  of  defendants'  line,  when 
a  change  of  conductors  took  place.  The  train  proceeded,  and  soor 
after  it  started  the  new  conductor  came  in  the  car,  and  took  uj 
plaintiff's  ticket,  and  informed  him  that  the  train  did  not  stop  at  saic 
Sparrowbush,  and  that  he  must  get  off  the  train  at  once.    We  thinl 
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that  the  declarations  of  the  ticket  agent  were  not  only  competent 
eTidence,  having  been  made  in  the  line  of  his  duty,  but  that  the 
defendants  are  bound  by  them.  Nelson  v.  Bailroad  Co.,  7  Hun,  140; 
Curtis  V.  Railroad,  49  Barb.  148.  The  declarations  of  the  ticket 
agent  formed  a  part  of  the  contract.  He  was  there  to  sell  tickets 
and  give  information,  and  he  must  be  presumed  to  be  clothed  with 
all  the  power  necessary  to  perform  the  functions  of  his  office. 

As  to  the  ejection  of  the  plaintiff  from  the  car,  it  was  not  essential 
he  should  have  been  violently  assaulted,  to  warrant  a  recovery. 
The  conductor  had  charge  of  the  car,  and  had  the  physical  means 
at  hand  to  eject  him;  and  stopping  the  train  and  ordering  him  to 
get  off  was  an  ejection,  in  the  eye  of  the  law. 

We  see  no  answer  to  the  claim  that  there  was  a  plain  breach  of 
contract,  of  which  the  ticket  was  evidence.  The  defendants  did 
not  carry  him  as  far  as  Sparrowbush,  but,  without  any  excuse  what- 
ever, put  him  off  of  the  car  whUe  his  contract  was  not  completed. 
It  would  have  taken  no  longer  to  stop  the  train  at  Sparrowbush 
than  it  did  where  plaintiff  was  ejected.  No  rule  was  offered  in  evi- 
dence to  show  that,  when  a  person  holds  a  ticket  to  a  place  where 
a  train  does  not  stop,  he  can  be  put  off  at  discretion  at  any  point 
before  arrival  at  the  point  of  destination.  Under  all  the  circum- 
stances, the  conductor  had  no  right  to  eject  the  plaintiff,  and  the 
same  was  unlawful  (Elliott  v.  Bailroad  Co.,  53  Hun,  78,  6  N.  Y. 
Supp.  363;  Martin  v.  Railroad  Co.,  1  N.  Y.  St  Rep.  738;  Hayes  v. 
Railroad  Co.,  20  Wkly.  Dig.  237);  and  the  plaintiff  is  entitled  to 
damages  for  the  indignity  and  humiliation  suffered  thereby  (Sedg. 
Dam.,  8th  Ed.,  §  865;  Hamilton  v.  Railroad  Co.,  53  N.  Y.  25). 

After  a  careful  examination  of  the  record,  we  find  no  exception 
pointing  to  error  suflttcient  to  warrant  us  in  disturbing  the  judgment. 
The  damages  are  not  excessive.  Judgment  affirmed,  with  costs.  All 
concur. 


SUYDAM  et  al.  ▼.  DUNTON. 
(Sapreme  Court,  General  Term,  Second  Department     February  11,  1895.) 

1.  AssioNXENT  OP  CoNTBACT— Liability,  of  Assiomeb. 

An  assignment  by  the  purchaser  of  a  contract  for  the  sale  of  land  does 
not  render  tbe  asBlgnee  liable  to  the  vendor  for  the  purchase  mon^. 

2.  ELasements— Abandonmbnt. 

Ceasing  to  use  an  easement,  accompanied  by  an  act  indicating  an  intent 
to  abandon  it,  has  tbe  same  effect  as  a  release  thereof. 

Appeal  from  special  term,  Queens  county. 

Action  by  Lawrence  R  Suydam  and  another  against  Frederick 
W.  Dunton  to  recover  damages  for  breach  of  a  contract  for  the 
purchase  of  real  estate.  From  a  judgment  for  $26,474.24,  in  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

^e  opinion  of  Mr.  Justice  BROWN  at  special  term  is  as  follows: 

The  parties  having  agreed  upon  the  facts  of  this  case,  it  Is  necessary  only 
fhat  I  state  my  conclusions  therefrom.    The  defendant  has  never  performed' 
bis  agreement,  and,  the  executors  having  tendered  a  proper  and  sufflclmt  deed 
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for  the  property,  plaintiffs  are  entitled  to  recorer  the  damages  sustainec 
unless  that  right  has  been  lost  by  reason  of  some  of  the  facts  alleged  as 
defense.  Upon  notice  to  the  defendant,  the  property  was  sold  at  public  aa( 
tion  for  $48,830.25,  and  that  gum  is  agreed  upon  as  the  "fah:  market  ya 
ue"  of  the  farm  at  the  time  of  the  sale.  The  difference  between  that  sui 
and  the  purchase  price  named  In  the  contract  of  sale,  together  with  the  ei 
penses  incurred  by  the  executors,  make  up  the  damages  sustained. 

The  main  defense  relied  upon  is  that  based  upon  the  judgment  in  the  cas 
of  Granger  v.  Suydam's  Ex'rs.  That  judgment  is  not  a  bar  to  this  actloi 
Granger  did  not,  in  the  assignment  to  him  by  defendant,  assume  the  obligi 
tions  of  the  contract,  and  the  executors  could  not  have  enforced  it  againt 
him.  He  was  not  liable  for  the  purchase  money,  because  that  was  defendant 
debt,  and  Granger  could  be  liable  for  it  only  In  case  he  promised  to  pay  i 
In  writing.  For  the  same  reason,  he  was  not  liable  for  specific  peiformano 
The  fact,  therefore,  that  the  executors  asked  to  amend  their  complaint  i 
that  action,  and  prayed  for  specific  performance,  which  the  court  denied,  I 
not  a  defense  to  an  action  on  the  contract  by  the  plaintiffs,  as  the  assignee 
of.  the  executors  against  the  defendant  The  utmost  that  can  be  said  upo 
this  proposition  Is  that  the  executors  sued  a  person  not  liable  to  them.  Bt) 
this  did  not  preclude  them  from  maintaining  an  action  against  the  rigt 
party.  The  assignment  neither  boimd  Granger  to  nor  released  the  defendac 
from  the  obligation  of  the  contract  Its  sole  effect  was  to  entitle  Grange 
to  demand  and  receive  the  performance  of  the  contract  of  the  executon 
He  stood  In  the  defendant's  place,  and  his  tender  of  the  installment  of  th 
purchase  money  in  April,  1892,  may  be  considered  in  this  action  as  made  o 
defendant's  behalf.  If  the  executors  were  not  at  that  time  able  to  perfon 
their  contract  on  their  part  and  convey  a  good  title,  then  they  were  in  d4 
fault  and  the  agreement  was  broken.  This  question  depends  upon  the  exis' 
ence  or  nonexistence  of  the  right  of  way  over  the  farm.  The  facts  in  relatlo 
to  that  right  of  way  are  set  forth  in  the  statement  10th  to  24th  subdivisioni 
inclusive,  from  which  It  appears  that  Isaac  D.  B.Suydam,  and,  after  his  deatl 
his  heirs  and  executors,  had  been,  since  1861,  in  the  continued  open,  advers 
occuimtion  of  the  land  coveted  by  said  right  of  way,  under  claim  of  ownershii 
and  under  such  circumstances  as  warrant  the  conclusion  that  it  had  bee 
abandoned  and  surrendered  by  the  owner  of  the  adjacent  farm.  Unde 
these  facts,  there  was  no  incumbrance.  A  cesser  to  use,  accompanied  b 
an  act  clearly  indicating  an  intention  to  abandon  the  right  has  the  sam 
effect  as  a  release  without  reference  to  time.  Washb.  Easem.  (4th  Ed.)  i 
707;  SneU  v.  Levitt,  110  N.  Y.  595,  18  N.  E.  370;  Welsh  v.  Taylor.  134  N.  1 
450,  31  N.  E.  896,  and  cases  cited. 

It  is  not  a  defense  that  there  was  in  April,  1892,  an  apparent  Incambranc 
of  this  character  upon  the  farm.  It  must  be  sho'wn  to  exist  as  a  fact;  othei 
wise  it  does  not  justify  a  refusal  to  perform  the  contract  I  find  as  a  fac 
therefore,  that  there  was  no  Incumbrance  upon  the  land  in  April,  1^2,  whe 
the  second  installment  was  due,  and  that  the  executors  were  at  that  tim 
ready  and  willing  to  perform.  They,  were  not  bound  at  that  date  to  tendc 
performance;  it  is  sufficient  that  that  be  done  at  the  maturity  of  the  llni 
payment  The  rule  as  to  dependent  covenants  requires  only  that  tender  < 
the  deed  precede  an  action  for  the  purchase  money.  There  is  no  defense  t 
the  action,  and  the  plaintiffs  are  entitled  to  judgment  for  the  sum  of  $25 
425.58,  with  Interest  from  December  2,  1893. 

Argued  before  UYKMAN  and  PRATT,  JJ. 

F.  H.  Van  Vechten,  for  appellant 

Hoadly,  Lanterbach  &  Johnson  (F.  B.  Minrath,  of  connsel),  fo 
respondents. 

DYKMAN,  J.  This  is  an  appeal  by  the  defendant  from  a  jadj 
ment  entered  upon  the  decision  of  a  judge  of  tliis  court  in  favo 
of  the  plaintiffs,  against  the  defendant  The  findings  of  facts  an( 
conclusions  of  law  are  full  and  satisfactory,  and,  with  the  opinio! 
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of  the  trial  judge,  render  any  enlargement  here  unneceBsary.  The 
judgment  should  be  affirmed,  upon  the  opinion  of  the  court  below, 
with  costs. 


(&i  Hun,  350.) 

GLASSBY  T.  MBTIIOPOLITAN  LIFH  INS.  CO. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

ImuBAMCE— Ihsurable  Intbbest. 

Where  an  applicant  for  life  Insurance  caused  the  policy  to  be  Issued 
In  favor  of  another,  the  effect  is  the  same  as  If  it  had  been  issued  to  the 
applicant,  and  assigned  to  such  othw  person;  and  therefore  the  polioy 
Is  not  subject  to  the  objection  of  want  of  insurable  Interest 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Delia  Glassey  against  the  Metropolitan  Life  Insurance 
Company  on  two  policies  of  life  insurance.  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.    AfOrmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT  and  OULLEN,  JJ. 

Amouz,  Ritch  &  Woodford  (0.  N.  Bovee,  Jr.,  and  William  H. 
Arnouz,  oIf  counsel),  for  appellant. 

Baldwin  F.  Strauss  (Almet  F.  Jenks,  of  counsel),  for  respondent 

PRATT,  J.  The  provision  in  the  policies  for  forfeiture  in  case 
of  nonpayment  of  premiums  was  for  the  benefit  of  the  company,  and 
conld  be  waived.  The  evidence  of  waiver  was  properly  sub- 
mitted to  tbe  jury,  and  the  verdict  was  justified  by  the  evidence. 
l%e  acts  of  the  agents  from  which  waiver  was  implied  were  within 
the  scope  of  the  duties  of  the  agents,  and  their  legal  effect  does  not 
depend  upon  the  contract  between  the  parties. 

The  objection  of  no  insurable  interest  has  no  validity.  One  may 
insure  his  own  life,  and  the  policy,  when  issued,  will  be  valid  in  the 
bands  of  the  assignee.  In  the  case  at  bar  the  person  insured  made 
the  application,  and  caused  the  policy  to  be  issued  in  favor  of  the 
plaintiff.  In  legal  effect,  that  was  the  same  as  if  issued  to  the  per- 
son whose  life  was  insured,  and  by  her  assigned.  The  assignment 
•was  eliminated, — ^nothing  more.  The  objection  of  no  insurable  in- 
terest is  somewhat  ungracious,  after  the  company,  with  full  knowl- 
edge of  the  facts,  has  accepted  the  premiums,  and  in  the  present  case 
cannot  prevail.    All  concur. 


(84  Uun,  344.) 

PEOPLB  ex  reL  HILL  r.  MACB  et  al,  Board  of  TnuteeSL 

(Supreme  Court  General  Term,  Second  Department    February  11,  1895.) 

L  Officb  AMD  Offickb— Removal — Disobsdibkcb  of  Orders. 

A  charge  a^inst  a  street  commissioner  that  he  disobeyed  an  order  of 
the  board  of  trustees  that  no  new  work  should  be  begun  without  direction 
from  the  board  is  not  sustained  where  it  merely  appears  that  the  com- 
missioner filled  in  pUices  on  a  street  that  had  recently  been  graded,  but 
had  sunk  by  reason  of  frost 
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8.  Bams— What  Constitutsb  Dibobbsixncb. 

A  statement  by  a  street  commissioner  that  he  -wDnld  not  obey  a  certal 
resolution  of  the  board  of  trustees  Is  not  disobedience  of  such  resolntloi 
where  it  appears  that  be  afterwards  actually  compiled  with  it. 

Certiorari  by  Horace  K.  Hill  to  review  the  action  of  Arthur  t 
Mace  and  others,  constituting  the  board  of  trustees  of  the  villag 
of  Williamsbridge,  in  removing  relator  from  the  oflSee  of  street  con 
missioner.     Judgment  for  relator. 

Argued  before  DYKMAN,  PEATT,  and  CULLEN,  JJ. 

J.  W.  Bartram,  for  relator. 
Isaac  N.  Mills,  for  defendants. 

PRATT,  J.  This  is  a  certiorari  brought  to  review  the  actio 
of  the  defendants,  as  trustees,  in  removing  the  relator  from  oflfle 
as  street  commissioner.  The  facts  need  not  be  stated  at  lengtl 
further  than  to  say  that  the  charge  was  misconduct  in  ofQce.  Th 
first  charge  upon  which  he  was  found  guilty  reads  as  follows: 

"At  a  meeting  of  the  board  of  trustees,  held  on  the  14th  day  of  June,  189^ 
charges  were  preferred  against  the  commissioner  as  follows:  1  do  bereb 
prefer  charges  of  misconduct  in  office  against  H.  E.  Hill,  street  commisBiont 
of  the  village  of  Williamsbridge,  as  follows:  (1)  That  he  has  disobeyed  tli 
resolution  passed  by  the  board  of  trustees  of  the  village  of  Wllllamsbrldg 
at  an  adjourned  regular  meeting  of  the  said  board  of  trustees,  held  in  tl 
town  hall.  May  24,  1894,  commanding  him,  among  other  things,  that  "d 
work  be  done  on  any  street  unless  authorized  by  this  board,"  in  that  (a)  o 
or  about  the  0th  day  of  June,  1894,  without  having  been  authorized  by  tb 
board  of  trustees,  the  said  H.  K.  Hill,  as  street  commissioner,  did  commenc 
to  fill  in  with  earth  the  street  known  as  "lltta  Street,"  filling  in  the  strec 
both  east  and  west  of  the  White  Plains  road.' " 

Upon  this  charge  there  was  a  fatal  variance  between  the  proo 
and  the  charge,  and  a  failure  of  proof  to  substantiate  the  charge 
It  appeared  in  th.e  evidence  that  the  resolution  which  it  was  claime 
the  relator  disobeyed,  and  upon  which  the  charge  was  based,  an 
which  was  served  upon  the  relator,  was  as  follows: 

"H.  K.  Hill:  By  a  resolution  passed  last  night,  yon  were  ordered  to  mal 
written  r^orts  at  every  regular  meeting  of  the  board  of  all  work  done  sine 
previous  meeting;  the  number  of  men,  teams,  and  carts  employed  at  d&i 
of  report;  also  to  report  when  any  street  is  completed;  and  you  are  furthc 
ordered  to  begin  no  new  work  on  any  street  without  orders  from  the  boar 
of  trustees. 

"By  order  of  the  board,  Robert  Wallace,  Village  Clerk." 

So  that  the  order  was  that  no  "new"  work  on  any  street  should  b 
begun  without  orders  from  the  board  of  trustees.  The  fact  tume 
out  to  be  that  a  trifling  amount  of  work  was  done  on  Elevent 
street  which  had  never  been  finished.  It  was  not  new  work,  an< 
was  so  understood  by  the  relator.  It  was  a  slight  repair  upon 
street  that  liad  recently  been  graded,  that  had  sunken  in  place 
by  reason  of  frost 

The  only  other  charge  upon  which  he  was  convicted  is  the  to 
lowing: 

"(4)  That  on  the  7tb  day  of  Jane,  1894,  when  the  board  of  tmsteee,  at 
meeting  thereof,  passed  a  resolution  that  the  street  commiasiomer  is  hereb 
ordered  to  stop  digging  the  cellar  at  new  schoolhouse,  and  also  Bupplytn 
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mntractors  for  tliat  bnildlDg,'  and  said  resolution  was  communl* 
by  the  president  pro  tern,  of  the  said  board  of  trustees,  the  said 
treet  commissioner,  openly,  before  said  meeting  of  the  board  of 
refuse  to  obey  the  said  resolution." 

nnection  it  is  admitted  by  the  respondents,  and  made  a 
:ase,  as  follows,  as  to  the  above  charge: 

admitted  that  the  relator  did  not  dig  or  cause  to  be  dug  from 
the  new  schoolhouse,  and  did  not  supply  any  stone  to  the  con- 
lat  building  after  the  7th  day  of  June,  1894,  the  date  of  the 
e  above-named  motion  or  the  rescdution  (referring  to  the  resolth 
lich  the  above  charge  was  baBed),  but  that  be  compiled  strictly 
uctlon  in  said  resolution  contained." 

itore,  that  is  left  of  the  second  charge  is  that,  being 
e  president  of  the  board,  he  "openly,  before  said  meet- 
'use  to  obey  the  said  resolution";  but  it  is  admitted 
he  did  obey  the  same  to  the  letter.  The  circumstances 
I  that  statement  was  made,  taJ^en  in  connection  with  the 
did  obey  it,  do  not  make  it  sufiQcient  cause  of  misconduct 
iis  removal  from  oflBce.  The  words  were  spoken  under 
g  circumstances,  and  while  the  relator  was  laboring  un- 
ent  of  anger  and  a  sense  of  indignity,  and  was  not  in- 
refusal  to  obey  all  lawful  orders  of  the  trustees.  But 
ng  what  he  did  upon  this  occasion  does  not  constitute 
Ifeasance,  or  misfeasance  in  oflBce,  and  there  was  no  au- 
jmove  shown.  In  order  to  remove  a  person  from  oflSce, 
be  found  acts  or  omissions  relating  to  his  ofQce;  some 
neglect  of  duty,  or  incapacity  affecting  his  general  char- 
mless for  office.  Throop,  Pub.  Off.  §  366;  People  v.  Fire 
N.  Y.  445,  73  N.  Y.  437;  People  v.  Thompson,  94  N. 

;k  to  the  first  charge,  it  is  proper  to  remark  that  there 
'asion  in  the  evidence,  as  it  does  not*  clearly  appear  who 
abit  of  giving  orders  to  the  street  commissioner,  whether 
;e€  on  highways,  the  board  of  trusteeSj  or  whether  the 
if  looked  to  the  by-laws  printed  for  the  village  for  in- 
Be  had  been  instructed  previously  to  repair  this  street, 
no  proof  whatever  that  he  either  willfully  or  knowingly 
^ed  any  order  of  the  board  of  trustees.  The  judgment 
iversed,  and  the  relator  restored  to  office.    All  concur. 


BATES  v.  NEW  TORK  CENT.  &  H.  R.  R.  CO. 
irt,  General  Term,  Second  Department     February  11,  1895.) 

tfFAKIES— IhJTTBIBS  AT  CBOBBIlta — CONTSIBTJTORT  NSOLIOBHCB. 

>,  while  crossing  a  track  on  foot,  falls  to  notice  an  approaching 
!,  whidi  he  coold  have  seen  if  he  had  looked,  1b  guilty  of  contrib- 
iigence. 

>m  circuit  court,  Dutchess  county. 
Mary  E.  Bates  against  the  New  York  Central  &  Hudsoii 
ad  Company  to  recover  damages  resulting  from  the  death 
[.Y.s.no.4 — 22 
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of  plaintifra  intestate.    FlaintifF  was  nonsaited,  and  appeals.    Af- 
firmed. 
Argned  before  BBOWN,  P.  J.,  and  DYK3LAN  and  PRATT,  JJ. 

A.  M.  &  Cr.  Card,  for  appellant. 

Frank  Loomls  (Robert  F.  Wilkinson,  of  counsel),  for  respondent 

DTK3IAN,  J.  Tbia  Is  an  appeal  from  a  judgment  entered  upon 
a  nonsuit  at  the  circuit.  The  action  was  for  the  recorery  of  dam- 
ages resnlting  from  the  death  of  the  plaintiff's  intestate,  which  was 
caiised  by  a  train  of  cars  upon  the  railroad  of  the  defendant.  The 
course  of  the  railroad  at  the  place  of  the  accident  is  substantially 
north  and  south,  and  the  highway  which  crosses  it  there  runs 
nearly  east  and  west  The  deceased  was  drawing  ice  in  a  lumber 
box  wagon,  drawn  by  two  horses.  He  was  ctHuing  with  a  load  of 
ice  from  .the  west,  walking  on  the  north  side  of  his  wagon,  near 
the  fonv-ard  end,  holding  the  horses'  lines  in  his  left  hand,  and  rest- 
ing his  right  hand  on  the  side  of  the  wagon,  and  holding  his  whip  in 
his  right  hand  also.  As  he  approached  the  track,  he  looked  both 
ways,  and  continued  to  drive  on.  When  he  was  upon  the  track, 
which  is  single  at  that  place,  an  engine  with  a  pay  car  came  from 
the  south,  struck  the  deceased,  and  inflicted  injuries  upon  him,  fnjm 
which  he  died  in  a  few  days.  The  complaint  of  the  plaintiff  was 
dismissed  at  the  trial  at  the  close  of  the  testim(Hiy  on  her  bebxilf, 
upon  the  ground  that  the  evidence  failed  to  show  freedcxn.  from 
contributory  negligence  on  the  part  of  the  deceased-  The  facts  seem 
to  justify  such  dismissal.  The  deceased  was  walking,  and  thus  had 
entire  control  of  his  own  movements.  He  could  stop  and  recede 
instantaneously  at  his  volition.  One  of  the  witnesses  for  the  plain- 
tiff testified  that  she  saw  him  first  when  his  horses'  front  feet  were 
just  stepping  upoq  the  track.  Of  course,  he  was  then  about  10 
feet  from  the  track.  The  witness  went  out  of  her  house,  and  waved 
a  towel  at  the  deceased,  and  said  "Keep  back";  but  she  could  not 
attract  his  attention.  She  heard  the  train,  and  another  witness 
heard  it  also.  It  is  impossible,  in  view  of  that  testimony  and  the 
otiier  facts  and  circumstances,  to  escape  the  conclusion  that  the  de- 
ceased went  heedlessly  upon  the  track,  and  brought  the  calamity 
upon  himself.  He  could  see  a  considerable  distance  down  the  track, 
and  could  have  heard  the  noise  of  the  approaching  train.  That  he 
did  not  do  so  is  proof  of  negligence.  The  judgment  should  be  af- 
firmed, with  costs.    All  concur. 


(84  Hud,  337.) 

SANDMAN  V.  8BAMAN  et  aL 

(Supreme  Court,  General  Term,  Second  D^artment    Febmaty  11,  1885.) 

Fbaudulekt  Cowvbtancbb — Inferbscb  of  Pbadd. 

A  fraudulent  intent  ma^  be  Inferred  by  a  conv^ance  from  a  hnslHuid 
to  his  wife  where  It  appears  that  the  value  of  the  property  conveyed  was 
$5,000,  and  the  alleged  consideration  for  the  conveyance  was  a  debt 
amounting  to  about  $1,000.    Dykman,  J.,  dissenting. 
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Appeal  from  apecial  term,  Queens  county. 

Action  by  David  Sandman  against  Horace  Seaman  and  another 
to  set  aside  a  deed  made  by  defendant  Horace  Seaman  to  his  wife, 
Estelle  P.  Seaman,  on  the  ground  of  fraud;  that  such  conveyance 
be  declared  void  as  against  plaintiff.  There  was  a  judgment  in 
favor  of  plaintifr,  and  defendants  appekl.    Affirmed. 

The  opinion  of  Mr.  Justice  B^VRTLETT  at  speciiU  term  is  as 
follows: 

The  statement  made  by  Horace  Seaman,  upon  hla  examination  In  supple- 
mentary proceedings,  as  to  the  consideration  moving  from  his  wife  for  the 
conveyance  of  the  prt^erty  to  her,  ucems  to  me  more  credible  than  his  state- 
ment on  the  trial  of  the  present  action.  Assuming  the  consideration  to  have 
been  $1,000,  and  having  regard  to  the  fact  that  there  was  a  mortgage  of  $1,000 
on  the  premises,  she  seems  to  have  acquired  the  place  for  about  $3,000  less 
than  it  was  worth,  for  the  evidence  indicates  that  Its  value  was  not  less  than 
$5,000.  This  discrepancy  is  suflaclent  to  warrant  the  Inference  of  a  fraudulent 
Intent  In  disposing  of  it  at  a  time  when  the  owner  was  in  debt  to  the  plaintiff, 
and  was  putting  off  the  payment  of  his  debt,  especially  when  we  find  tiiat, 
by  conveying  this  prcq^erty  away,  he  deprived  himself  of  all  power  to  pay 
the  obligation.  The  constructive  imprisonment  of  the  defendant  Horace  8ea- 
num  within  the  liberties  of  the  jail  was  terminated  by  operation  of  law,  un- 
der section  111  of  the  Code  of  Civil  Procedure,  upon  the  expiration  of  six 
months  after  it  began.  That  period  had  expired  before  this  case  came  on  for 
trial,  and  hence  the  defendant  was  not  then  constructively  in  custody.  The 
taking  of  the  body  of  a  debtor  in  execution  bars  the  creditor  from  all  other 
remedy  for  the  collection  of  the  debt  so  long  as  the  imprisonment  continues. 
Koenig  T.  Steckd,  68  K.  Y.  476.  It  would  seem,  therefore,  that  the  defendant 
might  have  obtained  a  stay  of  proceedings  If  he  was  on  the  limits  when  the 
summons  was  served.  He  does  not  api>ear,  however,  to  have  raised  the  ob- 
jection that  the  remedies  of  the  creditor  were  suspended,  or  to  have  brought 
the  matter  In  any  way  to  the  attention  of  the  court,  until  the  trial,  when  It 
was  too  late,  because,  as  already  suggested,  the  constructive  imprisonment  had 
then  come  to  an  end.  There  must  be  Judgment  for  the  plaintiff,  with  costs 
against  the  defendant  Horace  Seaman. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

J.  J.  Bennett,  for  appellants. 
John  S.  QrilBth,  for  respondent 

PER  CURIAl^L  Judgment  afBrmed,  on  the  opinion  of  the  court 
at  special  term. 

DYKMAN,  J.  (dissenting).  This  is  an  appeal  from  a  judgment 
entered  upon  a  decision  of  a  judg^  after  a  trial  before  him,  without 
a  jury.  The  action  was  brought  to  set  aside  a  deed  of  conveyance 
of  real  property  made  by  the  defendant  Horace  Seaman  to  the  de- 
fendant Estelle  F.  Seaman,  who  is  his  wife,  upon  the  ground  of 
fraud.  The  basal  facts  are  these:  The  plaintiff,  as  the  agent  of 
Fisher  and  Levy,  sold  a  bill  of  goods  to  the  defendant  Horace  Sea- 
man in  July,  1890,  amounting  to  f  129.25.  The  defendant  Horace 
paid  a  part  of  the  bill,  and  a  balance  of  f89.27  remained  unpaid  in 
January,  189L  The  plaintiff  paid  that  balance  to  Fisher  and  Levy, 
at  the  request  of  the  defendant  Horace,  who  promised  the  plain- 
tiff to  repay  him  tn  a  few  days.  Upon  being  requested  to  make 
such  payment,  the  defendant  Horace  gave  the  plaintiff  his  promis- 
sory note  for  the  amount,  payable  in  three  months,  which  the  plain- 
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tiff  accepted.  When  that  note  became  due,  It  was  not  paid,  and  tl 
defendant  Horace  gave  the  plaintiff  a  new  note  for  the  amount  of  t 
old  one  and  the  accrued  interest,  payable  in  four  months,  and  up 
this  last  note  the  plaintiff  obtained  the  judgment  which  forms  t 
base  of  this  action.  On  the  27th  day  of  December,  1892,  the  c 
fendant  Horace  was  arrested,  and  imprisoned  in  Raymond  Stre 
jail,  in  Kings  county,  upon  an  execution  issued  against  his  pers< 
upon  the  judgment  of  the  plaintiff.  He  was  admitted  to  the  ji 
limits  January  3, 1893,  and  it  does  not  appear  that  he  has  ever  be 
discharged  therefrom.  The  judgment  upon  which  he  was  impr 
oned  was  9203.22.  On  the  7th  day  of  March,  1891,  the  defenda 
Horace  executed  to  his  wife  a  deed  of  conveyance  for  certain  re 
property  in  Queens  county,  and  the  trial  judge  has  found  that  su 
conveyance  was  executed  and  accepted  for  a  consideration  far  belo 
the  actual  value  of  the  premises,  and  with  the  intent  to  hind< 
delay,  and  defraud  the  creditors  of  the  husband,  and  especially  t 
plaintiff. 

There  is  no  proof  in  the  case  of  any  intent  to  defraud  creditoi 
except  the  inferences  to  be  drawn  from  the  transaction  itself  ai 
the  surrounding  circumstances,  and  they  are  insufficient  to  justi 
an  implication  of  fraud  against  the  wife.  The  evidence  is  unco 
tradicted  which  proves  an  indebtedness  from  her  husband  to  her 
a  considerable  sum  of  money,  and  the  law  is  well  settled  that 
debtor  has  a  legal  right  to  appropriate  his  property  to  the  pa 
ment  of  one  creditor  in  preference  to  another,  and  it  follows  th 
no  fraud  can  be  predicated  upon  such  a  transaction.  All  the  wi 
has  done  in  this  case  is  to  receive  a  conveyance  of  the  proper 
in  question  from  her  husband  in  payment  of  his  liability  to  h< 
and  no  fraud  can  be  infen-ed  against  her  therefor,  because  the  Is 
justifies  her  act  The  only  ground  for  an  inference  of  fraud 
fraudulent  intent  against  the  husband  is  thie  fact  that  the  proper 
was  worth  more  at  the  time  of  the  transfer  than  the  husband  ow( 
his  wife.  Assuming  the  fact  to  be  so,  is  that  a  sufficient  ground  f 
the  inference  of  a  fraudulent  intent?  This  deed  can  only  be  nul 
fied  for  fraud,  and  cannot  be  set  aside  in  this  suit  for  inadequai 
of  consideration;  yet  that  is  all  we  have,  and  even  that  is  not  ve 
glaring.  As  we  have  seen  above,  a  debtor  may  turn  over  proper 
to  pay  one  creditor  in  preference  to  another,  and  the  exercise 
that  right  signifies  an  intention  to  prevent  that  other  from  colle< 
ing  his  claim.  The  very  act  which  the  law  authorizes  has  tl 
effect  to  hinder  and  delay  creditors  who  are  not  preferred.  Jewe 
V.  Noteware,  30  Hun,  194.  Our  conclusion  is  that  the  finding 
fraud  is  unsupported  by  evidence,  and  also  that  the  title  of  the  wi 
•was  unimpeached,  because  it  appeared  that  there  was  a  valuab 
consideration  for  the  conveyance,  and  It  did  not  appear  that  si 
was  aware  of  any  fraudulent  intent  on  the  part  of  her  husban 
Starin  V.  Kelly,  88  N.  Y.  421.  Under  such  circumstances,  fraud  ca 
not  be  imputed  to  the  wife,  and  the  conveyance  to  her  cannot  1 
disturbed.  We  cannot  determine  the  legal  effect  of  the  impriso 
ment  of  the  defendant  Horace  upon  the  execution  issued  again 
his  body  upon  the  judgment  of  the  plaintiff  against  him,  because  ti 
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facts  are  not  set  up  in  the  answer  in  this  action;  and  although 
the  evidence  was  introduced  without  objection,  and  is  contained 
in  the  record,  we  cannot  order  an  amendment  of  the  answer  so  as 
to  make  it  conform  to  the  proof,  because  the  amendment  would 
Introduce  a  new  defense.  Upon  tte  first  ground  discussed,  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 


DORN  v.  TOWN  OF  OTSTBB  BAT. 

(Supreme  Court,  General  Term,  Second  DeiMirtment    February  11,  1895.) 

Dkfectivb  Hiqhwatb— NBOiiiBESCK  OJ"  Officers. 

llie  commissioner  of  highways  of  defendant  town  Is  not  chargeabl* 
with  neglect  In  not  ascertaining  that  a  highway  was  obstructed  by  a  snow- 
drift, and  remoTlng  It  before  the  accident  to  plaintiff  was  caused  thereby, 
where  it  appears  that  about  five  days  previously  a  snowstorm  commenced, 
and  continued  imtil  the  afternoon  of  the  day  before  the  accident 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Auguste  Dom  against  the  Town  of  Oyster  Bay  to  re- 
:over  damages  for  the  death  of  plaintiff's  intestate  alleged  to  have 
t)een  caused  by  reason  of  a  defective  highway  in  defaidant  town. 
Plaintiff  was  nonsuited,  and  appeals.    Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Grout,  De  Fere  &  Mayer  (Paul  E.  De  Fere,  of  counsel),  for  ap- 
pellant. 
F.  H.  Van  Vechten,  for  respondent, 

DYKMAN,  J,  The  towns  of  this  state  are  the  primary  political 
livisions.  As  they  exist  here,  they  were  unknown  to  the  common 
aw,  and  are  aU  of  statutory  creation.  They  were  erected  and 
>rganized  by  statute,  and  all  their  duties  and  obligations  are  pre- 
icribed  by  statute,  and  they  derive  their  capacity  and  powers  from 
he  same  source.  In  the  early  history  of  the  state,  their  capacity  was 
imited,  and  their  duties  and  liabilities  were  but  few.  By  tiie  Revised 
Statutes,  each  town,  as  a  body  corporate,  had  capacity  to  purchase  or 
lold  property  for  certain  purposes,  to  sue  and  be  sued,  and  to  make 
ertain  contracts  in  relation  to  corporate  property  and  affairs.  Mod- 
m  legislation  has,  however,  enlarged  their  capacity,  and  indued 
hem  with  powers,  and  imposed  upon  them  obligations,  similar  to 
hose  possessed  by  municipal  corporations.  During  the  war  of  the 
Rebellion,  the  legislature  passed  laws  directing  the  different  towns 
0  borrow  money  to  pay  bounties  to  soldiers,  and  issue  bonds  of  the 
own  as  security  for  its  payment.  About  the  year  1865  several  spe- 
ial  statutes  were  enacted  by  the  legislature  providing  for  the  open- 
Qg  and  grading  of  wide  avenues  in  Westchester  county,  and  directing  • 
he  county  treasurer  to  issue  bonds  of  the  several  towns  through 
phich  the  avenueswere  to  be  constructed  to  payforthe  improvements, 
t  was  decided  that  the  legislature  possessed  the  power  to  direct  the 
mprovements,  and  impose  the  burden  of  paying  therefor  upon  the 
lifferent  towns.    People  v.  Flagg,  46  N.  Y.  401.    So  the  towns  were 
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made  legal  entities,  and  clothed  with,  power  to  incur  obligatioi 
and  become  liable  for  their  payment  Finally  the  legislature  h 
declared  that  "a  town  is  a  municipal  corporation,  comprising  tl 
Inhabitants  within  its  boundaries,  and  formed  for  the  purpose 
exercising  such  powers,  and  discharging  such  duties  of  local  go 
emment,  and  administration  of  public  alCairs,  as  have  been  or  mi 
be  conferred  or  imposed  upon  it  by  law."  Laws  1890,  p.  1211,  § 
So  the  liability  of  towns  for  injuries  caused  by  defects  or  obstm 
tions  in  highways  is  also  the  result  of  modem  legislation.  Plai 
ing  themselves  upon  the  fact  that  the  towns  had  no  ownership 
interest  in  the  highways  within  their  borders;  that  even  their  u 
did  not  pertain  exclusively  to  the  inhabitants  of  the  towns,  b 
only  in  common  with  the  whole  people;  that  the  officers  having  ti 
care  of  the  highways  were  not  the  agents  of  the  towns,  and  receive 
no  Instructions  from  them, — the  courts  in  the  earlier  cases  refua 
to  entertain  suits  against  the  towns  for  the  recovery  of  damages  f 
accidents  on  the  highways  therein.  As  late  as  the  year  1864,  t] 
right  to  maintain  such  actions  was  substantially  denied  in  the  con 
of  appeals  in  the  case  of  Garlinghouse  v.  Jacobs,  29  N.  Y.  300,  ai 
it  was  said  in  that  case  that  from  the  organization  of  the  state  go 
emment,  down  to  1820,  there  was  no  known  instance  in  this  state 
an  attempt  to  enforce  a  civil  remedy  in  respect  to  highway 
Finally,  in  1870,  the  court  of  appeals  decided  in  favor  of  the  rig; 
to  maintain  such  actions  against  commissioners  of  highways.  Hov 
V.  Barkhoof,  44  N.  Y.  113.  After  that  time  actions  of  that  ch« 
acter  were  frequently  sustained,  down  to  1881,  when  the  towns  we 
made  liable,  by  a  special  statute  (Laws  1881,  c.  700),  for  damages 
persons  and  property  sustained  by  reason  of  defects  in  highwa; 
and  bridges,  in  cases  where  the  commissioners  of  highways  we 
then  liable  therefor.  In  1890  the  towns  were  made  absolutely  liab 
for  aU  damages  to  persons  and  property  sustained  by  reason  of  d 
fects  in  highways  or  bridges  existing  by  reason  of  neglect  of  coi 
miseioners  of  highways  of  such  town.  Laws  1890,  p.  1181.  Th 
examination  manifests  the  gradual  development  of  the  powers  ai 
liabilities  of  the  towns  in  this  state,  and  shows  that  the  underlyii 
reason  for  the  liability  of  the  town  for  injuries  sustained  upon  tl 
public  roads  is  the  negligence  of  the  commissioners  of  highwaj 
The  case  before  us  is  an  appeal  by  the  plaintiff  from  a  judgmei 
entered  upon  a  nonsuit  at  the  circuit,  and  from  an  order  denyii 
a  motion  for  a  new  trial  on  the  minutes  of  the  court  The  suit 
for  the  recovery  of  damages  resulting  from  the  death  of  the  plai 
tiff's  intestate,  which  is  alleged  to  have  been  caused  by  the  defect!^ 
condition  of  a  highway  in  the  town  of  Oyster  Bay,  existing  by  re 
son  of  the  negligence  of  the  commissioners  of  highways  of  that  tow 
The  material  facts  are  these:  The  plaintiff  was  driving  two  horsi 
attached  to  a  covered  baker's  wagon  on  Tuesday,  the  2l8t  day  ^ 
Febraary,  1893,  between  6  and  7  o'clock  in  the  evening,  along 
public  highway  between  Bethpage  and  Farmingdale,  in  the  tov 
pf  Oyster  Bay.  The  wagon  was  upset  in  a  bank  of  snow,  and  tl 
rear  part  fell  upon  the  daughter,  and  she  was  killed.  A  snowston 
accompanied  with  wind,  commenced  in  that  locality  five  or   s 
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lays  previous  to  the  accident,  and  continued,  with  more  or  less 
"egnlarlty  and  eeverity,  until  8  o'clock  on  Monday,  the  day  before 
he  accident  Tbe  snow  was  blown  and  drifted  into  the  road  for 
ibout  one-eighth  of  a  mile  in  the  vicinity  of  the  accident  The  snow- 
)ank  was  about  three  feet  deep  at  that  point  Before  a  recovery 
»n  be  had  agfdnst  a  town  in  an  action  ot  this  character,  it  must 
)e  made  to  appear  that  the  obstruction  in  the  highway  which  caused 
he  injury  existed  by  reason  of  the  neglect  of  &e  commisBioners  of 
lighways  of  the  town,  and  we  find  the  record  in  this  case  destitute 
>f  proof  to  establish  that  essential  fact  The  time  which  elapsed 
letween  the  cessation  of  the  storm  of  snow  and  wind  at  3  o'clock 
m  the  afternoon  of  Monday  and  6  o'clock  in  the  evening  of  Tuesday, 
^hen  the  accident  happened,  was  InsufQcient  to  afford  time  to  the 
nmmissioners  of  highways  to  ascertain  the  existence  of  the  obstrac- 
ion  in  the  highway,  and  an  opportunity  to  remove  the  same.  The 
luty  of  commissioners  of  highways  in  relation  to  the  removal  of  ob- 
itructions  or  the  reparation  of  defects  is  a  qualified  one.  They  are 
■equired  to  exercise  reasonable  care,  under  all  the  circumstances, 
md  their  negligence  is  the  omission  of  such  care.  The  towns  in 
liis  state  are  not  required  to  maintain  the  highways  within  their 
orders  in  a  condition  of  absolute  safety,  and  their  commissioners 
>f  highways  are  not  bound  to  constant  vigilance  and  inspection 
>f  the  roads.  Ordinary  care  is  the  limit  of  responsibility,  and  that 
lenotes  such  care  and  conduct  on  their  part  aa  a  reasonable  and 
>rudent  person  would  ordinarily  exercise  under  similar  circum- 
itances.  Lane  v.  Tbwn  of  Hancock,  142  N.  Y.  510,  87  N.  £.  473. 
rested  by  these  rules,  the  evidence  was  entirely  insufficient  to  sup- 
)ort  a  verdict  in  favor  of  the  plaintiff.  The  duty  resting  upon 
Dimicipalities  in  relation  to  the  removal  of  accumulations  of  ice  and 
mow  from  streets  and  sidewalks  within  their  limits  has  been  so 
nuch  and  so  recentiy  discussed  as  to  render  the  pursuit  of  the 
inbject  by  us  unprofitable.  Lane  v.  Town  of  Hancock,  supra;  Hub- 
jell  V.  City  of  Yonkers,  104  N.  Y.  435,  10  N.  E.  858.  It  is  to  be 
)bserved,  however,  that  there  is  an  obvious  difference  between  the 
>bligation8  of  rural  towns  and  municipal  corporations,  like  cities 
md  villages,  in  respect  to  the  care  of  highways,  and  the  rule  is 
nore  stringent  in  respect  to  the  latter  than  the  former.  Hyatt  v. 
tillage  of  Bondout,  44  Barb.  386.  The  fact  that  tiie  towns  are  now 
nade  municipal  corporations  will  not  change  this  rule,. because  the 
reason  for  it  still  exists.  The  facts  and  circumstances  disclosed  were 
usufficient  to  justify  a  jury  in  finding  a  verdict  for  the  plaintiff,  and 
I  nonsuit  was  therefore  properly  granted.  Lane  v.  Town  of  Han- 
iock,  supra.  The  judgment  and  order  denying  the  motion  for  a  new 
rial  should  be  affirmed,  with  costs. 
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PEOPLE  ex  rel.  WEOHSLER  et  al.  ▼.  BOARD  OF  ASSESSORS  OF  CITI 
OF  BROOKLYN.  PEOPLE  ex  reL  MARX  et.  al.  T.  SAME.  PEOPLI 
ex  rel.  ROBINSON  et  aL  T.  SAME.  PEOPLE  ex  reL  BRASHER  t 
SAME.     PEOPLE  ex  rel.  WUESTL  v.  SAME.  * 

(Supreme  Court,  General  Term,  Second  D^artment     February  11,   1805. 

Taxation — Review  of  Assessment. 

Under  Laws  1880,  c.  260,  providing  that  an  aasessment  taiay  be  reviewer 
on  certiorari  where  the  petition  states  that  the  assessment  Is  erroneou 
by  reason  of  overvaluation,  or  Is  unequal  in  that  It  was  made  at  a  hlgbe 
pr<^;KM:tionate  valuation  than  other  property  on  the  same  roll,  and  tha 
petitioner  Is  or  will  be  Injured  thereby,  a  petition  is  not  sufficient  where  i 
merely  states  that  the  assessment  is  erroneous  by  reason  of  overvalua 
tion,  or  that  it  is  disproportionate  for  the  reason  that  the  property  is  no 
assessed  at  the  same  proportionate  valuation  aa  other  property  <m  tb 
same  rolL 

Appeal  from  special  term,  Kings  coanty. 

ApplicationB  by  Joseph  Wechsler  and  others,  Frederick  Marx  ant 
others,  Jeremiah  P.  Robinson  and  others,  William  M.  Brasher,  an( 
Joseph  Wuestl,  respectively,  to  review  the  proceedings  of  Willian 
Harkness  and  others,  constituting  the  board  of  assessors  of  th( 
city  of  Brooklyn,  to  assess  the  property  of  relators.  Prom  an  orde 
denying  a  motion  to  quash  the  writs  of  certiorari,  defendant  appeals 
Reversed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Albert  O.  McDonald  (Henry  Yonge,  of  counsel),  for  appellants. 
J.  Stewart  Ross,  for  respondents. 

DYKMA2T,  J.  Proceedings  were  Instituted  In  all  the  above-en 
titled  actions  to  review  the  action  of  the  board  of  assessors  of  thi 
city  of  Brooklyn  in  the  assessment  of  the  property  of  the  relator 
located  in  that  city.  The  proceedings  in  each  case  were  based  upoi 
a  petition  which  prayed  for  a  writ  of  certiorari,  and,  after  the 
issuance  of  the  writ,  the  defendant  in  each  case  made  a  motioi 
at  special  term  to  quash  the  same.  The  motion  was  denied  ii 
each  case,  and  defendants  have  appealed  in  each. 

The  real  question  upon  the  motion  and  upon  these  appeals  hai 
reference  to  tlie  petition,  which  is  challenged  for  insufficiency.  Ii 
the  view  we  take  of  the  question,  it  will  be  only  necessary  for  ui 
to  examine  the  statement  of  the  grievance  of  the  relators.  In  thai 
respect  the  petitions  are  substantially  the  same,  and  the  allega 
tion  in  respect  to  inequality  is  that  the  action  of  the  board  o 
assessors  in  making  the  assessment  of  the  property  of  the  relator) 
is  erroneous,  unequal,  and  disproportionate,  for  the  reason  that  suci 
property  is  not  assessed  in  the  same  proportionate  valuation  ai 
other  real  property  on  the  same  assessment  roll.  In  the  case  oi 
Wechsler  the  allegation  is  that  such  assessment  has  been  made  at  t 
higher  proportionate  valuation  than  other  real  estate  on  the  sam< 
assessment  roll.  These  proceedings  are  prosecuted  under  and  ii 
pursuance  of  chapter  269  of  the  Laws  of  1880.  The  first  section  o: 
that  act  prondes  for  the  allowance  of  certiorari  upon  a  duly-veriflet 
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petition  to  review  an  assessment  of  property  when  the  petition 
shall  set  forth  that  the  assessment  is  illegal,  specifying  the  grounds 
of  the  alleged  illegality,  or  is  erroneous  by  reason  of  overvaluation, 
or  is  unequal,  in  that  the  assessment  has  been  made  at  a  higher 
proportionate  valuation  than  other  real  or  personal  property  on 
the  same  roll  by  the  same  ofQcers,  and  that  the  petitioner  la  or  will 
be  injured  by  such  alleged  illegal,  erroneous,  or  unequal  assessment. 
The  statute,  therefore,  was  designed  to  furnish  a  remedy  for  ille- 
gality, inequality,  or  error.  These  relators  complain  of  Inequality, 
and  base  their  claim  for  relief  on  that  ground. 

The  proceeding  is  initiated  by  a  petition,  which  thus  stands  in 
the  place  of  a  complaint;  and  while  it  is  necessary  only  to  state 
resultant  facts,  as  contradistinguished  from  evidentiary  facts,  yet 
such  facts  must  be  stated  as  would  justify  the  granting  of  the  relief 
sought  if  the  allegations  were  all  admitted.  These  relators,  ex- 
cept Wechsler,  all  complain  that  their  assessments  are  unequal  and 
disproportionate,  because  their  property  is  not  assessed  in  the  same 
proportionate  valuation  as  other  real  property  on  the  same  assess- 
ment roll.  That,  however,  is  not  an  allegation  that  their  property  is 
assessed  at  a  higher  proportionate  valuation  than  other  property 
on  the  same  roll,  and  such  an  averment  is  made  essential  by  the 
first  section  of  the  statute.  Wechsler,  as  we  have  seen,  charges 
that  his  assessment  has  been  made  at  a  higher  proportionate  valua- 
tion than  other  property  on  the  same  roll,  and  that  may  be  true  if 
one  piece  of  proper^  is  lower  in  proportion  than  his  property.  It 
is  noticeable  that  none  of  these  relators  allege  that  their  property 
is  assessed  at  an  overvaluation,  or  that  it  is  assessed  at  a  higher 
proportionate  rate  than  property  is  generally  assessed  on  the  same 
roll;  and,  unless  such  is  the  fact,  they  have  sustained  no  injury, 
and  are  entitled  to  no  relief.  People  v.  Badgley,  138  N.  Y.  314, 
33  N.  E.  1076. 

The  best  exposition  of  the  scope  and  design  of  the  statute  under 
consideratioin  which  has  been  given  by  the  courts  was  rendered  by 
Judge  Andrews  in  the  case  of  People  v.  Carter,  109  N.  Y.  576,  17 
N.  E.  222,  where  he  said: 

"The  petitioner  must  show  a  state  of  facts  from  whicb  a  presumption  Justly 
arlsBB  that  the  Inequality  of  which  he  complains  will  subject  him  to  the  pay- 
ment of  more  than  his  Just  proportion  of  the  aggregate  tax,  and  this  presump- 
tion is  not  raised  by  proof  tliat  in  a  particular  instance  property  is  assessed 
at  a  proportionately  lower  valuation  than  bis  own." 

Tested  by  this  rule,  and  the  decision  of  the  court,  in  that  case  and 
the  case  of  People  v.  Badgley,  138  N.  Y.  317,  33  N.  E.  1076,  we  deem 
all  the  petitions  in  these  cases  defective  and  insufBcient  That  con- 
clusion renders  the  examination  of  the  other  questions  raised 
unnecessary,  and  the  orders  appealed  from  should  all  be  reversed, 
with  f  10  costs  and  disbursements  in  each  case. 


Digitized  by 


Google 


346  new  YOKE  bupflememt,  vol.  82.       [Sap.  ( 

(84  Hon,  34&) 

MA.HONBT  T,  DWYER. 

(SapreiM  Oonrt,  General  Term,  Second  Department    Febmary  11,  ISO 

Dakgbrous  Animals— Liability  fob  Ikjuriks  Ihtlictbd  bt. 

One  who  puts  a  dangerous  animal  In  a  place  tbat  he  knows  the  pat 
are  In  the  habit  of  traveling  Is  liable  for  injuries  inflicted  by  such  anlm 
though  the  place  was  not  a  highway. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Patrick  Mahoney  against  Cornelius  Dwyer  for  person 
Injuries.  Prom  a  judgment  entered  on  a  yerdict  in  favor  of  plai 
tiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  defenda 
appeals.    Affirmed. 

Argued  before  BKOWN,  P.  J,  and  DYKMAN  and  PBATT,  JJ. 

M.  L.  Towns,  for  appelant 
Sanders  Shanks,  for  respondent. 

PBATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
verdict  and  from  an  order  denying  a  motion  for  a  new  trial  Aft 
a  careful  reading  of  the  case,  we  are  satisfied  the  verdict  is  si 
tained  by  sufficient  evidence.  It  was  not  essential  to  show  that  t 
lane  where  the  plaintiff  was  injured  was  a  public  street.  A  par 
has  no  ri^t  to  put  a  dangerous  animal  in  a  place  th.at  he  kno^ 
the  public  are  in  the  habit  of  traveling.  The  plaintiff  testified  th 
the  lane  was  used  by  the  people  as  a  thoroughfare.  This;  witho 
any  evidence  to  the  contrary,  was  sufficient  to  warrant  its  subm 
sion  to  the  jury.  As  to  the  exception  taken  to  the  ruling  of  tJ 
judge  in  ezduding  evidence  upon  the  trial,  it  may  be  said  th 
those  matters  fairly  fall  within  the  discretion  of  the  judge  wheth 
to  allow  or  refuse  the  answers  to  the  questions,  it  being  appare; 
that,  whether  answered  or  not,  they  would  have  had  no  legitima 
influence  upon  the  verdict;  besides,  the  subject  to  which  the  ei 
dence  related  was  fully  inquired  into,  and  could  not  have  failed 
have  been  understood  by  the  jury.  The  injury  the  subject  of  i 
quiry  was  exhibited  to  the  jury,  and  experto  were  examined  as 
its  cause,  and  the  effort  to  make  the  plaintiff  admit  he  had  suffer 
from  a  loathsome  disease,  after  he  had  refused  to  answer  on  ti 
ground  that  the  answer  would  degrade  him,  was  not  material  enouj 
to  the  issue  to  furnish  cause  to  call  for  a  reversal  of  the  judgmei 
Even  if  plaintiff  had  had  such  disease,  it  furnished  no  defense 
the  action,  but  was  urged  to  account  for  tiie  scar  upon  his  groi 
which  was  held  to  have  been  made  with  a  blunt  or  semi-blunt  1 
strument  Kiere  is  another  answer  to  the  exceptions:  (1)  The  qnt 
tions  called  for  evidence  of  matters  that  occurred  several  years  i 
mote  from  the  occurrence  under  investigation ;  and  (2)  the  questioi 
were  not  put  so  as  to  refer  specifically  to  the  injury  complained  c 
While  we  think  the  verdict  was  quite  ample  to  compensate  tl 
plaintiff,  we  cannot  say  it  is  so  excessive  as  to  call  for  a  revers 
of  the  judgment    Judgment  affirmed,  with  costs.    All  concur. 
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.) 

PINLATSON  et  al.  t.  WIMAN. 

tart.  General  Term,  Second  Department    February  11,  1886.) 

Construction — Pkovince  of  Court. 

tlie  terms  of  a  contract  are  ascertained,  Its  meaning  presents 

n  of  law  only,  vhlcb  must  be  determined  by  the  court. 

J  William  Finlayson  and  another  against  Erastns  Wiman 
a  balance  alleged  to  be  due  on  the  purchase  price  of 
of  the  (^apital  stock  of  the  Staten  Island  Rapid-Transit 
ompany.  A  rerdict  was  directed  in  favor  of  plaintifls, 
[ant's  exceptions  were  ordered  to  be  heard  at  general 
i  first  instance.  Judgment  for  plaintiffs. 
)efore  DYKMAN  and  PRATT,  JJ. 

&  Redfield,  for  plaintiffs. 
7.  Roe,  for  defendant 

N,  J.  This  is  an  application  for  Judgment  upon  a  ver- 
iry  in  favor  of  the  plaintiffs  under  the  direction  of  the 
the  exceptions  should  be  heard  in  the  first  instance  at 
I  term.  The  action  was  brought  for  the  recovery  of  the 
loney  of  325  shares  of  stock  sold  by  the  plaintiffs  to  the 

The  complaint  in  the  action  alleges  that  in  February, 
plaintiffs  and  defendant  made  an  agreement  by  which 
undertook  to  buy  from  the  former  the  shares  of  stock 
at  the  price  of  their  par  value,  which  was  $32,500;  that 
lefendant  made  defaiUt  in  payment  under  this  contract, 
t  was  rescinded  by  mutual  consent.  Hie  parties  made  an- 
•act,  in  January,  1890,  by  which  the  defendant  agreed  to 
me  stock  at  50  per  cent  of  its  par  value,  that  is,  f  16,250, 
Iditional  sum,  equal  to  5  per  cent  thereof,  which  was 
on  the  delivery  of  the  certificates.  The  defendant  hav- 
default  in  that  payment  the  last  agreement  was  also 

this  respect,  to  wit:  That  the  purchase  price  instead  of 
ble  in  one  sum,  on  delivery  of  the  stock  certificates,  was 
by  installments,  the  plaintiffs  in  the  meantime  to  hold 
ateo  as  security  for  the  due  payment  of  the  price  agreed 
!  complaint  then  alleges  the  defendant's  payment  of  the 
ment  of  £1,000  under  the  last  modification  of  the  agree- 
readiness  and  willingness  of  the  plaintiffs  to  deliver  the 
of  stock,  and  their  tender  of  the  certificates,  and  the  de- 
efusal  to  accept  the  same.  The  defendant  answered  the 
and  denied  specifically  the  allegations  thei-eof.  He  also 
Irmatively,  by  way  of  defense  and  counterclaim,  that 
hich  was  made  and  accepted  was  at  the  price  of  50  per 
J  par  value  thereof,  with  interest  thereon  at  the  rate  of 
per  annum  from  November  15,  1883,  payable  in  install- 
1,000,  as  he  thereafter  became  able  to  do  so,  the  stock 
ered  by  plaintiffs  in  lots  as  paid  off  by  the  defendant; 
ifendant  on  July  31,  1890,  paid  to  the  plaintiffs,  on  ac- 
le  purchase  price,  £1,000  sterling,  equivalent  to  f4,840; 
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and  that  the  plaintifFs  failed,  neglected,  and  refused  to  deliver  t 
the  defendant  the  shares  which  he  then  became  entitled  to  receiv< 
bnt  since  that  time  he  has  been  unable  to  make  anj  other  pui 
chases  or  payments;  and  then  demands  judgment  for  the  f4,84 
paid  by  him,  with  interest  The  jury,  under  the  direction  of  th 
court,  found  a  verdict  in  favor  of  the  plaintifFs  for  the  sum  < 
f  19,660.95,  which  was  the  amount  of  the  purchase  money  of  th 
stock,  with  interest,  the  stock  to  remain  where  it  was,  subject  t 
be  delivered  on  the  satisfaction  of  the  judgment,  and,  as  we  hav 
Already  said,  directed  the  exceptions  to  be  heard  in  the  first  ii 
stance  at  the  general  term. 

The  only  exceptions  taken  by  the  defendant  were  to  the  retnsi 
of  the  court  to  dismiss  the  complaint  at  the  close  of  the  plaii 
tiff's  case,  and  to  the  direction  of  a  verdict  in  favor  of  the  plaii 
tiffs.  The  ground  of  both  exceptions  is  the  same,  to  wit,  that  n 
contract  was  shown.  No  request  was  made  that  any  question  ( 
fact  should  be  submitted  to  the  jury.  There  was  no  conflict  < 
evidence  on  any  issue  in  the  case,  as  the  contract  was  solely  ev 
denced  by  the  letters  and  cablegrams  of  the  parties.  The  questioc 
involved  were  whether  the  correspondence  disclosed  a  valid  coi 
tract,  and,  if  so,  whether  the  terms  thereof  were  those  alleged  in  tb 
complaint,  or  were,  on  the  other  hand,  those  alleged  by  the  defen< 
ant  in  his  afQrmative  defense  and  counterclaim.  Upon  the  onl 
point  raised  by  the  question  whether  any  contract  was  shown,  tli 
only  preliminary  proof  was  the  written  correspondence  of  the  pa 
ties,  which  was  by  mail  or  cablegram,  as  the  plaintiffs  reside  i 
Glasgow,  and  the  defendant  in  New  York  City.  Only  so  much  < 
this  correspondence  is  printed  in  the  case  as  is  material  on  tb 
question  of  the  validity  of  the  exceptions  taken  by  the  defendai 
at  the  trial. 

The  letters  contained  in  the  record,  taken  in  connection  with  th 
admissions  of  counsel  made  for  the  purpose  of  the  present  hearinj 
disclose  the  fact  that  the  plaintiffs  originally  acquired  the  stock  i 
question  by  purchase  from  the  defendant,  paying  him  therefor  on  N( 
vember  5,  1883,  the  price  of  £3,250  sterling,  or  |16,250  in  our  cu 
rency,  which  was  50  per  cent,  of  the  par  v^ue.  That  fact  was  ms 
terial  in  explanation  of  the  context  of  the  correspondence.  The  mi 
tual  asseut  of  the  parties  to  the  agreement  of  purchase  and  sal 
was  proven  by  their  written  correspondence.  'The  express  tern: 
and  language  of  the  parties  were  before  the  court,  over  their  respei 
tive  signatures.  Their  legal  effect,  and  whether  they  disclosed  th 
assent  which  is  essential  to  the  validity  of  every  contract,  wei 
questions  of  law  for  the  court,  which  it  was  the  province  of  th 
trial  court,  and  not  the  jury,  to  determine.  The  rule  of  law  on  th 
subject  is  this:  When  the  terms  and  language  of  a  contract  ai 
ascertained,  its  meaning  and  intent  present  questions  of  law  onl; 
and  it  is  the  duty  of  the  court,  and  not  of  the  jury,  to  determin 
and  declare  what  it  is.  Dwight  v.  Insurance  Co.,  103  N.  Y.  352, 
N.  E.  654.  It  is  only  when  there  is  conflicting  evidence  as  to  th 
terms  of  the  agreement,  or  where  extraneous  evidence  raises  som 
doubt  over  the  subject-matter  of  the  claimants  thereunder,  that  th 
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tion  of  contracts  can  be  submitted  to  a  Jury.  Tndepend- 
his  view,  however,  it  is  to  be  stated  that  the  counsel  for 
lant  made  no  request  for  the  submission  of  any  question 
rj,  and  he  must,  therefore,  be  considered  as  agreeing  to 
e  question  of  fact  to  the  judge.    Dillon  r.  Cockroft,  90 

time  of  the  commencement  of  this  action  there  were  three 
idles  which  the  plaintiffs  were  at  liberty  to  seek.  In  the 
f,  they  might  have  retained  the  stock  for  the  defendant, 
him  for  the  entire  purchase  price  thereof;  or  they  could 
the  stock,  and  recovered  the  difference  between  tie  con- 
e  and  the  price  for  which  it  was  sold;  and,  third,  they 
p-the  stock  as  their  own,  and  recover  the  difference  be- 
!  contract  price  and  its  market  value.  The  complaint  in 
D  was  framed  with  the  view  of  obtaining  the  relief  last 
itioned,  but  in  our  view  it  contains  sufficient  allegations 
the  plaintiffs  to  the  relief  which  they  actually  obtained, 
ited  case,  where  an  answer  has  been  served,  the  plaintiff, 
vers,  is  not  confined  to  the  relief  which  he  demands  in 
aint,  but  the  court  is  at  liberty  to  award  such,  judgment 
relief  as  he  is  entitled  to  under  the  testimony;  and  there- 
is  case,  as  the  complaint  contains  sufficient  allegations  to 
J  plaintiffs  to  a  recovery,  it  was  within  the  province  of 
udge  to  afford  the  relief  to  which  the  plaintiffs  were  en- 
ter the  testimony;  and  as  the  court  directed  the  ver- 
ror  of  the  plaintiffs  for  the  amount  which  was  evidently 
*  the  modification  of  the  contract,  the  stock  to  remain 
was,  subject  to  be  delivered  on  satisfaction  of  the  judg- 
s  evident  justice  has  been  wrought,  and  there  seems  to 
lessity  for  any  amendment  of  the  pleadings.  Our  view 
is  that  the  exceptions  should  be  overruled,  and  the  judg- 
Id  be  ordered  to  be  directed  in  favor  of  the  plaintiffs  upon 
t,  with  costs. 

L4.) 

STRONG  et  al.  v.  STRONG  et  aL 

>>nrt,  General  Term,  Second  Department    Febmary  11,  1805.) 

JuKTSDiCTiON— Agreement  to  Share  Dkcbdbnt's  Estate. 
or  having  devUed  all  his  property  to  some  ot  hla  children,  an 
int  was  entered  Into  that,  in  consideration  of  the  omitted  children 
:estlng  the  will,  all  should  share  equally  in  the  estate.  Held,  snch 
int  did  not  constitute  the  parties  joint  tenants  or  tenants  in  corn- 
id  did  not  convey  any  title  to  the  children  excluded  by  the  will, 
refore  they  could  not  maintain  an  action  for  partition  of  testator's 
it  their  remedy,  if  any,  was  in  the  surrogate's  court 
Performance— CcMPLAiKT. 

iplaint'  which  alleges  that  plaintiffs  and  defendants  agreed  that 
mid  all  share  equally  in  the  estate  of  their  deceased  father.  In  con- 
>n  of  plaintiffs'  not  contesting  the  will,  and  which  prays  judgment 
tltion  and  division  of  said  property  and  estate  may  be  made  un- 
direction  and  supervision  of  the  court,  "according  to  the  statutes 
s  in  such  cases,"  does  not  state  a  cause  of  action  for  specific  per- 
«  of  the  agreement 
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Api>eal  from  special  term,  Kings  county. 

Action  by  William  D.  Strong  and  another  against  Richard  I 
Strong  and  others.  From  an  interlocutory  judgment  overrulin 
the  demurrer  to  the  complaint,  defendants  appeal.    Reversed. 

The  parties  to  this  action  are  the  children  of  Demas  Strong,  deceased,  an 
the  wives  of  the  sons  of  said  deceased.  The  material  allegations  of  tl 
complaint  are  that  Demas  Strong  died  In  November,  1893,  leaving  a  wil 
which  was  admitted  to  probate  in  January,  1S94,  by  which,  after  the  beque! 
of  certain  legacies,  he  left  all  his  property,  real  and  personal,  to  his  flv 
daughters;  that  some  of  the  children  were  dissatisfied  with  the  provisioi 
of  the  will,  and  that.  In  consideration  that  they  would  not  enter  into  a  coi 
test  thereof,  the  said  children,  with  the  exception  of  Jennie  HcMahan,  ei 
tered  into  an  agreement  to  share  equally  in  the  division  of  the  estate,  bot 
real  and  personal,  with  certain  provisos,  not  material  on  this  appeal;  thf 
the  parties  to  such  agreement,  excepting  the  plaintiffs,  refused-  to  abide  b 
it  or  carry  It  out  The  respective  interests  of  each  party  In  and  to  said  ei 
tate  as  they  would  be  if  said  agreement  had  been  executed  are  set  out  In  tli 
complaint,  and  attached  to  it  is  a  schedule  alleged  to  contain  a  descriptio 
of  all  the  real  estate  within  this  state  of  which  said  Demas  Strong  die 
seised.  The  personal  pvoperty  was  alleged  to  be  of  the  value  of  $200,00( 
and  the  real  estate  of  the  value  of  $100,000.  The  prayer  of  the  complali 
was  as  follows:  "Wherefore  the  plaintiffs  pray  that  partition  and  divlsio 
of  said  property  and  estate  may  be  made  by  and  under  the  direction  of  thi 
court,  according  to  the  statutes  and  laws  in  such  cases  made,  provided,  an 
existing;  that  commissioners  may  be  appointed  by  the  court  for  the  pnrpoE 
of  making  such  partition,  or  In  case  a  partition  of  said  premises,  or  of  an 
part  thereof,  cannot  be  made  without  great  prejudice  to  the  owners  tbereo 
then  the  said  premises,  or  such  part  thereof  as  cannot  be  divided,  may  b 
sold,  by  and  under  the  direction  of  this  court;  and  that  the  proceeds  of  tli 
sale,  after  paying  the  costs  and  expenses  of  this  suit,  may  be  divided  amos 
the  owners  thereof,  according  to  their  respective  rights  and  Interests  then 
in;  and  that  the  plaintiffs  may  have  their  costs  of  this  suit,  and  such  othc 
and  further  relief  as  may  be  Just."  The  demurrers  alleged  that  causes  of  a< 
tlon  were  improperly  Joined,  and  that  the  complaint  did  not  state  facts  sufi 
cient  to  constitute  a  cause  of  action.  Jennie  McMahan,  who  did  not  sign  th 
agreement  set  forth  in  the  complaint,  demurred  separately.  Julia  D.  HarrI 
and  Clarissa  B.  Ooodnow,  as  executors  of  the  will  of  Demas  Strong,  di 
ceased,  demurred  Jointly;  and  said  two  defendants,  Individually,  demurre 
Jointly  with  their  sister  Susan  Strong. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Joseph  A.  Burr,  for  appellants. 
Horace  Graves,  for  respondents. 

BROWN,  P.  J.  The  complaint  in  this  action  does  not  state 
cause  of  action  for  partition  of  real  estate.  The  plaintiffs  deriy 
no  title  to  the  land  under  the  will  of  their  father,  neither  have  the, 
any  under  the  agreement  with  the  heirs.  The  later  instrument  ii 
in  respect  at  least  to  the  land,  a  mere  executory  contract,  to  th 
effect  that  all  who  executed  it  shall  share  equally  therein.  It  coi 
veys  no  title,  and  does  not  constitute  the  signers  joint  tenants  o 
tenants  in  common  in  the  land  of  which  their  father  died  seisec 
I  know  of  no  precedent  for  an  action  in  equity  which  seeks  n 
other  relief  than  a  distribution  of  a  testator's  personal  estate  amonj 
those  entitied  thereto.  The  law  gives  the  custody  and  possesidoi 
of  the  personal  estate  to  the  executors,  and  jurisdiction  to  direct  am 
control  their  conduct  and  settle  their  accounts  is  conferred  npo] 
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ites'  courts;  and  a  conrt  of  equity  does  not  interfere 
es,  except  when  there  is  some  question  of  the  construe- 
dity  of  the  provisions  of  a  will,  or  some  question  of  the 
t  of  a  trust  When  complete  relief  can  be  obtained  in 
,te's  court,  a  court  of  equity  will  decline  to  entertain  an 
m  accounting  or  other  relief  against  executors.  Wager 
!9  N.  Y.  16L 

;,  for  the  purposes  of  this  appeal,  that  the  agreement 
e  heirs,  so  far  as  the  personal  estate  was  concerned,  ex- 
If,  and  is  to  be  construed  as  an  assignment  to  the  plain- 
interest  in  the  estate,  no  facts  are  stated  in  the  com- 
:h  create  an  equitable  cause  of  action  against  the  ex- 
an  accounting,  and  no  reason  is  apparent  why  the  plain- 
t  obtain  all  the  relief  to  which  they  are  entitled  in  the 
court  The  complaint  contains  no  allegation  against  the 
f  any  kind,  nor  is  any  judgment  demanded  against  them, 
for  relief  ignores  them  entirely,  and  a  judgment  is  sou^t 
le  estate  is  to  be  divided  by  commissioners  appointed  by 
)r  sold,  and  the  proceeds  distributed  under  its  direction. 
LCtion  can  be  maintained  for  a  partition  of  specific  per- 
srty,  owned  in  common  by  two  or  more  parties,  or  for  the 
battel,  and  the  distribution  of  the  proceeds,  a  cause  of 
I  as  is  set  out  in  the  complaint,  which  would  remove  from 
J  of  executors  the  whole  estate  of  a  testator,  and  dis- 
unong  the  beneflciaries,  is  unknown  to  the  law.  The 
Q,  however,  decided  that  the  complaint  set  forth  a  cause 
>r  a  specific  performance  of  the  agreement  to  divide  the 
[th  such  a  cause  of  action,  neither  Mrs.  McMahan  nor 
rices  have  any  concern.  They  are  not  parties  to  the 
nor  Interested  in  the  result  of  such  a  suit  The  de- 
these  defendants  are  therefore  well  taken, 
re  of  the  opinion  that  the  complaint  does  not  state  sudh 
action.  No  relief  of  that  kind  is  asked,  and  the  test  to 
to  the  pleading  is  whether,  if  there  was  no  answer,  the 
rould  be  entitled  to  a  judgment  directing  a  conveyance 
their  respective  shares  of  the  real  and  personal  estate. 
1207  <A.  the  Code  of  Civil  Procedure,  it  is  provided  that 
e  is  no  answer  the  judgment  shall  not  be  more  favorable 
ati£F  than  that  demanded  in  the  complaint"  The  plain- 
not  therefore  be  entitled  to  a  judgment  decreeing  specif- 
mce  of  the  contract,  not  having  demanded  that  relief. 
:omplaint  is  defective  in  another  respect  The  considera- 
agreement  between  the  heirs  was  alleged  to  be  an  agree- 
e  part  of  the  plaintiffs  and  their  brothers  not  to  contest 
id  there  is  no  allegation  tliat  tliat  agreement  was  per- 
he  testator  died  on  November  9,  1893,  and  the  will  was 
ed  to  probate  until  January  22,  1894.  The  court  could 
le  that  there  was  no  contest  That  there  should  be  no 
B  a  condition  precedent  to  the  daughters'  liability.  It 
to  be  alleged  and  proved,  and,  without  such  an  allega- 
>mplaint  failed  to  state  a  cause  of  action. 
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The  demarrerg  were  all  well  taken,  and  the  judgment  should  be 
reveraed,  and  the  demurrers  sustained,  with  costs,  with  leave  to 
the  plaintiffs  to  amend  the  complaint  in  20  days  on  payment  of 
costs.    All  concur. 


(84  Hun,  393.) 

CLIFFORD  T.  KAMPFB  et  aL 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1896.) 

Dower— Inchoate  Right. 

A  married  woman  may  sue  to  Bet  aside  a  deed  of  land  In  whlcb  she  baa 
an  inchoate  right  of  dower,  where  the  deed  was  executed  by  ber  husband 
and  a  third  person,  stated  in  the  deed  to  be  bis  wife,  and  purports  to 
release  the  dower  right 

Appeal  from  special  term,  Qneens  county. 

Action  by  Mary  Clifford  against  Frederick  Kampfe  and  others, 
composing  the  firm  of  Kampfe  Bros.,  to  set  aside  a  deed  executed  by 
James  C^ord,  plaintiff's  husband,  conveying  premises  in  -which 
plaintiff  claimed  an  inchoate  right  of  dower.  A  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  appeals.    Beversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Albert  C.  Aubery,  for  appellant 
Herman  F.  Koepke,  for  respondents. 

DYKMAN,  J.  The  plaintiff  in  this  action  alleges  that  she  la  the 
wife  of  James  (Clifford,  and,  as  such,  has  an  inchoate  right  of  dower 
in  the  premises  described  in  the  complaint;  that  in  June,  1892,  her 
husband  was  seised  in  fee  of  such  premises,  and  at  that  time,  in 
conjunction  with  some  person  unknown  to  the  plaintiff,  he  executed 
to  the  defendants  a  deed  of  conveyance  of  the  prenuses,  which  pur- 
ports to  have  been  executed  by  Maria  Clifford,  wife  of  James  Clif- 
ford; that  the  plaintiff  never  signed  nor  acknowledged  such  d^; 
and  she  asked  that  the  same,  so  far  as  it  affects  her,  be  set  aside 
The  defendants  demurred  to  the  com|daint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  acticm,  and  that 
the  plaintiff  has  not  legal  capacity  to  sue,  because  the  action  does 
not  affect  her  separate  estate.  The  demurrer  was  sustained,  and 
the  plaintiff  has  appealed  from  the  judgment 

While  it  may  be  quite  doubtful  whe^er  the  execution  of  the  deed 
by  Maria  Clifford,  wife  of  James  Clifford,  would  constitute  any  bar 
or  obstruction  to  the  rights  of  Mary  Clifford,  the  plaintiff,  yet  we 
have  concluded  to  examine  and  decide  the  case  upon  its  merits. 
While  there  is  a  difference  between  the  rights  of  a  wife  and  a  widow 
in  the  land  of  her  husband,  yet  both  have  rights  whidi  the  courts 
will  protect  The  rig^t  of  tlie  wife  is  denominated  "indioate"  or 
"incipient"  While  it  is  not  an  estate,  nor  an  existing  interest  in 
land,  yet  it  is  based  upon  a  possibility  of  becoming  such,  and  it  is 
the  legal  right  of  a  wife  to  protect  such  possibility.  Sach.  inchoate 
right  of  a  wife  cannot  be  impaired  or  invaded,  and  it  is  entitled  to 
the  same  protection  as  a  vested  right  of  a  widow.  Piatt  ▼.  Bride, 
35  Hun,  121;  Mills  v.  Van  Voorhies,  20  N.  Y.  420;  Simar  v.  Canaday, 
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53  N.  Y.  298;  Babcock  v.  Babcock,  53  How.  Pr.  97;  Matthews  v. 
Duryee,  *^  N.  Y.  525.  In  the  case  of  Babcock  v.  Babcock,  58  How, 
Pr.  97,  the  husband  of  the  plaintiff,  on  the  eve  of  their  marriage, 
made  a  voluntary  conveyance  of  his  real  property  to  his  son  and 
daughter,  without  the  knowledge  of  the  plaintiff.  After  the  mar- 
riage, the  plaintiff  brought  a  suit  to  nullify  the  deed;  and  it  was 
held  that  the  plaintiff  have  judgment  declaring  such  deed  void  as 
to  her,  and  that  she  had  an  inchoate  dower  right  in  all  said  real 
estate,  notwithstanding  such  conveyance,  and  a  future  absolute  right 
of  dower  therein  upon  the  event  of  the  death  of  her  husband  in  her 
lifetime;  and,  further,  that  the  wife  is  not  required  to  wait  before 
bringing  her  action  until  her  inchoate  right  becomes  absolute  by 
the  death  of  her  husband.  It  is  the  present  injury  the  plaintiff 
has  sustained  in  the  loss  of  her  Inchoate  right  in  the  lands  in  ques- 
tion that  entitles  her  to  maintain  her  present  action,  and,  the  con- 
veyance being  made  on  the  eve  of  the  marriage,  to  defraud  the  wife 
of  the  interest  in  the  land  which  she  would  have  acquired  by  the 
marriage,  a  court  of  equity  will  entertain  her  action  for  the  con- 
servation of  the  right  which  she  has  lost  or  may  lose  by  the  fraudu- 
lent acts  of  the  defendants,  and  grant  her  the  relief  to  which  she 
may  be  entitled  equitably.  The  same  doctrine  is  taught  in  the  case 
of  Swaine  v.  Ferine,  5  Johns.  Ch.  482.  We  had  occasion  to  examine 
the  question  in  another  aspect  in  Ee  Brooklyn  Bridge,  75  Hun,  558, 
27  N.  Y.  Snpp.  697;  and  we  there  held  that  the  inchoate  right  of 
dower  of  the  wife  must  be  recognized  and  protected  in  an  award  for 
land  appropriated  under  the  right  of  eminent  domain. 

The  deed  in  question  purports  upon  its  face  to  release  the  inchoate 
right  of  dower  of  the  plaintiff;  at  least  such  is  its  legal  effect;  and 
it  should  be  nullified  so  far  as  she  is  concerned.  We  do  not  con- 
sider the  objection  to  the  capacity  of  the  plaintiff  to  maintain  this 
suit  well  taken.  The  action  is  for  the  protection  of  what  may  be- 
come her  separate  estate,  and  she  can  prosecute  the  same  as  if  she 
were  a  single  woman.  The  judgment  should  be  reversed,  with 
costs;  and  the  demurrer  to  the  complaint  should  be  overruled,  with 
leave  to  the  defendants  to  answer  in  20  days  on  payment  of  costs. 
All  concur. 


(84  Hun,  322.) 

McALIiASTBK  v.  NIAGARA  FIRE  INS.  CO. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

Ikbubance— Right  of  Company  to  Replace  Propebtt. 

A  policy  provided  that  the  Insurance  company  may  either  pay  the  loss, 
or  replace  the  property;  that.  If  It  should  elect  to  pay  the  loss,  the  amount 
sbonld  not  be  payable  until  60  days  after  receipt  of  "due  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  loss,"  including  an  award  by 
appraisers  ■when  appraisal  has  been  required;  but  that,  If  It  elects  to  re- 
place the  property,  it  must  give  notice  of  its  intention  within  30  days 
after  receipt  of  "the  proof  herein  required."  Held,  that  notice  of  Intention 
to  replace  the  property  must  be  given  within  30  day  after  receipt  of  proof 
of  loss,  and  not  within  30  days  after  service  of  an  award  of  the  arbitra- 
tors, where  an  appraisal  was  required. 


Appeal  from  circuit  court,  Rockland  county. 
v.32N.Y.8.no.4— 23 
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Action  by  Walter  S.  McAllaster  against  Niagara  Fire  InsuraiK 
Company  on  a  fire  insurance  policy.  TSiere  was  a  Judgment  i 
favor  of  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

De  Forest  Bros.,  for  appellant 

Eeeves,  Todd  &  Hitchcock,  for  respondent 

DYKMAN,  J.  This  is  an  action  upon  a  policy  of  fire  insuranc 
Upon  the  trial  a  verdict  was  directed  by  the  court  in  favor  of  tt 
plaintiff,  and  the  defendant  has  appealed  from  the  judgment,  ai 
from  the  order  denying  a  motion  for  a  new  trial  on  the  minutes  < 
the  court.  There  seems  to  be  no  substantial  dispute  respecting  tl 
material  facts  of  the  case.  On  the  15th  day  of  December,  1892,  tl 
defendant  issued  a  policy  of  fire  insurance  in  the  standard  fon 
by  which  it  insured  the  house  of  the  plaintiff  at  Congers,  Bocklac 
county,  for  |2,000.  On  the  27th  day  of  August  1893,  the  house  ws 
totally  destroyed  by  fire,  and  notice  thereof  was  immediately  give 
to  the  company.  On  the  25th  day  of  October,  1898,  and  in  due  tim 
the  plaintiff  served  upon  the  company  the  proof  of  loss  in  reguh 
form,  as  required  by  the  policy.  The  ccanpany  made  no  denial  ( 
its  liability,  and  disputed  only  the  amount  of  damage  sustained, 
was  unable  to  agree  with  the  plaintiff  on  that  point,  and  thereupc 
demanded  the  arbitration  provided  for  in  the  policy.  The  arbitr 
tors,  failing  to  agree,  submitted  their  differences  to  the  umpire,  wh 
with  one  of  the  arbitrators,  made  an  award  by  which  they  foui 
the  loss  of  the  plaintiff  to  exceed  the  amount  for  which  he  was  t 
sured.  The  award  was  received  and  retained  by  the  company  wit 
out  objection.  On  the  10th  day  of  April,  1894,  the  company  notiflt 
the  plaintiff  of  its  intention  to  rebuild  the  house.  On  the  21st  df 
of  April  the  company  began  to  rebuild,  and  on  the  23d  day  of  Apr 
1894,  notified  the  plaintiff  of  that  fact  This  letter  was  received  i 
course  of  mail,  and  on  the  4th  day  of  May  following  the  plainti 
wrote  to  the  company  as  follows: 

"We  are  today  Informed  that  yon  are  taking  steps  to  rebuild  the  BJ 
Alllster  house  at  Congers,  Rockland  county,  New  York.  As  we  have  alrea< 
notified  you,  your  right  to  rebuild  Is  now  gone;  anything  you  do  in  that  din 
tlon  is  at  your  own  peril.  We  shall  not  accept  the  house,  and  shall  sue  y 
for  the  insurance  money  as  soon  as  we  can  legally  do  so." 

The  company  proceeded,  however,  with  the  work,  and  built  tl 
house.  On  the  19th  day  of  May  the  60  days  expired  within  whi< 
an  action  could  be  commenced  upon  a  policy,  and  on  the  22d  ii 
of  that  month  this  suit  was  commenced.  The  company  proceed< 
with  the  house,  and  on  the  3d  day  of  July,  1894,  tendered  the  keys 
the  plaintiff,  who  refused  to  accept  the  same,  and  they  were  le 
upon  his  desk.  He  thereupon  forthwith  returned  them  to  the  coi 
pany.  The  only  question  in  the  case  is  whether  the  defendant  ex« 
cised  its  option  to  rebuild  in  time.  The  contention  of  the  plaint 
is  that  the  company  should  have  exercised  such  option  within  i 
days  after  the  receipt  of  the  proof  of  loss  required  by  lines  67 
80  of  the  policy,  whereas  the  defendant  contends  that  the  compai 
had  until  30  days  after  the  service  of  the  award  of  the  arbitratoi 
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The  iwlicy  reseryes  to  the  insurance  company  the  option  either  to 
pay  the  loss  or  replace  the  property.  If  the  company  elects  to  pay 
the  amount  for  which  it  is  liable,  that  sum  is  payable  60  days  after 
the  reception  of  "due  notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  loss."  If,  on  the  other  hand,  the  company  elects  to 
replace  the  property,  it  must  give  notice  of  its  intention  to  do  bo 
within  30  days  after  the  receipt  of  the  proof  required  by  the  policy, 
the  language  being,  "the  proof  herein  required."  What  is  meant  by 
this  phrase,  and  to  what  does  it  pertain?  In  lines  93,  94,  and  95 
of  the  policy,  it  is  provided  that  "the  loss  shall  not  become  payable 
until  60  days  after  the  notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  the  loss  herein  required  have  been  received  by  this 
company,  including  an  award  by  appraisers,  when  appraisal  has 
been  required."  This  provision,  read  in  connection  with  line  3, 
above  quoted,  shows  that  it  relates  to  payment  soldy.  The  only 
provision  for  indenmity  by  rebuilding  is  in  the  fifth  line  of  the  policy, 
and  that  provision  makes  a  notice  of  intention  so  to  do  within  30 
days  of  the  receipt  of  the  proof  of  loss  a  condition  precedent  to  the 
exercise  of  the  right  While  but  littie  aid  can  be  obtained  in  this 
case  from  adjudicated  decisions,  yet  such  judicial  expression  as  we 
have  is  in  favor  of  our  construction.  Clover  v.  Insurance  Co.,  101 
N.  Y.  277,  4  N.  E.  724;  McNally  v.  Insurance  CJo.,  137  N.  Y.  339,  33 
N.  E.  475.  In  relation  to  the  defense  of  waiver  raised  by  the  de- 
fendant, it  is  sufficient  to  say  that  the  claim  is  based  upon  the 
silence  of  the  plaintiff,  and  that  alone  is  insufficient.  The  plaintiff 
was  under  no  obligation  to  speak.  The  contract  of  insurance  ren- 
dered a  notice  of  30  days,  after  the  receipt  of  the  proof  of  loss  of 
an  intention  to  replace,  a  condition  precedent  of  the  right  of  the 
defendant  to  do  so.  Tb&t  right  was  forfeited  by  failure  to  give  the 
notice  in  time.  The  mere  silence  of  the  plaintiff  could  not  restore 
the  right  to  rebuild.  The  judgment  and  order  denying  the  motion 
for  a  new  trial  should  be  affirmed,  with  costs. 


<S1  Hnn,  347.) 

GUAT  v.  GRAY. 

(Supreme  Court,  General  Term,  Second  Department.    February  11,  1805.) 

PucAoiKO — MoTioK  TO  Strikb  Out  Answer — Disobedience  of  Order. 

The  power  of  the  court  to  strike  out  an  answer  for  disobedience  of  an 
order  has  not  been  abolished  by  the  Code  of  Civil  Procedure: 

Appeal  from  special  term.  Kings  county. 

Action  by  Elizabeth  A  Gray  against  James  C,  Gray  for  divorce. 
On  February  6,  1894,  an  alternative  order  was  entered  requiring  de- 
fendant, on  or  before  February  15th,  to  pay  alimony  and  counsel 
fees,  as  directed  by  a  previous  order,  or  have  his  answer  stricken 
out.  On  Februaiy  16th  an  order  was  entered  striking  out  defend- 
ant's answer  for  failure  to  comply  with  the  previous  order.  On 
May  26, 1894,  final  judgment  was  entered  in  favor  of  plaintiff.  From 
said  orders  and  judgment,  defendant  appeals.    Affirmed. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 
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Baldwin  &  Boston,  for  appellant 
Man  &  Man,  for  respondent 

PRATT,  J.  The  power  to  strike  out  an  answer  for  disobedien 
of  an  order  has  not  been  abolished  by  the  Code  (Brisbane  v.  Br 
bane,  34  Hun,  339),  and  in  the  present  case  was  wisely  exercis* 
The  order  to  that  effect  will  be  af9rmed. 

An  examination  of  the  record  on  the  appeal  from  the  judgme 
shows  that  the  plaintiff  fully  proted  ttie  cause  alleged  for  dissolvi 
the  marriage.  The  only  question  upon  which  a  doubt  is  possil 
is  whether  the  plaintiff  had  acquired  a  domicile  in  New  York  pri 
to  beginning  her  action.  She  had  been  in  this  state  several  mon1 
before  the  action  was  begun.  She  testified  on  the  trial  to  her 
tention  to  fix  her  residence  here,  and  the  trial  court  credited  1 
testimony.  Her  conduct  before  and  after  beginning  the  suit  c 
roborated  her  testimony  to  such  an  extent  that  a  finding  agaii 
hep  on  that  point  would  have  been  error.  The  judgment  is  rig 
and  is  affirmed.     All  concur. 


(84  Hun.  306.) 

FOX  et  aL  t.  MATTHIBSSEN. 

(Supreme  Court,  General  Term,  Second  Department    Febmary  11,  1895 

1.  Appeal— lNTEKMEDrA.TE!  Orders. 

An  order  denying  a  motion  made  at  special  term  to  set  aside  a  vert 
for  misconduct  of  a  Juror,  and  an  order  denying  a  motion  to  resettle 
first  order,  are  not  "intermediate"  orders,  within  Code  Civ.  Proc.  i  13 
providing  ttiat  an  appeal  from  a  final  Judgment  brings  up  for  review  ' 
Intermediate  order  which  is  specified  in  notice  of  appeaL" 

8,  Same — DtscRETiON  of  Trial  Court. 

Reopening  a  case  on  rebuttal,  so  as  to  permit  the  Introduction  of  ( 
dence  which  should  have  been  given  in  chief,  is  discretionary  with 
trial  court 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  James  W.  Fox  and  others  against  Franz  O.  MatthiesE 
to  recover  commissions  on  the  purchase  price  of  certain  sugar 
fineries.    From  a  judgment  entered  on  a  verdict  in  favor  of  defe) 
ant,  and  from  an  order  denying  a  motion  for  a  new  trial,  plaint 
appeal.    Affirmed. 

Ai^ed  before  BROWN,  P.  J.,  and  PRATT,  J. 

James  M.  Hunt  for  appellants. 
Martin  J.  Keogh,  for  respondent 

BROWN,  P.  J.  This  action  was  brought  to  recover  commissic 
upon  the  purchase  price  of  certain  sugar  refineries  alleged  to  bi 
been  earned  under  an  agreement  with  the  defendant  Upon  1 
trial  the  jury  rendered  a  verdict  for  the  defendant  The  verdict  ^ 
rendered  on  April  12,  1894,  and  an  order  entered  on  that  day  dei 
ing  a  motion  for  a  new  trial  on  the  judge's  minutes,  but  judgm( 
was  not  entered  until  June  16th.  On  May  5th  the  plaintiffs  moved 
special  term,  upon  affidavits  and  upon  the  minutes  of  the  trial. 
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.e  verdict  and  for  a  new  trial,  npon  the  groand  of  the 
<rf  a  juror;  and  an  order  denying  such  motion  was  made 
1  on  May  10th,  and  on  May  26th  another  motion  was 
ettle  the  order  of  May  10th,  which  was  denied  upon  the 
and  an  order  duly  entered.  The  notice  of  appeal  in 
from  the  judgment,  and  states  that  the  plaintiffs  intend 
for  review  at  the  same  time  the  order  denying  plaintiffs' 
I  new  trial  upon  the  minutes  and  the  orders  of  May  10th 
th.  There  is  no  appeal  from  any  of  the  orders,  except 
ler  and  form  stated.  The'  form  of  ihe  appeal  does  not 
!  us  for  review  the  orders  of  May  10th  and  May  26th. 
not  intermediate  orders.  Section  1316  of  the  Code  pro- 
m  appeal  from  a  final  judgment  brings  up  for  review 
diate  order  which  is  specified  in  the  notice  of  appeal  and 
effects  the  judgment."    A  notice  of  appeal  from  a  judg- 

specifled  an  order  denying  a  motion  for  a  new  trial  on 
minutes  was  held,  under  this  section,  to  bring  up  such 
■  review.  Hymes  v.  Van  Cleef  (Sup.)  15  N.  Y.  Supp.  343; 
ailway  Co.  (Super.  Buff.)  24  N.  Y.  Supp.  490.  But  an 
ig  a  motion  to  set  aside  a  verdict  on  the  ground  of  sur- 
larity  in  the  trial,  and  misconduct  of  one  of  the  jurors 
Id  not  to  be  an  intermediate  order  necessarily  affecting 
It  Selden  v.  Canal  Co.,  29  N.  Y.  635;  Hymes  v.  Van 
15  N.  Y.  Supp.  341.  In  the  last  case  the  court  defined 
aiate  order"  to  be  one  made  between  the  commencement 
a  and  the  entry,  of  the  judgment  from  which  the  appeal 
Le  orders  appealed  from  in  this  case  fall  within  the  letter 
nition,  but  they  do  so  merely  from  the  fact  that  the 
elayed  entering  the  judgment  long  after  he  was  entitled 
id  not  from  any  connection  existing  in  law  or  fact  be- 
irders  and  the  judgment.  The  motions  were  not  ad- 
the  trial  court,  but  to  the  special  term,  long  after  the 
imed;  and  while  it  is  a  fact  tiiat,  had  they  been  granted, 
ould  not  have  been  entered,  it  is  equally  the  fact  that 
tie  legal  right  to  enter  the  judgment  immediately  upon 
a  of  the  verdict,  and  neither  the  motions  nor  the  orders 
irt  might  make  therein  necessarily  affected  that  right; 
as  necessary  for  us  to  define  an  "intermediate  order," 
lesignate  it  as  one  made  between  the  commencement 
a  and  the  time  the  successful  party  had  a  right  to  enter 
;nt.  We  are  of  the  opinion,  therefore,  that  the  orders 
ew  trial  for  the  misconduct  of  the  juror  are  not  before 
V,  and  the  appeals  therefrom  are  dismissed. 

merits  of  the  case,  the  testimony  was  of  a  most  con- 
■acter.  The  jury  adopted  the  defendant's  version  of  the 
leir  determination  of  the  facts  is  final.  The  exceptions 
sion  of  testimony  are  not  sustained.  The  testimony  of- 
mttal  was  properly  excluded.  The  facts  which  it  was 
ring  out  were  not  material  to  the  controversy.  It  was 
that  Leonard  and  defendant  had  had  frequent  conversa- 
it  their  respective  homes  and  on  the  trains.    The  facta 
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that  defendant  might  have  been  frequently  at  Leonard's  home, 
that  he  was  there  on  a  Sunday  afternoon  when  Leonard  started  ; 
Philadelphia,  or  that  he  once  had  a  long  conversation  with  Leonj 
on  the  train,  were  all  corroborative  of  Leonard's  testimony,  and, 
they  had  any  relevancy  to  the  case,  tended  to  establish  Leonar 
version  of  the  contract  It  was  therefore  a  part  of  his  original  ca 
and  he  had  no  right  to  withhold  a  part  of  his  testimony  until 
had  ascertained  how  far  defendant's  testimony  would  contradict  hi 
and  then  offer  the  balance  in  rebuttal  It  was  discretionary  w 
the  court  how  far  it  would  permit  a  reopening  of  the  case  on  reb 
tal,  and  its  ruling  in  that  respect  is  not  reviewable  on  appeal  "^ 
have  examined  the  other  exceptions,  but  there  are  none  tiiat  reqn 
notice.  The  judgment  and  order  denying  a  new  trial  on  the  judg 
minutes  must  be  aiSrmed,  with  costs,  and  the  appeals  from  the  ord 
of  May  10th  and  May  26th  are  dismissed,  witii  f  10  costs  and  disbui 
ments. 


PEOPLE  ex  reL  OUNNINOHAM  v.  OSBORN^t  al.,  Highway  Oommission 
(Supreme  Court,  General  Term,  Second  Department    February  11,  1895. 

1.  Highways— By  Prescreptioh. 

The  mere  fact  that  a  road  had  been  used  continuously  for  more  tl 
20  years  by  people  having  occasion  to  travel  between  points  reached 
It  does  not  show  a  highway  by  prescription,  where  it  appears  that 
road  ran  through  a  sparsely-inhabited  mountainous  region,  and  had  ne 
been  laid  out  and  adopted  or  recognized  and  worked  as  a  highway 
the  road  authorities. 

2.  Same— Construction  op  Statdtb. 

Laws  1890,  c  5G8,  {  100  (General  Highway  Law),  whldi  provides  t 
"all  roads  which  shall  have  been  used  by.  the  public  as  a  highway 
a  period  of  twenty  years  or  more  shall  be  a  highway,  with  the  same  fc 
and  effect  as  if  it  bad  been  duly  laid  out  and  recorded,"  Is  of  the  sa 
purport  and  meaning  as  the  former  statute,  which  provided  that  ' 
roads  not  recorded  which  have  been  or  shall  have  been  used  as  a  pu' 
highway  for  twenty  years  or  more  shall  be  deemed  a  public  hlghwa 
and  use  of  a  road  by  the  public  as  a  highway  is  necessary  to  creat 
highway  by  prescription. 

Appeal  from  special  term.  Orange  county. 

Application  by  Richard  M.  Cunningham  for  mandamus  to  com 
William  H.  Osbom  and  others,  commissioners  of  highways, 
open  and  work  a  road.  The  application  was  denied,  and  relator 
peals.    AflBrmed.    

Argued  before  DYB3f  AN,  PRATT,  and  CHLLEN,  JJ. 

William  D.  Dickey,  for  appellant. 
Eugene  D.  Stokem,  for  respondents. 

DYKMAN,  J.  T^is  proceeding  was  instituted  for  the  proct 
ment  of  a  peremptory  writ  of  mandamus  which  should  comma 
the  commissioners  of  highways  of  the  town  of  Tuxedo  to  rem< 
the  obstructions  from  a  certain  road  in  that  town,  which  begins 
the  easterly  side  of  a  road  leading  from  Arden  to  Bailytown,  a 
terminates  at  a  road  leading  from  Dunderburg  to  Cedar  Pond. 
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!  writ  was  granted^  to  which  the  commissionera  made  a 
which  thej  stated  that  the  road  had  not  been  used  by  the 
iblic  for  20  years,  and  that  they  should  not  be  required 
the  obstructions  therein.  It  appeared  from  the  papers 
the  application  that  the  road  in  question  runs  through 
•ge  of  the  Orange  Mountains,  and  was  opened  at  first  by 
ivood  Iron  Company,  for  its  own  use  in  carting  cliarcoal 
Dace  of  the  company.  It  was  never  laid  out  or  opened 
ic  highway.  There  was  a  trial  before  a  judge  of  this 
iout  a  jury,  and  he  decided  against  the  relator.  It  ap- 
on  the  trial  that  the  road  in  question  runs  through  a 
Qtalnons  region,  which  Is  sparsely  inhabited;  that  it  is 
7  wood  road;  and  that  there  are  from  50  to  100  miles 
milar  to  this  tract  of  mountain  land,  of  about  10,000  acres, 
tract  of  land,  including  that  aver  which  this  road  passes, 
>  £.  H.  Hairiman,  who  has  owned  it  since  1886;  and  in 
sr  of  1892  he  closed  the  road  by  placing  a  wire  fence  across 
t  is  the  obstruction  of  which  the  relator  complains.  There 
1  on, the  part  of  the  relator  that  the  public  authorities  of 
ever  adopted  or  recognized  this  road  as  a  highway,  or 
highway  assessments,  or  did  any  work  upon  it.  When 
acquired  the  property,  this  road  was  impassable  in  many 
I  he  improved  it,  and  put  up  notices  along  the  same  wam- 
iblic  against  traveling  thereon,  in  June,  1892.  The  trial 
d  that  the  road  had  been  used  continuously  for  more  than 
Y  people  having  occasion  to  travel  between  points  reached 
The  evidence  justifies  the  finding,  and  such  use  is  all 
clothe  the  road  with  a  public  character.  That  use  alone 
insufficient  to  convert  the  road  into  a  public  highway 
ption,  and  there  is  no  claim  on  the  part  of  the  relators 
oad  ever  became  a  highway  in  any  other  manner, 
racter  of  one  of  the  mountain  roads  upon  the  same  tract 
in  land  was  involved  in  the  case  of  Harriman  v.  Howe, 
30,  28  N.  Y.  Supp.  858.  That  was  an  action  brought  by 
against  the  commissioners  of  highways  to  determine  the 
Df  the  road,  and  the  proof  of  use  there  was  substantially 
IS  it  is  here,  and  it  was  there  decided  by  this  court  that 
Lser  alone  of  a  road  was  insufficient  to  show  it  to  be  a 
hway;  that  such  use  must  be  associated  with  some  act 
ich  use  to  be  claimed  as  a  right,  hostile  to  and  independent 
[  of  the  owner,  such  as  reparation  or  the  assumption  of 
the  road  in  some  ostensible  manner;  that  a  private  way, 
the  owners  of  land  through  which  it  passes  for  their  own 
aot  become  a  public  highway  merely  because  the  public 
ermitted  for  many  years  to  travel  over  it.  The  case  of 
iwn  of  Utrecht,  121  N.  Y.  420,  24  N.  E,  692,  is  an  authority 
onclusions.  The  reason  and  authority  for  our  conclusion 
se  are  set  forth  with  sufficient  particularity  and  fullness, 
ise  is  entirely  decisive  of  this,  with  the  exception  of  one 
>d  by  the  respondent,  which  we  will  examine  now. 
Imed  in  this  case  by  the  relators  that  section  100  of  chap- 
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ter  568  of  the  Laws  of  1890,  known  as-  the  "Gederal  Highway  Law, 
has  wrought  a  change  of  the  law  of  this  state  relating  to  highway 
by  prescription.  But  we  cannot  yield  our  assent  to  this  contentioi 
We  do  not  think  that  any  such  change  was  intended  by  the  legii 
lature. 
The  language  of  the  new  section  is  this: 

"Highways  by  use.    All  lands  which  shall  have  been  used  by  the  public  a 
a  highway  for  a  period  of  twenty  years  or  more  shall  be  a  highway  with  tl 
same  force  and  effect  as  if  It  had  been  duly  laid  out  and  recorded  as 
highway,  and  the  commissioners  of  highways  shall  wder  the  OYerseers  « 
highways  to  open  all  such  highways  to  the  width  of  at  least  two  rods." 

The  old  statute  was  this: 

"All  roads  not  recorded,  which  have  been  or  shall  have  been  used  as  puUi 
highways  for  twenty  years  or  more,  shall  be  deemed  public  highways." 

The  words  "used  as  public  highways,"  as  they  are  employed  in  th 
old  statute,  received  a  construction  in  the  case  of  Speir  v.  Town  c 
Utrecht,  121  N.  y.  420,  24  N.  E.  692;  and  it  was  there  held,  as  w 
have  seen,  that  they  required  more  than  mere  user.  The  words  I 
the  new  statute  are  "used  by  the  public  as  a  highway,"  and  they  ar 
of  the  same  purport  and  meaning  as  the  words  of  the  old  statuti 
The  new  statute  requires  the  use  to  be  by  the  public,  and  the  ol 
statute  required  the  roads  to  be  used  as  public  highways;  and  the 
can  be  used  as  public  highways  only  by  the  public,  and  therefor 
the  use  required  by  both  statutes  is  the  same.  It  is  impossible  t 
read  the  provisions  of  the  two  statutes  in  reference  to  the  use  c 
the  roads  which  is  necessary  to  create  a  right  by  prescription  witl 
out  observing  the  simUarily  between  them  down  to  the  provisio 
in  the  new  statute  for  opening  the  roads.  To  that  point  the  lai 
guage  in  both  has  the  same  import  aud  signification.  Although  th 
phraseology  is  slightly  different,  yet  the  requirements  in  relation  t 
use  by  the  public  are  the  same  in  both. 

But  that  does  not  exhaust  the  argument,  and  we  must  take 
broader  view  of  the  subject.  In  the  first  place,  it  is  to  be  observe 
that,  wherever  changes  are  made  in  the  highway  law  of  the  state  b 
the  statute  of  1890,  they  are  all  plainly  specified;  and,  if  it  had  bee 
the  intention  of  the  legislature  to  make  the  radical  change  in  th 
existing  highway  law  for  which  the  relator  contends,  such  intentio 
would  have  been  expressed  in  unmistakable  language.  A  statut 
which  would  make  mere  user  by  the  public  of  the  mountain  road 
in  this  state  by  the  few  persons  who  have  occasion  to  use  them  snfl 
cient  to  constitute  them  public  highways,  with  all  the  rights  an 
obligations  pertaining  thereto,  would  effect  a  fundamental  chang 
in  the  highway  law,  and  involve  important  and  serious  conaequencei 
It  would  convert  wood  roads,  which  have  been  used  by  persons  i 
the  vicinity  for  their  convenience,  into  public  highways,  withon 
compensation  to  the  owners  of  the  land,  and  be  thus  violative  c 
the  constitution  of  the  state;  and  it  would  devolve  upon  the  town 
the  duty  of  their  reparation,  and  render  them  responsible  for  ii 
juries  to  persons  and  property  by  reason  of  defects  and  obstruction 
therein.  In  this  very  case  such  a  construction  of  the  statute  woul 
place  50  miles  of  mountain  roads  in  such  a  category.    If  the  legish 
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tore  intended  to  enact  a  law  which  wonld  involre  consequences  so 
eerions,  language  would  be  used  which  would  plainly  express  such  in- 
tention. Instead  of  that,  we  hare  language  emi^oyed  In  the  new 
Btatnte  which  plainly  indicates  an  intention  to  re-enact  the  old 
statute  in  relation  to  the  use  necessary  to  constitute  a  prescriptiye 
right  to  land  for  a  public  highway. 

The  following  rule,  prescribed  in  the  case  of  Speir  T.  Town  of 
Utrecht,  supra,  is  applicable  to  this  case: 

"But  the  mere  fact  that  a  portion  of  the  public  travel  over  a  road  for 
twenty  years  cannot  make  It  a  highway,  and  the  burden  of  making  Ugh- 
ways  and  Bustalnlng  bridges  cannot  be  Imposed  npon  the  public  In  that  way. 
There  mnst  be  more.  The  user  must  be  like  that  of  highways  generally.  The 
road  must  not  only  be  traveled  upon,  but  it  must  be  kept  In  repair,  or  taken 
in  charge  and  adopted  by  the  public  authorities." 

We  think  all  this  is  implied  in  the  words  '^sed  as  public  high- 
ways."   The  judgment  should  be  affirmed,  with  costs.    All  concur. 


In  re  CHAPIN  et  aL 

In  re  COHN  et  aL 

(Supreme  Court,  General  Term,  Second  Department.    February  11,  1895.) 

COSDEKNATION  PeOCEEDIMOS— RBVIBW  OF  AWARD. 

The  repcNTt  of  commissioners  in  condemnation  proceedings  will  not  be 
set  aside  except  for  error  of  law,  or  for  fraud,  bias,  etc.,  on  the  part  of 
tbe  commlssicmers. 

Appeal  from  special  term,  Kings  county. 

Proceeding  by  Alfred  C.  Chapin  and  others  to  ascertain  and  ap- 
praise the  amount  of  damages  to  property  by  reason  of  the  erection 
of  hospitals  in  the  town  of  Flatbnsh  for  persons  suffering  from  con- 
tagions diseases.  From  an  order  confirming  the  report  of  the  com- 
missioners, Moritz  Cohn  and  Patrick  J.  Kennedy  appeal.     Affirmed. 

Argued  before  DYKMAN,  PRATT,  and  OULLEN,  JJ. 

Jeroloman  &  Arrowsmith,  for  appellants. 

Albert  G.  McDonald  (Howard  O.  Wood,  of  counsel),  for  respond- 
ents. 

PRATT,  J.  It  is  not  necessary  to  discuss  at  length  the  motion 
made  herein  to  dismiss  the  appeal,  as  the  case  is  before  the  court, 
and  may  as  well  be  examined.  Neither  will  we  notice  the  fact 
that  no  certificate  is  attached  to  the  case  that  it  contains  all  the 
evidence,  in  view  of  the  statement  which  is  made  that  it  contains 
all  the  material  evidence  upon  the  matter  inrolred  therein.  No 
error  of  law  on  the  part  of  the  commission  seems  to  be  raised,  but 
the  report  is  sought  to  be  set  aside  upon  the  ground  that  tiie  award 
of  damages  is  too  small,  and  against  the  weight  of  evidence,  and  that 
the  act  under  which  the  proceedings  were  instituted  is  unconstitu- 
tional. As  to  the  first,  it  is  only  necessary  to  suggest  that  the 
sworn  statements  of  witnesses  are  not  the  only  evidence  in  the 
proceedings.     The  commissioners  viewed  the  premises,  and  arrived 
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at  their  conclusions  from  snch  inspection  as  well  as  from  the  state- 
ments of  witnesses.  There  waa  no  refusal  on  the  part  of  the  com- 
mission to  hear  all  the  testimony  brought  forward  by  the  respond- 
ents, and,  so  far  as  appears,  it  was  duly  considered.  It  is  impos- 
sible for  the  court  to  say  that  the  award  is  not  adequate.  The  prac- 
tice is  too  well  settled  by  a  long  line  of  decisions  that  the  court  will 
not  interfere  and  set  aside  a  report  of  such  a  commission  except  for 
some  error  of  law,  or  upon  proof  of  fraud,  or  such  glaring  imper- 
fection in  the  report,  either  for  inadequacy  or  excessiveness,  as 
shocks  common  sense,  and  implies  bias,  prejudice,  misconduct,  or 
want  of  judgment  on  the  part  of  the  commission.  The  case  is  bare 
of  any  proof  to  sustain  the  contention  of  the  appellants  that  the 
award  is  in  any  respect  illegal,  or  that  it  is  against  the  weight  of 
evidence.  As  to  the  unconstitutionality  of  the  act  of  the  legislature 
under  which  the  proceeding  was  taken,  it  is  only  necessary  to  say 
that  the  points  of  the  appellants  make  no  suggestion,  except  that  the 
award  was  not  large  enough  in  amount  to  give  them  just  compensa- 
tion. The  constitutionality  of  an  act  of  the  legislature  does  not 
depend  upon  the  amount  of  damages,  but  must  be  determined  by  an 
inspection  of  the  act  itself.  Report  confirmed,  with  costs.  All 
concur. 

(84  Hun,  311.) 

LAUPBR  V.  BOYNTON  FURNACE  CO. 

(Supreme  Court,  General  Term,  Second  Department   February  11,  189S.) 

Damages— Evidence. 

In  an  action  to  recover  damages  caused  by  breach  of  warranty  of  an 
apparatus,  f (Mr  heating  a  greenhouse,  plaintiff,  In  order  to  show  the  de- 
predation in  the  value  of  his  plants  by  reason  of  defects  In  the  apparatus, 
may  testify  aa  to  the  average  number  of  flowers  cut  from  the  plants  the 
year  liefore. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Edward  Laufer  against  the  Boynton  Furnace  Company 
for  breach  of  contract  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff  for  f4,333.12,  and  from  an  order  denying  the  motion 
for  a  new  trial,  defendant  appeals.    Aflfirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

M.  H.  Cardozo,  for  appellant. 
Edward  L.  Frost,  for  respondent. 

BROWN,  P.  J.  The  plaintiff  was  a  florist,  and  in  January,  1892, 
entered  into  a  contract  with  the  defendant,  whereby  it  agreed  to  fur- 
nish to  him,  and  set  up  in  his  greenhouses,  a  hot-water  heater,  with 
pipes,  according  to  certain  specifications,  and  gave  to  him  a  written 
guaranty  that  the  boiler  and  radiators  mentioned  in  the  specifica- 
tions "would  heat  the  greenhouses  to'  the  desired  temperature  for 
the  term  of  fifteen  years,"  provided  they  were  kept  in  good  work- 
able condition.  This  action  was  brought  to  recover  damages  arising 
from  a  breach  of  the  guaranty.  Two  causes  of  action  were  al- 
leged in  the  complaint    In  the  first,  a  recovery  was  sought  for 
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damages  to  plants  and  loss  of  sales  of  cut  flowers  which  the  plants 
would  have  produced  if  a  proper  temperature  had  been  maintained 
in  the  greenhouses;  and  in  the  second,  for  the  difference  between 
the  value  of  the  heater  as  it  was  and  as  it  would  have  been  had  the 
guaranty  been  fulfOled.  There  was  a  conflict  of  testimony  as  to 
what  the  guaranty  was  in  reference  to  temperature.  The  plaintiff 
claimed  that  it  was  to  be  as  high  as  75  to  85  degrees  in  one  of  the 
houses,  BO  as  to  permit  the  growth  of  delicate  varieties  of  flowers; 
while  defendant  claimed  that  the  desired  temperature  agreed  upon 
was  to  be  sufficient  only  for  growing  carnations  and  chrysanthe- 
mums, and  that  50  degrees  was  sufficient  for  such  purpose.  There 
was  no  exception  taken  to  the  charge  of  the  court,  and  there  was 
no  motion  made  to  dismiss  the  complaint 

The  only  motion  made  was  to  dismiss  the  first  cause  of  action,  upon 
the  ground  that  there  was  not  sufficient  evidence  to  go  to  the  jury 
as  to  what  the  plaintifTs  actual  damages  were.  We  are  of  the  opin- 
ion that  this  motion  was  properly  denied,  and  we  find  no  reason  for 
disturbing  the  verdict  of  the  jury  upon  the  facts.  The  court  charged 
the  jury  that,  if  the  plaintiff  was  entitled  to  succeed,  he  had  a  right 
to  recover — ^First,  the  difference  In  value  between  the  heating  ap- 
paratus he  was  entitled  to  receive  under  his  contract  and  the  heat- 
ing apparatus  he  actually  did  receive;  and,  second,  the  difference 
between  the  value  of  the  stock  in  his  place  which  was  injured  or 
destroyed  by  reason  of  any  defect  in  that  apparatus  before  it  was 
injured  and  the  value  of  that  stock  after  it  had  received  such  injury. 
For  the  purpose  of  showing  the  value  of  the  plants,  the  plaintiff  and 
his  wife  were  permitted  to  testify,  against  the  defendant's  objection 
and  exception,  to  the  average  number  of  fiowers  cut  from  the  planta 
the  year  previous.  We  are  of  the  opinion  that  this  evidence  was 
competent. 

In  the  case  of  Swain  v.  Schieffelin,  134  N.  Y.  471,  31  N.  E.  1025, 
the  plaintiff  was  permitted  to  recover  for  the  loss  of  customers  and 
sales  and  profits  thereon,  and  proof  of  sales  in  a  corresponding  period 
of  a  prior  year  was  permitted. 

In  White  v.  Miller,  71 N.  Y.  118,  the  court  says: 

"The  character  of  the  season,  *  •  •  the  manner  In  which  the  plants  set 
were  colttvated,  the  condition  of  the  ground,  the  results  observed  in  the  same 
TldnlQr,  •  •  •  and  other  circumstances,  may  be  shown  to  aid  the  jury, 
and  from  which  they  can  ascertain  approximately  the  extent  of  the  damage 
resniting  from  the  loss  of  a  crop  of  a  particular  kind." 

In  Wakeman  T.  Manufacturing  Co.,  101  2f.  Y.  200,  4  N.  E.  264, 
it  was  said: 

"If  there  is  no  more  certain  method  of  arriving  at  the  amount,  the  injured 
party  is  entitled  to  submit  to  the  jury  the  particular  facts  which  have  trans- 
pired, and  to  show  the  whole  situation  which  la  the  foundation  of  the  claim 
and  expectation  of  profit,  so  far  aa  any  detail  ottered  has  a  legal  tendency  to 
Biqwort  such  dalm." 

Oie  plaintiff  testified  that  he  had  13  years'  experience  in  growing 
flowers  by  artificial  heat  in  the  winter  months,  and  that  he  knew 
how  many  flowers  he  could  grow  from  a  plant.  It  was  entirely  per- 
missible for  him  to  state  his  experience  and  the  average  number 
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of  flowers  that  he  had  cut  from  the  various  plants  in  the  prior  jear. 
While  the  result  based  upon  such  evidence  is  somewhat  speculative, 
it  is  no  more  so  in  reference  to  flowers  than  the  prospective  result 
from  seeds  and  other  crops,  and  is  a  most  material  fact  to  be  am- 
sidered  in  determining  the  value  of  the  plants.  It  was  a  fact  proper 
in  this  case  for  the  jury  to  be  informed  of,  and  to  consider  in  deter- 
mining the  amonnt  of  tiie  loss  that  plaintiff  had  sustained. 

The  amendment  allowed  to  be  made  to  the  complaint  to  conform 
that  pleading  to  the  proof  was  one  dearly  within  the  power  of  the 
court.  It  did  not  change  the  cause  of  action,  or  demand  from  tlie 
defendant  any  other  defense  than  it  had  pleaded  and  given  proof  to 
sustain.  Its  sole  result  was  to  permit  the  plaintiff  to  recover  sach 
a  verdict  as  the  evidence  had  established.  It  was  a  matter  that 
rested  in  the  sound  discretion  of  the  trial  court,  and  we  And  no  rea- 
son to  disagree  with  its  judgment 

We  have  examined  the  other  exceptions,  and  And  none  that  re- 
quire notice.  The  judgment  must  be  affirmed,  with  costs.  All  con- 
cur. 


(81  Hon.  402.) 

SCHLACHTEB  v.  HOPKINS  et  sL- 

(Supreme  Court,  General  Term,  Second  department.    February  11, 1895.) 

DuiLDiNa  Contracts— Dblat  in  Pkrforhancb. 

Where  a  delay  In  completing  a  house  Is  caused  by  tbe  neglect  of  the  con- 
tractor, the  rental  value  for  the  period  of  delay  may  be  deducted  from 
the  contract  price. 

Appeal  from  a  judgment  on  report  of  referee. 

Action  by  John  Schlachter  against  Robert  E.  Hopkins  and  others 
to  foreclose  a  medianic's  lien.  There  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  Hopkins  appeals.    Affirmed  on  condition. 

Argued  before  BKOWN,  P.  J,  and  DYKMAN  and  PRATT,  JJ. 

E.  T.  Lovatt,  for  appellant. 
James  M.  Hunt,  for  respondent 

PRATT,  J.  This  is  an  action  instituted  to  foreclose  a  mechanic's 
lien  alleged  to  have  been  created  by  performance  of  a  contract  en- 
tered into  by  the  plaintiff  with  defendant  Hopkins.  The  contract 
was  executed  on  September  12,  1891,  and  the  work  called  for  by  its 
terms  was  to  be  completed  on  April  1,  1892,  and  it  is  admitted 
that  it  was  not  finished  until  July  10,  1892.  That  the  plaintiff 
delayed  in  commencing  work  under  the  contract  is  undisputed. 
The  defendant  Hopkins,  as  late  as  ^November  6,  1891,  complained  to 
the  plaintiff  and  architect  of  the  delay  in  its  prosecution.  At  that 
date  they  were  only  laying  the  foundation.  That  the  architect  ap- 
preciated the  justice  of  such  complaint  is  manifest  from  the  fact 
that  he  testifies  that  he  repeatedly  urged  plaintiff  to  hurry  the  work. 
Hopkins  continued  to  complain  of  the  tardiness  in  the  prosecution 
of  the  work,  and  frequently  urged  the  plaintiff  to  be  more  expedi- 
tious with  the  work.  About  January  11,  1892,  Hopkins  insisted 
that  the  chimneys,  arches,  and  fireplaces  were  illy  and  unskillfully 
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constmcted,  and,  at  his  request,  the  matter  was  referred  to  another 
who,  after  a  delay  of  two  weeks,  decided  that,  after  some  slight  al- 
terations, the  work  on  chimneys,  etc.,  would  do.  Snch  alterations 
were  made  during  snch  two  weeks.  For  some  reason,  not  apparent 
from  the  testimony,  all  other  work  on  the  premises  was  stopped. 
Would  it  not  have  been  fairer  and  more  reasonable  to  have  continued 
during  such  delay  on  other  portions  of  the  building  which  required 
it?  Hopkins  directed  that  some  stairs  other  than  those  provided  by 
the  contract  should  be  placed  in  the  building,  and  agreed  to  pay 
the  costs  of  constructing  the  same  in  addition  to  the  sum  to  be  paid 
under  the  contract;  and  the  amount,  f215,  charged  for  same,  was 
allowed  by  him.  The  testimony  does  not  disclose  when  the  work 
on  said  stairs  was  commenced,  or  how  long  a  time  it  consumed  to 
supply  them,  and  perform  the  extra  labor  caused  by  fheir  con- 
struction and  erection.  Upon  this  point  it  is  somewhat  conflicting. 
From  a  careful  perusal  of  the  evidence,  my  best  judgment  is  that 
an  allowance  of  three  weeks  for  such  delay  would  be  equitable.  The 
referee  did  not  err  in  allowing  the  defendant  Hopkins  the  sum  of 
f495.65,  for  moneys  paid  by  him  for  painting  required  by  the  con- 
tract, and  such  sum  should  be  deducted  from  the  contract  price. 
The  testimony  throughout  shows  to  my  mind  that  the  plaintiff 
did  not  prosecute  the  work  called  for  by  the  contract  with  diligence 
and  dispatch;  that  whatever  delays  might  inferentially  be  charged 
to  Hopkins  were  more  than  counterbalanced  by  the  apparent  delays 
and  lack  of  energy  and  attention  of  the  plaintiff  in  performing  such 
contract  It  Is  clearly  shown  that  Hopkins,  with  the  exception  of 
the  delays  hereinbefo^re  noted,  did  everything  in  his  power  to  facili- 
tate and  hasten  the*  work.  The  promptness  with  which  he  paid 
the  sums  alleged  to  be  due  under  the  contract,  and  the  fact  of  his 
pecuniary  advances  to  plaintiff  to  relieve  him  financially,  and  to 
provide  him  with  funds  to  prosecute  the  work,  his  waiver  of  the  per- 
formance of  several  items  required  by  their  agreement,  as  also  his 
celerity  in  paying  the  charges  for  extra  plumbing  and  mason  work, 
all  abundantly  prove  this.  On  the  other  hand,  the  testimony  clearly 
shows  the  plaintiffs  lack  of  interest  in  the  work;  that  he  farmed  out 
every  part  of  the  general  construction  to  various  subcontractors, 
over  whom  Hopkins  had  no  authority,  and  with  whom  he  could  not 
advise;  that,  upon  the  occasion  of  such  complaint  to  the  plaintiff, 
he  threw  the  blame  or  cause  of  tiie  same  upon  one  of  these  sub- 
contractors; that  said  contract  was  so  sublet  without  the  writ- 
ten consent  of  Hopkins,  as  the  contract  obligated  him  to  do;  his 
almost  entire  failure  to  give  the  work  his  personal  supervision, 
as  evidenced  by  his  rare  and  infrequent  visits  to  the  premises  during 
the  progress  of  the  work;  that,  although  behind  time  on  this  con- 
tract, he  transferred  mechanics  from  the  Hopkins  building  to  the 
Bamsay  house,  for  whose  construction  he  also  had  an  agreement.  I 
am  of  the  opinion  that,  if  the  plaintiff  had  used  reasonable  diligence 
and  dispatch,  the  building  would  have  been  ready  for  occupancy, 
notwithstanding  the  delays  attributed  to  defendant  Hopkins,  on 
May  1,  1892.  If  it  had  been  completed  at  that  date,  the  uncon- 
tradicted testimony  shows  that  the  premises  could  have  been  leased 
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to  a  responsible  tenant  for  f  1,100  per  year.  I  am  of  the  opinion  tha 
the  defendant  Hopkins  is  entitled  to  be  paid  by  the  plaintiff  th 
pro  rata  portion  of  said  |1,100,  from  May  1,  1892,  to  July  16,  1895 
That  plaintiff  should  be  allowed  the  sum  of  fl,500,  being  amoon 
of  last  payment  under  the  contract;  the  further  sum  of  |215,  the  cos 
of  erecting  the  additional  staire,  etc., — ^making  together  the  sum  o 
|1,T15.  From  such  amount  should  be  deducted  the  sum  of  f495.6E 
paid  by  defendant  Hopkins  for  painting,  etc.;  the  further  sum  o 
§840,  as  liquidated  damages,  nnder  section  12  of  contract;  ^10  pe 
day  from  April  22,  1892,  to  July  4,  1892.  That  plaintiff  is  entitle 
to  recover  upon  the  evidence  from  the  defendant  Hopkins  the  Bui 
of  1379.35,  with  interest  thereon  from  July  16,  1892,  and  that  th 
judgment  entered  herein  on  May  26,  1894,  be  modified  to  conforE 
therewith,  and  that  in  other  respects  said  judgment  stand,  withoa 
costs. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  eveni 
unless  plaintiff  stipulates  to  reduce  the  judgment  to  1379.36,  with  in 
terest  from  July  16,  1892.  If  such  stipulation  is  filed  in  20  dajt 
judgment  so  modified  is  afQrmed,  without  costs.     All  concur. 


PENDER  V.  BROOKLYN  CITY  E.  CO. 

(Supreme  Court,  General  Term,  Second  Department    February  11, 189S.) 

Street  Railroads — Injury  to  Person  on  Track— Evidence. 

In  an  action  for  Injury  to  a  person  on  a  gtreet-car  track,  It  is  proi>er  t 
ask  within  what  distance  a  car  running  at  a  speed  of  10  or  12  miles  a; 
liour  could  be  stopped,  where  witnesses  had  testified  that  the  car  wa 
mnning  at  "a  high  rate  of  speed,"  and  "going  very  fast" 

Appeal  from  circuit  court.  Kings  county. 

Action  by  James  M.  Pender  against  the  Brooklyn  City  BaiIroa< 
Company  to  recover  damages  for  the  death  of  plaintiff's  intestati 
alleged  to  have  been  caused  by  the  negligence  of  defendant's  servant 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff  for  f  2,50( 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap 
peals.    AfHrmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Morris  &  Whitehouse,  for  appellant 
William  T.  Gilbert,  for  respondent 

PBATT,  J.  This  is  an  appeal  from  a  judgment  rendered  upon  i 
verdict  of  a  jury  giving  the  plaintiff  damages  for  the  loss  of  service 
of  his  child,  alleged  to  have  been  caused  by  the  negligence  of  tbt 
defendant,  and  fr<Hn  an  order  denying  a  motion  for  a  new  triaJ 
The  evidence  upon  various  circumstances  connected  with  the  tria 
was  conflicting,  but  there  seems  to  be  no  such  preponderance  of  evi 
dence  in  favor  of  the  defendant  as  would  have  warranted  a  dismissa 
of  the  complaint  The  cause  was  submitted  to  the  jury  by  a  charg( 
as  favorable  to  the  defendant  as  the  facts  warranted.  The  judg 
ment  must  stand,  unless  some  erroneous  ruling  was  made  in  thi 


Digitized  by 


Google 


Sup.  Ct.]  PEOFLIS  V.  KERRIGAN.  867 

course  of  the  trial.  The  principal  exception  relied  on  is  to  the  fol- 
lowing question  put  to  a  witness  for  the  plaintiff:  "Q.  Running 
at  a  speed  of  ten  or  twelve  miles  an  hour,  at  what  distance  could  it 
[the  car]  be  stopped?  A.  About  100  feet"  This  question  was  ob- 
jected to,  and  allowed  by  the  court  It  was  asked  of  a  motorman, 
and  was  not  objected  to  on  the  ground  that  he  was  not  an  ex- 
perienced man  in  running  cars  as  a  motorman,  but  upon  the  ground 
that  the  question  contained  an  assumption  that  the  cars  were  run- 
ning at  that  rate,  and  this  misled  the  jury.  On  the  question  of 
speed,  the  evidence  was  conflicting.  One  witness  said  the  car  was 
running  at  a  high  rate  of  speed;  another,  that  it  was  going  very 
fast;  a  witness  for  defendant,  that  it  was  going  about  six  mUes  an 
hour.  Besides,  it  appeared  in  the  evidence  at  what  point  the  car 
stmck  the  girl,  and  where  it  was  brought  to  a  standstill  after  the 
accident  Tterefore  the  distance  at  which  a  car  could  be  stopped 
when  going  at  different  rates  of  speed  was  not  material  Anotiier 
answer  to  defendant's  contention  upon  this  matter  is  that  the  evi- 
dence could  not  have  prejudiced  the  defendant,  as  the  greater  the 
speed  at  which  the  car  was  running  the  less  the  negligence  of  the 
motorman  in  failing  to  stop  the  car,  or,  in  other  words,  the  greater 
the  distance  within  which  the  car  could  be  stopped.  Again,  we 
think  the  question,  within  the  limits  of  the  evidence,  "a  high  rate 
of  speed,"  and  "going  very  fast,"  would  justify  such  a  question.  It 
is  a  privilege  of  counsel,  always,  to  propound  hypothetical  questions 
to  experts,  to  assume,  within  the  evidence,  any  state  of  facts  which 
he  claims  the  evidence  justifies,  and  have  their  opinion  thereon. 
Harnett  v.  Garvey,  66  N.  Y.  641;  Filer  v.  Hailroad  Ck)-  49  N.  Y.  42. 
Judgment  and  order  affirmed,  with  costs. 


PEOPLE  V.  KERRIGAN. 

(Supreme  Court,  Oeneral  Term,  Second  Department    February  11, 1895.) 

Hai(8I>&ughtbi{— EvrDENCB. 

Defendant  and  decedent  qnarreled  in  a  saloon,  and  were  told  to  go  out- 
side. A  tblrd  person  went  out  after  them,  and  saw  them  struggling  to- 
getber,  but  saw  no  blows  struck.  He  separated  them,  and  they  all  re- 
turned to  the  saloon,  when  decedent  was  found  to  have  a  cut  over  bla 
eye,  concerning  which  he  said  "he  [defendant]  must  have  used  a  knife  on 
me."  There  was  no  evidence  that  defendant  had  a  knife  about  him,  and 
defendant  testified  that  he  did  not  strike  decedent  Afterwards,  decedent 
left  the  saloon,  and  was  found  the  next  morning  dead.  A  physician  tes- 
tified tiiat  death  resulted  from  Inflammation  of  the  brain,  caused,  in  bis 
(pinion,  by  the  wound  over  the  eye.  Other  physicians  thought  that  It 
was  just  as  probable  that  death  resulted  from  alcoholism.  ffelcC,  that  the 
evidence  was  not  Bu£Bcient  jto  sustain  a  finding  that  death  resulted  from 
a  blow  given  by  defendant 

Appeal  from  court  of  sessions.  Queens  county. 
Daniel  Kerrigan  was  convicted  of  manslaughter  In  the  second 
d^ree,  and  appeals.    Reversed. 
Argaed  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 
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George  A.  Mott,  for  appellant 

Daniel  Noble,  Dist.  Atty.,  for  the  People. 

BROWN,  P.  J.  The  appellant  was  convicted  of  the  crime  of  m 
slanghter  in  the  second  degree,  in  having  killed  one  William  Hort 
After  a  careful  examination  of  the  case,  we  are  of  the  opinion  tl 
the  evidence  does  not  establish  the  appellant's  guilt,  and  is  of  ' 
weak  a  character  to  support  the  verdict.  It  appears  that  aboa 
o'clock  on  the  morning  of  November  7,  1893,  the  appellant  and 
ceased  were  in  Gaffnej's  saloon,  on  Flushing  street,  in  Long  Isla 
CSty,  in  company  with  William  Gemp,  Patrick  McDermott,  Dai 
Stine,  and  William  Gaffney.  Horton  was  drunk,  and  Kerrigan  b 
been  drinking.  They  quarreled,  but  no  blows  were  struck;  and 
the  direction  of  the  bartender,  Gaffney,  they  went  out  of  the  salo 
McDermott  was  told  to  go  outside  and  separate  them.  He  testifi* 
That  he  went  out,  and  found  them  struggling  together.  That  th 
arms  were  around  each  other,  as  if  they  were  wrestling.  But 
saw  no  blows  struck,  and  separated  them,  and  all  then  returned 
the  saloon.  Wlien  inside,  Horton  was  found  to  have  a  cut  about 
inch  and  a  half  long  over  his  right  eye,  and  he  said,  referring 
Kerrigan,  that  "he  must  have  used  a  knife  on  me."  The  blood  "vi 
washed  from  his  face,  and,  on  his  complaining  that  he  was  cut 
another  part  of  his  body,  he  was  examined,  but  no  wound  was  foni 
There  was  no  proof  that  Kerrigan  had  a  knife  about  him  at  a 
time  during  the  night.  Soon  after,  all  parties  left,  except  Horj 
and  Gaffney;  and  later  Horton  left  the  saloon,  alone.  He  was  tl 
drunk,  but  able  to  walk.  No  one  saw  him  alive  after  that,  and 
account  is  given  in  the  testimony  of  his  whereabouts  between  1 
leaving  the  saloon  and  his  death.  Neither  is  it  shown  where 
how  he  died,  or  who  found  his  body,  or  under  what  circumstan< 
it  was  found.  Dr.  John  Clayland  was  sworn  as  a  witness  for  1 
prosecution,  and  testified  that  on  November  9th,  between  4  and 
o'clock  in  the  afternoon,  he  made  an  autopsy  upon  Horton's  bo< 
and  that  in  his  opinion  he  had  then  been  dead  from  12  to  24  hon 
He  found  abrasions  on  the  limbs.  The  eyes  were  black.  There  w 
a  wound  over  the  right  eye;  discoloration  extending  down  to  t 
cheeks;  bruises  on  the  side  of  the  head.  He  stated  the  cause 
death  to  have  been  inflammation  of  the  meninges  of  the  brain,  a 
gave  it  as  his  opinion  that  the  cause  of  that  inflammation  was  t 
blow  which  inflicted  the  wound  over  the  eye.  The  deceased  w 
shown  to  have  been  a  drunkard  for  a  long  time.  He  had  been 
the  hospital  in  October  prior  to  his  death,  suffering  severely  in 
alcoholism;  and  his  lungs,  heart,  and  kidneys  were  found,  in  t 
autopsy,  to  be  in  a  very  advanced  state  of  disease.  The  physicia 
called  on  the  trial  differed  as  to  the  cause  of  Horton's  death,  i 
agreed  that  the  inflammation,  which  was  the  immediate  cause 
death,  might  have  resulted  from  other  causes  than  the  blow  o\ 
the  eye.  Dr.  Clayland  thought  the  blow  the  proximate  cause 
death,  while  the  other  physicians  appeared  to  be  of  the  opini 
that  it  was  just  as  probable  that  death  was  the  result  of  alcoholis 
Dr.  Burnett,  who  was  called  by  the  prosecution,  testified  that 
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conld  not  say  whether  the  primary  canae  of  death  was  the  blow, 
or  other  cause;  that  the  blow  might  have  caused  the  inflammation, 
but  he  was  unwilling  to  swear  that  it  did. 

The  primary  cause  of  Horton's  death  was  plainly  pure  speculation- 
It  was,  in  the  first  place,  an  inference,  solely,  that  Kerrigan  struck 
him  over  the  eye.  No  one  saw  the  blow  struck,  and  Horton  did  not 
directly  assert  that  Kerrigan  had  struck  him.  His  remark  that  Ker- 
rigan must  have  used  a  knife  on  him  was  rather  an  inference  drawn 
from  the  wound,  and  the  presence  of  the  blood  on  his  face.  Snch  a 
statement  from  a  drunken  man  has,  we  think,  very  little  probative 
force.  Beyond  the  slight  loss  of  blood,  Horton  appeared  not  to  have 
suffered  any  ill  effects  from  the  blow,  however  received,  and,  when 
he  left  the  saloon,  was  in  about  as  good  physical  condition  as  he 
was  when  he  entered  it  Giving  to  ^1  this  evidence  the  full  effect 
claimed  for  it,  and  which  the  jury  appear  to  have  given  it,  it  does 
not  permit  the  conclusion,  beyond  a  reasonable  doubt,  that  Horton 
died  from  the  effects  of  Kerrigan's  blow.  The  absence  of  any  evi- 
dence as  to  the  subsequent  movements  of  Horton  throws  great  doubt 
on  the  cause  of  his  death.  Kerrigan  was  sworn  as  a  witness  in  his 
own  behalf,  and  denied  striking  the  blow.  His  version  of  the  matter 
■was  that,  when  Horton  came  towards  him,  he  fell  and  cut  himself; 
that  he  lifted  him  to  his  feet,  and  was  struggling  with  him  when 
McDermott  separated  them.  He  denied  having  a  knife,  or  inflicting 
the  wound,  and  his  testimony  appears  to  be  as  worthy  of  credit  as 
that  of  any  of  the  other  witnesses  who  were  in  the  saloon.  We 
think  the  evidence  is  of  too  weak  a  character  to  sustain  the  verdict, 
and  the  judgment  should  be  reversed,  and  a  new  trial  granted.  All 
co!icur. 

{Si  Hun,  427.) 

TRAVIS  T.  EHLERS  et  aL 

(Supreme  Court,  General  Term,  Sec(Mid  Dei>artinent    February  11, 1805.) 

PliADISS  AND  PkOOF— ADMISSIOSB  IH  ANSWER— EFFECT. 

Is  an  action  on  a  coreuant  tn  a  lease  that  tlie  lessee  would  pay  a  certain 
mortgage  on  the  premises,  It  Is  not  necessary  to  produce  the  lease  where  the 
answer  admits  that  the  lessee  agreed  to  discharge  such  mortgage,  though 
It  also  denied  that  the  lease  was  In  all  respects  correctly  set  forth  in  the 
complaint,  and  asked  leave  to  refer  to  the  original,  when  produced  on  the 
trial. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Charles  E.  Travis  against  Edward  M.  L.  Ehlers  and 
others,  executors  of  last  will  of  Bernard  Travis,  deceased,  to  recover 
on  a  covenant  in  a  lease.  There  was  a  judgment  in  favor  of  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Argued  before  PRATT  and  OULLEN,  JJ. 

Joseph  C.  Crane,  for  appellants. 
Arthur  Furber,  for  respondent 

PEATT,  J.    This  action  was  brought  upon  a  covenant  In  a  lease, 
and  a  copy  of  the  lease  was  set  out  in  the  complaint    Two  of  the 
v.32N.Y.R.no.4— 24 
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defendants,  Ehlera  and  Warner,  put  the  lease  in  issue  by  the  follow- 
ing words  in  their  answer,  to  wit: 

"(1)  The  defendants  admit  that,  on  or  about  liie  time  mentioned  and  aet 
f<nrth  In  Bald  ccmiplalDt,  the  plaintiff  leased  to  one  Bernard  Trayis,  now 
deceased,  the  house  and  lot  known  as  'No.  30  East  12Tth  Street'  in  the  city  of 
New  YaA;  but  the  defendants  deny,  upon  Information  and  belief,  tliat  the 
said  lease  Is  In  all  respects  correctly  mentioned  and  set  forth  In  said  com- 
plaint, and  for  g^reater  certainty  as  to  its  provisions  they  beg  leave  to  refer 
to  the  original,  or  the  record  thereof,  when  produced  on  the  trial  of  this 
action." 

The  plaintiff  upon  the  trial  failed  to  put  lie  original  lease  in  evi- 
dence, and  now  the  defendants  raise  the  point  that  the  plaintiff  failed 
to  prove  his  case,  and  ask  that  the  judgment  be  reversed,  although 
upon  the  trial  the  court  found  as  a  fact: 

"(1)  That  on  the  24th  day  of  July,  1894,  by  an  Indenture  In  writing,  made 
under  seal,  the  plaintiff  leased  to  one  Bernard  Travis,  and  Bernard  Travis 
hired  from  the  plaintiff,  the  house  and  lot  known  as  'No.  SO  East  12Tth  Street,' 
In  the  city  of  New  York,  for  the  term  of  his  (Bernard  Travis')  natural  life, 
and  that  in  and  by  said  indenture  said  Bernard  Travis,  among  other  things, 
covenanted  with  plaintiff  to  pay  and  discharge  a  certain  mortgage,  which 
was  then  a  lien  upon  the  said  premises,  and  which  was  given  to  secnre  the 
payment  of  the  sum  of  ^600  on  the  Ist  day  of  May,  1884,  with  interest." 

It  was  plainly  an  oversight  on  the  part  of  the  plaintiff  in  failing 
to  offer  the  original  lease  in  evidence,  and  might  be  fatal  to  judgment, 
were  it  not  for  the  admission  of  the  defendants  contained  in  their 
answer.  Among  other  matters  contained  in  their  answer  is  the  fol- 
lowing: 

"(2)  Defendants  admit  that  the  said  Bernard  Travis,  in  and  by  the  terms 
and  conditions  of  said  lease  dated  on  or  about  the  24th  day  of  July,lSS4.  there- 
by covenanted  and  agreed  to  pay  a  certain  mortgage  made  by  one  Eliza  A. 
Travis,  and  the  bond  accompanying  the  same,  bearing  date  the  13th  day  of 
April,  1880,  to  secure  the  payment  of  the  sum  of  ?4,500  on  the  1st  day  of  May, 
1^1,  and  recorded  in  the  office  of  the  register  of  the  city  and  county  of  New 
York  on  the  22d  day  of  AprU,  1888,  in  Liber  1503  of  Mortgages,  p.  6." 

This  admission  plainly  identified  the  lease,  and  contained  all  that 
was  necessary  on  the  part  of  plaintiff  to  prove  his  case.  It  was  an 
admission  of  the  vital  part  of  the  case  necessary  to  maintain  the 
action,  and  contained  the  covenant  upon  which  the  suit  was  brought 
We  can  justly  infer  that  the  existence  of  the  lease  was  taken  for 
granted  upon  the  trial,  as  well  from  the  fact  that  the  judge  specific- 
ally found  as  from  the  fact  that  it  was  not  produced.  It  was  not 
necessary  to  produce  the  lease  after  all  that  the  plaintiff  desired 
to  prove  from  it  had  been  admitted.  There  is  no  exception  in  the 
case,  and  no  error.  In  fact,  the  defendants  failed  to  prove  any  fact 
to  impeach  the  validity  of  the  judgment.  It  was  no  defense  to 
assert  that  plaintiff  paid  off  the  mortgage  voluntarily  after  a  demand 
upon  the  executors,  and  their  refusal  to  pay,  as  his  property  was 
liable  for  the  mortgage  in  the  first  instance,  and  he  had  a  right  to 
discharge  the  lien.    Judgment  affirmed,  with  costs. 
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{84  Hon,  274.) 

ANCHOR  SKEWING  CO.  T.  VILLAGE  OF  DOBBS  FERRY. 

(Supreme  Court,  General  Term,  Second  Department    February  11, 1896.) 

SirRFACE  Wateb — Discharge  fbom  Street — Liabii.itt  op  MnNiciPAiiTTY. 

Where  a  municipal  corporation,  by  grading  and  paving  streets,  prevents 
the  absorption  of  rain,  which  ia  consequently  discharged  on  adjoining 
land  In  greater  quantities  than  It  would  otherwise  have  been,  the  munici- 
pality Is  not  liable  for  the  damages  caused  thereby,  as  It  cannot  be  com- 
pelled to  construct  drains  to  dispose  of  surface  water. 

Appeal  from  special  term,  Westchester  county. 

Action  by  the  Anchor  Brewing  Company  against  the  village  of 
Dobhs  Ferry  for  an  injunction.  The  complaint  was  dismissed  on 
the  merits,  and  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PBATT,  J. 

Laaterbach  &  Scheuerman,  for  appellant. 

W.  J.  Townsend  and  Chas.  P.  McClelland,  for  respondent 

BBOWN,  P.  J.  This  action  was  brought  to  obtain  an  injunction 
restraining  the  defendant  from  maintaining  and  continuing  sewers, 
culverts,  and  drains,  which,  it  was  claimed,  diverted  the  natural  flow 
of  surface  water,  and  cast  it,  together  with  sewage,  in  excessive  vol- 
umes, upon  the  plaintiffs  property,  and  also  to  recover  damages 
incident  to  such  acts.  The  village  of  Dobbs  Ferry  was  incorporated 
in  the  year  1873,  and  is  built  upon  a  hillside,  which  slopes  to  the 
-west  and  south.  The  plaintiff's  property  lies  at  the  foot  of  the  hill, 
and  is  bounded  upon  the  west  by  the  land  of  the  New  York  Central 
&  Hudson  River  Railroad  Company  and  the  Hudson  river.  It  re- 
ceives the  natural  flow  of  surface  water  from  a  large  territory,  upon 
which  the  village  is  in  part  built,  which  is  indicated  upon  a  map 
printed  in  the  case.  The  village  has  opened  and  graded  streets, 
paved  the  gutters,  and  set  the  curbs,  and  constructed  drains  and 
culverts.  The  population  has  also  increased,  and  upon  many  of  the 
private  grounds  within  the  village  roads  have  been  constructed, 
with  gutters  and  drains,  which  receive  the  flow  of  surface  water, 
and  discharge  into  the  public  streets.  Plaintiff's  property  is  bounded 
on  the  east  by  Palisade  street  Next  to  the  east,  and  further  up  the 
hill,  is  Main  street  These  two  streets  run  in  a  general  direction 
north  and  south  from  Cedar  to  Chestnut  street.  Other  streets  run 
to  the  east  out  of  Main  street  All  the  water  flowing  down  the  hiU 
through  the  main  streets  is  concentrated  at  a  point  on  the  easterly 
side  of  Palisade  avenue,  across  which  it  flows  through  a  covered 
drain,  which  is  continued  through  private  property  to  the  land  of 
Mr.  Lange.  Thence  it  flows  in  an  open  waterway  across  Lange's 
property,  and  is  finally  discharged  into  a  private  drain  upon  plain- 
tiffs land.  West  of  Main  street  the  drain  is  constructed  along  the 
bottom  of  a  natural  depression  in  the  land,  and  the  open  waterway 
through  Lange's  land  is  a  natural  water  course,  to  the  point  where  it 
connects  with  plaintiffs  drain.  The  testimony  introduced  by  the 
|daintl£F  would  justify  the  tonclnsion  that,  since  the  incorporation 
of  the  village,  the  volume  of  water  discharged  upon  plaintiff's  land 
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has  largely  increased,  and  that  plaintiff  has  been  injared  to  a  con- 
siderable extent  hj  this  increased  flow.  The  complaint  was  dis- 
missed by  the  trial  court,  npon  the  ground  that  the  water  discharged 
upon  plaintiff's  property  was  surface  water  only,  which  flowed  in 
its  natural  course,  and  that,  for  injuries  attributable  to  that  source, 
the  defendant  was  not  liable. 

We  agree  with  the  conclusion  reached  by  the  special  term.  The 
rules  of  law  applicable  to  cases  of  this  character  are  well  settled. 
Municipal  corporations  are  liable  for  damages  occasioned  by  acts 
resulting  in  the  creation  of  public  or  private  nuisances,  or  for  an 
nnlawfiil  entry  upon  property  of  another,  whereby  injury  is  caused; 
and  no  immunity  from  liabUity  results  from  statutory  power  con- 
ferred upon  the  corporation,  the  exercise  of  which  results  in  the  ap- 
propriation of  or  physical  injury  to  private  property.  Within  this 
rule,  such  corporations  may  not,  by  the  construction  of  sewers  or 
drains,  collect  sewage,  and  dexxmit  it  upon  the  premises  of  an  indi- 
vidual, nor  can  they,  by  constructing  streets  and  gutters,  collect  in 
a  body  surface  water,  which  would  not  naturally  flow  in  that  direc- 
tion, and  dischai^e  it  upon  private  property.  Bastable  v.  City  of 
Syracuse,  8  Hun,  587;  Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204;  Noonan 
V.  CJity  of  Albany,  79  N.  Y.  470;  Seifert  v.  C5ity  of  Brooklyn,  101  N.  Y. 
136-143,  4  N.  E.  32L  But  a  municipal  corporation  is  not  liable  for 
consequential  damages  to  a  landowner  caused  by  the  discharge  of 
surface  water  upon  his  property,  and  which  is  tiie  result  solely  of 
the  grading  of  streets  and  highways  in  pursuance  of  legislative  au- 
thority. Wilson  V.  Mayor,  etc.,  1  Denio,  595;  Kavanagh  v.  City  of 
Brooklyn,  38  Barb.  232;  Lynch  v.  Mayor,  etc,  76  N.  Y.  60;  Birdaall 
V.  Clark,  7  Hun,  351. 

The  testimony  in  this  case  does  not  show  that  the  defendant  has 
constructed  any  sewers  in  any  of  the  public  streets  of  the  village. 
Undoubtedly,  a  large  amount  of  filth  and  obnoxious  substance  has 
been  cast  upon  plaintiff's  property;  but,  so  far  as  is  disclosed  in  the 
evidence,  it  consisted  solely  of  substance  accumulated  in  the  streets 
and  gutters,  and  carried  by  the  large  flow  of  water  to  the  foot  of 
the  natural  watershed.  Neither  does  the  testimony  show  that,  by 
the  grading  of  any  of  the  streets,  the  flow  of  the  surface  water  has 
been  diverted  from  its  natural  course.  The  constraction  of  the  cul- 
vert under  Palisade  street  had  no  other  effect  than  to  conduct  under 
the  street  the  water  which,  in  the  absence  of  the  culvert,  would  have 
flowed  across  the  surface.  The  plaintiff's  witness  Cozzens  testified 
that,  before  the  street  was  graded,  the  water  ran  on  the  surface  at 
that  point.  He  said:  "It  found  its  way  over  what  is  now  PaliHade 
street,  into  the  property  that  now  belongs  to  Mr.  Morton.  •  •  • 
As  soon  as  they  used  wagons  there,  they  put  a  culvert  there."  The 
time  of  which  the  witness  spoke  was  prior  to  the  incorporation  of 
the  village.  He  further  testified,  sp^iking  of  the  present  time: 
"If  that  sewer  were  not  there,  the  water  would,  nevertheless,  have 
flowed  down  over  that  water  course,  and  on  the  plaintiff's  property." 
The  increase  in  the  size  of  the  culvert  has  no  material  relation  to  the 
plaintiff's  complaint.  It  was  at  flrst  constructed  of  too  small  dimen- 
sions, and  failed  to  carry  off  all  the  water  flowing  on  the  street 
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Some  of  it  overflowed  and  may  have  injured  other  property.  But 
none  was,  as  a  result,  cast  on  plaintiff's  land  which  would  not  have 
gone  there  in  its  natural  course.  Neither  do  I  find  that  any  water 
flowing  to  the  south  upon  Main  street  has  been  diverted  from  its 
uatural  course  by  the  defendant.  There  is  evidence  that,  prior  to 
the  defendant's  incorporation,  the  water  flowed  down  the  east  side 
of  Main  street  to  Chestnut  street;  but  the  proof  is  that  it  ceased  to 
run  in  that  direction  before  the  village  was  incorporated,  and,  at  the 
time  of  its  incorporation,  all  the  water  from  the  east  side  of  that 
street  was  flowing  into  the  drain  at  the  junction  of  Elm  street.  The 
case  shows  that  the  increased  volume  of  water  which  in  time  of 
rainfall  is  now  cast  upon  the  plaintifTs  property  is  the  result  of  the 
growth  of  population  in  the  village,  and  the  consequent  grading  of 
streets,  erection  of  buildings,  and  improvement  of  private  grounds. 
In  its  natural  condition,  much  of  the  water  that  fell  upon  tiie  land 
was  absorbed  by  the  soil,  and  evaporated  by  the  atmosphere,  and  a 
part  only  reached  the  foot  of  the  watershed.  But  graded  streets, 
paved  gutters,  and  flagged  walks  prevent  its  absorption  by  the 
ground,  and  In  increased  quantities  it  flows  in  its  natural  course  to 
the  river.  For  this  result,  however  detrimental  and  injurious  it  may 
be  to  ihe  plaintiff's  property,  we  are  of  the  opinion  that  the  defendant 
is  not  liable.  It  cannot  be  compelled  to  construct  drains  for  the 
disposal  of  surface  water.  Mills  v.  City  of  Brooklyn,  32  N.  Y.  489; 
Hines  v.  City  of  Lockport,  50  N.  Y.  236,  Neither  can  it  be  compelled 
to  destroy  its  streets,  or  remove  its  gutters  and  paving.  What  the 
village  did  was  lawful  at  the  time,  and,  in  the  absence  of  any  claim 
that  it  has  exceeded  its  power  or  performed  the  work  in  a  negligent 
manner,  it  is  not  legally  responsible  for  the  consequential  injury  to 
adjacent  property.    The  judgment  must  be  affirmed,  with  costs. 


(84  Han,  325.) 

SMITH  V.  GOULD. 

(Supreme  Court,  General  Term,  Second  Department    February  11, 1895.) 

Kkleasb  and  Discharge— Considebation— Part  Patment. 

The  payment  of  part  of  a  Judgment  by  a  person  otber  than  the  debtor 
Is  a  sufficient  consideration  for  agreement  by  the  judgment  creditor  to 
cancel  tbe  Jndgment 

Appeal  from  special  term,  Suffolk  county. 

Action  by  Joshua  B.  Smith  against  William  A  Gould  to  cancel  a 
judgment  The  complaint  was  dismissed,  and  plaintiff  appeals.  Re- 
versed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Elliott  J.  &nith,  for  appellant 
Idvingston  Smi^  for  respondent 

BROWN,  P.  J.  This  was  an  equity  action  to  obtain  a  decree 
directing  defendant  to  cancel  a  judgment  recovered  by  him  against 
the  plaintiff,  upon  the  ground  that  it  had  been  paid  and  settled. 
The  learned  trial  judge  dismissed  the  complaint,  placing  his  decision 
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upon  the  ground  that  the  plaintiff  had  not  successfully  borne  tl 
burden  of  proof  and  established  the  facts  of  his  claim  by  a  prepoi 
derance  of  evidence.  A  careful  examination  of  the  testimony  hs 
led  us  to  a  different  conclusion,  and,  giving  due  effect  to  the  denia 
of  the  defendant,  we  are  of  tlie  opinion  that  they  are  entitled  1 
very  little  consideration,  in  view  of  the  undisputed  facts  of  the  caa 
It  appears  that  on  December  15,  1884,  the  defendant  recovered 
judgment  against  the  plaintiff  in  the  supreme  court  in  Suffolk  couni 
for  the  sum  of  $736.96,  which  judgment  was  docketed  in  the  clerk 
oflQce  on  that  date.  Joshua  B.  Smith  was  insolvent,  and  nothii 
was  paid  or  collected  on  the  judgment.  On  April  27, 1886,  Ethelbei 
M.  Smith,  a  brother  of  Joshua  B.,  with  his  assent  and  in  his  behal 
had,  at  his  oflSce  in  New  York  City,  an  interview  with  Gh)uld  in  r 
gard  to  the  settlement  of  the  claim,  the  result  of  which  was  tlu 
Ethelbert  paid  to  Gtould  f250  in  cash,  and  transferred  to  him 
promissory  note  made  by  M.  R  Smith  &  Co.,  due  July  23,  1866,  f< 
fl50  (which  note  was  subsequently  paid),  and  received  from  Ghou] 
the  following  instrument: 

"Smithtown,  April  27,  1886. 

"Received  from  Ethelbert  M.  Smith  fonr  handred  doUars,  In  full  settlemei 
of  all  claims  against  him,  Joshua  B.  Smith,  c^  estate  of  Bbeneaer  Smith. 
"$150,  M.  R.  Smith  &  Co.'s  note,  due  July  23, 1886. 
"  250,  also  E.  M.  Smith. 

"?400.  Wm.  A.  Gould." 

On  May  6,  1893,  one  Herbert  W.  Baaiih,  in  behalf  of  the  plaintij 
presented  to  Gould  a  satisfaction  of  said  judgment,  and  requeste 
him  to  sign  it  Gk>uld  declined  to  sign  it,  stating  as  a  reason  tht 
a  bill  had  accrued  since  the  settlement  of  the  judgment,  of  aboi 
|70,  and  that  he  would  not  sign  the  satisfaction  piece  until  he  co 
lected  that  bill. 

The  foregoing  facts  are  either  admitted  or  appear  in  the  case  b 
uncontradicted  testimony.  Ethelbert  M.  Smith  was  called  as  a  wi 
ness  for  the  plaintiff.  He  gave  the  details  of  the  interview,  whic 
resulted  in  the  payment  of  the  money  and  the  execution  and  deliver 
of  the  receipt  In  substance,  his  testimony  was  that  Gould  agree 
to  accept  $400  in  settlement  of  the  judgment,  and  to  execute  a  sa 
isfaction  thereof,  which  the  witness  was  to  have  prepared  by  a  lav 
yer;  that  thereafter  he  mailed  to  Gk)uld  the  note  and  two  check 
one  for  ?50  and  one  for  $200,  both  payable  to  Gould's  order,  an 
which  were  both  paid,  and  in  return  received  by  mail  from  Goul 
the  receipt  above  set  forth.  The  defendant  admitted  the  intervie 
in  regard  to  the  settlement  of  the  claim  and  the  receipt  of  the  $40 
He  admitted  the  presentation  to  him  by  Herbert  W.  Smith  of  tb 
satisfaction  piece,  and  the  request  and  refusal  to  execute  it,  and  di 
not  deny  that  he  refused  to  sign  it  unless  a  bill,  subsequently  coj 
tracted,  was  paid ;  and  he  did  not  deny  the  execution  of  the  receij 
or  its  delivery  to  Ethelbert  Smith,  as  testified  tb  by  him.  He  f  urth< 
testified  that  Ethdbert  told  him  that  he  would  give  him  one-ha 
of  the  claim,  and  thai  he  must  take  that  or  nothing;  that,  at  tl 
time  of  the  interview,  he  did  not  know  he  had  a  judgment  againi 
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I  snpposed  he  was  settling  a  claim  against  Ethelbert. 
litted  on  cross-examination  that  he  had  placed  the  claim 
hua  in  the  hands  of  his  lawyers  to  sue,  and  he  was  unable 
any  claim  he  had  against  Ethelbert  except  the  one  upon 
Lad  sued  Joshua;  and  he  failed  to  mention  any  otiiier 
ist  Joshua  except  the  one  upon  which  judgment  had 
jred.  He  denied  that  he  agreed  to  settle  the  judgment 
a  satisfaction  piece.  Of  thin  testimony  it  may  be  said 
)f  no  importance  whatever  whether  the  witness  knew 
judgment  against  Joshua  B.  Smith  or  not.  If  he  did 
t,  he  had  forgotten  it.  He  knew  he  had  a  claim,  that 
ected  his  lawyers  to  sue  Joshua  upon  it,  and  remem- 
nount  The  statement  that  he  supposed  he  was  settling 
inst  Ethelbert  is  unworthy  of  bdief .  He  could  remember 
1  his  examination  except  the  one  he  sued  Joshua  upoiL 
ent  that  he  did  not  settle  the  judgment  is  contradicted 
tipt  He  had  no  claim  against  Joshua  except  the  judg- 
here  is  no  question  but  that  the  receipt  was  his  deliberate 
fent  act.  His  whole  testimony  does  not  materially  con- 
receipt,  and  that  paper,  read  in  connection  with  the  un- 
Lcts,  shows  conclusively  what  the  transaction  was.  It 
promise  and  settlement  of  tlie  judgment  against  Joshua, 
:t  that  it  was  coupled  with  a  verbal  agreement  to  satisf)' 
at  is  corroborated  by  the  character  of  the  transaction  and 
■adicted  evidence  of  Herbert  W.  Smith, 
t  made  by  the  appellant  that  a  debtor  cannot  discharge 
a  payment  of  a  sum  of  money  less  than  the  debt  has  no 
:o  the  present  case.  Joshua  B.  Smith,  the  debtor,  did 
i  money.  He  was  insolvent,  and  his  brother,  who  made 
it,  was  in  no  way  liable  to  the  defendant  on  the  judgment. 
:  of  Ethelbert's  checks  and  the  note  was  ample  considera- 
i  agreement  to  cancel  the  judgment,  and  tJie  agreement 
niforced.  It  would  be  manifest  injustice  to  permit  tiie 
after  the  receipt  of  the  money  from  Ethelbert,  to  enforce 
nt  against  the  plaintiff. 

ment  appealed  from  must  be  reversed,  and  a  new  trial 
th  costs  to  abide  the  event.    AH  concur. 


SMITH  T.  CRANFORD  et  aL 

Oonrt,  General  Term,  Sec<md  Department    Febmary  11,  1895.) 

ND  Water  Couhses— Polluting  Stream— Injubt  to  Fish. 

lO  pollutes  a  stream  flowing  into  a  flsb  pond  is  liable  to  the  owner 

)r  Injury  to  tte  fish. 

»D  Satispaotioh — Executory  Agreement. 

:;  an  actimi  to  enjoin  defendant.  In  the  prosecution  of  certain 

im  Interfering  with  a  stream  which  flowed  Into  plaintiff's  flab 

!  i>artie8  agreed  tbat  the  action  should  be  discontinued;   that  tbe 

1  during  tSe  progress  of  the  work  should  be  paid  for  by  defend- 

t  defendant  should  pay  plaintiff  three  dollars  per  day  and  the 

he  injunction  suit    Held,  that  such  agreement  was  an  accord  ex- 
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ecutory,  and,  payment  not  haying  been  made  by  defendant  pursuant 
It,  it  was  not  a  bar  to  a  subsequent  action  by  the  widow  to  recover  dai 
ages  for  injury  to  her  flsli. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Phebe  A  Smith  against  John  P.  Cranford  and  anoth 
for  damages  to  a  fish  pond.  There  was  a  judgment  in  favor  of  plai 
tiff,  and  defendants  appeal.    AlHrmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT  and  CULLEN,  JJ. 

Jesse  Johnson,  for  appellants. 
Fred  Ingraham,  for  respondent 

BROWN,  P.  J.  The  defendants,  from  September  to  Novemb 
1890,  were  engaged  as  contractors  with  the  city  of  Brooklyn  in  co 
structing  upon  the  city's  land  an  aqueduct  in  aid  of  the  city's  wat 
supply.  The  aqueduct  crossed  a  small  stream  of  water,  which  floW' 
southerly  through  the  plaintiffs  lands,  and  ujwn  which  the  plaint 
had  a  trout  preserve.  The  preserve  consisted  of  four  ponds,  co 
structed  by  deepening  and  widening  the  stream  and  buUding  dan 
and  were  together  about  350  feet  in  length.  The  referee  found  th 
the  water  of  said  stream  was  pure,  clear,  and  cool,  and  well  adapt 
to  the  breeding  and  raising  of  trout,  and  that  in  September,  18J 
said  preserve  was  stocked  with  about  600  trout  three  years  old,  & 
two  years  old,  2,600  one  year  old,  and  3,000  spawns,  and  was  pi 
dncing  a  yearly  income  of  $150 ;  that  in  constructing  said  aquedu 
the  defendants  fouled  and  polluted  the  waters  of  said  stream  1 
discharging  therein  earth,  oil,  and  other  substances,  so  that  when 
reached  plaintiff's  lands  it  was  unfit  for  use,  and  destructive  to  tJ 
health  and  life  of  the  trout  in  the  preserve;  that  defendants  al 
diverted  the  water  of  said  stream  from  plaintiff's  preserve,  and  dimi 
ished  the  snp^y,  thus  rendering  the  stream,  as  it  flowed  throuj 
said  preserve,  sluggish  and  unsuitable  to  raising  trout,  and  that 
consequence  of  the  pollution  and  diversion  of  said  stream  the  trp 
in  the  preserve  were  made  sick,  prevented  from  spawning,  and  a  larj 
number  died,  and  the  loss  sustained  by  reason  of  the  aforesa 
acts  was  assessed  at  the  sum  of  f 850.  The  defendants'  Uhbility  f 
the  result  of  the  diversion  and  pollution  of  the  stream  is  settled  1 
the  case  of  Covert  v.  Cranford,  141  N.  Y.  521,  36  N.  E.  597.  In  th 
case  the  court  quotes  with  approval  from  Judge  Denio's  opinion 
Bellinger  v.  Railroad  Co.,  23  N.  Y.  42,  "that  the  maxim,  'Aqua  cun 
et  debet  currere,'  absolutely  prohibits  all  individuals  from  interf< 
ing  with  the  natural  flow  of  water  to  the  prejudice  of  another  riparu 
owner,  upon  any  pretense,  and  subjects  them  to  damages  at  the  st 
of  any  party  injured,  without  regard  to  any  question  of  negligen 
or  want  of  care."  The  finding  of  the  referee  as  to  the  diversion 
the  stream  and  pollution  of  the  waters  has  ample  support  in  ti 
evidence.  The  aqueduct  crossed  the  stream  a  few  hundred  feet  nor 
of  the  plaintiff's  property,  and  intercepted  the  flow  of  its  water 
that  point.  It  was,  at  tluit  point,  about  18  feet  deep,  and  the  groui 
was  marshy  and  full  of  springs,  and  to  get  rid  of  the  water  in  t: 
aqueduct  defendants  had  two  large  pumps,  which  pumped  the  wat 
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oat  upon  the  surface,  whence  it  found  its  way  back  to  the  stream 
in  a  muddy,  roily  condition,  carrying  with  it,  on  its  surface,  a  great 
deal  of  oil  from  the  macliinery.  The  plaintiff  was  entitled  to  the 
natural  flow  of  the  water.  The  defendants'  acta  first  diverted  it  from 
the  stream,  and  then  permitted  it,  in  a  dirty  and  polluted  condition, 
to  find  its  way  into  the  plaintiff's  ponds.  The  amount  of  loss  sus- 
tained was  clearly  proTen,  and  in  the  assessment  of  the  damages  the 
referee  kept  well  within  the  rule  applied  in  Covert's  Case.  It  ap- 
peared that  in  September,  1890,  the  plaintiff  commenced  an  action 
against  the  defendants  to  restrain  them  from  interfering  with  said 
stream,  or  doing  anything  to  diminish  the  supply  of  water  flowing 
to  the  plaintiff's  ponds,  or  to  impair  the  quality  thereof,  and  that 
while  said  action  was  pending  an  agreement  between  the  parties 
was  entered  into,  which  provided:  (1)  That  the  action  should  be  dis- 
continued. (2)  That  all  dams  belonging  to  plaintiff,  which  had  been 
or  might  thereafter  be  damaged  or  destroyed  by  the  defendants, 
should  be  replaced  and  repaired  by  them,  and  kept  in  good  condition, 
until  the  completion  of  the  work  about  them.  (3)  That  defendants 
were  liable  to  pay  plaintiff  the  full  value  of  trout  killed  during  the 
progress  of  the  work,  and  that  plaintiff  should  receipt  therefor  In 
full,  from  time  to  time,  as  she  should  be  paid  therefor.  (4)  That  de- 
fendants should  pay  plaintiff  |3  per  day  from  September  8,  1890, 
nntU  the  completion  of  the  work  in  and  about  said  stream.  (^  That 
defendants  should  pay  f 50  for  the  costs  and  disbursements  of  the 
suit.  Upon  the  execution  of  this  instrument,  |50  for  costs  was  paid 
to  the  attorneys,  but  no  other  payment  ever  had  been  made  under 
it  to  the  plaintiff.  The  defendants  claimed  the  agreement  was  a  bar 
to  the  maintenance  of  this  action,  and  offered  to  prove  that  no  de- 
mand had  ever  been  made  upon  defendants  for  payment  for  dead 
flsh,  and  that  defendants  had  made  a  proper  tender  of  performance 
of  the  agreement  to  the  plaintiff,  which  testimony  was  excluded. 
The  agreement  was  not  an  accord  and  satisfaction.  It  was  an  ac- 
cord executory.  Tender  of  i)erformance  has  never  been  held,  for  the 
purpose  of  this  defense,  to  be  equivalent  to  execution.  Accord  with- 
out satisfaction,  or  accord  partly  executed,  cannot  be  successfully 
pleaded  as  a  defense.  To  sustain  a  plea  of  accord  and  satisfaction, 
the  agreement  must  be  completely  executed.  Bank  v.  De  Grauw,  23 
Wend.  342;  Noe  v.  Christie,  51  N.  Y.  270;  Kromer  v.  Heim,  75  N.  Y. 
574.  The  referee  properly  ruled  that  the  agreement  was  executory, 
and  was  not  a  bar  to  the  maintenance  of  this  action.  None  of  the 
other  exceptions  are  well  taken,  and  the  judgment  must  be  affirmed, 
with  costs.    All  concur. 

<84  Hun,  41T.)  _=== 

PEOPLE  ex  reL  FOLEY  v.  BOARD  OF  EDUCATION. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

1.  Schools— Board  of  Education— Powbr  to  Employ  Ehoineer. 

Long  Island  City  Charter  (Laws  1871.  c.  461,  subc.  2,  tit  9,  8  2,  Bubd. 
2),  providing  that  the  board  of  education  shall  have  power  to  employ  "neces- 
sary workmen,"  authorizes  the  board  to  appoint  an  engineer  to  take  charge 
of  the  steam-beating  apparatus  of  the  schooL 
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2.  Same— Veteran— MiscoiTDUCT. 

Under  Laws  18&4,  &  716,  {  1.  proriding  that  Teterans  of  the  Civil  War 
aball  be  removed  from  certain  positioiis  only  for  incompetency  and  oondoct 
inconsistent  with  their  positions,  the  board  of  edocatioa  may  dladiargc 
an  engineer  appointed  to  talce  charge  of  the  heating  aKiaratns  of  a  school 
where  be  refused  to  submit  to  an  examination  as  to  his  competency  oo 
change  of  system  of  beating  from  hot  water  to  steam. 

Certiorari  by  Cornelius  Foley  to  review  the  decision  of  the  board 
of  education  of  Long  Island  City  removing  relator  from  office.  Writ 
dismissed. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Lyman  W.  Bedington,  for  relator. 
William  E.  Stewart,  for  respondents. 

DYKMAN,  J.  This  is  a  proceeding  by  certiorari  to  review  the 
action  of  the  board  of  education  of  Long  Island  City  which  resulted 
in  the  removal  of  the  relator  from  the  position  of  engineer,  in  charge 
of  the  heating  apparatus  of  school  No.  7  in  the  Fifth  ward  of  that 
city.  The  facts  are  contained  in  the  return  of  the  board,  as  follows: 
"On  or  about  the  14th  day  of  March,  1893,  the  relator  was  given 
charge  of  the  heating  apparatus  then  in  school  No.  7  in  the  Fifth 
ward,  Long  Island  City,  until  one  Evers,  who  had  formerly  been  in 
charge,  and  was  then  ill,  should  recover  his  health.  On  or  about  the 
2l8t  day  of  March,  1893,  the  board  of  police  of  Long  Island  City 
issued  a  second-class  engineer's  certificate  to  the  relator.  The  tem- 
porary appointment  of  the  relator  was  made  by  one  of  the  trustees 
of  the  city,  and  thereafter  the  board  of  school  trustees  removed  the 
relator,  and  appointed  one  Thomas  Curran.  Thereafter  the  relator 
applied  for  a  mandamns,  which  application  was  opposed  by  the 
board  of  education,  for  tiie  reason  and  upon  the  ground  that  the 
school  trustees  were  onlv  authorized  by  law  to  appoint  janitors,  the 
power  to  appoint  engineers  being  vested  in  these  respondents,  as 
they  were  advised.  For  the  reason  that  the  relator  was  an  honor- 
ably discharged  soldier,  and  for  the  further  reason  that  the  board 
of  education  had  ratified  his  appointment  by  paying  and  recognizing 
him,  the  application  for  the  mandamus  was  granted;  and  on  or 
about  the  25th  day  of  April,  1894,  in  obedience  thereto,  the  rdator 
was  reinstated  as  engineer  in  charge  of  the  heating  apparatus  in 
school  No.  7  in  the  Fifth  ward  of  Long  Island  City.  Between  the 
date  of  the  removal  of  the  relator,  in  1893,  and  his  reinstatement, 
in  May,  1894,  the  entire  heating  apparatus  in  said  school  had  been 
changed  from  hot-water  boilers  to  a  steam  boiler,  engine,  and  com- 
plicated machinery;  and  these  respondents  assumed  that  they  were 
entitled  to  know  that  the  relator  was  competent  and  qualified,  and 
for  that  reason  directed  him  to  present  himself  to  be  examined  by  an 
expert  for  a  certificate  of  the  first  class.  The  expert  Thomas  Mulli- 
gan notified  the  respondents  that  the  relator  did  present  himself  at 
the  time  and  place  fixed  by  such  expert,  but  refused  to  submit  to 
an  examination,  as  required  by  resolution  of  these  respondents; 
and  by  a  further  resolution,  May  16,  1894,  requiring  the  relator  to 
present  himself  at  their  rooms  in  the  city  hall  in  Long  Island  City 
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on  the  18th  day  of  May,  1894,  and  submit  to  an  examination  or  show 
cause  why  he  should  not  be  punished  for  refusing  to  obey  the  orders 
of  these  respondents.  On  the  said  18th  day  of  May,  1894,  the  said 
relator  appeared  before  the  board  of  education,  and,  without  await- 
ing the  arrival  of  Thomas  Mulligan,  the  examining  engineer,  posi- 
tively refused  to  submit  to  an  examination.  Thereafter,  and  on 
the  23d  day  of  May,  1894,  the  board  of  education,  by  a  notice  (a  copy 
of  which  is  annexed  to  the  return),  again  directed  said  Foley,  the 
relator,  to  appear  before  them  at  their  rooms  in  the  city  hall  at  8 
o'clock  on  the  evening  of  Friday,  May  25,  1894,  and  submit  to  an 
examination  by  Thomas  Mulligan,  the  expert  designated  by  the 
board,  to  be  examined  as  to  his  qualifications  and  competency  as 
an  engineer,  or  show  cause  why  he  should  not  be  punished  for  re- 
fusing to  obey  the  orders  of  the  board  of  education.  On  the  said 
25th  day  of  May,  1894,  the  relator,  Foley,  presented  himself  before  the 
board  of  education,  and  in  an  insolent  and  boisterous  manner  refused 
to  be  examined  as  to  his  qualifications  and  competency  as  an  en- 
gineer, and  positively  refused  to  obey  the  orders  of  the  board  of  edu- 
cation. Thereupon  the  board  of  education  passed  a  resolution  dis- 
missing him  for  his  refusal  to  obey  the  orders  of  the  board  of  edu- 
cation, a  copy  of  which  order  is  annexed  to  the  return.  There  is  no 
provision  in  the  charter  or  laws  of  Long  Island  City  authorizing  the 
employment  of  engineers  in  the  public  schools,  for  the  reason  that, 
when  said  charter  and  the  amendments  thereto  were  at  different 
times  passed,  the  school  buildings  were  old  frame  structures,  heated 
by  ordinary  coal  stoves.  Within  the  past  few  years,  other  and  more 
substantial  structures  have  been  erected,  and  more  recently  ap- 
proved appliances  for  heating  have  been  added  to  the  school  build- 
ings. 

The  claim  of  the  relator  is  that  the  board  of  education  was  vested 
with  no  power  to  appoint  or  remove  an  engineer;  but  that  argument, 
if  allowed  its  full  force  and  traced  to  its  legitimate  result,  will 
prove  too  much  to  be  beneficial  to  the  relator.  If  the  board  had  no 
power  of  appointment,  then  he  was  not  duly  appointed,  and  never 
was  entitled  to  the  position  of  engineer.  We  do  not,  however,  deem 
the  position  tenable.  The  relator  is  not  an  officer,  and  has  no  official 
position;  he  is  simply  an  employ^  of  the  board  of  education.  There 
is  no  statutory  provision  for  the  employment  of  an  engineer  for  the 
public  schools  in  Long  Island  City. 

The  authority  of  the  board  to  employ  an  engineer  must  be  sought 
in  sul)division  2,  §  2,  bubc.  2,  tit  9,  c.  461,  Laws  1871,  which  is  as  fol- 
lows: 

"The  board  of  edncatlon  shall  have  power  *  *  *  to  employ  and  to  dis- 
charge teachers,  to  designate  their  duties  and  to  fix  their  salaries,  to  employ 
necessary  workmen,  and  to  prorlde  the  necessary  materlais  for  repairing, 
altering  and  enlarging  public  school  buildings  or  other  baildings  connected 
therewith." 

That  subdivision  imparts  the  power  to  employ  necessary  worlimen, 
and  the  relator  must  fall  under  that  denomination,  and  the  section 
seems  to  be  sufficientiy  broad  to  justify  his  employment. 

After  the  changes  in  the  system  of  heating  in  the  school  had  been 
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made,  the  board  of  education  adopted  the  following  rules  and  re 
lations,  among  others : 

Article  12,  S  2:  "The  Janitor  shall  hare  charge  of  the  heating  appan 
esc^t  when  the  engineer  is  employed." 

Article  12,  {  4:  "In  any  school  where  the  services  of  an  engineer  are 
quired,  said  engineer  shall  keep  the  living  apartments  therein,  and  shall  h 
control  of  the  janitor  of  said  school  and  be  responsible  for  the  proper  c 
of  the  school  premises  during  the  school  session  when  steam  pressure  la 
the  boilers.  The  engineer  must  remain  in  and  about  the  boiler  room,  i 
under  no  circumstances  absent  himself  from  the  building.  The  engineer  a 
receive  and  receipt  for  all  janitor  or  engineer  supplies  or  material  derived 
the  use  at  the  school  building  wherein  he  may  be  employed." 

There  is  no  limitation  or  reatriction  upon  the  power  of  the  boi 
of  education  to  discharge  its  employes  for  a  just  cause,  and  th 
should  be  none.  In  such  a  case  the  power  of  appointment  bestt 
the  authority  for  ranoval  alsa  People  v.  Eobb,  126  N.  Y.  180, 
N.  E.  267;  People  t.  Lathrop,  142  N.  Y.  113, 36  N.  E.  805.  The  ax 
ciency  of  the  reasons  for  the  exercise  of  the  power  of  remo 
must  be  determined  primarily  by  the  board.  In  the  case  of  Peo 
V.  Lathrop  it  was  said  that  the  court  had  nothing  to  do  with 
reason  or  justice  of  the  removal.  That  was  a  proceeding  by  m 
damns  to  compel  the  reinstatement  of  the  relator  as  a  keeper  of 
state  prison  at  Sing  Sing;  and  we  assume  that  the  same  rule  ^ 
apply  here.  If,  however,  it  does  not,  we  have  no  difficulty  in 
proving  the  action  of  the  board  in  the  removal  of  the  relai 
Steam  is  exceedingly  dangerous,  whether  it  is  utilized  as  a  i 
pulsive  power  or  as  an  agent  for  heating  buildings.  The  machin 
for  its  utilization  is  complicated,  and  its  use  cannot  be  committed 
persons  unskilled  in  its  operation  without  extreme  hazard.  "] 
results  of  a  mistake  might  and  probably  would  be  disastrous  to  b 
persons  and  property.  Many  children  are  gathered  together  wl 
the  steam  is  in  use,  during  the  day,  and  an  explosion  would 
certain  to  result  in  injury  or  death  to  many. 

The  relator  held  a  second-class  engineer's  certificate  from 
board  of  police  of  Long  Isdand  City,  which  certified  to  his  compete] 
to  take  charge  of  a  particular  steam  boiler  and  engine  at  the  Fi 
ward  public  school  in  Long  Island  City.  It  does  not  appear  wh 
that  was,  but  the  certificate  was  second  class,  and  the  memb 
of  the  board  and  their  expert  all  deemed  it  necessary  that  the  rela 
should  be  re-examined.  We  concur  in  that  conclusion,  because 
perils  of  the  position  require  first-class  qualification. 

The  relator  contends,  further,  that  he  is  an  honorably  dischar] 
soldier,  and  served  as  such  in  the  Union  army  during  the  war 
the  Rebellion,  and  claims  immunity  from  discharge  for  that  reas 
The  statute  upon  that  subject  has  been  changed,  and,  without 
lating  its  transformation,  it  is  sufficient  to  state  its  present  foi 
which  is  this: 

"In  all  cases,  the  person  having  the  power  of  employment  or  appolntm( 
unless  the  statute  provides  for  a  definite  form,  shall  have  the  power 
removal  only  for  Incompetency  and  conduct  inconsistent  with  the  posll 
held  by  the  employes  or  appointee."    Laws  N.  Y,  1894,  c.  716,  S  1. 
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it  proTision,  therefore,  the  board  of  education  possessed 
if  removal  for  incompetency  and  inconsistent  conduct, 
for  the  removal  was  the  refusal  of  the  relator  to  obey 

the  board,  and  our  examination  has  been  snfScient  to 
>  reason  and  justice  of  the  order. 

necessarily,  that  Ihe  refusal  of  the  relator  to  obey  the 
mproper,  and  may  therefore  be  deemed  conduct  incon- 

lie  position  which  he  held,  within  the  meaning  of  the 
le  proceeding  of  the  board  in  dismissing  the  relator 
Srmed,  with  costs.    All  concur. 


MAXFIELD  T.  CARPENTER, 
onrt.  General  Term,  SeCMid  Department    Febmary  11,  1895.) 

3  AOKNT— AdTHOKITT  OV  ASBNT  TO  RECEIVE   PAYMENT. 

at  pnrchased  goods  from  an  agent  of  plaintiff,  gupposlng  that  he 
Lg  TTltb  tbe  owner,  and  plaintiff  delivered  the  goods  to  defend- 
at  notifying  him  of  the  agency,  or  that  the  agent  was  not  au- 
I  receive  payment    Eeld,  that  defendant  was  justifled  In  paying 

>m  Orange  county  court 

r  Charles  E.  Mazfield  against  Oliver  L.  Carpenter  to 
price  of  goods  sold  and  delivered.    Here  was  a  judg- 
)r  of  plaintiff,  and  defendant  appeals.    Reversed, 
ifore  DYKMAN,  PRATT  and  CUMiEN,  JJ. 

(nnet,  for  appellant 
ieeger,  for  respondent 

.  This  is  an  appeal  from  a  judgment  of  a  county  judge 
judgment  entered  by  a  justice  of  the  peace  upon  a  ver- 
r  of  the  defendant,  for  no  cause  of  action.  The  com- 
'or  the  price  of  goods  sold  and  delivered  by  plaintiff  to 
md  the  principal  question  was  whether  an  agent  who 

pay  for  the  goods  was  authorized  to  receive  it  The 
he  person  had  such  authority,  as  a  matter  of  fact,  and 
circumstances  it  was  error  for  the  county  judge  to  re- 
igment  Wiley  v.  Slater,  22  Barb.  506;  Biglow  v.  San- 
'.  Much  has  been  written  upon  the  subject  of  implied 
ceive  pay  upon  the  part  of  brokers  and  factors,  and  the 
is  that  a  broker  has  no  authority  to  receive  pay,  except 
al  cases.  The  broker  generally  has  no  authority  except 
fchaser,  but  where  a  person  is  clothed  with  a  good  and 
thority  to  sell  and  deliver,  a  payment  to  such  person  is 
t  the  owner.    There  can  be  no  doubt  in  this  case  that 

employed  the  broker  or  agent  to  selL  The  broker  was 
horized  to  sell,  but  his  act  of  selling  was  ratified  by  the 
his  sending  the  goods.  The  defendant  testifies  that  he 
ly  notice  that  the  agent  was  not  the  owner  of  the  goods, 
8  agent]  delivered  tiie  goods  in  my  store  himself."    The 
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defendant  could  well  have  Inferred  that  the  agent  was  the  own 
of  the  goods,  or  part  owner,  as  he  did  not  disclose  the  fact  that  ] 
was  acting  for  any  other  party;  and  common  honesty,  it  seems 
me,  required  that  plaintiff  should  have  given  notice  when  he  se: 
the  goods,  upon  the  bill  sent  with  them,  that  the  purchaser  shou 
pay  to  no  one  but  himself.  The  plaintiff  testified  that  he  had,  sin 
he  had  been  in  business,  given  such  a  notice  on  his  bills.  The  plai 
tiff  employed  the  agent.  He  knew  the  relations  that  existed  l 
tween  them.  He  neglected  to  apprise  the  defendant  of  the  agent 
want  of  power  to  collect,  and  it  was  through  his  act  of  employing 
dishonest  agent  that  the  loss  occurred.  It  may  be  that  the  weig] 
of  evidence  is  possibly  in  favor  of  the  plaintiff,  but  that  is  not  sui 
cient  to  justify  a  reversal  of  the  judgment.  The  agent,  when  1 
went  into  defendant's  store,  made  the  remark,  "We  deal  heavily 
foreign  fruits" ;  giving  the  defendant  every  reason  to  believe  he  wi 
the  principal,  and  defendant  said  he  never  had  notice  to  the  co 
trary.  Under  all  the  circumstances,  we  think  the  defendant  wi 
justifled  in  making  the  payment.  At  all  events,  Ihe  jury  so  thougl 
and  their  verdict  ought  to  stand.  Judgment  of  county  court  i 
versed,  and  judgment  of  justice  aiBrmed,  with  costs.    All  concur. 


(84  Hun,  376.) 

FIRST  NAT.  BANK  OF  CITY  OF  BROOKLYN  v.  WALLIS  et  aL 

(Supreme  C!oart,  General  Term,  Second  Department    February  11,  1885.) 

Election  of  Remedies — Sumo  One  of  Several  Debtors. 

Where  the  makers  of  a  note  signed  It  as  president  and  treasurer,  i 
spectlvely,  of  a  corporation,  an  action  brought  against  the  corporate 
Is  not  an  election  of  remedies,  so  as  to  preclude  the  bolder  from  afti 
wards  suing  persons  who  signed  the  note  to  enforce  their  individual  I'. 
blllty. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  the  First  National  Bank  of  Brooklyn  against  Willia 
T.  Wallis  and  others  on  a  promissory  note.  From  a  judgment  e 
tered  on  verdict  in  favor  of  plaintiff,  and  from  an  order  denying 
motion  for  a  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Henry  Crofut  White,  for  appellants. 
Joseph  A  Burr,  for  respondent. 

BROWN,  P.  J.  This  action  was  brought  to  recover  a^inst  tl 
appellants  individually  upon  a  promissory  note,  indorsed  to  tl 
respondent  by  H.  Stuetzer  &  Co.,  of  which  the  following  is  a  copy: 
J    "$1,500.  Jersey  City,  N.  J.,  Dec.  2, 1882 

f  "Three  months  after  date,  we  promise  to  pay  to  the  order  of  H.  Stueti 
^  &  Co.  fifteen  hundred  &  OOAOO  dollars,  payable  at  First  National  Ba; 
a    of  Jersey  City.     Value  received. 

S  "Wm.  T.  Wallis,  Prest 

,     "No.  1,027.  Geo.  T.  Smith,  Treas.' 

S  Indorsed:  "Pay  First  Nat'l  Bank,  Brooklyn,  or  order.  H.  Stuetzer 
I     Co." 
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The  note  was  given  to  Stuetzer  &  CJo.  for  work  done  for  ttie  Wallls 
Iron  Works,  of  which  corporation  the  appellant  Wallis  was  the  pres- 
ident and  the  appellant  Smith  the  treasurer.  Shortly  after  the  ma- 
turity of  the  note,  the  bank  sued  the  Wallis  Iron  Works  thereon,  and 
judgment  was  entered  against  said  corporation  by  default.  Nothing 
was  collected  on  said  judgment,  and,  before  the  commencement  of 
this  action,  it  was,  by  an  order  of  the  court,  vacated,  and  the  action 
was  discontinued.  Ibe  note  was  discounted  for  the  benefit  of  and 
upon  the  credit  of  Stuetzer  &  Ga,  and,  at  the  time  of  discounting 
it,  the  bank  had  no  knowledge  of  the  circumstances  surrounding  its 
execution  and  delivery,  or  what  it  was  given  for,  but  the  president 
of  the  bank  testified  that  he  supposed  it  was  the  note  of  the  Wallis 
Iron  Works. 

In  another  action  this  court  decided,  upon  the  same  facts,  that 
a  note  between  the  same  parties  was,  on  its  face,  the  obligation  of 
the  appellants,  and  not  of  the  Wallis  Iron  Works.  Bank  v.  Stuetzer, 
80  Hun,  435,  30  N.  Y.  Supp.  83.  That  decision  rested  upon  the  au- 
thority of  the  case  of  Bank  v.  aark,  139  N.  Y.  307,  34  N.  E.  908, 
from  which  it  appears  impossible  to  distinguish  it.  The  appellants 
now  claim,  however,  that,  by  suing  the  Wallis  Iron  Works,  the  re- 
spondent exercised  a  right  of  election  between  inconsistent  remedies, 
and  is  therefore  barred  from  maintaining  this  action  against  the  ap- 
pellants. The  general  rule  is  well  settled  that  when  a  party  has 
grounds  to  bring  different  actions  arising  out  of  the  same  state  of 
facts  against  different  persons,  and  the  maintenance  of  one  necessi- 
tates the  allegation  of  a  fact  inconsistent  with  the  maintenance  of 
another,  he  is  bound  by  his  election,  and  cannot  proceed  against 
the  other,  although  the  judgment  obtained  in  the  first  action  fails 
to  afford  relief.  But,  after  a  careful  examination  of  the  numerous 
cases  cited  in  the  appellants'  brief,  I  have  failed  to  find  one  that 
holds  that,  when  two  or  more  persons  are  severally  liable  to  another, 
by  suing  one  the  creditor  thereby  discharges  all  the  others.  The  rule 
is  established  as  to  all  that  class  of  actions  which  comes  under  the 
head  of  'Ports''  that  one  tort  feasor  is  not  discharged  by  an  ac- 
tion or  judgment  against  his  cotort  feasor.  Nothing  short  of  satis- 
faction for  the  injury  will  relieve  all  the  wrongdoers  from  liability. 
Livingston  v.  Bishop,  1  Johns.  290.  The  same  rule  is  applicable  to 
contract&  If  two  or  more  persons  are  severally  liable  for  the  same 
debt,  payment  of  the  debt  alone  discharges  the  debtor,  and  the  main- 
tenance of  an  action  and  recovery  of  a  judgment  against  one  does 
not  debar  the  creditor  from  suing  in  a  separate  action  others  liable 
for  the  same  debt  In  Beymer  v.  BonsaU,  79  Pa.  St  298,  it  was  held 
that  neither  the  agent  nor  principal,  when  both  were  liable,  would 
be  discharged  short  of  satisfaction  of  the  debt.  This  case  was  cite^ 
with  approval  in  Cobb  v.  Knapp,  71  N.  Y.  348,  the  chief  judge  saying 
that  the  commencement  of  an  action  against  the  principal  would  not 
be  conclusive  of  an  election  by  the  creditor  to  hold  him  responsible 
only.  These  authorities  sustain  the  judgment  appealed  trom,  and 
it  must  be  affirmed,  with  costs.    All  concur. 
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(84  Hun,  278.)  FORTMANN  t.  WHEELER  et  aL 

(Supreme  Ourt,  General  Term,  Second  Department    February  11, 1895.) 

Tax  Titles— Possession  ov  Thtrd  Person. 

The  fact  that  property  sold  for  taxes  was,  at  the  time  of  the  dellve 
of  the  tax  deed,  In  the  adverse  possession  of  a  third  person,  does  not  n 
der  the  deed  void. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Oerhard  Fortmann  against  Gteorge  S.  Wheeler  and  o1 
era  to  recover  possession  of  land.  From  a  judgment  entered  on 
Terdict  in  favor  of  jdaintifF,  defendants  appeal.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DTKMAN  and  PBATT,  JJ. 

Jesse  Johnson,  for  appellanta 
W.  L  Taylor,  for  respondent. 

BROWN,  P.  J.  This  was  an  action  of  ejectment  to  recover  i>oeB< 
don  of  lands  in  the  city  of  Brooklyn,  described  as  lot  21,  in  block  1£ 
on  the  assessment  map  of  the  Twenty-Fourth  ward,  for  unpaid  tax« 
The  land  was  sold  under  the  arrears  act  (chapter  114,  I^ws  18S 
and  purchased  by  the  plaintiff  by  a  deed  eisecuted  by  the  mayor  aj 
comptroller  of  the  city  on  December  12,  1892.  The  plaintiff,  to  ^ 
tablish  his  title,  introduced  in  evidence  a  deed  from  the  registrar 
arrears  to  the  city,  dated  March  24, 1892,  and  a  deed  from  tiie  may 
and  comptroller  of  the  city  to  himself,  dated  December  12,  18£ 
and  rested  his  case.  The  defendants  put  in  evidence  deeds  showii 
title  in  Nancy  B.  Wheeler  in  1884,  and  it  waa  admitted  that  t] 
appellants  were  in  possession  of  the  premises,  as  devisees  of  sa 
Nancy  B.  Wheeler  under  her  will  and  the  deeds  aforesaid,  at  tl 
time  of  the  delivery  of  the  deed  to  the  plaintiff.  The  appellants  ai 
a  reversal  of  the  judgment  upon  two  grounds:  (1)  'Hiat  the  recita 
in  the  deed  of  the  registrar  of  arrears  are  not  evidence  of  the  dij 
title;  and  (2)  that  the  deed  to  the  plaintiff  was  void  for  the  reaa 
that,  at  the  time  of  its  delivery,  the  property  was  hdd  adversely  1 
the  appellants. 

The  last  proposition  was  decided  adversely  to  the  appellants'  co 
tention  in  Jackson  v.  Kane,  1  Johns.  Gas.  153;  Jackson  v.  Grahaj 
3  Gaines,  Gas.  188;  Hubbell  v.  Weldon,  Lalor,  8upp.  139.  In  tho 
cases  it  was  held  that,  under  a  valid  tax  sale  or  sale  on  execntio 
the  owners  or  occupants  would,  after  the  sale,  be  regarded  aa  holdu 
in  subordination  to  the  title  of  the  purchaser.  The  mere  fact  that 
party  is  in  possession,  and  asserts  an  adverse  claim,  does  not  rend 
a  deed  void.  The  claim  must  be  under  some  specific  title.  Grary 
Goodman,  22  N.  Y.  170.  The  only  title  which  the  appellants  ht 
was  that  derived  under  the  wiU  of  Nancy  B.  Wheeler.  But  that  wi 
the  same  title  which  the  plaintiff  had  purchased.  The  parties  d 
not,  therefore,  claim  under  adverse  titles,  but  both  claim^  the  san 
title,  and,  if  the  proceedings  in  reference  to  the  tax  were  valid,  thi 
title  was  vested  in  the  plaintiff,  and  apx)ellants*  possession  was  su 
ordinate  to  it     The  arrears  act  provided  that  a  purchaser  at  the  tx 
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take  a  good  and  sufflcient  title  in  fee  simple  absolute  to  the 
>ld,  of  which  the  said  deed  shall  be  presumptive  evidence." 
,  c.  163,  §  1.  The  legislature  had  the  right  to  give  this 
as  evidence,  to  the  deed.  Curtiss  v.  Follett,  15  Barb.  337- 
son  V.  Elwood,  53  N.  Y.  431-435.  The  burden  of  dis- 
e  authority  of  the  registrar  of  arrears  to  deliver  the  deed 
ire  upon  the  appellants. 

Ision  in  the  arrears  act  does  not  differ  in  substance  from 
ned  in  the  act  of  1850  (chapter  183),  or  in  the  act  of  1855 
17),  or  the  act  of  1893  (chapter  711).  The  title  conveyed  by 
n  the  comptroller  of  the  state  for  land  sold  for  taxes  is 
le  latter  act,  declared  to  be  "an  absolute  estate  in  fee 
ibject  only  to  claims  of  the  state  for  taxes,  and  the  deed 
presumptive  evidence  that  the  sale  and  all  proceedings 
tto,  from  and  including  the  assessment  of  the  lands  sold, 
dl  notices  required  by  law  to  be  given  previous  to  the 
of  the  time  allowed  by  law  for  the  redemption  thereof, 
ar  and  in  accordance  with  the  provisions  of  law  relating 
Statutory  provisions  of  this  character,  making  tax  deeds 
'e  evidence  of  the  validity  of  the  purchaser's  title,  have 
been  held  valid.    See  Black,  Tax  Titles,  c.  33,  and  cases 

it  that  it  was  incumbent  on  the  plaintiff  to  prove  the  au- 
the  city  to  purchase  the  land  cannot  be  sustained.  Such 
made  dependent,  as  it  was,  upon  the  determination  of  the 
aptroller,  and  corporation  counsel,  will  be  presumed.  It 
ssly  conferred  by  statute,  and,  when  an  official  act  has 
rmed  in  a  manner  substantially  regular,  the  courts  will 
dat  the  conditions  for  its  validity  have  been  fulfllled. 
orehouse,  45  N.  Y.  376.  The  judgment  must  be  affirmed. 
All  concur. 

J.)  -==— 

JERS'  LOAN  &  TRUST  CO.  T.  EQUITY  GASLIGHT  CO. 

Coort,  General  Term,  Second  Department    February  11,  1895.) 

18 — MoBTGAOKS— Consent  ov  Stockholdehb. 

aratlon  may  give  a  mortgage  for  the  purchase  money  of  property 

tbe  consent  of  the  stockholders. 

V  the  Farmers'  Loan  &  Trust  CJompany  against  the  Equity 
ompany  of  the  Eastern  District  of  Brooklyn  to  foreclose  a 
There  was  an  interlocutory  judgment  in  favor  of  plain- 
fendant  moves  at  general  term  for  a  new  trial  on  excep- 
ovided  by  Code  Civ.  Proc.  §  1001.  Denied, 
jefore  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

yardman  &  Piatt,  for  appellant. 
d^cClnrc  &  Rolston,  for  respondent 

Jf,  J.  This  is  a  motion  for  a  new  trial  made  in  the  first 
:  the  general  term  under  the  provisions  of  section  1001  of 
!M.Y.8.no.4 — 25 
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the  Code  of  CSvU  Procedure.  The  action  was  brought  by  the  plain- 
tiff as  trustee  under  a  mortgage  made  to  it  by  the  defendant,  dated 
July  1,  1891,  and  a  supplemental  mortgage,  dated  December  8,  1891, 
given  to  secure  the  issue  of  bonds  of  the  defendant  aggregating  |1,- 
000.000.  The  defendant  was  incorporated  in  the  month  of  January, 
1874,  under  the  act  of  February  16,  1848,  being  chapter  37  of  the 
Laws  of  1848,  as  amended  by  subsequent  acts.  On  the  18th  day 
of  November,  1890,  the  defendant  entered  into  a  construction  con- 
tract with  the  Equity  Gas  Works  Construction  Company,  The  con- 
tract provided,  among  other  things,  that  the  construction  company 
should  convey  to  the  gaslight  company  a  plot  of  land  in  the  city  of 
Brooklyn,  upon  which  it  should  erect  gas  tanks,  engines,  engine  hous- 
es, coal  sheds,  and  should  lay  mains,  and  furnish  tools,  etc.;  and  in  re- 
turn therefor  the  defendant  should  execute  a  mortgage  to  the  Farm- 
ers' Loan  &  Trust  Company  to  secure  the  sum  of  f  1,000,000,  and 
deliver  bonds  secured  thereby  to  the  construction  company  to  that 
amount,  and  should  also  deliver  to  the  construction  company  |1,000,- 
000  of  its  capital  stock.  Such  stock,  at  the  time  of  the  contract, 
amounted  to  12,000,000,  and  the  defendant  had  under  its  control  the 
sum  of  f  1,900,000  of  such  capital  stock.  It  agreed  by  such  contract, 
among  other  things,  that  it  would  not  issue  the  remaining  flOO.OOO 
until  the  completion  of  the  contract.  It  appeared  from  the  evidence 
upon  the  trial  that  work  was  immediately  commenced  under  the 
contract,  agreements  were  entered  into  with  subcontractors  for  the 
performance  of  the  work,  and  a  large  amount  of  money  was  expended 
day  by  day;  that  the  work  was  pushed  on  with  great  energy,  and 
finally  completed,  so  far  as  the  gaslight  company  permitted  such  com- 
pletion. 'Hie  deed  of  the  real  property  was  made  and  delivered  to 
the  defendant  by  the  construction  company,  and  was  offered  in  evi- 
dence upon  the  trial.  It  appeared  that  all  the  property  covered  by 
this  mortgage  was  transferred  by  the  construction  company  to  the 
gaslight  company.  In  pursuance  of  the  contract,  the  defendant 
made  a  mortgage  to  the  Farmers'  Loan  &  Trust  Company,  dated 
July  1,  1891,  for  |1,000,000,  and  the  bonds  secured  by  that  mort- 
gage, being  the  entire  issue,  have  been  certified  and  delivered  to 
the  plaintiff,  as  follows:  f 750,000  of  them  directly  to  the  construc- 
tion company,  and  ^250,000  of  them  to  Trask,  who  is  and  was  at  the 
time  the  president  of  the  gaslight  company.  The  other  bondholders 
have  raised  some  question  as  to  the  right  of  Trask  to  insist  that 
those  bonds  are  entitled  to  the  security  of  the  mortgage  in  ques- 
tion, and,  in  framing  the  judgment  entered  herein,  provision  has  been 
made  to  decide  whether  these  bonds  are  entitled  to  the  lien  of  the 
mortgage.  There  are  many  reasons  why  this  motion  should  not 
prevail,  and  why  the  judgment  should  be  affirmed.  The  mortgage  in 
question  is  a  purchase-money  mortgage,  and  such  mortgages  may  be 
issued  by  coi-poratious  without  the  consent  of  stockholders.  The 
property  covered  by  the  mortgage  was  conveyed  to  the  gaslight  com- 
pany by  the  construction  company  under  an  agreement  that  the 
mortgage  should  be  executed  and  the  bonds  issued  and  delivered  to 
the  latter  company.  T^at  agreement  was  made  before  the  statute 
of  1891,  which  requires  the  assent  of  stockholders  to  the  issuance 
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ge,  and  that  statute  Is  therefore  inapplicable  to  this  case. 
I  court  of  equity  will  not  permit  the  successful  inter- 
the  defense  here  attempted,  even  assuming  all  that  is 
way  of  defense  to  this  action.  No  court  will  permit 
int  to  retain  the  vast  property  it  occupies,  with  all  the 
its  purchase,  and  at  the  same  time  repudiate  its  liability 
:hase  price,  or,  what  is  the  same  thing,  its  liability  under 
le  in  question.    The  motion  should  be  denied,  with,  costs. 


EGBERTS  v.  UNION  EL.  B.  CO. 

Tonrt,  General  Term,  Second  Department    February  11, 1895.) 

rn  Cliukt— CoMFBNSATioN— Bktixkmkst  bbtwebn  Pahties. 
I  settlement  is  had  between  the  parties,  and  a  judgment  in  favor 
IT  is  satisfied,  without  the  knowledge  of  his  attorney,  the  satls- 
ill  be  set  aside  to  the  extent  of  the  attorney's  costs. 

•om  special  term.  Kings  county. 

J  Emma  Roberts  against  the  Union  Elevated  Bailroad 
)  recover  damages  to  plaintiffs  premises  by  reason  of 
iction  and  operation  of  defendant's  elevated  railroad, 
der  granting  a  motion  to  set  aside  satisfaction  of  a  judg- 
red  in  favor  of  plaintiff,  and  from  an  order  denying  a  mo- 
jargument,  defendant  appeals.  Afilrmed. 
efore  DYKMAN  and  PRATT,  JJ. 

Lauterbacb.  &  Johnson,  for  appellant 
If.  Hoye,  for  respondent. 

!f,  J.  The  plaintiff  recovered  a  judgment  against  the  de- 
this  action  for  |175,  damages,  and  |73.11,  costs,  which 
ler  f 24:8.1L  The  defendant  appealed  from  the  judgment, 
g  the  appeal,  a  settlement  was  reached  between  the  par- 
t  the  knowleidge  of  the  attorney  for  the  plaintiff,  through 
ition  of  William  H.  Grace.  The  sum  paid  upon  such  set' 
)  1226,  of  which  Grace  received  fSO,  and  the  plaintiff  $175, 

of  her  verdict.  Thereupon  a  motion  was  made  by  the 
ittomey  to  set  aside  the  satisfaction  of  the  judgment 
a  was  ai^ed,  and  an  order  was  made  setting  aside  the 

of  the  judgment  to  tiie  extent  of  $73.11,  the  costs  of 
rs  attorney,  which  he  was  allowed  to  collect  The  de- 
tealed  from  that  order,  and,  while  the  appeal  was  pend- 
endant  made  a  motion  for  a  reargument  of  the  original 
lat  motion  was  denied,  and  the  defendant  has  appealed 
rder  also.  These  orders  are  so  obviously  right  and  just 
ent  or  authority  in  their  support  are  unnecessary,  al- 
ordeits  are  well  sustained  by  both.    Both  orders  should 

with  f  10  costs  and  disbursements. 
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OUTHOUSB  T.  ODBIili. 

(Supreme  Court,  General  Term,  Second  Department    February  11, 1895. 

ExECt-T0R8— RKITBRBNCE  OF   CLAIMS— DlBBUBSKMENTS. 

Laws  1893,  c.  686,  amending  Code  Civ.  Proc.  §  2718;  provides  that,  on 
entry  of  an  order  of  reference  of  a  claim  against  decedent's  estate, 
proceeding  becomes  an  action,  and  Is  governed,  as  to  costs,  by  Code  < 
Proc.  Si  1835,  1836,  which  provide  for  costs  In  actions  against  execut 
etc.,  but  make  no  provision  for  disbursements.  Held,  that  Code  Pro 
817,  not  being  Inconsistent  with  Code  Civ.  Proc.  {{  1835,  1836,  is  not 
pealed  by  the  act  of  1893,  and  therefore,  where  a  claim  against  a  d 
dent's  estate  has  been  referred,  disbursements  may  be  allowed  to 
claimant,  though  no  costs  are  given. 

Appeal  from  special  term,  Orange  county. 

Claim  by  Sylvester  Outhouse  against  Angelina  Odell,  as  execul 
of  Rachel  Tompkins,  deceased,  for  |30,000,  which  was  referred  un 
the  statute.  The  referee  found  in  favor  of  claimant  for  f630,  1 
without  costs.  Claimant  then  presented  to  the  clerk  a  bill  for  < 
bursements,  amoanting  to  $255.74.  Objection  was  made  thereto 
the  attorney  for  the  executrix.  The  clerk  overruled  the  objectd 
and  taxed  the  disbursements  at  the  sum  of  ¥255.74.  Defendant 
pealed  from  the  taxation  to  the  special  term,  where  it  was  aS&rn] 
From  the  decision  of  affirmance,  defendant  appeals.    Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

W.  H.  H.  Ely,  for  appellant 
Smith  Lent,  for  respondent 

PRATT,  J.  It  is  clear  from  an  examination  of  the  case  of  Lark 
V.  Maxon,  103  N.  Y.  680,  9  N.  E.  56,  that  the  provisions  of  the 
Code  (section  317)  were  not  repealed  by  Laws  1880,  c.  245;  C< 
Civ.  Proc.  At  the  time  this  decision  was  rendered,  secttons  11 
and  1836  of  the  Code  of  Civil  Procedure  were  in  force,  and  now 
in  force,  and  section  317  of  the  old  Code  is  in  force,  unless  repea 
by  chapter  686  of  Laws  of  1893.*  The  chapter  last  mentioned  p 
vides  that,  on  the  entry  of  the  order  of  reference,  the  proceeding  st 
become  an  action  in  the  supreme  court,  and  that  the  reference  st 
be  governed  on  the  question  of  costs  by  sections  1835  and  1836 
Code  of  Civil  Procedure.  We  therefore  see  that  sections  1835  s 
1836  of  Code  of  Civil  Procedure  are  not  inconsistent  with  sect 
317  of  the  old  Code,  and  that  disbursements  can  be  allowed  wh 
no  costs  are  given  by  the  decision.  A  distinction  between  costs  a 
disbursements  seems  to  have  been  maintained  ever  since  the  pass: 
of  section  817  of  the  old  Code.  The  Laws  of  1893  (chapter  686)  mt 
no  reference  to  disbursements  whatever;  therefore  there  has  been 
change  in  the  law  in  regard  to  disbursements  since  the  decision 
Larkins  v.  Maxon,  supra.  The  Laws  of  1893,  before  referred  to, 
sides  making  the  proceeding  an  action  in  the  supreme  court,  provi^ 
that  the  referee,  in  allowing  or  withholding  costs,  should  be  g 
erned  by  sections  1835  and  1836  of  the  present  Code;  and,  as 

>  The  provision  referred  to  amends  Code  Clr.  Proc.  S  271& 
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have  already  seen,  those  sections  make  no  reference  to  disburse- 
ments, and,  notwithstanding  those  proTisions,  disbursements  can  be 
allowed.  A  remarkable  construction  is  that  the  legislature,  bj  pass- 
ing chapter  686  of  Laws  of  1893,  only  intended  to  substitute  a  refer- 
ence under  the  Bevised  Statutes  for  one  under  the  Code,  as  they 
made  no  mention  of  disbursements  in  that  statute.  By  not  repealing 
section  317  of  the  old  Code,  and  making  no  allusions  to  the  subject, 
I  think  it  a  fair  inference  that  the  legislature  intended  to  make  no 
change  in  the  existing  law  on  that  subject.  With  some  hesitation, 
we  feel  constrained  to  affirm  the  order,  with  $10  costs  and  disburse- 
ments. 


JARVIS  et  aL  T,  WATBRBURY  et  al. 

(Supreme  Court,  General  Term,  Second  Department    Febmary  11, 1895.) 

OvricK  AND  Officer— Trrm  of  Offiob. 

Laws  1889,  c.  453,  authorizes  the  supervisor  of  the  town  of  Westchester 
10  appoint  five  commissioners  of  improvements,  and  provides  that  a  va- 
cancy occmring  in  such  body  shall  be  filled  by  the  remaining  commissioners. 
BeU,  that  the  duration  of  the  office  of  the  commissioners  is  provided  for 
by  the  statute,  within  the  meaning  of  Ck>nst.  art.  10,  §  3,  declaring  that, 
"when  the  duration  of  any  office  is  not  provided  for  by  this  constitution, 
it  may  be  declared  by  law,  and  if  not  so  declared  such  office  shall  be 
held  during  the  pleasure  of  tba  aothority  making  the  appointment" 

Appeal  from  special  term,  Westchester  county. 

Proceeding  by  James  Jarvis  and  others,  constituting  the  commis- 
sioners of  improvements  of  the  town  of  Westchester,  in  the  county  of 
Westchester,  N.  T.,  against  James  M.  Waterbury  and  others,  to  com- 
pel defendants  to  deliver  to  {daintifFs,  their  successors  in  office,  t>ooks, 
papers,  and  property  pertaining  to  the  office.  The  application  was 
denied,  and  plaintiffs  appeal.    Affirmed. 

The  opinion  of  Mr.  Justice  GAYNOR  at  special  term  is  aa  follows: 

Section  3  of  article  10  of  the  constitution  of  this  state  provides  that  "when 
the  duration  of  any  office  Is  not  provided  for  by  this  constitution.  It  may  be 
declared  by  law,  and  if  not  so  declared  such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appointment"  This  relates  not  only  to 
offices  existing  at  the  time  of  its  enactment,  but  also  to  offices  created  since. 
People  V.  Comptroller,  20  Wend.  590.  But  It  relates  only  to  cases  where  the 
appointment  is  continuous,  and  not  to  cases  where  the  power  of  appointment 
is  exhausted  when  once  exercised.  Bergen  v.  Powell,  94  N.  T.  591.  In  other 
words,  and  more  plainly  speaking,  It  does  not  apply  to  cases  where  the  tenure 
of  office  is  fixed  by  the  statute.  In  the  present  case  the  statute  (chapter  453, 
Laws  1889)  fixes  the  tenure  of  office.  Section  1  authorizes  the  supervisor  to 
appoint  five  commissioners,  who  shall  be  a  body  corporate,  and  known  as  the 
"Commissioners  of  Improvement"  Section  3  provides  that,  whenever  a  var 
cancy  shall  occur  through  death,  resignation,  or  refusal  to  act  the  remaining 
commissioners  shall  appoint  a  person  to  fill  the  vacancy,  and,  in  default  of 
their  so'  doing,  the  supervisor  shall  fill  it  It  is  therefore  obvious  that  the 
statute  has  provided  for  the  creation  of  a  body  corporate  by  the  appointment 
of  five  persons  by  the  supervisor,  and  for  its  perpetuity  by  the  filling  of 
vacancies.  The  duration  of  the  office  of  the  commissioners  is  "provided"  for 
in  this  scheme  of  the  statute.  The  statute  makes  the  tenure  unlimited.  It 
creates  a  body  corporate,  with  the  attribute  of  perpetual  succession  by  means 
of  its  own  members  filling  vacancies.  It  cannot  therefore  be  said  that  the 
statute  does  not  provide  for  the  duration  of  the  office.  Chapter  302  of  the 
Laws  of  1859  presents  an  instance  of  the  appointing  officer's  power  being 
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exhausted  by  making  the  appointments.  People  ▼.  Woodruff,  82  N.  T.  : 
The  provision  In  section  3  that  "the  said  ofBcers  shall  hold  their  respec 
offices  for  one  year"  refers  to  the  officers  of  the  body  corporate  provided 
In  the  preceding  sentence,— the  president,  treasnrer,  and  secretary.  It  Is  i 
fatal  to  this  application  that  the  supervisor  has  never  removed  tbe  tl 
remaining  members  of  the  body  corporate,  if  he  had  the  power.  It  is  ai 
from  the  case,  but  It  should  be  considered  whether  the  body  has  the  po 
to  act  while  a  vacancy  exists.  People  v.  Nostrand,  46  N.  Y.  375.  Tbe  moi 
Is  denied,  without  costs. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Seward  Baker,  for  appellants. 
Martin  J.  Keogh,  for  respondents. 

PER  CURLA.M.  Affirmed,  on  opinion  of  the  judge  at  special  tei 
and  on  the  additional  ground  that  the  remedy  sought  ^ould  in 
been  by  quo  warranto.    Order  affirmed,  without  costs. 


HUTCHINSON  v.  HUTCHINSON. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  189! 

Statute  of  Fbauds— Aoheemekt  to  Hold  Lasds  nr  Trust. 

Plaintiff  conveyed  to  defendant  his  interest  in  land  of  which  they  v< 
tenants  In  commcm,  under  a  verbal  agreement  that  plaintiff's  intei 
ebotild  not  be  affected  or  destroyed  thereby,  but  that  defendant  ww 
hold  the  property  for  the  joint  benefit  of  both.  There  was  no  fldnd 
relation  between  the  parties,  and  plaintiff  fully  understood  the  trani 
tlon.  Held,  under  2  Rev.  St  p.  134,  ;  6,  providing  that  "no  estate  or 
terest  in  lands  •  •  •  nor  any  trust  or  power  over  or  concerning  lai 
or  In  any  manner  relating  thereto,  shall  hereafter  be  created  unless  by 
or  operation  of  law  or  by  a  deed  assigning  surrendering  or  declaring 
same  or  by  his  lawful  agent  thereunto  authorized  by  writing,"  that  s 
verbal  agreement  could  not  be  enforced  against  defendant 

Appeal  from  special  term,  Westchester  county. 
Action  by  John  Hutchinson  against  Ann  Hutchinson.    There  ■» 
a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.    Reversed 
Argued  before  BROWN,  P.  J.,  and  PRATT,  J. 

Cornelius  E.  Kene,  for  appellant. 
Martin  J.  Keogh,  for  respondent. 

BROWN,  P.  J.  The  judgment  appealed  from  in  this  action  1 
adjudged  that  a  certain  deed  dated  January  13, 1871,  executed  by 
plaintifF  to  the  defendant,  was  not  an  absolute  conveyance  of  the  la 
therein  described,  but  that  the  same  was  accepted  and  received 
the  defendant  in  trust  for  the  plaintiff,  and  for  his  use  and  bene 
It  further  adjudged  that  the  plaintiff  and  defendant  were  tenants 
common  of  said  premises  in  equal  proportions,  and  that  the  defe 
ant  should,  withru  five  days  after  the  entry  of  the  judgment,  con^ 
to  the  plaintiff  an  equal  undivided  one-half  of  the  premises 
scribed  in  the  complaint,  and  that  she  should  forthwith  account 
the  plaintiff  for  all  rents  and  income  received  by  her  from  said  pr 
erty.  It  awarded  other  relief,  which  is  not  necessary  to  be  stai 
or  referred  to. 
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ta  upon  which  the  judgment  is  based,  as  they  have  been  de- 
by  the  trial  court,  are  as  follows:  Prior  to  January  13, 
plaintiff  and  defendant,  who  are  brother  and  sister,  were 
common  of  the  real  estate  described  in  the  complaint.  On 
by  a  bargain  and  sale  deed,  expressing  a  consideration  of 
,  the  plaintiff  conveyed  his  interest  in  the  land,  consisting 
ivided  one-half  thereof,  to  the  defendant.  The  plaintiff's 
as  to  the  transaction  which  resulted  in  the  execution  and 
f  the  deed  was,  in  substance,  that,  after  the  title  was  taken 
leir  names,  he  and  the  defendant  entered  into  possession, 
ereafter  the  defendant  said  to  him  that  it  was  not  neces- 
Lve  both  names  in  the  deed;  that  one  was  sufficient,  and 
was  satisfied  to  have  the  property  put  in  her  name,  so  long 
his  share;  that  she  said  he  would  get  his  share,  and  he 
ly  went  to  a  lawyer's  office  with  defendant,  and  executed 
and  that  he  understood  that  his  title  was  the  same  after 
the  conveyance,  and  that  it  did  not  affect  his  ownership 
le  court  found  the  facts  to  be  that  the  deed  was  signed  by 
iff,  and  delivered  to  and  accepted  by  defendant,  upon  the 
jreement  between  the  plaintiff  and  defendant  that  it  would 

affect  or  destroy  plaintiff's  interest  in  the  property,  and 
eed  should  not  he  construed  as  vesting  the  title  absolutely 
'endant,  but  that  she  was  to  hold  the  same  for  the  joint 
mefit  of  the  parties.    The  appellant  has  discussed  upon  his 

fully  the  proposition  that  neither  the  allegations  of  the 
nor  the  testimony  of  the  plaintiff  was  sufficient  to  estab- 
a  fraud  or  misrepresentation  as  would  justify  a  court  of 
setting  aside  the  conveyance.  But  that  element  is  elimi- 
a  the  case  by  the  concession  of  the  respondent  in  his  first 
t  "no  fraud  is  charged  against  the  defendant  in  the  procur- 
pondent's  signature  to  the  deed."  I^either  does  the  case 
hose  elements  usual  in  constructive  or  implied  frauds. 
1  no  fiduciary  relation  between  the  partiea  They  did  not 
lations  to  each  other  where  the  defendant  naturally  ex- 
y  influence  over  the  plaintiff.    She  owed  na  duty  to  him 

The  parties  were  laboring  people,  of  little  education  or 
m.  The  court  has  found  as  a  fact  that  the  defendant  could 
:ad  nor  write,  but  that  is  not  found  to  be  the  fact  with 
to  the  plaintiff.  The  evidence  would  not  permit  the  con- 
at  the  defendant  had  overreached  the  plaintiff,  and  taken 
!  advantage  of  him,  so  as  to  charge  her  as  a  trustee  ex  male- 
impress  upon  the  land  a  trust  by  reason  of  constructive 
le  plaintiff,  at  the  time  of  the  execution  of  the  deed,  was 
^eare  of  age,  and  there  is  nothing  in  the  evidence  to  indi- 
he  was  not  as  fully  informed  as  to  his  rights  and  fully  as 
otect  them  as  the  defendant  The  case  does  not  present 
nistake  or  misapprehension  of  the  respective  rights  of  the 
The  plaintiff  understood  the  transaction  perfectly.  He  in- 
convey  his  interest  in  the  land  to  the  defendant,  and  he  re- 
s  protection  upon  the  verbal  agreement  to  hold  it  in  trust 
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Such  being  the  case  presented,  the  judgment  cannot  be  sustaine 
The  statute  of  frauds  (2  Bev.  St  134,  §  6),  proTided  that  "no  estate  < 
interest  In  lands,  •  •  ♦  nor  any  trust  or  power,  over  or  concer 
ing  lands,  or  in  any  manner  relating  thereto,  shall  hereafter  1 
created  unless  by  act  or  operation  of  law  or  by  a  deed  or  conveyani 
in  writing  subscribed  by  the  party,  creating,  granting,  assigning,  su 
rendering  or  declaring  the  same  or  by  his  lawful  agent  thereun 
authorized  by  writing."  Section  7  provides  that  the  preceding  se 
tion  shall  not  be  construed  "to  prevent  any  declaration  of  trust  fro 
being  proved  by  any  writing  subscribed  by  the  party  declaring  tJ 
same."  Under  this  statute,  a  trust  may  be  proved  by  any  writii 
subscribed  by  the  trustee,  but  it  cannot  be  proven  by  paroL  The  i 
ported  cases  where  it  has  been  attempted  to  establish  the  trust  1 
parol  evidence  are  numerous,  but  the  decisions  are  uniform  thi 
the  statute  cannot  thus  be  set  aside.  Cook  v.  Barr,  44  N.  Y.  15 
Levy  V.  Brush,  45  N.  Y.  589;  Wheeler  v.  Reynolds,  66  N.  Y.  22 
Hunching  v.  Hutehins,  98  N.  Y.  56;  Hurst  v.  Harper,  14  Hun,  28' 
Hubbard  v.  Sharp,  11  N.  Y,  St.  Rep.  802;  Bauman  v.  Holzhause 
26  Hun,  505;  Gould  v.  Gould,  51  Hun,  9,  3  N.  Y.  Supp.  608.  Tl 
statute  excepts  from  its  oi>eration  trusts  arising  "by  implication  > 
operation  of  law."  Without  referring  to  adjudged  cases  for  tl 
meaning  of  these  words,  it  may  be  said,  in  a  general  way,  that,  asi< 
from  resulting  trusts  and  trusts  declared  pursuant  to  settled  rali 
of  equity  applied  to  the  presumed  intention  of  parties,  the  term  hi 
reference  to  trusts  ex  maleflcio,  where  the  court  proceeds  upon  ti 
proof  of  fraud,  and  enforces  agreements  notwithstanding  the  statui 
But  a  mere  breach  of  an  oral  agreement  to  convey  an  interest  in  lai 
is  not  such  a  fraud  as  will  authorize  the  court  to  interfere.  Wood 
Rabe,  96  N.  Y.  414.  The  testimony  of  the  plaintiflF  may  be  construe 
to  create  a  parol  trust  in  the  land  for  his  benefit,  or  a  parol  agrc 
ment  to  reconvey  the  land  to  him  at  his  request.  In  either  view,  ti 
contract,  not  being  in  writing,  was  within  the  statute  of  frauds,  ai 
void.  The  statute  of  frauds  was  not  specifically  pleaded  as  a  defens 
The  answer,  however,  alleged  that  defendant  had  an  absolute  title 
the  land  under  the  deed  from  the  plaintiff,  and  that  the  facts  s 
forth  in  the  complaint  did  not  constitute  a  cause  of  action,  and  np< 
the  trial,  before  any  testimony  was  given,  the  defendant  moved  f^ 
judgment  upon  the  pleadings.  The  point  we  have  considered,  ai 
upon  which  our  decision  rests,  is  sufficiently  presented  by  the  exce 
tion  to  the  denial  of  that  motion.  The  judgment  must  be  reverse 
and  there  should  be  a  new  triaL 

PRATT,  J.  (concurring).  This  is  an  appeal  from  a  decree  in  fav( 
of  the  plaintiff,  declaring  that  a  deed  given  by  the  plaintiff,  dat« 
January  13, 1871,  of  one  undivided  half  interest  in  certain  real  esta 
in  Westchester  county,  is  void,  etc.  The  action  was  commenced  < 
the  13th  of  January,  1894.  The  defendant  is  a  sister  of  the  plainti 
It  appears  that  on  the  7th  of  October,  1870,  they  purchased  the  pro 
erty  at  a  sheriffs  sale  at  the  price  of  ?850,  and  took  a  deed  in  the 
joint  names,  and  each  contributed  portions  of  the  purchase  mone 
the  plaintiff  considerably  more  than  the  defendant,  and  they  joinc 
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»ge  for  $500,  to  pay  the  balance  of  the  purchase  money, 

plaintiff  afterwards  paid  off,  and  took  an  assignment 
tgage,  which  he  now  holds,  and  npon  wliich  he  commenced 
re  suit  that  is  now  pending  and  undetermined.  The  mort- 
laid  off  prior  to  May  28, 1873,  and  the  assignment  recorded 
y.  The  plaintiff  alleges  in  his  complaint  that  prior  to  and 
)er,  1870,  and  up  to  the  13th  of  January,  1871,  the  defend- 
lally  and  persistently  represented  to  the  plaintiff,  who  was 
nd  entirely  destitute  of  business  knowledge  and  ability, 
8  annoying  and  unnecessary  that  both  names  should  ap- 
e  tax  book  or  in  the  deed,  and  that  it  was  only  the  occa- 
[ra  annoyance,  and  she  could  manage  and  protect  their 
iats  more  easily,  and  that  his  interest  would  not  be  affect- 
ished,  or  destroyed  thereby.  He  also  alleges  that  defend- 
lected  all  the  rents  of  said  property ;  that  he  never  intend- 
>y  said  property;  tliat  defendant  has  not  kept  her  promise, 
laims  title  to  the  whole  property,  and  denies  the  plain- 
y  title  or  interest  in  said  property;  and  that  he  has  al- 
ned  joint  possession  of  said  property  with  the  plaintiff. 
>s  chained  or  proved  on  part  of  the  defendant  to  induce 

sign  lie  deed.  The  defendant  denies  the  whole  story  of 
ft  as  to  the  cause  of  his  making  the  deed.  There  can  be 
from  the  evidence,  that  plaintiff  signed  the  deed  well 
lat  the  effect  of  it  was  to  put  the  whole  title  in  the  name 
xdant,  for  her  to  manage,  pay  taxes,  and  take  entire  charge 
>erty,  as  she  has  continued  to  do  for  more  than  20  years 
>  the  suit  This  is  also  evident  from  the  fact  that  when 
the  mortgage  he  took  an  assignment  of  it,  and  on  the  3d 
»er,  1893,  commenced  an  action  of  foreclosure  upon  it, 
m  Hutchinson  as  sole  defendant.  The  question  is,  can 
ierstandingly  and  voluntarily  given,  after  such  a  lapse  of 
ped  out  of  existence  by  parol  evidence  such  as  is  disclosed 
;?  The  claim  is  that  the  plaintiff  should  retain  his  inter- 
md  notwithstanding  the  deed.  To  prove  this,  it  was  nec- 
ary  by  parol  the  terms  of  the  deed.  It  is  to  be  observed 
>cree  here  is  not  for  a  specific  performance  of  a  promise 
efendant,  but  a  decree  that  the  deed  was  void,  without 
<t  evidence  that  it  was  obtained  by  deceit,  fraud,  or  duress. 
Died  that  the  defendant  received  it  in  trust  for  the  plain- 
swer  to  that  is  that  a  trust  in  lands  cannot  be  created 

instrument  in  writing.  If  it  is  assumed  that  the  deed 
upon  a  promise  which  has  not  been  kept,  the  statute  of 
has  long  since  barred  a  recovery.    This  is  a  stale  demand, 

not  to  be  encouraged  by  a  court  of  equity.  12  Am.  & 
Law,  p.  534,  and  cases  there  cited;  Story,  Eq.  Jur.  §  1520. 
of  the  case  can  the  action  be  maintained.  Judgment  re- 
new trial  granted. 
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SIMON  et  al.  T.  VANDERVEER. 

(Supreme  Ck>nrt,  Qeneral  Term,  Second  Department   February  11, 1S85 

Vbhdou  and  Purchaser — Marketabi/E  Title. 

Plaintiff  entered  Into  an  agreement  with  on©  D.,  who  wa«  to  act  as 
agent  In  Burreying  land  and  laying  it  out  in  lots,  plaintiff  to  pay  the  < 
of  the  surrey,  etc.,  and  to  receive  $3,000  per  acre  and  75  per  cent,  of 
amount  realized  on  sales  of  lots  In  excess  of  the  $3,000  per  acre  and 
penses,  and  D.  to  receive  the  balance.  Held,  that  such  agrreement  did 
give  D.  any  title  or  interest  in  the  land,  and  therefore  plalntilTB  title 
marketable,  tbongh  D.  had  filed  a  Us  pendens  in  an  action  on  the  ag 
ment 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Abraham  Simon  and  others  against  John  H.  Vanderv 
to  recover  money  paid  on  account  of  a  contract  for  the  pnrchast 
land.  From  a  judgment  entered  on  a  verdict  in  favor  of  plaint 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
peals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PBATT,  JJ 

Herbert  T.  Eetcham,  for  appellant 
Jacob  Manheim,  for  respondents. 

BROW^,  P.  J.  l^e  respondents  are  vendees  of  real  estate  in 
city  of  Brooklyn,  under  five  contracts  of  sale;  and  this  actios 
against  their  vendor,  to  recover  the  amount  paid  on  the  purchs 
■with  interest,  together  with  expenses  of  the  examination  of 
title.  At  the  close  of  the  testimony,  both  parties  having  moved 
a  direction,  the  court  directed  a  verdict  in  favor  of  the  respondei 
for  the  amount  claimed.  The  ground  of  the  action  is  that  the  def e 
ant's  title  was  defective,  or  suflSciently  doubtful  to  be  unmarketal 

The  contracts  of  sale  were  all  executed  and  bear  date  in  June  : 
July,  189L  The  deeds  were  to  be  delivered  and  the  purdiase  moi 
paid  on  October  5,  1891;  and  this  time  was  subsequently  extend 
by  agreement,  to  October  5,  1892.  On  that  day,  defendant  tende 
deeds  for  the  land,  proper  and  sufBcient  in  form;  and  plaintiffs  w 
ready  and  willing  to  fulfill  their  part  of  the  contract,  but  objected 
the  title  on  the  sole  ground  that  it  was  defective  and  incumbered 
reason  of  a  certain  action  then  pending  between  one  George  W.  I 
ton  and  the  appellant,  in  which  action  a  lis  pendens  and  compla 
had  been  filed  in  the  clerk's  office  of  Kings  county  on  September 
1892.  The  answer  denied  that  the  appellant's  title  was  defective 
incumbered,  and  averred  that  he  was  ready  and  willing  to  carry 
the  contract,  and  convey  a  good  title  to  ^e  respondents.  It  is 
questioned  that  prior  to  February  25, 1891,  the  appellant's  title  a 
good.  On  that  day  he  entered  into  a  written  contract  with  Dalt 
which,  after  reciting  that  api)ellant  was  the  owner  of  65  acres 
land  in  the  Twenty-Sixth  ward  of  Brooklyn,  set  forth  the  follow 
agreement  of  the  parties:  Dal  ton  was  to  act  as  agent  for  the 
pellant  in  the  surveying  of  said  property,  opening  streets  through 
same,  laying  out  lots,  and  for  the  sale  thereof.  Appellant  was 
accept  f3,000  per  acre  for  the  land,  the  number  of  acres  to  be 
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ly  the  survey.  He  was  to  pay  the  cost  of  the  improTe- 
the  cost  thereof  was  to  be  added  to  the  aforesaid  stated 
icre.  He  was  to  accept  in  payment  of  said  stated 
id  property  all  purchase  money  paid  and  purchase-money 
received  under  all  sales  to  be  made,  until  the  total  sum 
md  mortgages  received  therefrom  should  equal  the  price 
1  number  of  acres  at  said  price  of  f3,000  per  acre.  The 
lion  of  the  contract  was  as  follows: 

hereby  further  agreed  by  and  between  the  withln-named  John 
eer  and  George  W.  Dalton  thai  after  said  sales  (aa  hereinbefore 
Df  all  or  a  portion  of  above-named  premises  the  proceeds  of  said 
be  paid  out  as  follows,  viz. :  The  said  John  H.  Vanderveer  Is  flrst 
le  total  sum  of  number  of  acres  at  the  stated  price  of  $3,000  per 
ae  to  be  determined  by  said  surrey  to  be  made,  with  the  further 
aid  out  for  all  of  said  Improvements  as  hereinbefore  provided, 
ng  part  of  said  plot  of  land,  or  profits  thereof,  after  the  above  is 
ed  with,  to  be  paid  out  In  manner  following,  viz.:  The  said  John 
ser  is  to  receive  three-quarters— that  is,  seventy-flve  (75)  per  cent 
id  the  said  George  W.  Dalton  Is  to  receive  the  balance,  («e-quar- 
twenty-flve  (25)  per  cent— thereof," 

racts  with  the  plaintiffs  were  made  pursuant  to  this  agree- 
3y  were  witnessed  by  Dalton,  and  refer  to  the  lots  by  num- 
i  map  made  by  him.  It  is  plain  that,  under  this  contract, 
[  not  acquire  any  title  to  or  interest  in  the  land.  The 
it  and  agreement  of  the  parties  was  that  the  land  should 
d  appellant  should  receive  $3,000  per  acre,  together  with 
f  the  improvements.  After  such  sum  had  been  paid  in 
purchase-money  mortgages  received  from  sales,  the  pro- 
i  the  sale  of  the  balance  of  the  land  were  to  be  divided 
alton  and  the  appellant  in  the  proportion  specified  in  the 
i  of  the  contract.  It  was  not  contemplated  that  Dalton 
e  any  estate  in  or  incumbrance  upon  the  land  itself.  The 
Iways  to  remain  in  the  appellant,  and  was  to  pass  from 

purchasers  of  the  lots.  The  contract  did  not,  therefore, 
appellant's  title,  or  create  any  incumbrance  thereon;  and 
r  assertion  of  any  interest  in  the  land  by  Dalton  could, 
reate  any  defect  therein. 

respondents'  claim  that  they  established  their  cause  of 
proving  the  pendency  of  the  action  between  Dalton  and 
mt,  and  the  filing  of  the  lis  pendens,  and  that  they  were 

to  introduce  the  contract  between  them.  This  claim 
)  nothing  on  this  appeal,  as  the  contract  was  put  in  evi- 
he  appellant,  and  the  court's  final  ruling  in  directing  a 
I  based  upon  it,  and  involves  its  construction.  In  holding 
tie  was  doubtful  and  unmarketable,  we  think  the  learned 

erred.  The  burden  rested  upon  the  plaintiffs  to  prove 
id  cause  of  action.  The  gist  of  their  claim  was  that  the 
title  was  defective  by  reason  of  some  incumbrance  thereon 
iton.  The  fact  essential  to  plaintiffs'  case,  to  be  proven, 
at  Dalton  claimed  an  interest  in  the  land,  but  that  he  pos- 
ti  an  interest,  or  that  the  claim  which  he  asserted  was 
I  such  facts,  that  the  result  of  the  trial  of  an  action  in 
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which  the  claim  would  be  at  issue  would  be  doubtful.  A  pending 
action  brought  to  establish  title  to  or  lien  upon  land  does  not,  of 
itself,  nor  does  a  duly-recorded  notice  of  its  pendency,  make  the  title 
defective,  or  create  a  lien  on  the  land.  Hayes  v.  Nourse,  114  >f.  T. 
595,  22  N.  E.  40.  The  introduction  in  evidence  of  the  lis  pendens 
and  complaint,  and  proof  of  their  filing  in  the  clerk's  office,  did  not, 
therefore,  show  that  the  title  was  defective.  It  only  showed  that 
Dalton  asserted  some  interest  therein.  The  plaintiff  was  bonnd  to 
go  further,  and  show  the  facts  on  which  the  claim  rested.  "A  ven- 
dee who  refuses  to  take  title  upon  the  ground  of  defect  therein  must 
point  out  the  objection,  and  give  proof  tending  to  establish  it,  or  to 
create  such  a  doubt  in  respect  tiiereto  as  to  render  the  title  un- 
marketable. If  the  defect  or  doubt  is  disclosed  on  the  face  of  the 
record  title,  he  need  go  no  further;  but  if  it  depends  upon  some  ex- 
trinsic fact,  not  disclosed  by  the  record,  he  must  show  tiie  fact 
which  justifies  his  refusal  to  accept  the  title  tendered."  Greenblatt 
V.  Hermann,  144  N.  Y,  13,  38  N.  E.  966.  The  defect  alleged  in  lie 
appellant's  title  did  not  appear  on  the  face  of  the  record.  It  de- 
pended upon  the  contract  which  was  alleged  in  Dalton's  complaint 
When  the  plaintiffs  rested  their  case,  they  had  established  no  cause 
of  action,  as  he  had  shown  only  that  Dalton  asserted  some  daim  to 
the  land.  They  had  not  shown  that  it  was  founded  on  fact,  or  raised 
a  question  of  such  doubt  as  to  make  the  appellant's  title  unmarket- 
able. When  the  contract  was  introduced  by  the  appellant,  it  ap- 
peared conclusively  that  Dalton  had  no  interest  in  the  land.  A 
vendee  of  real  estate  is  not  justified  in  refusing  to  accept  the  title 
tendered  upon  the  sole  ground  that  a  third  person  asserte  or  claims 
some  interest  therein.  His  refusal  must  rest  upon  some  substantial 
grounds,  and  the  burden  is  cast  upon  him  to  show  the  facts  which 
render  the  title  defective.  In  Ferry  v.  Sampson,  112  N.  Y.  415,  20 
N.  E.  387,  it  was  said,  in  speaking  of  an  objection  to  a  title  under  a 
decree  in  partition,  tliat: 

"The  rule  U  not  absolute  tbat  a  disputable  fact,  not  determined  by  the  Judg- 
ment, 1b  in  every  case  a  bar  to  the  enforcement  of  the  sale.  It  depends  in  some 
degree  upon  discretion.  If  the  existence  of  the  alleged  fact  which  is  supposed 
to  cloud  the  title  Is  a  possibility  merely,  or  the  alleged  outstanding  right  la 
a  very  improbable  or  remote  contingency,  which,  according  to  ordinary  expe- 
rience, has  no  probable  basis,  the  court  may  compel  the  purchaser.  In  sodi 
a  case,  to  complete  his  purchase." 

In  that  case  an  objection  to  the  title  was  overruled,  although  fhiae 
was  no  proof  of  the  death  of  a  former  owner  of  the  land,  or,  if  dead, 
that  he  had  not  left  a  widow  or  heirs  at  law  surviving  him. 

In  Shriver  v.  Shriver,  86  N.  Y.  575,  it  was  said: 

"If  a  title  depends  upon  a  fact  which  is  not  capable  of  satisfactoiy  pnot, 
a  purchaser  cannot  be  compelled  to  take  It" 

We  are  of  the  opinion  that,  under  the  contract  with  the  appellant, 
Dalton  acquired  no  interest  in  or  lien  upon  the  land,  and  that  ibe 
trial  court  should  have  so  ruled.  The  judgment  must  be  reversed 
and  the  complaint  dismissed,  with  costs.    All  concur. 
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FOOTE  et  aL  t.  BRUOGERHOFF  et  aL 

(Sopreme  Court,  General  Term,  Second  Department    February  11, 1895.) 

WiLM— Right  to  Take  Land  ih  Libd  of  Prockkds. 

Where  a  will  directed  the  estate  to  be  divided  Into  shares,  and  gave 
one  share  to  each  of  testator's  children,  but  provided  that  the  executors 
might,  in  their  discretion,  hold  any  share  in  trust  for  the  life  of  the  lega- 
tee, a  trust  is  created  during  the  life  of  the  legatee,  terminable  at  the 
pleasure  of  the  executors;  and  the  rule  that,  when  beneficiaries  are  en- 
titled to  the  proceeds  of  land,  they  may  take  the  land  Itself,  in  lieu  of  the 
proceeds,  does  not  apply. 

Appeal  from  special  term,  Kings  county. 

Action  by  Jirah  I.  Foote  against  Lucy  R.  Bruggerhoff  and  others. 
From  a  judgment  directing  plaintiffs  to  convey  the  homestead  to 
defendants,  and  dismissing  a  counterclaim,  both  parties  appeal.  Be- 
versed. 

Argued  before  BROWN,  P.  J.,  and  PRATT  and  CULLEN,  JJ. 

M.  B.  &  A.  M.  Maclay,  for  plaintiffs. 
John  H.  Mann,  for  defendants. 

CULLEN,  J.  There  has  been,  and  still  is,  another  litigation  be- 
tween these  parties  in  this  court  pending  In  the  city  and  county  of 
New  York.  An  appeal  from  an  interlocutory  judgment  in  that  case 
was  taken  to  the  general  term  of  tiie  First  department.  In  the  re- 
port of  the  decision  on  that  appeal  (66  Hun,  406,  21  N.  Y.  Supp.  509) 
there  is  bo  full  a  statement  of  the  controversy  between  the  parties, 
and  the  facts  out  of  which  the  controversy  sprang,  as  to  require  us 
to  state  now  only  the  particular  points  involved  in  this  action.  After 
the  decision  of  the  general  term  in  the  New  York  action,  the  plain- 
tiffs threatened  to  seU  a  piece  of  the  testator's  real  estate  in  Yonkers, 
known  as  the  "homestead."  The  defendants  forbade  the  sale,  claim- 
ing that  they  had  the  right  to  elect  to  receive  the  property  in  land. 
I^e  plaintiffs  then  brought  this  action,  asking  for  a  judgment  de- 
claring their  rights,  and  construing  the  will  in  this  respect  The 
defendiants  answered,  counterclaiming — ^First,  a  conveyance  of  the 
land  from  the  trustees;  and,  second,  the  removal  of  the  plaintiffs 
as  trustees,  on  account  of  their  alleged  misconduct.  The  special 
term  rendered  judgment  directing  the  plaintiffs  to  convey  the  home- 
stead to  the  defendants,  and  dismissed  the  second  counterclaim,  on 
the  ground  of  the  pendency  of  the  action  in  the  county  of  New  York. 
From  that  judgment  both  parties  have  appealed. 

We  think  that  the  learned  trial  court  erred  in  directing  a  convey- 
ance of  the  homestead  to  the  defendants.  The  general  principle  that, 
when  beneficiaries  are  immediately  entitled  to  the  proceeds  of  real 
estate,  they  can  elect  to  take  the  real  estate  itself  in  lieu  of  the 
proceeds,  is  unquestionable.  Hetzel  v.  Barber,  69  N.  Y.  1;  Garvey 
V.  McDevitt,  72  N.  Y.  563;  Prentice  v.  Janssen,  79  N.  Y.  478.  But 
in  the  former  action  the  court  decided  that  under  the  codicil,  each 
iSiare  of  the  estate  was  held  in  trust  during  the  life  of  the  beneficiary, 
terminable  at  any  time  at  the  election  of  the  trustees.  By  that  de- 
cision we  are  concluded.    Under  the  decision,  none  of  the  defendants 
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except  Bniggerhoflf,  as  administrator,  took  any  legal  estate  in  his 
share,  except  a  remainder  after  hia  own  decease,  unless  the  trustees 
should  sooner  terminate  the  trust.  It  follows  that  none  of  the  de- 
fendants, with  the  exception  named,  would,  in  case  of  a  sale  of  the 
homestead,  hare  any  right  to  the  proceeds  of  the  sale,  and  that 
hence  the  rule  cited  has  no  application.  The  effect  of  the  judgment 
of  the  special  term  is  to  abn^ate  as  to  this  real  estate  the  trust  which 
the  general  term  of  the  First  department  adjudged  to  exist 

The  decision  of  the  trial  court  that  the  removal  of  the  plaintifb 
as  trustees  must  be  sought  in  a  prior  action  pending  in  New  York 
seems  justified  by  authority.  Grorahon  v.  Lyon,  16  Barb.  461,  afSrm- 
ing  2  Edm.  Sel.  Cas.  321.  But  we  are  of  opinion  that,  on  the  conceded 
facts,  the  trial  court  should  have  dismissed  the  complaint.  The  mle 
invoked  by  the  plaintiffs  as  a  bar  to  defendants'  counterclaim  for 
their  removal  as  trustees  is  equally  applicable  to  their  own  claim. 
Eveiy  argument  that  can  be  adduced  to  maintain  the  proposition 
that  the  defendants  must  seek  relief  in  the  first  proceeding  wherdn 
It  is  competent  to  grant  it  applies  with  increased  force  to  parties  who 
are  the  plaintiffs  in  and  movers  of  both  actions.  The  very  ground 
upon  which  it  was  held  by  the  general  term  of  the  First  department 
that  the  action  then  before  it  would  be  entertained  by  tlie  court, 
instead  of  remitting  the  matter  to  the  surrogate,  was  that  the  action 
sought  construction  of  the  legal  effect  of  the  codicil.  The  plaintiffs 
were  bound  in  that  suit  to  obtain  a  complete  determination  of  the 
questions  sought  to  be  here  adjudicated.  It  cannot  be  that  trustees 
can  bring  repeated  suits  for  instructions  in  their  duties  and  deter 
mination  of  tiieir  legal  rights,  unless  good  reason  therefor  be  shown. 
Nor  could  the  trustees  have  suffered  through  any  error  into  which 
they  might  have  fallen  on  the  questions.  H  they  had  sold,  and  the 
purchasers  had  taken  titl^  they  would  merely  have  had  to  account 
for  the  proceeds.  There  could  have  been  no  liability  to  the  ben- 
eficiaries except  for  misconduct  Ihe  suit  was  therefore  unneces- 
sary. 

The  judgment  appealed  from  should  be  reversed,  and  the  complaint 
dismissed,  with  costs  of  trial  against  the  plaintiffs,  but  without  costs 
of  the  appeal,  which  was  necessary  to  avoid  the  erroneous  judgment 
against  them.    All  concur. 


In  re  GAINES'  WILL, 

In  re  PERKINS  et  al. 

(Supreme  Goart,  General  Term,  Second  Department    Febmary  U,  1896.) 

,  Appeai>— Hahmlkss  Error— Probatk  of  Will. 

Where  a  will  devising  land  in  another  state  1b  refused  probate  In  that 
state  because  of  defects  in  form,  the  devisee  is  not  prejudiced  by  the  re- 
fusal of  the  surrogate  to  admit  the  will  to  probate  in  New  York,  alnoe, 
under  C!ode  Olv.  Proc.  i  2811,  It  could  only  be  proved  In  New  York  as  a 
will  of  personal  property. 

,  Foreign  Judouemt — Conclubivbnbsb  as  to  Pacts. 

A  foreign  judgment,  though  not  subject  to  Impeachment  in  New  York, 
does  not  establish  conclusively  the  facts  and  grounds  on  which  It  waa  ren- 
dered. 
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8.  Afpkai.  frok  Surbooate's  Cotrn'r— RsTntw. 

An  appeal  from  a  siuTogate'B  court  to  the  aiipreine  conrt  on  the  facts  is 
BnbstantlaUy  a  rehearing  in  equity,  and  the  case  will  be  examined  and 
determined  anew. 

4.  Wills— AcTHKNTiciTT— Evidence. 

An  allege^  will,  giving  one-third  of  the  estate  to  proponent,  who  was 
not  of  kin  to  testatrix,  to  the  exclusion  of  her  grandchildren,  will  be  re- 
jected, as  spurious,  where  it  appears  that  testatrix  had  formerly  been  on 
friendly  terms,  with,  but  before  her  death  had  formed  a  derogatory  opin- 
ion of,  proponent;  that  the  will  was  executed  the  day  before  testatrix 
died;  and  that,  three  days  before,  she  had  signed  another  will  by  her  mark, 
because  she  was  unable  to  wrtta 

Appeal  from  surrogate's  court,  Kings  county. 

Application  for  the  probate  of  the  will  of  Myra  CHark  Gaines,  de- 
ceased. Probate  was  denied,  and  proponents,  Jolietta  Perkins  and 
Marie  P.  Evans,  appeal.    Affirmed. 

Argued  before  DYKMiLN,  PRATT,  and  CULLEN,  JJ. 

John  A.  G-row  (W.  W.  Qoodrich,  of  counsel),  for  appellants. 

W.  T.  Gilbert,  for  respondents  WUliam  H.  Wilder  and  William  W. 
Wlutney. 

Wflliam  BL  Ford,  special  guardian  for  Znlime  Whitney. 

William  T.  Houston,  for  William  W.  Ghiistmas  and  Bhoda  B.  Ken- 
nedy. 

John  0.  Olark,  special  guardian  for  James  M.  Christmas. 

CULLEN,  J.  This  is  an  appeal  fnm  a  decree  of  the  surrogate  of 
Kings  county  rejecting  an  alleged  will  of  the  deceased  bearing  date 
Januaiy  8,  1885,  and  admitting  to  probate  a  will  of  the  deceased 
bearing  date  January  6, 1886.  The  appeal  is  taken  by  Julietta  Per- 
kins and  Marie  P.  Evans.  The  appellants  are  not  next  of  kin  or  heirs 
at  law  of  the  testator,  but  their  sole  rights  accrue  as  legatees  and 
devisees  under  the  rejected  will.  Therefore,  if  the  will  of  January 
8,  1885,  was  properly  rejected,  the  appellants  have  no  standing  to 
complain  of  the  probate  of  the  prior  will  of  January  5, 1885;  and  the 
only  question  presented  is  the  validily  of  the  allegeid  later  will: 

The  will  sought  to  be  probated  by  the  appellants  is  olographic,  and 
is  as  follows : 

"New  Orleans,  January  8th,  1885. 

"I,  Myra  Clark  Gaines,  being  of  sound  mind,  bequeath  to  my  excellent 
fHend  Miss  Julietta  Perkins,  as  a  token  of  my  esteem  and  love,  that  part 
of  my  estate  known  as  the  'Puentes  Property,'  and  to  my  friend  Mrs.  Marie 
P.  Evans  one-third  of  the  remainder  of  my  entire  estate;  the  balance  to  be 
divided  equally  between  my  grandchildren.  I  appoint  Mrs.  Marie  P.  Evans 
my  testamentary  executrix,  and  attainer  of  my  entire  estate,  without  bcwds. 

"Myra  Clark  Gaines." 

This  will  was  offered  for  probate  in  the  district  court  of  the  state 
of  Louisiana  in  1885,  by  Marie  P.  Evans.  The  will  of  January  5th 
was  also  offered  for  probate  before  the  same  tribunal,  about  the  same 
time.  As  far  as  we  can  judge  from  the  record,  the  jmrties  to  the  liti- 
gation that  ensued  there  were  Mrs.  Evans,  Christmas  and  Wilder,  the 
executors  of  the  will  of  January  6th,  and  Christmas,  who  Intervened 
as  title  natural  tutor  of  his  children,  who  are  the  grandchildren  of 
the  testator,  Mr&  Gaines.    Another  set  of  grandchildren,  the  Whit- 
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nejs,  who,  with  the  Christinas  children,  were  the  sole  heirs  at 
and  next  of  kin  of  the  testator,  seem  In  no  way  to  have  been  m 
parties  to  or  intervened  In  these  proceedings.  The  eases  being  ti 
together,  the  district  court  adjudged  the  will  of  January  5th  de 
tive  in  form,  and  rejected  it,  without  prejudice  to  an  applicai 
for  its  probate  in  the  courts  of  the  domicile  of  the  testator,  and 
ther  adjudged  that  the  olographic  will  of  January  8th  be  reje< 
as  false,  fraudulent,  and  forged.  The  appellant  Evans  appealed  f 
the  decree,  so  far  as  it  rejectedrthe  will  offered  by  her,  to  the  suprt 
court  of  the  state  of  Louisiana,  where  the  judgment  below  was 
firmed. 

It  is  conceded  by  all  parties  that  the  domicile  and  residenc< 
Mrs.  Gaines  was  in  the  county  of  Kings,  in  this  state.  The 
spondent's  first  claim  is  that  the  judgment  of  the  court  of  Louisi 
is  conclusive  in  these  proceedings  against  the  api>ellants.  Ai 
Miss  Perkins,  she  was  not  a  party  to  the  probate  proceedingi 
Louisiana,  and  therefore  urges  that  the  decree  in  this  procee* 
cannot  bind  her.  We  think  this  is  immaterial.  The  only  inte 
of  Miss  Perkins  under  the  rejected  will  is  as  devisee  of  land; 
Louisiana.  The  rejected  will,  not  having  been  executed  accori 
to  the  laws  of  this  state,  could,  under  the  provisions  of  section  2 
Code  Civ.  Proc,  be  proved  here  only  as  a  will  of  personal  prope 
and  the  rejection  of  the  will  can  in  no  wise  affect  her  rights, 
has  in  fact  no  standing  on  this  appeal,  but  the  question  rem: 
whether  the  decree  of  the  Lonisiana  conrt  is  conclasive  aga 
Mrs.  Evans. 

That  decree  undoubtedly  established  the  fact  that  the  teja 
instrument  was  not  the  will  of  the  testator,  so  far  as  administra 
in  Louisiana  is  concerned.  But  we  doubt  whether  it  had 
greater  efficacy  than  this.  Apart  from  any  statute,  all  adminiE 
tions  of  estates  in  different  countries  are  independent,  so  fai 
the  matter  of  strict  right  of  jurisdiction  is  concerned.  It  is  onl, 
a  matter  of  comity  tliat  administration  in  one  jurisdiction  resp 
those  in  other  jurisdictions.  Williams,  Ex'rs,  263;  Story,  C 
Laws,  §§  513-518.  We  think  it  therefore  doubtful,  at  least,  whet 
Louisiana  not  being  the  domicile  of  the  deceased,  the  cour 
Louisiana  had  any  further  jurisdiction  than  to  make  a  decree  b 
ing  assets  within  that  state.  We  are  not  required  by  the  fed 
constitution  to  give  effect  to  anything  but  the  judgment  W 
the  judgment  itself  cannot  be  impeached,  it  does  not  follow  the 
establishes  conclusively  between  the  parties  the  facts  and  gro« 
on  which  it  proceeds,  as  would  be  the  case  ordinarily  with  dome 
judgments.  The  weight  of  authority  in  this  state  is  against  e 
a  claim,  though  in  the  federal  courts  and  those  of  many  other  at 
the  rule  is  different  Durant  v.  Abendroth,  97  N.  Y.  132  (opin 
141);  Vandenheuvel  v.  Insurance  Co.,  2  Johns.  Cas.  451. 

It  is  conceded  that  substantially  the  whole  assets  of  the  estate 
in  Louisiana,  and  it  may  be  well  doubted  whether  the  courts  of  1 
state  would  suffer  the  administration  or  disposition  of  assets  wii 
their  jurisdiction  in  accordance  with  the  provisions  of  a  will  w] 
they  have  decreed  to  be  a  forgery;  but  that  fact  would  not  precl 
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Qts  proving  the  wUl  here.  Withoat  deciding  the  question 
ppel  of  the  former  judgment,  we  prefer  to  rest  our  de- 
le  merits.  Upon  examining  the  record  before  us,  we  find 
if  rulings  of  the  surrogate  in  the  admission  and  exclusion 

that  we  deem  erroneous,  but  this  does  not  require  us  to 

decree.  By  section  2545  of  the  Code  it  is  provided  that 
■ee  shall  not  be  reversed  for  an  error  in  admitting  or  re- 
lence,  unless  it  appears  to  the  appellate  court  that  the  ex- 
9  necessarily  prejudiced  thereby.  By  section  2586,  where 
8  taken  upon  the  facts,  the  appellate  court  has  the  same 
ecide  questions  of  fact  which  the  surrogate  has;  and  it 
B  discretion,  receive  further  testimony  or  documentary 
In  pursuance  of  this  power,  the  appeUants  have  taken  f  nr- 
ony,  which  has  been  submitted  to  this  court  on  the  appeal. 
1  by  authority  that  an  appeal  to  this  court  on  the  facts 
ially  a  rehearing  in  equity,  and  that  we  may  examine  and 
the  case  anew.  Burger  v.  Burger,  111  N.  Y.  523,  19  N. 
51  N.  E.  50;  Gardner  v.  Gardner,  34  N.  Y.  164.  If  this  be 
of  the  hearing,  we  do  not  see  why  we  should  be  concluded 
ngs  of  the  surrogate,  and  why  we  may  not  role  on  the 
■esented  to  us.  Under  this  view  of  our  power,  we  have 
J  testimony  of  Mrs.  Whitney  and  Mrs.  Davis  as  to  personal 
s  with  the  deceased,  holding  it  to  be  incompetent,  under 
id  down  in  Be  Bmith,  95  If.  Y.  526.    Ibe  indictment  of 

and  the  report  of  the  conventional  committee  as  to  her 

incompetent  evidence  against  her.  This,  also,  should  be 
t.  There  is  also  some  slight  testimony  by  some  of  the 
ttending  the  sick  bed  of  the  deceased  that  ehe  could  not 
ive  written  the  will.  This,  also,  was  incompetent  We 
ccepted  and  considered  the  evidence  produced  by  the  ap- 

the  appeal  to  this  court,  and  our  decision  is  based  on 
as  modified  by  those  rulings. 

ination  of  the  evidence  in  the  cause  convinces  us  that  the 
e  surrogate  was  right,  and  that  the  olographic  will  offered 
IS,  and  not  written  by  the  deceased.  We  do  not  rest  this 
an  our  own  comparison  of  handwriting,  or  the  testimony 
srts  on  that  subject,  but  on  facts  whidi  are  clearly  es- 
ind  our  belief  as  to  probabilities  of  human  conduct  and 
Ve  think  it  clearly  appears  by  the  letters  of  the  deceased 

end  of  the  year  1882,  Mrs.  Gaines,  who  before  that  time 
xtremely  friendly  witi  Mrs.  Evana,  entertained  towards 
y  different  feelings.  She  had  not  only  lost  her  affec- 
r,  but  had  formed  a  derogatory  opinion  of  her  charac- 

entertaining  these  views,  she  should  have  left  to  the 
vho  was  in  no  wise  of  kin  to  her,  nor  had  any  claims  on 
,  one-third  of  her  estate,  to  the  depriving  her  grandchil- 
lughter-in-Iaw  and  son-in-law,  so  much,  is  most  unnatural. 
>f  how  the  appellant  obtained  the  will  in  New  Orleans 
robable  to  the  last  degree.  Even  if  Mrs.  Evans'  story 
mtradicted  by  Mrs.  Bradley,  still  to  believe  it  would  tax 
y  of  the  court  to  the  greatest  limit  Mrs.  Bradley  directly 
N.Y.8.no.4 — 26 
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contradicts  Mrs.  Evans  as  to  the  deliyery  of  the  wilL    We  agree  with 

the  surrogate  that  the  manner  in  which  the  so-called  "Bradley  resti- 
tution" was  obtained  tends  to  show  that  the  witness  Bradley  was  not 
aware  of  the  paper  she  was  signing;  but  the  greatest  force  which 
could  be  given  it  under  any  circamstances  would  be  to  treat  it  as 
discrediting  the  witness  Bradley,  and  not  to  operate  as  affirmatiTe 
proof  of  the  facts  stated  in  the  paper. 

The  theory  of  the  execution  of  the  will  is  unnatural  and  improb- 
able. That  theory,  as  now  advanced,  is  that  in  August,  1884,  the 
deceased  wrote  the  will,  with  the  exception  of  the  date,  which  was 
afterwards  filled  in,  on  the  8th  of  January,  at  New  Orleans.  It  was 
necessary,  so  far  as  probate  in  this  state  is  concerned,  to  show  that 
the  instrument  was  not  wholly  completed  in  Washington,  as  in  such 
a  case  the  will  would  not  come  within  the  terms  of  the  statute,  and 
be  subject  to  probate  here.  Whether  an  olographic  will,  executed 
by  a  nonresident  without  the  state,  could  be  proved  in  Louisiana, 
we  do  not  know.  If  such  a  will  would  be  valid,  there  is  no  reason 
why  its  execution  should  not  have  been  entire  at  the  time.  If  this 
will  was  written,  except  the  date,  in  Washington,  the  testator  must 
have  left  the  date  blank,  from  her  knowledge  or  belief  that,  to  make 
such  an  instrument  valid,  the  completion  of  its  execution  must 
take  place  in  Louisiana.  That  this  testator  had  an  accurate 
knowledge  on  the  subject  of  the  law  of  such  wills  may  be  con- 
ceded, for  she  had  been  in  litigation  over  property  coming  through 
such  a  will  for  more  than  half  a  century.  But,  if  that  were  her  Si- 
tent,  it  would  seem  natural  that  she  should  have  completed  the  ex- 
ecution shortly  after  arriving  at  New  Orleans,  instead  of  which, 
though  knowing  her  dangerous  condition,  she  refrained  from  writing 
the  date  of  the  will  till  the  very  day  before  her  death,  when  it  would 
supersede  any  prior  testament.  She  would  seem'to  have  calculated 
the  period  of  her  demise  with  the  utmost  nicety.  The  evidence 
shows  to  our  minds  that  the  deceased,  was  not  physically  able  to 
write  the  date  of  the  will  at  the  time  alleeed.  Three  days  before 
she  had  signed  a  will  by  her  mark,  on  account  of  such  inability.  She 
had  made  also  a  previous  will,  on  the  4th.  The  authenticity  of  lier 
signature  to  the  will  of  the  4th  seems  conceded.  Neither  of  these 
prior  instruments  makes  any  provision  for  the  appellant.  It  is 
argued  that  these  prior  wills  were  obtained  by  the  Influence  of  tiiose 
surrounding  her.  We  are  asked  to  believe  that  this  deceased  was 
acting  a  double  part,  willing  to  apparently  concede  to  the  influence 
of  those  surrounding  her,  and  conscious  of  her  own  power  to  defeat 
their  objects  by  completing  the  execution  of  the  olographic  -will, 
which  she  had  concealed  with  her.  To  believe  tliat  a  woman  78 
years  old,  in  the  most  enfeebled  condition,  on  her  deathbed,  played 
such  a  role,  we  cannot.  And,  finally,  that  all  these  improbabilities 
should  occur  in  a  single  case,  yet  that  case  be  true,  borders  almost 
on  the  impossible.  Decree  appealed  from  to  be  afiirmed,  with  costs. 
All  concur. 
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BrLAJ^-AMERICAN  REAlr-ESTATB  CO,  V.  STARKB. 

onrt,  General  Term,  Second  Department    February  11,  1895.) 

Ukhoeb. 

ant,  In  a  contract  to  sell  land,  that  tbe  vendor  will  put  fbe  pur- 
possesslon,  is  not  merged  in  the  usual  covenants  of  title  con- 
the  deed. 

om  special  term,  Queens  county. 

German-American  Beal-Estate  Ck>mpany  against  Adolph 
ireach  of  covenants  contained  in  a  contract  for  the  sale 
(erty  and  in  a  deed  conveying  such  property.  The  con- 
futed that  the  vendor  would  put  the  purchaser  in  posses- 
land  as  against  all  the  world,  except  himself.  This 
as  not  Inserted  in  the  deed,  which  contained  only  the 
jvenants.  There  was  a  judgment  in  favor  of  defendant, 
t  appeals.  Beyersed  on  condition, 
efore  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Crosse,  for  appellant 
Monfort,  for  respondent. 

r.  In  my  view,  the  plaintiff  was  entitled  to  recover  some 
the  testimony."  Starke  covenanted  with  Schuetz  not 
and  convey  the  premises  by  warranty  deed  containing 
its,  on  May  26,  1892,  but  tiien,  except  as  against  his 
^  of  occupancy  until  July  1,  1892,  to  give  "full  posses- 
terpret  this  as  a  covenant  to  put  Schuetz  in  possession 
all  the  world  except  himself.  This  covenant  was  not 
merged  in  the  covenants  contained  in  the  deed  subse- 
vered.  If  it  was  waived  or  surrendered,  it  was  because 
ition  of  the  parties  to  the  deed.  See  Disbrow's  Case, 
J2,  25  N.  E.  356.  But  there  was  no  such  intention.  The 
rill  not  justify  any  such  inference.  The  only  suggestion 
:h  a  motive  on  the  part  of  Schuetz  lies  in  the  fact  that 
ing  in  possession  of  part  of  the  premises,  would  be  liable 
a  tenant,  or  for  use  and  occupation,  which  rent  or  use 
ion  would  inure  to  Schuetz  as  grantor  under  the  deed, 
met  and  refuted  by  the  attitude  of  both  Starke  and 
I  his  assigns;  for  Starke  always  claimed  that  Suydam 
t  to  occupy  at  all,  and  the  plain  fact  is  that  Schuetz  and 
bought  the  land  only  to  cut  it  up  into  lots,  and  sell  them, 
ossession,  as  a  short  speculation.  Plaintiff  was  there- 
1  to  something  for  breach  of  this  preliminary  covenant. 
>int  was  not  definitely  presented  to  the  court  on  the 
IB  entitled  to  recover  something,  but  he  asked  for  no  such 
and  the  verdict  was  against  him  on  other  issues  sub- 
le  juiy.  He  was  in  the  position  of  Wilson  (Wilson  v. 
Barb.  431),  and,  for  aught  that  I  can  see,  must  abide 
e  terms.  Then  came  the  deed,  with  its  covenants  for 
uent  and  title.  I  do  not  see  that  there  was  any  mis- 
x>n  the  questions  arising  under  the  covenants  of  the 
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deed.  The  whole  case,  therefore,  as  it  seems  to  me,  diseloe 
right  of  recovery  for  breach  of  the  preliminary  covenant  to  de 
possession  as  against  all  the  world,  including  Suydam.  Bnt  i 
plaintiff  did  not  ask  for  any  such  instruction,  he  really  did 
present  that  point  to  the  court,  unless  by  his  motion  for  a 
trial.  I  think  that  motion  did  involve  that  point,  whether  he  i 
presented  it  or  not  On  the  whole,  I  think  he  was  entitled  to  a 
trial,  to  the  end  that  he  might  recover  something  for  breach  o 
preliminary  covenant  to  deliver  possession  at  the  time  of  the  < 
ery  of  the  deed,  but  on  the  same  terms  as  in  Wilson  v.  Lester,  si 
Perhaps  his  damages  in  that  regard  would  be  limited  to  the  re 
able  cost  of  ejecting  Buydam,  if  he  was  ejectable,  and  to  the  res 
able  value  of  the  use  and  occupation  of  the  premises  while  h 
mained  in  possession.  He  might  also  recover  further  damage 
the  covenants  of  the  deed,  if  the  jury  had  found  that  he  held 
tenant  under  Starke.  I  do  not  see  that  there  was  any  such 
closure  of  the  purpose  of  the  purchase  in  the  first  Instance  i 
have  brought  the  speculative  profit  of  the  contract  or  expena 
advertisement  for  sale,  etc.,  into  contemplation  of  the  parti( 
damages  for  breach  of  this  preliminary  covenant  to  deliver  p( 
sion.  Then  came  the  damages  dependent  upon  questions  of  fa 
to  the  nature  of  Bnydam's  holding.  If  he  was  a  tenant  under  St 
the  roles  laid  down  by  the  learned  trial  judge  would  seem  to  a 
Their  application  was  for  the  jury.  If  he  was  not  a  tenant  v 
Starke,  but  a  mere  squatter,  the  damages  for  breach  of  prelimi 
covenant  would  be  the  limit  of  recovery.  But  that  was  for  the 
under  proper  instructions.  Upon  the  whole,  it  seems  that  the 
point  of  the  case,  plaintiff's  right  of  recovery  for  breach  of  the 
liminaiy  covenant  for  possession,  was  not  squarely  presented  t 
trial  court  Hence  the  plaintiff's  motion  for  a  new  trial  ougl 
have  been  granted,  but  only  on  judgment  of  costs,  as  In  Wilsi 
Lester.  He  is  therefore  entitled  to  a  new  trial,  with  costs  of 
appeal,  provided  he  shall  stipulate  to  pay  and  shall  pay  the 
of  the  trial,  including  disbursements.  Otherwise  tiie  jadg; 
should  be  affirmed,  with  costs. 

Judgment  and  order  denying  motion  for  new  trial  reversed, 
new  trial  granted,  with  costs  of  appeal  to  the  appellant  upoi 
stipulating  within  20  days  to  pay  costs  of  trial  and  disbursem 
In  default  of  such  stipulation,  judgment  is  affirmed,  with  costs. 

DYKMAN,  J.,  concurs.  BROWN,  P.  J.,  concurs  in  reversal 
votes  for  a  new  trial. 


DECKELMANN  et  8l.  v.  BRAUNSDORP. 

(Supreme  Court,  Oeneral  Term,  Second  Department     February  11,  18 

Estates— Repaiks—Liabilftt  of  Remaindbr-hai?. 

Where  property  devised  In  trust  for  life,  remainder  over,  comes  Inl 
bands  of  the  trustee  In  an  mitenantable  condition,  the  expense  of  n 
ing  it  wiU  be  charged  against  the  principal  of  the  trust  estate. 
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»m  iqpecial  term,  Boddaiid  county. 

n  by  Wilhelmina  Deckelmann  and  others  for  an  order 

md  requiring  John  H.  Brannsdorf,  as  trustee,  to  repair 

belonging  to  the  trust  estate.    The  application  was 

the  trustee  appeals.    AiSrmed. 

fore  DYKMAN,  PBATT,  and  OULLEN,  JJ. 

Ftishop  (Henry  B.  Twombley,  of  couns^),  for  appdlant 
Williams,  for  respondents. 

J.  ^e  appeDant  is  trustee  nnder  ibe  will,  of  his  father, 
isdorf.  The  trust  is  substantially  to  hold  a  share  of 
a  estate  during  the  life  of  his  daughter,  income  to  be 
during  life,  and,  upon  her  decease,  the  share  to  go  to 
or  descendants.  On  the  death  of  the  testator's  widow, 
t  received,  as  part  of  the  corpus  of  the  trust,  a  dwelling 
I  sum  of  money  on  deposit  in  the  savings  bank.  At 
I  dwelling  house  was  allotted  to  the  trustee,  it  was  so 
pair  as  to  be  untenantable.  The  life  tenant  demanded 
filing  should  be  kept  tenantable  at  the  expense  of  the 
the  trust.  On  the  failure  of  the  trustee  to  accede  to 
she  applied  to  tiie  court  for  an  order  directing  him  to 
epairs.  From  an  order  granting  that  application,  this 
en. 

ial  facts  are  not  in  dispute,  but  the  appellant  contends 
and  improvements  cannot  be  made  at  the  expense  of 
er-men,  but  must  be  borne  by  the  life  tenant.  That 
general  rule  is  unquestionable,  and  it  may  be  conceded 
9  authority  for  the  claim  that  the  rule  is  invariable. 
i,  552.  But  there  is  now  a  tendency  to  limit  the  appli- 
;  rule  stated.  In  the  recently  decided  case  of  Stevens 
0  Hun,  514,  30  N.  Y.  Supp.  625,  it  was  held  that  certain 
■epairs  on  the  trust  realty  should  be  charged  to  the 
e  trust,  not  to  the  equitable  life  tenant  In  that  case 
r  reviews  at  length  the  authorities  on  the  question.  In 
soning  and  conclusion  of  Judge  Parker  we  concur, 
pie  that  the  life  tenant  should  bear  the  repairs,  taxes, 
on  incumbrances  is,  as  a  general  rule,  entirely  just  and 
HI  that  the  life  tenant  is  entitled  to  is  tiie  incom&  T^e 
is  only  the  net  return  of  the  property  above  its  annual 
the  property  is  not  kept  in  repair,  the  income  is  ap- 
reased,  but  only  at  the  expense  of  the  capital  or  corpus, 
ess  there  is  authority  given  the  trustee  by  the  will  to 
id,  the  corpus  of  the  estate  should  not  be  expended  to 
lildings  or  make  substantial  alterations  in  the  improve- 
e  lands.  That  is  changing  the  character  of  the  trust 
there  is  an  entire  difference  between  such  a  case  and 
ire  to  make,  not  a  new  thing,  but  the  thing  received 
id  preserve  it  from  destruction  and  decay.  Here  the 
as  not  permitted  the  property  to  become  out  of  repair, 
itee  has  received  it  in  an  untenantable  condition.    If 
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the  property  had  come  to  the  trustee  burdened  with  taxes  or  ae 
ments,  he  would  hare  been  compelled  to  discharge  them;  ai 
mortgage  of  the  trust  estate  to  raise  funds  for  the  purpose  w 
have  been  valid,  even  before  the  amendment  of  the  Kevised  Sta' 
in  this  respect.  Trust  Co.  v.  Roche,  116  N.  Y.  120,  22  N.  E. 
The  general  rule  has  also  in  its  exception  in  the  case  of  an  as 
ment  for  a  public  improvement.  It  is  not  to  be  borne  wholl 
the  life  tenant,  but  to  be  apportioned  between  the  life  tenant 
the  remainder-men.  In  the  will  in  this  case  there  is  no  dire( 
as  to  how  the  part  of  the  trust  estate  that  is  in  money  sha 
invested.  In  applying  part  of  it  to  the  preservation  of  the  re 
we  therefore  contravene  no  direction  of  the  testator's.  We  t 
therefore,  that  there  was  a  proper  case  made  for  the  direi 
given  by  the  court 

The  appellant  now  raises  the  objection  that  the  infant  reooau 
men  were  not  jMwperly  before  the  court,  and  that  the  order  i 
does  not  conclude  them  and  protect  himself.  This  objection  is  t 
but  it  does  not  seem  to  have  been  taken  at  the  special  term.  I 
appellant  now  desires  the  protection  of  an  order  concluding  th 
fants,  he  may  move  to  vacate  the  order  appealed  from,  and  i 
the  infants  parties  to  this  proceeding. 

Order  appealed  from  should  be  affirmed,  without  costs,  and 
leave  to  appellant  to  move  to  vacate  such  order,  and  bring  ii 
infants  as  parties.    All  concur. 


(SI  Hun,  3G1.) 

LIEBMANN  et  al.  v.  LIEBMANN  BROS.  CO. 

In  re  LAZERUS  et  al. 

(Snpreme  Court,  General  Term,  Second  Department    Febmary  11,  IE 

Fou-owiNG  Tfust  Fund — Identification. 

On  an  application  to  compel  a  receiver  to  pay  petitions  the  procec 
goods  consigned  by  petitioner  to  the  insolvent,  an  affidavit  that  the 
of  goods  turned  over  to  the  receiver  was  In  part  purchased  with  tlu 
ceeds  of  petitioner's  goods  is  insufOdent,  where  it  does  not  atat 
amount 

Appeal  from  special  term.  Kings  county. 

Petition  by  Lazerus,  Bosenfeld  &  Lelimann  for  an  order  compe 
the  receivers  appointed  in  an  action  by  Louis  Liebmann  and  Hei 
liebmann  against  the  Liebmann  Bros.  Company,  a  bankrupt 
poration,  organized  under  the  laws  of  the  state  of  New  Jerse 
pay  petitioners  their  claim  against  said  corporation  in  fulL 
petition  was  denied,  and  petitioners  appeal.    Affirmed. 

Ai^ued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Horwitz  &  Hershfeld,  for  appellants. 

Jolinson  &  Lamb  (Jesse  Johnson,  of  counsel),  for  respondenta 

CULLEN,  J.    This  is  an  appeal  from  an  order  of  the  special 

denying  an  application  of  the  appellants  that  the  receivers  o1 
defendant  corporation  be  directed  to  pay  the  petitioners  the  an 
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from  defendant  on  account  of  the  proceeds  of  goods  con- 
it  bj  the  petitioners.    On  the  record  presented  to  as  it 

be  profitable  to  follow  the  elaborate  argument  of  the 
p  the  petitioners  as  to  their  rights  as  consignors,  or  to 
B  legal  principles  affecting  such  right.  The  appellants 
a  petition  which  states,  in  the  most  general  terms,  that 
oformed  and  believe  that  the  receivers  are  in  possession 

the  proceeds  of  the  sale  of  petitioners'  goods,  and  that 
lant  mixed  such  moneys  with  its  own,  and  that  to  the 
petitioners'  claim  the  assets  in  the  hands  of  the  receiver 

increased  bj  such  moneys.  The  affidavits  in  reply  put 
lese  allegations,  and  show  that  the  money  turned  over  to 
ers  was  but  a  small  sum,  which  was  largely  depleted  by 
o  another  consignor.  The  goods  of  the  petitioners  seem 
istances  to  have  been  sold  on  credit,  and  the  credits  or 
refor  pledged  by  the  defendant  for  loans  obtained  by  it 

the  amount  of  such  claims  does  not  appear.  The  peti- 
bmitted  in  rebuttal  an  affidavit  of  the  treasurer  of  the 

that  the  stock  of  merchandise  turned  over  to  the  re- 
.s  in  part  purchased  by  the  moneys  received  by  the  de- 
"om  sales  under  its  agreement  with  the  petitioners,  but 

is  not  stated.  Mils  affidavit  would  be  justified  if  there 
such  a  purchase  vf  goods  to  the  amount  of  a  dollar.  On 
a  and  proofs  before  the  special  term,  which  are  most 
id  uncertain, — ^more  noticeable  for  what  they  faU  to  show 
jbat  they  do  show, — it  is  impossible  for  the  court  to  de- 
r  ascertain  the  facts  of  ihe  case,  except  the  amount  of 
sf  the  petitioners,  and  the  agreement  under  which  the 
i  consigned.  The  application  was  submitted  to  the  court 
lination  on  these  papers.  No  request  for  a  reference  or 
)of  seems  to  have  been  made.  In  this  state  of  the  proofs, 
that  the  application  was  properly  denied.  Conceding,  for 
lent,  the  contention  of  the  petitioners  of  the  right  to 

proceeds  of  their  property  to  its  fullest  extent,  it  was  on 
matively  to  trace  such  proceeds  into  the  hands  of  the 

The  proofs  do  not  show  this,  but  leave  the  subject  in 
and  uncertainty.  The  order  appealed  from  should  be  af- 
h.  (10  costs  and  disbursements.    All  concur. 


2.) 

PENNELL  et  aL  v.  BUCKI. 

Cktnrt,  Oeneral  Term,  Second  Department    February  11,  1895.) 

>  Satisfaction— What  Cokstitutes. 

lant,  being  Indebted  to  plaintiffs  in  a  certain  anm,  sent  them  a 
ir  part  thereof,  with  a  letter  saying,  "It  is  understood  that  I  am 
;  the  following  moneys  under  the  following  conditions,"  specify- 
mms  and  the  conditions.  There  was  no  dispute  as  to  the  amounts, 
Items  named  In  the  paper  -were  not  in  any  way  connected.  Bdd, 
acceptance  of  the  checli  with  such  'i.  letter  did  not  constitute  an 
ud  satisfaction. 
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Appeal  from  cinmit  court,  Westchester  county. 

Action  by  Joseph  B.  Pennell  and  others  against  Charles  L.  Ba< 
to  recover  a  balance  alleged  to  be  dne  under  a  contract,  and  1 
extra  work.  The  complaint  was  dismissed,  and  plaintiffs  appe 
Reversed. 

Argued  before  BROWN,  P.  J,  and  PRATT,  J. 

Joseph  F.  Daly,  for  appellants. 
Leopold  Wallach,  for  respondent 

BROWN,  P.  J.  The  defendant  contracted  with  the  Otis  Elevati 
Railway  Company  to  construct  an  elevating  railroad  in  the  Catsl 
Mountains.  The  plaintiffs  were  snbcontractors  with  defendant  1 
a  part  of  the  work.  Under  their  ccmtract,  they  were  to  do  "t 
clearing,  grubbing,  masonry,  and  grading,  also  the  drilling  of  bo! 
for  anchor  bolts,  in  fact  aH  the  work  (except  trestle  timber  wc 
and  track  laying)  shown  by  drawings  and  specifications,  and  as 
rected  by  T.  E.  Brown,  Jr.,"  etc,  for  f  47,500.  T^is  action  was  l 
a  balance  claimed  to  be  due  on  the  contract,  and  for  extra  wo 
At  the  dose  of  the  testimony,  the  court  dismissed  the  complai: 
on  the  ground  that  there  had  been  an  accord  and  satisfaction  prov 
between  the  parties. 

So  far  as  the  claim  for  extra  work  is  concerned,  we  agree  wi 
the  trial  court  that  none  was  proven.    The  plaintiffs  undertook 
their  contract  to  do  all  the  work  that  defendant  had  agreed  to 
by  his  contract  with  the  company,  with  the  exceptions  already  stat 
It  was  not  disputed  that  defendant  told  the  plaintifCs  that  th( 
must  be  no  extra  work.    Defendant  testified  that  he  said  that 
would  not  pay  for  extra  work,  unless  he  ordered  it  in  writing.    Tl 
was  denied  by  {daintiffs,  but  it  was  conceded  that  he  said  tht 
must  be  no  extra  work,  and  that  he  never  directed  any  to  be  doi 
It  is  very  clear,  we  think,  that  defendant  is  not  in  any  event  lial 
for  the  grading  done  west  of  the  station  designated  "O."    If  tl 
work  was  included  in  defendant's  contract  with  the  company,  tb 
it  was  within  plaintiffs'  contract,  and  they  were  bound  to  do  it 
it  was  not  within  defendant's  contract,  then,  if  the  plaintiffs  ha 
any  claim  for  it  it  is  against  some  other  person  than  defenda 
All  the  other  work^  we  think,  was  incidental  to  the  performance 
the  contract    The  engineer  had  the  right  to  modify  or  amend  t 
specifications,  and,  unless  the  general  character  of  the  work  vi 
thereby  altered,  work  done  pursuant  to  such  modifications  was  t 
extra  work. 

But  as  to  all  claims  for  extra  work,  the  plaintiffs  are  condud 
by  the  settlement.  The  engineer  gave  his  final  certificate  of  t 
amount  due  the  plaintiffs.  No  extra  work  was  claimed  by  the 
and,  from  the  amount  of  the  engineer's  certificate,  certain  deductic 
were  made  by  defendant,  and  the  balance  paid  and  accepted 
the  plaintiffs.  Excepting  the  items  deducted  in  that  settlement,  t 
acceptance  of  the  final  payment  bars  any  claim  for  extra  work. 

As  to  the  ckim  for  the  balance  due  on  the  contract,  we  are 
the  opinion  that  the  case  was  for  the  jury.    After  the  plainti 


Digitized  by 


Google 


Sup.  Ct.]  PBNNELI.  V.  BtJCKI.  409 

had  completed  tiieir  contract,  and  tlie  engineer  had  given  his  final 
certificate,  the  parties  met  at  defendant's  office,  to  effect  a  settle- 
ment. According  to  defendant's  testimony,  the  gross  amount  of 
the  plaintiflis'  work  was  |47,492.50.  The  defendant  withheld  $1,000, 
that  he  had  paid  for  building  a  trestle  over  a  part  of  the  road,  where 
the  original  plan  called  for  a  fill;  |2,650,  for  damages  claimed  to 
have  been  caused  to  the  property  of  the  Gatskill  Mountain  Associa- 
tion; and  1251.40,  the  amount  of  a  bill  due  from  plaintiffs  to  Main 
&  Lewis,  other  contractors  on  the  road.  He  paid  to  plaintiffs  a 
check  fbr  $1,291.10,  the  balance  due  on  their  contract,  after  making 
such  deductions,  and  dellTered  it  wltii  a  letter,  of  which  the  following 
is  a  copy: 

"New  York,  Augost  4th,  1894. 
"MeHra.  Pennell,  O'Hem  ft  Co.,  Tonkers,  N.  Y.— Oentlemoi:  Inclosed  I 
hand  you  cbeck  for  f  1,291.10,  being  final  estimate  on  Otl8  Elevating  Railway 
Co. 'a  work.  It  la  understood  that  I  am  retaining  the  following  moneys  under 
the  following  conditions:  (1,000,  which  I  will  pay  you  in  case  I  am  allowed 
my  bill  for  extra  work  on  the  middle  trestle;  $251.40,  for  the  bill  of  Mairs 
A  Lewis  for  work  said  to  have  been  done  for  you,  and  which,  if  you  can  agree, 
I  will  pay  yoo,  unless  stopped  by  law;-  also  the  sum  of  $2,6S0.00,  being  for  bill 
for  use  of  roads  and  damage  to  property  of  the  CatskiU  Mountain  Associa- 
tion, which  I  will  pay  you  as  soon  as  you  deliver  to  me  the  receipt  in  full 
of  the  CatsklU  Mountain  Association  for  any  damage  d(we  their  property, 
and  for  use  of  other  such  property,  as  you  can  agree  upon  between  your- 

"Yours,  va7  truly,  Ohas.  L.  BuckL" 

It  is  the  defendant's  ccsitention  that  this  paper  and  the  acceptance 
of  the  check  constituted  a  compromise  of  disputed  claims,  and  that 
it  is  a  bar  to  the  prosecution  of  this  action.  We  cannot  concur  in 
that  view  of  the  testimony.  The  amount  paid  to  the  plaintiffs  did 
not  represent  a  compromise  of  any  kind.  Defendant  was  indebted 
to  them  in  the  sum  of  $5,192.50,  and  he  daimed  that  they  were 
liable  to  him  in  the  sum  of  $3,901.40.  There  was  no  dispute  about 
the  difference  between  these  two  amounts.  That  was  due  to  the 
^aintiffs  in  any  event,  and  its  payment  could  not  constitute  a 
consideration  for  an  agreement  by  which  the  plaintiffs  surrendered 
the  right  to  the  payment  of  the  balanca  The  items  named  in  the 
paper  are  not  connected  together,  either  in  the  paper  itself  or  by  the 
oral  testimony.  Each  stands  upon  its  own  facts.  The  paper  is 
evidence  of  an  agreement  only,  and  the  utmost  effect  that  can  be 
claimed  for  it  is  that  it  tends  to  corroborate  the  defendant's  testi- 
mony that  an  agreement  was  entered  into  with  reference  to  the 
items  named  in  it,  by  which  plaintiffs  surrendered  the  right  to 
present  payment  upon  conditions  which,  at  the  time  of  the  com- 
mencement of  this  action,  had  not  been  fulfilled. 

With  reference  to  the  item  of  $251.40,  we  are  of  the  opinion  that 
defendant  was  bound  to  pay  that  sum  to  the  plaintiffs  on  demand. 
That  was  a  claim  held  by  Mairs  &  Lewis,  other  contractors  on  the 
road,  against  the  plaintiffs.  Defendant  had  nothing  to  do  with  it. 
He  had  no  power  to  collect  or  withhold  it  for  Malrs  &  Lewis.  His 
sole  right  to  retain  it  was  the  consent  of  the  plaintiffs;  and  that 
consent,  assuming  it  to  have  been  given,  as  defendant  testified,  was 
revocable,  and  defendant  was  bound  to  pay  it  to  plaintiffs  on  de- 
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mand.    For  that  amoant,  therefore,  plaintifFs  were  entitled  to 
judgment  in  this  action. 

As  to  the  other  two  items  there  was  a  dispute,  and  the  qnesti 
presented  with  reference  to  them  was  one  of  fact  for  the  jury, 
is  unnecessary  for  us  to  refer  with  any  particularity  to  the  tej 
mony.  It  is  sufficient  to  say  that  the  plaintiffs  denied  that  they  h 
agreed  tliat  their  liability  for  the  construction  of  the  trestle  w 
made  dependent  on  the  result  of  an  action  to  be  brought  agaii 
the  railway  company  by  the  defendant,  and,  if  the  jury  had  adopt 
that  Tiew,  then  the  question  whether  the  plaintiffs  were  bound  unc 
the  contract  with  defendant  to  construct  the  trestle,  or,  if  n 
whether  the  contract  price  was  subject  to  reduction,  from  the  f j 
that  the  amount  of  their  work  was  lessened  by  the  construction 
the  trestle,  and,  if  so,  how  much,  were  all  questions  that  shot 
have  been  determined  in  this  action.  With  reference  to  the  otl 
item,  there  was  a  daim  against  the  plaintiffs  of  liability  only,  an<3 
liability  that  it  is  apparent  was  contingent  on  many  facts  a 
circumstances.  The  defendant  had  no  enforceable  cause  of  acti 
against  them  for  damages.  The  jilainttffs'  contract  contained  1 
following  provision: 

"Siztb.  It  is  farther  understood  and  agreed  that  the  contractors  shall 
game  all  liabilities  for  damages  to  pr(4>erty  or  life  or  limb  cansed  by  or  rest 
ing  from  the  prosecution  of  their  work." 

And  a  similar  provision  was  contained  in  defendant's  contm 
with  the  railway  company.  Until  the  defendant  had  paid  some  da 
ages  caused  by  the  prosecution  of  the  work  by  the  plaintiffs, 
had  no  cause  of  action  against  them.  He  had  paid  none,  nor  had 
^been  sued  for  any.  He,  therefore,  had  no  claim  against  the  pla: 
tiffs,  and  no  right  to  retain  the  money.  But  plaintiffs  might  1 
come  liable  to  the  defendant,  and  that  contingent  liability  w 
sufficient  to  support  an  agreement  that  he  should  retain  tiie  mon 
until  plaintiffs  had  settled  with  the  mountain  association.  Whetb 
such  an  agreement  was  made  or  not  was  in  dispute,  and  the  ju 
should  have  been  permitted  to  determine  the  fact. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  co 
to  abide  the  event    All  concur. 


(84  Hun,  297.) 

ABCHBR  T.  ABOHER  et  aL 

(Supreme  Court,  Oena:al  Term,  Second  Department    Febraaty  11,  1885 

1.  Jddiciai.  Salkb— Assignment  of  Bn> — Liabilitt  op  Assignee. 

Where  the  assignee  of  tiie  purchaser  at  a  Judicial  sale  causes  hims^ 
be  made  a  party  to  the  original  salt  in  itece  of  tlie  parcIiaBa',  he  then 
subjects  himself  to  the  Jurisdiction  of  the  court,  and  may  be  compelled 
complete  the  purchase. 

i.  Vendor  and  Purchaseh— Objection  to  Title— Rcnning  Streak. 

The  existence  of  a  running  stream  on  land  porcbased  does  not  crei 
an  easement  in  favor  of  other  owners  along  the  stream,  so  as  to  Just 
the  purchaser  in  refusing  to  take  title,  bat  such  stream  is  merely  an  ii 
dent  of  the  property  itself. 
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d  from  spedal  term,  WestcheBter  county. 
B  by  Frederick  A.  Archer  against  Lewis  N.  Archer  for  parti- 
Ixe  premises  were  directed  to  be  sold,  and  William  Booth 
the  purchaser.  A  few  days  afterwards  he  assigned  his  bid 
luel  G.  Bach,  who  refused  to  complete  the  purchase  on  the 
that  the  title  was  defective.  From  an  order  directing  him 
ilete  the  purchase,  said  Bach  appeals.  Afflrmed. 
id  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

rd  L.  Kalish,  for  appellant 
d  Baker,  for  respondent 

EN,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
g  the  appellant,  an  assignee  of  the  parchaser,  at  the  sale 
ider  the  judgment  in  this  action  to  complete  his  purchase, 
hority  of  the  court  over  the  immediate  purchasier  is  un- 
able.   Bequa  v.  Kea,  2  Paige,  341;  CJazet  v.  Hubbell,  36  N. 

In  Proctor  t.  Famam,  5  Paige,  614,  it  was  held  that  an 
>,  by  substituting  himself  for  the  purchaser,  made  himself 
to  the  original  suit,  so  far  as  to  entitle  him  to  a  determina- 

the  court  of  his  rights,  as  against  those  of  his  assignor, 
not  see  why  his  rights  and  his  obligations  should  not  be 
By  substituting  himself  for  the  purchaser,  he  has  subjected 
to  the  jurisdiction  of  the  court,  to  the  same  extent  as  the 
»r  is. 
aly  objection  to  the  title  is  the  existence  of  a  running  stream 

land  purchased,  which,  it  is  contended,  creates  an  easement 
'  of  other  owners  along  the  stream.  This  objection  is  not 
rhe  purchaser  is  bound  to  take  notice  of  the  physical  con- 
•t  the  property.  The  case  is  much  stronger  than  that  of  a 
r,  the  existence  of  which  was  held  to  be  no  breach  of  the 
t3  of  title.    Whitbeck  v.  Cook,  15  Johns.  483.    Strictly  speak- 

natural  stream  is  not  an  easement,  but  an  incident  of  the 
'  itself,  like  the  right  to  enjoy  the  soil.  Washb.  Easem.  § 
Scriver  r.  Smith,  100  N.  Y.  479,  3  N.  E.  675,  Judge  Earl 
)f  running  streams: 

■Ights  hare  some  semblance  to  easements,  and  no  harm  or  inconvenl- 
probably  come  from  classifying  them  as  such  for  some  purposes. 
are  not  In  fact  real  easements.  Every  easement  is  supposed  to  have 
In  grant,  or  prescription  wblcb  presupposes  a  grant;  end  It  Is  quite 
>  suppose  that  tbe  owner  of  the  land  at  the  head  of  a  stream  has  an 
,  by  grant  or  prescription,  for  Its  flow  over  all  the  land  of  the  rl- 
nrners,  for  many  miles,  to  its  mouth.  Would  any  of  the  usual  cove- 
B.  deed  be  violated  because  a  natural  stream  of  water  flowed  through 
,  and  the  upper  owners  tborefoie  had  an  easement  in  auch  land? 
lot" 

ipinion  In  Huyck  t.  Andrews,  113  N.  T.  85,  20  N.  E.  581, 
itten  by  the  same  learned  judge,  and  nowise  conflicts  with 
ier  case.  The  order  appealed  from  should  be  afOrmed,  with 
8  and  disbursements.    All  concur. 
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(84  Hun,  426.) 

TBBNOE  T.  LB  CJOTJNT  et  aL 

(Supreme  Court,  General  Term,  Second  Departmoit    Pebrnary  11,  1895.) 

1.  MoRTOAOEB — F0RECLO8UKE— Malice. 

Where  tlie  mortf^ge  debt  is  declared  due,  under  the  terms  of  the  mort- 
gage, ca  default  in  the  payment  of  interest.  It  is  no  defense  to  an  actloa 
brought  to  foreclose  that  the  action  was  Induced  by  malicious  feelings  to- 
wards  defendant 

9.   BaJIE— AORKEMEMT  TO  WAIVK    DEFAULT — CONSIDERATIOK. 

Where  a  mortgage  provides  that  the  debt  may  be  declared  due,  and  the 
mortgage  foreclosed,  on  default  in  the  payment  of  interest,  a  promise,  made 
after  default,  to  receive  the  interest  if  paid  within  a  specified  time.  Is 
void  t<a  want  of  consideration. 

Appeal  from  special  term,  Westchester  coantj. 

Action  by  John  H.  Trenor  against  Fannie  A.  Le  Ck>nnt  and  others 
to  foreclose  a  mortgage.  From  an  order  discontinuing  tlie  action, 
plaintiff  appeals.     B^versed. 

Argued  before  PRATT  and  CULLEN,  JJ. 

(Jeorge  G.  Banks  (Henry  0.  Henderson,  of  counsel),  for  appellant. 
Cornelius  E.  Kene,  for  respondents. 

CULLEN,  J.  This  action  is  to  foreclose  a  mortgage  which  con- 
tained the  usual  30  days'  interest  clause.  Default  having  been  made 
in  the  payment  of  the  interest  for  more  than  30  days,  the  idaintiff 
elected  that  the  principal  should  become  due,  and  Instituted  this 
foreclosure.  The  defendants,  on  affidavits  charging  the  {daintifTs 
attorney  with  unfriendly  feeling  towards  the  defendants,  and  a  de* 
sire  on  his  part  to  harass  them,  applied  for  an  order  staying  the 
action.  On  that  application  the  court  made  an  order  directing  the 
action  to  be  discontinued,  upon  defendants  paying  to  the  plaintiff 
the  interest  in  default  and  the  costs  of  the  action  to  the  time  of  tiie 
order.  From  that  order  the  plaintiff  appeals.  We  think  the  order 
was  erroneous.  There  was  no  charge  of  fraud  or  collusion,  upon 
the  part  of  the  plaintiff  or  his  attorney,  by  which  the  defendants 
were  prevented  from  paying  the  interest  or  misled  in  that  respect 
In  the  absence  of  conduct  of  that  character,  the  motives  of  the 
plaintiff  or  his  attorney  in  foreclosing  the  mortgage  are  inunaterial. 
The  plaintiff  is  simply  enforcing  his  legal  right  The  defendant 
asserts  in  her  affidavit  that  after  the  default  ■&£  plaintiff  promised 
to  receive  the  interest  from  her  if  paid  by  a  specified  time.  This 
promise  the  plaintiff  denies.  The  agreement  would  seem  invalid, 
as  without  consideration,  but,  whether  valid  or  not,  its  force  and 
effect  could  only  be  determined  by  a  proper  plea  in  that  respect, 
and  the  trial  of  the  issue  raised  by  the  plea.  Bennett  v.  Stevenson, 
63  N.  Y.  508.  The  order  appealed  from  should  be  reversed,  and 
motion  denied,  with  f  10  costs  and  disbursements. 
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».) 

DE  FOREST  v.  PECK  et  aL 

Court,  General  Term,  Second  Department.    February  11,  1895.) 

H— MOBTOAOB— JUBOMEKT  CrXDITOR. 

action  to  foredose  a  mortgage  on  land  as  to  which  an  action  for 
1  was  pending,  an  order  allowing  a  Junior  mortgagee,  who  also 
Interest  In  the  land,  to  pay  off  the  mortgage  and  subrogate  him  to 
thereof.  In  order  that  he  might  prevent  a  sale  under  foreclosure, 
tilt  the  Judgment  In  the  partition  suit,  does  not  prejudice  a  Judg- 
editor  of  one  of  the  co-owners,  who  desired  subrogation  to  the  lien 
Qortgage  In  order  to  force  a  present  sale,  because  he  could  collect 
nnent  more  readily  than  by  sale  on  execution,  though  the  Judg- 
es prior  to  the  Junior  mwtgage. 

from  special  term,  Bocklaud  county, 
by  Julia  M.  De  Forest  a^inst  Theodore  O.Peck  and 
foreclose  a  mortgage.     From  an  order  subrogating  J. 
alsted,  a  junior  mortgagee,  to  the  lien  of  plaintiff's  mort- 
ndants  llieodore  6.  Peck  and  Gordon  H.  Peck  appeal. 

before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Wlieeler  (WiUiam  W.  Green,  of  counsel),  for  appellants, 
trown,  for  respondent 

IN,   J.     This   action    was   commenced   to   foreclose   a 

and  the  defendant  J.  Harsen  Halsted  was  made  a 
the  holder  of  a  mortgage  subsequent  to  the  one  in  suit, 
he  interest  of  one  of  the  common  owners  of  the  premises. 

entry  of  judgment  in  the  action,  the  defendant  Halsted 
lotion  at  special  term  for  leave  to  pay  ofiE  the  mortgage 
id  to  compel  an  assignment  thereof  to  him.  The  motion 
ted,  and  two  of  the  other  defendants  in  the  action  have 
from  the  order.    The  appeal  by  the  defendants  is  quite 

of  ulterior  designs,  because  it  is  quite  difficult  to  see  how 
ling  defendants  can  be  injuriously  affected  by  the  order, 
n  tiiat  view,  however,  the  order  is  plainly  just  and  bene- 
based  upon  right,  reason,  and  sound  principle.  The  doc- 
ibrogation  has  its  best  illustration  and  most  frequent  ap- 
vhere  a  person  sustaining  the  relation  of  a  surety,  or  who  is 
ly  liable  for  the  payment  of  a  debt,  advances  money  for 
nt    But  the  doctrine  is  also  applicable  where  a  person  is 

to  pay  a  debt  or  discharge  an  obligation  to  protect  his 

9. 

endant  Halsted  falls  under  the  latter  rule,  and  his  motion 
erly  granted.  Twombly  v.  Cassidy,  82  N.  Y.  155,  and 
'e  cited.  The  order  should  be  affirmed,  with  f  10  costs  and 
ents. 

N,  J.,  concurs. 

N,  J.  This  is  an  appeal  by  Tlieodore  G.  Peck  and  others, 
s,  from  an  order  made  by  the  special  term  directing  the 
0  assign  to  J.  Harsen  Halsted,  also  a  defendant,  the  bond 
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and  mortgage  the  subject  of  the  judgment  of  foreclosure  made  : 
this  action.  The  appellants  hare  no  standing  to  object  to  the  ordt 
BO  far  as  it  directed  an  assignment  of  the  bond  and  mortgage  ai 
the  judgment  thereon.  The  plaintiff  does  not  appeal  As  she  cou 
have  assigned  the  mortgage  and  judgment  without  the  order  of  ti 
court,  and  without  the  consent  and  against  the  wishes  of  the  app 
lants,  the  appellants  cannot  assert  her  rights  on  this  appeal.  Tl 
appellants  can  hare  but  one  cause  of  complaint,  and  that  is  th 
the  court  did  not  order  than  to  be  subrogated  to  the  rights  of  tl 
plaintiff  instead  of  the  defendant  Halsted.  The  question  as  to  whit 
of  the  parties  should  obtain  the  subrogation  depended,  not  only  < 
the  situation  of  the  parties,  but  also  on  their  respective  intents 
purposes  in  acquiring  the  judgment  The  appellaints  are  part  ow 
ers  of  the  mortgaged  premises,  and  judgment  creditors  of  anoth 
part  owner,  John  Peck.  Halsted  is  the  holder  of  a  mortgage  ( 
John  Peck's  interest  subsequent  to  the  lien  of  the  appellants'  jud 
ment,  and  is  the  husband  of  another  part  owner.  The  mortgagi 
premises  are  a  part  of  a  large  tract  of  land  owned  by  the  defendan 
as  tenants  in  common,  for  the  partition  of  which  an  action  is  nc 
pending.  Halsted  asked  for  the  subrogation,  that  he  might  preve 
a  sale  under  foreclosure,  and  it  was  awarded  him  on  condition  th 
he  should  not  sell,  but  await  the  judgment  in  the  partition  su 
The  appellants  sought  subrogation,  that  they  might  force  a  prese 
sale.  The  claim  is  made  on  their  part  that  they  ate  prepared 
bid  on  the  property,  and  that  by  a  sale  under  foreclosure  they  ci 
collect  their  judgment  out  of  the  share  of  John  Peck  in  the  surpl 
moneys  more  readily  and  advantageously  than  by  sale  on  executic 
We  are  at  a  loss  to  discover  any  equity  in  this  claim.  Judgmen 
of  foreclosure  are  granted  to  enforce  payment  of  the  mortgages  foi 
closed.  They  are  solely  for  the  benefit  of  the  plaintiff,  not  for  th 
of  the  defendant.  The  statute  prescribes  the  rights  and  remedi 
of  judgment  creditors,  and  such  creditors  have  no  claim  to  oth 
or  more  desirable  remedies  than  the  statute  and  the  law  give.  Tl 
right  of  tenants  in  common  is  to  have  their  shares  set  off,  or  tl 
land  sold  in  a  partition  suit;  that  of  judgment  creditors  is  to  t 
execution  sale.  Neither  have  any  right  or  equity  to  have  a  pri 
general  mortgage  foreclosed  because  it  may  be  deemed  more  co 
venient  to  deal  with  the  surplus  moneys  arising  on  the  sale  tin 
with  the  land  itself.  The  order  appealed  from  should  be  affirme 
with  910  costs  and  disbursements. 

DYKMAN  and  PRATT,  JJ.,  concur. 

(SI  Hon,  305.) 

-^  HARLBT  V.  FITZGERALD. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895. 

1.  Tbiat,— RioHT  TO  Open  and  Close. 

The  riffht  to  open  and  close  Is  a  substantial  right,  and  fallnre  to  grant 
In  a  proper  case  Is  a  fatal  error. 
8.  Same— When  Defendant  may  Open  and  Ci-osb. 

Defeudant  Is  entitled  to  open  and  close  where  the  answer  coatalns 
denial,  but  admits  the  Indebtedness  nied  on,  and  sets  up  a  counterclaim 
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Appeal  from  Orange  county  court 

Action  by  George  Harley  against  Edward  FitzgeraJd  to  recover 
for  serricefl  as  a  bartender.  The  justice  rendered  judgment  in  favor 
of  plaintiff,  which  was  affirmed  by  the  county  court,  and  defendant 
appeals.    Beversed. 

Argued  before  DYKMAN,  PEATT,  and  OULLEN,  JJ. 

A.  H.  F.  Beeger,  for  appellant 
Wm.  D.  Dickey,  for  respondent 

CULLEN,  J.  This  is  on  appeal  from  a  judgment  of  the  county 
court  afBrmlng  a  judgment  recovered  in  the  court  of  a  justice  of 
the  peace.  There  is  but  one  point  urged  on  this  appeal, — ^that  on 
the  trial  before  the  justice  and  jury  the  defendant  was  denied  the 
right  to  open  and  close  the  case.  That  this  right  is  substantial, 
and  that  a  failure  to  grant  it  in  a  proper  case  is  fatal  error,  are 
settled  by  authority.  Murray  v.  Insurance  Co.,  35  N.  Y.  236;  Mil- 
lerd  V.  Thorn,  56  N.  Y.  402.  By  section  2868  of  the  Code,  the 
justice  must  hear,  try,  and  determine  actions  before  him  accoi-ding 
to  law.  So  the  principles  cited  must  apply  in  such  cause.  3  Wait, 
Law  &  Prac.  470,  724.  The  plaintiff  made  oral  complaint  for  ?45, 
with  interest  from  September  1, 1893,  for  wages.  The  defendant  filed 
A  written  answer,  pleading  a  general  denial  and  a  counterclaim. 
When  the  case  came  on  for  trial  he  filed  an  amended  answer,  deny- 
ing nothing,  but  admitting  the  Indebtedness  of  $45,  without  any 
allegation  as  to  the  interest  The  answer  then  set  forth  two  counter- 
claiips.  On  this  answer,  it  is  plain  that  the  defendant  had  the 
affirmative.  True,  the  answer  did  not  admit  interest;  but  an  ad- 
mission was  not  necessary,  as  the  failure  to  deny  the  allegation 
of  the  complaint  operated  as  an  admission.  Nor  was  it  necessary 
for  the  plaintiff  to  prove  his  case.  Section  2891  of  the  Code  provides 
that  if  the  defendant  fails  to  appear  and  answer  the  plaintiff  cannot 
recover  without  proving  his  case.  But  this  does  not  apply  where  the 
defendant  does  appear  and  answer.  Gregory  v.  Trainer,  4  E.  D. . 
Smith,  58.  Nor  is  it  material  whether  the  second  defense  pleaded  be 
considerfed  a  counterclaim  or  a  set-off.  In  either  case,  the  burden  of 
proof  to  establish  it  was  on  the  defendant.  The  judgment  of  the 
county  court  and  of  the  justice  should  be  reversed,  with  costs.  All 
concur. 


PEOPLE  ex  rel.  WILSON  v.  MEDICAL  SOCIETY  OF  THE  COUNTY  OP 

DUTCHESS. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

1.  Cbrtiorabi— Expulsion  of  Member  or  Association. 

Certiorari  will  not  lie  to  review  the  action  of  an  association  In  expel- 
ling a  member. 

-S.  Associations— ExPui,siOK  of  Member— Resort  to  Courts. 

A  member  of  the  medical  society  of  a  county,  who  is  expelled,  cannot 
resort  to  a  court  of  law  for  relief  until  he  has  appealed  to  the  State  Medi- 
cal Society,  as  provided  by  Laws  1866,  c.  445. 
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Certiorari  by  John  P.  Wilson  to  review  the  action  of  the  Medi< 
Society  of  the  County  of  Dntchesa  in  suspending  relator  from  me 
bership.     Quashed. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Wood  &  Morschauser,  for  relator. 
P.  B.  Town,  for  respondent 

CULLEN,  J.  This  is  a  certiorari  to  reyiew  the  action  of  the  i 
spondent,  which  suspended  the  relator  from  memberstdp  for  o 
year.  We  are  met  at  the  threshold  of  the  case  by  the  object! 
that  certiorari  will  not  lie.  The  action  of  a  corporation  in  removi 
or  suspending  a  member  is  doubtless,  in  one  sense,  judicial  or  qui 
judicial.  But  we  know  of  no  authority  for  tne  proposition  that  t 
act  of  expulsion  is  to  be  treated  as  a  judgment  of  a  legal  tribun 
to  be  reviewed  as  such  by  a  certiorari.  There  are  many  cae 
where  members  have  been  expelled  from  corporations,  but  t 
remedy  taken  has  always  been  mandamus  or  action.  Ang.  & 
Corp  §  704:  People  v.  Union,  118  N.  Y.  101,  23  N.  E.  129;  Loub 
V.  Le  Roy,  40  Hun,  546.  This  is  also  true  of  amotion  from  medic 
societies.  People  v.  Medical  Society  of  Erie  Co.,  24  Barb.  570,  a 
People  V.  Medical  Society  of  Erie  Co.,  32  N.  Y.  187,  were  cases 
mandamus.  I  can  find  no  reported  case  where  certiorari  had  be 
issued  to  review  the  action  of  a  corporation  expelling  or  suspendi: 
a  member.  The  nearest  approach  to  it  is  an  old  case  (Groenvelt 
Burwell,  1  Ld.  Raym.  454),  where  it  was  held  that  certiorari  wou 
lie  to  review  the  action  of  medical  censors  in  disciplining  the  plai 
ttfif.  The  censors  seem  to  have  been  granted  some  special  statute 
power,  and  under  it  they  fined  the  relator,  and  committed  him  to  ja 
That  certainly  partook  of  the  nature  of  a  legal  judgment  T 
power  of  a  motion  exists  in  corporations  of  the  character  of  tl 
respondent.  The  power  must  doubtless  be  exercised  according 
the  bylaws  of  a  corporation  and  the  rules  of  natural  justice,  and  t 
grounds  for  such  action  must  be  reasonable  and  lawful.  The  me: 
ber  proceeded  against  must  have  a  fair  hearing.  Put  there  is  i 
power  in  the  corporation  to  take  legal  testimony,  nor  are  any  part 
ular  formalities  to  be  observed  other  than  those  required  by  lie  I 
laws  of  a  corporation.  Such  proceedings  can  hardly  have  sufficie 
semblance  of  judicial  form,  or  present  a  sufficient  record,  for  t 
courts  to  review  on  certiorari.  A  further  objection  to  the  iss 
of  the  writ  is  that  the  relator  is  given  by  statute  (chapter  445,  Lai 
ISGC)  an  appeal  to  the  Medical  Society  of  the  State  of  New  Yoi 
The  relator  should  have  invoked  such  an  appeal  for  redress,  befo 
resorting  to  the  courts.  Thomas  v.  Union,  121  N.  Y.  45,  24  N.  E.  i 
The  writ  ^ould  be  quashed,  with  flO  costs  and  disbursements.  A 
concur. 
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1.) 

HENDRIE  T.  EINNEAR. 

e  Court,  General  Term,  Third  Department.    February  12,  1895.) 

E  Instromekts — Liability  op  Indohbers  inter  t>E. 

action  on  a  note  made  by  one  6.,  payable  to  defendant,  and  In- 
by  plaintiff  and  delTendant,  It  appeared  that  G.  had  offered  a  note, 
i  by  plaintiff,  to  a  bank,  for  discount,  which  was  refused  unless 

indorser  was  obtained,  and  the  name  of  defendant  was  suggested, 
ik  also  objected  to  the  form  of  the  note  because  it  was  payable  to 
k.  Thereup(m,  another  note  was  drawn  up  payable  to  the  order 
Ddaiit,_  who  Indorsed  it  after  plaintiff.  Defendant  did  not  know 
was  named  as  the  payee.  The  note  was  discounted,  and  the  pro- 
icelved  by  G.  Afterwards,  the  note  was  protested  for  nonpayment, 
Jntifl  paid  It  off  by  Installments,  giving  at  each  payment  a  new 
r  the  balance,  indorsed  by  defendant.  Hdd,  that  defendant  was 
niy  as  a  second  Indorser  on  the  original  note,  and  plaintiff,  after 
it  thereof,  could  not  recover  the  amount  from  defendant. 

from  Albany  county  court. 

by  James  H.  Hendrie  against  Peter  Kinnear  on  a  promis- 
There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 

before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK,  JJ. 
ck  E.  Wadhams  (Eugene  Burlingame,  of  counsel),  for  ap- 

!  J.  Meegan,  for  respondent 

CK,  J.  George  Hendrie  and  George  Hendrie,  Jr.,  are  co- 
n  business,  under  the  firm  name  of  George  Hendrie  &  Son. 
tiff,  James  Hendrie,  is  the  son  of  George  Hendrie.  G«orgc 
i,  Son  executed  a  note,  which  was  indorsed,  or  was  to  be 

by  the  plaintiff,  James  Hendrie.  George  Hendrie  and 
iff  went  to  a  bank  in  the  city  of  Albany  with  said  note, 
ivored  to  have  it  discounted.  The  bank  refused  to  dis- 
same,  unless  they  secured  another  indorser,  and  sug- 
i  name  of  the  defendant,  who,  it  appears,  had  previously 
QOtes  for  the  accommodation  of  said  firm.  The  plaintiff 
ather,  George  Hendrie,  then  called  upon  the  defendant, 
i  to  him  what  had  taken  place,  and  requested  him  to  in- 

note,  which  he  consented  to  do.  The  plaintiff  and  his 
umed  to  the  bank,  and  shortly  thereafter  they  were  joined 
fendant.  It  appears  that  the  first  note  was  made  paya- 
J  bank.     The  form  of  this  note  was  objected  to  by  the 

of  the  bank,  who  drew  up,  or  directed  the  plaintiff  or 
r  to  draw  up,  it  is  not  clear  which,  a  new  note.  This 
n  up  payable  to  the  order  of  the  defendant,  and  it  was 
•sed  by  the  plaintiff  in  the  presence  of  the  defendant,  and 
rsed  by  the  defendant,  who  testifies  that  he  did  not  see 
}f  the  note,  and  did  not  know  that  it  was  made  payable 
ier  until  after  it  was  protested.  Some  stress  was  laid, 
argument,  on  the  fact  that  the  defendant  testified  that  he 
he  money  for  the  note.     This  seems  to  me  of  little  conse- 

the  case,  for  it  is  apparent  all  through  that  the  plaintiff, 
t2N.Y.>>.no.5 — 27 
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or  the  Ann  of  George  Hendrie  &  Son,  received  the  proceeds  of  a 
note,  either  directly  from  the  bank,  or  from  the  defendant  a 
he  had  receiyed  it  from  the  bank.  When  the  note  became  dn 
was  protested  for  nonpayment  After  some  little  delay,  the  pi 
tiff  agreed  to  pay  off  such  note  by  installments,  paying  a  por 
thereof  down,  and  giving  a  note  for  the  balance,  and,  when  8 
note  became  due,  to  pay  a  portion  thereof,  and  give  his  note 
the  remainder,  and  so  on,  until  the  full  amount  of  the  original  i 
was  paid.  This  was  done,  the  plaintiff  giving  his  notes  from  t 
to  time,  each  one  of  which  was  indorsed  by  the  defendant.  A 
the  last  one  was  paid,  the  plaintiff,  then  having  the  note  in  q 
tion  in  his  possession,  commenced  suit  thereon  against  the  defi 
ant.  In  this  state,  a  person  who  indorses  a  promissory  note 
fore  the  payee  is  prima  facie  liable  only  as  second  indorser, 
not  liable  upon  it  to  the  payee.  Coulter  v.  Richmond,  59  N. 
478.  But  such  prima  facie  liability  is  open  to  explanation  by 
dence  showing  that  such  indorsement  was  to  give  the  maker  cr 
with  the  payee,  and  that  in  truth  the  intention  was  that  he  sh< 
be  the  first  indorser.  Labron  v.  Woram,  1  Hill,  91 ;  Moore  v.  Cr 
19  N.  T.  227.  The  facts  in  this  case,  as  I  have  detailed  them, 
undisputed.  The  plaintiff  offered  no  evidence  in  relation  to  th 
his  only  evidence  being  the  production  of  the  note,  and  protest, 
the  computation  of  the  interest  thereon.  It  is  undisputed  1 
the  plaintiff,  together  with  his  father,  asked  the  defendant  to 
dorse  a  note,  made  and  indorsed  by  them,  which  they  could 
get  discounted  unless  the  defendant  indorsed  it  for  them;  t 
as  a  matter  of  fact,  the  plaintiff  indorsed  the  note  in  question  p 
to  the  defendant,  and  in  his  presence,  and  that  defendant  did 
know  that  the  note  was  drawn  payable  to  his  order  at  the  timt 
indorsed  it;  that  the  plaintiff  subsequently  recognized  his  lis 
ity  as  first  indorser,  by  making  arrangements  with  the  bank  to 
said  note,  and  soliciting  and  obtaining  the  defendant's  assists 
therein,  by  indorsing  his  (the  plaintiff's)  notes  from  time  to  ti 
All  these  things  indicate  in  the  strongest  possible  way  that 
plaintiff  solicited  defendant's  indorsement,  to  give  his  father's  ] 
and  himself  credit,  and  that  he  and  the  defendant  both  un 
stood  at  the  time  that  such  indorsement  of  the  defendant  was 
sequent  to  that  of  the  plaintiff,  and  that  he  was  an  accomm^ 
tion  indorser,  for  their  benefit,  and,  the  note  subsequently  con 
into  the  hands  of  the  plaintiff  under  such  circumstances,  he  is 
entitled  to  recover  of  the  defendant  The  plaintiff,  it  seems  to 
is  in  the  same  position  as  if  the  note  had  been  taken  to  the 
fendant,  and  he  had  advanced  the  money  thereon  to  them,  insi 
of  taking  it  to  the  bank,  and  having  the  bank  discount  it  If 
defendant  had  cashed  the  note  with  the  plaintiff's  indorsement  u 
it,  he  would  have  had  a  cause  of  action,  upon  its  nonpaym 
against  the  plaintiff  as  indorser.  Such  being  tiie  case,  the  fact 
it  was  deposited  in  the  bank,  discounted,  and  subsequently  paic 
the  plaintiff,  gives  him  no  right  of  action  against  the  defend 
who  indorsed  it  subsequently  to  the  plaintiff,  and  at  his  solii 
tion,  for  the  purpose  of  giving  himself  and  his  father's  firm  ci 
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at  the  bank.  It  follows  that  the  direction  of  the  jury  by  the  court 
to  find  a  verdict  for  the  plaintiff  was  erroneous,  and  the  judgment 
should  be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the 
event.     AH  concur. 

(S4  Hun.  422.) 

SHELDON  T.  SHELDON  et  aL 

(Supreme  Court,  General  Term,  Second  Department    February  11.  1895.) 

1.  WiTWKss— Traksaction  with  Dbcedert. 

In  an  action  to  establish  a  partnership  between  plalntlfCs.  Intestate  and 
defendants,  it  appeared  that  one  S.,  a  former  partner,  at  the  time  of  with- 
drawing from  the  firm  executed  an  assignment  of  his  Interest  to  de- 
fendants and  plaintllTs  Intestate,  who  also  signed  it,  reciting  that  plain- 
tilTs  intestate  had  been  admitted  to  the  partnership.  Bdd,  that  defend- 
ants could  not,  after  the  death  of  S.,  testify  that  at  the  time  they  had  ob- 
jected to  such  recital  as  untrue,  to  which  S.  replied  that  he  wanted  them 
nil  bound  by  the  agreement  and  that  for  this  reason  they  executed  tb» 
assignment  in  that  form. 

S.  Etidbnce — Admissions. 

A  will  declared  that  it  was  testator's  wish  that  the  part  of  the  estate 
which  at  his  decease  should  remain  In  the  business  conducted  by  testator's 
sons  (naming  them)  was  a  loan  to  the  firm  for  as  long  as  It  should  con- 
tinue. Beld,  tbaX  the  retaining  of  such  money  lu  the  business  was  an  ad- 
mission by  the  sons  named  that  a  partnership  existed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Delia  F.  Sheldon,  as  administratrix  of  Alexander  E. 
Sheldon,  deceased,  against  Isaac  £.  Sheldon  and  another.  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Henry  M.  Bequa,  Jr.  (Josiah  T.  Marean,  of  counsel),  for  app'el- 
lants. 
James  McKeen  and  Thomas  B.  Hewitt,  for  respondent. 

CULLEN,  J.  This  is  an  appeal  from  an  interlocutory  judgment 
entered  on  the  report  of  a  referee.  The  action  is  brought  to  estab- 
lish a  partnership  between  the  plaintiffs  intestate  and  the  defend- 
ants, Isaac  E.  Sheldon  and  William  D.  Sheldon,  and  to  compel  the 
defendants  to  account  as  surviving  partners  for  the  assets  of  the 
partnership.  The  defendants  denied  the  partnership.  The  referee 
by  his  decision  found  the  partnership  to  have  existed,  and  directed 
the  defendants  to  account 

An  examination  of  the  evidence  convinces  us  that  the  decision  of 
the  referee  on  the  question  of  fact  was  correct.  To  say  the  least,  it  is 
clear  that  there  is  no  such  preponderance  of  evidence  in  favor  of  the 
appellants  as  is  requisite  to  justify  this  court  in  reversing  his  findings. 
Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E,  430;  Aldridge  v.  Aldridge, 
120  N.  Y.  614,  24  N.  E.  1022.  In  fact,  the  learned  counsel  for  the 
appellants  scarcely  asks  us  to  reverse  the  judgment  on  these  grounds, 
but  confines  his  argument  to  alleged  errors  of  the  referee  in  the 
exclusion  and  admission  of  evidence.    It  is  therefore  unnecessary  for 
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as  to  enter  Into  any  general  reTiew  of  the  evidence  in  the  c 
but  we  shall  confine  our  discassion  solely  to  the  alleged  errors 
the  trial. 

The  first  error  contended  for  is  the  exclusion  of  tlie  evldeno 
the  defendant  Isaac  Sheldon  as  to  conrersationB  had  between 
and  Shailer,  at  the  time  Shailer  withdrew  from  the  firm  of  She! 
&  Co.  and  assigned  his  interests  in  the  business  and  stock  in  ti 
of  the  firm  of  Sheldon  &  Co.  to  Smith  Sheldon,  Isaac  E.  Shel 
Alexander  P.  Sheldon,  and  William  D.  Sheldon.  This  assignn 
was  in  writing,  under  the  hands  and  seals  of  the  parties.  It 
tained  a  recital  that  Alexander  and  William  had  been  admi 
into  the  partnership  of  Sheldon  &  Co.  The  defendant  offeree 
prove  by  his  own  testimony  that,  at  the  time  of  the  executioi 
this  agreement,  he  told  Shailer  that  the  recital  was  incorrect, 
that  Alexander  and  William  had  not  been  admitted  as  partn 
that  Shailer  replied  that  he  wanted  aU  of  them  bound  by  the  a( 
ment;  and  that  in  answer  to  this  demand  he  executed  the  a( 
ment  in  that  form.  Before  the  time  of  the  trial  Shailer  had  c 
The  evidence  was  objected  to  and  excluded,  both  on  the  ground 
the  witness  was  incompetent  to  prove  the  fact  under  section 
of  the  Code,  and  also  that  the  conversation  itself  was  incompel 
We  think  that  both  the  grounds  of  the  objection  are  good, 
action  seeks  to  establish  a  partnership,  and  the  title  of  the  plain 
intestate  in  the  copartnership  assets.  This  assignment  operate 
transfer  to  Alexander  a  share  of  the  interest  theretofore  helc 
Shailer;  hence  the  plaintiff  to  some  extent  derived  title  from  Sha 
and  the  defendant  was  not  competent  to  testify  to  a  personal  ti 
action  with  him.  We  think,  further,  that  the  declarations  mad 
the  defendant  to  Shailer,  in  the  absence  of  Alexander,  were  wl 
immaterial  and  incompetent  to  bind  Alexander. 

The  next  error  claimed  is  as  to  similar  rulings,  in  excluding 
Bonal  conversations,  between  the  defendant  Isaac  and  Smith  I 
don,  who  also  had  died  before  the  trial.  Smith  Sheldon  was 
father  of  the  other  three  partners.  Till  the  time  Shailer  ret 
the  firm  of  Sheldon  &  Co.  was  composed  of  him  and  the  defenc 
Isaac  and  Smith  Sheldon.  Afterwards  the  father.  Smith  Shel 
retired,  leaving  his  capital  in  the  business,  apparently  as  a  1 
It  is  claimed  by  the  plaintiff  that  thereafter  her  intestate  and 
defendants  were  partners  owning  the  assets  in  this  propon 
Isaac,  a  half;  William,  a  quarter;  and  Alexander,  her  intesta 
quarter.  The  defendant  sought  to  prove  by  his  own  testimony 
versations  between  himself  and  the  father,  Smith  Sheldon,  g 
to  show  that  neither  Alexander  nor  William  were  partners  in 
business.  This  testimony  was  excluded  on  the  same  grounds  i 
which  the  testimony  of  conversations  with  Shailer  were  exclu 
We  think  the  ruling  was  correct  for  the  reason  we  have  be 
expressed.  Unquestionably,  if  Alexander  became  a  partner  to 
extent  of  a  quarter,  his  interests  in  the  assets  to  that  extent  c 
in  part  from  his  father.  We  think,  therefore,  that  the  wit 
was  incompetent  to  testify  to  such  conversations,  and  also  that 
conversations  themselves,  held  in  the  absence  of  Alexander,  ' 
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le  to  affect  his  rights.  The  will  of  Smith  Sheldon  was 
n  evidence,  orer  the  defendants'  objection  and  exception, 
ill  he  appointed  his  sons  Isaac,  Alexander,  and  William, 
iter  Margaret  Thompson,  executors  and  trustees,  and  de- 
t  it  was  hifl  wish  that  all  the  part  of  his  estate  which 
2ase  should  remain  in  the  book-publishing  business,  "as 
in  the  city  of  New  York  by  my  said  sons  Isaac  E.  She!- 
nder  E.  Sheldon,  and  William  D.  Sheldon,  and  known  as 

Sheldon  &  Co.,  is  a  loan  to  said  Arm  at  legal  interest  for 
Lme  as  the  said  firm,  with  at  least  its  then  present  capital 
rested  by  my  sons,  shall  continue."  It  is  conceded  by 
rties  that  at  this  time  the  father  had  withdrawn  from 
rship,  and  that  the  part  of  his  estate  which  was  in  the 
'here  in  reality  as  a  loan.    That  the  declarations  made 

of  the  father,  as  to  who  constituted  the  firm  of  Sheldon 
■e  not  of  themselTes  evidence  against  the  defendants,  is 
oned.  Bat  it  was  further  shown  that  for  many  years 
-  had  been  allowed  to  remain  as  a  loan  to  the  firm.  The 
Pity  given  by  the  will  was  to  loan  to  a  firm  composed  of 
sons.  'Die  defendants,  having  taken  advantage  of  this 
if  the  will,  would  have  been  estopped,  as  between  them 
iughter,  from  denying  the  liability  of  alL  As  between 
,  there  might  be  no  estoppel,  but  the  retaining  of  the 
lid  certainly  operate  as  an  admission,  in  the  alwence  of 
mer,  and  therefore  was  competent  evidence  against  them, 
I  and  statements  found  by  the  plaintiff  in  her  husband's 
T  his  decease  were  competent.  They  were  proved  to  have 
i  handwriting  of  the  defendant,  and  it  must  be  presumed 
eceased  obtained  them  properly.  The  tyiwwritten  state- 
Q  the  plaintiff's  son  by  the  defendant  Isaac  was  suffl- 
ntlfled,  at  least,  to  justify  its  admission  in  evidence,  for 

to  determine,  as  matter  of  fact,  whether  it  was  the  orig- 
,  We  have  thus  examined  the  various  exceptions  taken 
tl,  and  in  our  opinion  none  are  well  founded.  We  think 
lestions  of  whether  the  defendants  are  to  be  charged  with 
lum  paid  on  the  final  sale  of  the  firm's  business,  or  whether 
lant  laa&c  is  to  be  allowed  some  part  thereof  as  a  con- 
of  his  covenant  to  abstain  from  thereafter  competing  in 
ith  his  vendee,  do  not  arise  on  this  appeal.  The  referee 
issed  on  the  question,  nor  does  the  judgment  decide  it. 
lent  decrees  that  the  plaintiff's  intestate  was  owner  of 

of  the  assets  of  the  firm,  and  of  the  profits,  and  directs 
lefendants  account  for  the  same.  On  such  accounting, 
•n  now  sought  to  be  raised  will  be  determined.  The  judg- 
lied  from  should  be  affirmed,  with  costs.    All  concur. 
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{Si  HUQ,  409.) 

STURGE8   V.   HART   et   aL 

(Supreme  Court,  General  Term.  Second  Department    February  11.  18 

HoBTO&GEB — Satisfaction — Assignment  to  Mortoaoeb. 

The  holder  of  the  legal  title  to  land,  at  the  request  and  for  the  bene 
one  D.,  who  was  the  real  owner,  executed  two  mortgages  thereon, 
then  conveyed  the  legal  title  to  D.,  who  afterwards  paid  the  amou: 
the  first  mortgage  to  the  mortgagee,  Intending  to  have  it  satisfied: 
he  took  an  assignment  instead  of  a  satisfaction  piece.  Later  he  i 
mined  to  use  it  for  the  purpose  of  procuring  a  further  loan,  and  he  t 
formed  the  mortgagee,  who  still  held  the  second  mortgage.  Hdd, 
the  assignment  to  D.  did  not  operate  as  a  satisfaction  of  the  mortgai 
against  a  subsequent  bona  fide  purchaser  thereof. 

Appeal  from  special  term,  Kings  county. 

Action  by  Stephen  B.  Sturges  against  John  P.  Hart  and  ot 
to  foreclose  a  mortgage.  There  was  a  judgment  in  favor  of  p 
tlft,  and  defendants  appeal.    Affirmed. 

Argued  before  BHOWN,  P.  J.,  and  DYKMAN  and  PBATT,  J 

A.  W.  Parker  and  0.  D.  Bust  (Frederick  A.  Ward,  of  coui 
for  appellants  Asa  W.  Parker  and  Sophie  G.  Parker. 
C.  W.  Wright,  for  appellant  John  F.  Hart 
Sturgis  &  Boby,  for  respondent 

DYEMAN,  J.  This  is  an  action  to  foreclose  a  mortgage 
|8,000,  executed  by  the  defendant  Hart  to  the  defendant  Asa 
Parker,  bearing  date  May  8,  1891,  and  assigned  by  Parker  to 
defendant  Daniel  Doody,  August  27, 1891,  and  by  Doody  assigne 
the  plaintiff,  September  3,  1891.  On  the  same  day.  Hart  made 
other  mortgage  upon  the  same  premises  to  Parker,  for  $20 
which  was  recorded  five  minutes  later  than  the  first  mortgage 
f  8,000.  Both  of  the  assignments  of  the  first  mortgage  were  recoi 
on  or  before  September  5,  1891.  It  is  to  be  gathered  from  the 
that,  at  the  time  of  the  execution  of  these  mortgages.  Hart 
the  legal  title  to  the  premises  for  Doody,  who  was  &e  real  cb 
and  made  the  mortgages  at  his  request  and  for  his  benefit; 
further,  that  he  subsequently  reconveyed  the  premises  to  Dc 
Doody  paid  the  mortgage  in  suit  to  Pai'ker,  and  took  an  assigni 
of  it  to  himself,  instead  of  a  satisfaction  piece,  which  he  at 
time  contemplated  taking.  Daniel  Doody  and  wife  subseque 
conveyed  portions  of  the  same  premises  to  the  defendant  So 
G.  Parker,  and  then  she,  with  her  husband,  reconveyed  the  pren 
to  Doody,  and  took  back  two  mortgages  upon  the  same  from 
one  for  $30,000,  and  the  other  for  $12,600.  Asa  W.  Parker,  So 
G.  Parker,  and  Hart,  the  mortgagor,  all  served  separate  ans- 
to  the  complaint.  All  the  answers  set  up  payment  of  the  morti 
in  suit  by  Doody  to  Parker,  the  mortgagee.  The  cause  was  1 
before  a  judge  without  a  jury,  and  he  rendered  a  judgment  in  f 
of  the  plaintiff,  from  which  Asa  and  Sophie  Parker  have  appealt 

It  is  true  that  Doody  paid  the  amount  of  the  mortgage  in 
to  Asa  W.  Parker,  but  it  by  no  means  follows  that  the  mort] 
was  extinguished  by  such  payment    It  must  be  remembered 
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8  not  the  mortgagor,  and  although  his  intention  was  when 
he  first  two  payments  upon  the  mortgage  to  have  the  same 
yet,  when  he  made  the  last  pa^^ment,  he  desired  to  con- 
same  in  existence  for  the  purpose  of  using  the  same  for 
loan.  That  intention  was  communicated  to  Farlcer,  and 
knowledge  he  assigned  the  mortgage  to  Doody.  Farlter, 
had  notice  of  the  intention  of  Doody  to  continue  the  ex- 
I  the  mortgage,  and  his  written  assignment  with  tliat 
e  constitutes  his  solemn  assent  to  such  continuance.  Far- 
held  the  second  mortgage  of  $20,000,  and,  if  he  intended 
upon  the  extinguishment  of  the  first  mortgage,  that  was 
0  make  such  insistence.  By  failing  to  do  so,  and  making 
assignment  of  the  mortgage,  he  furnished  Doody  with  the 
procuring  a  loan  thereon  from  the  plaintiff,  who  thus 
bona  fide  holder  of  the  same.  The  inequity  of  allowing 
16  to  prevail  in  this  action  against  the  plaintiff  is  so  palpa- 
here  seems  to  be  no  necessity  either  for  further  pursuit 
»ject  or  for  the  citation  of  authorities.  As  the  mortgagee, 
T  his  assignment  of  the  mortgage  to  Doody,  conferred  upon 
tie  to  the  mortgage  and  the  power  to  dispose  of  the  same, 
be  now  estopped  from  asserting  any  other  claim  or  defense 
le  mortgage  McNeil  v.  Bank,  46  N.  Y.  325.  The  judg- 
dd  therefore  be  affirmed,  with  costs. 

le  trial  of  the  action,  a  motion  was  made  to  open  the  case, 
fluce  newly-discovered  evidence.  The  motion  was  denied, 
efendants  Asa  and  Sophie  Farker  have  appealed  from  the 
denial.  According  to  the  principle  upon  which  we  base 
>n.  It  is  obvious  that  the  new  proof  desired  to  be  introduced 
change  the  result,  and  therefore  the  motion  was  properly 
fhe  order  should  be  afBirmed,  with  flO  costs  and  disburse- 

cor. 


PITT  V.  AMEND. 

i  Court,  General  Term,  Second  Department    February  11, 1895.) 

—FoRKCLOBUHK— Notice  of  Sale. 

•closure  will  not  be  disturbed  mn-e  than  20  years  afterwards  be- 
otlce  of  sale  was  not  given  to  the  personal  representatives  of  tbe 
a  mortgagor,  where  no  personal  representatives  of  decedent  were 
ed,  and  her  busband  and  coinortgagm:  was  served  with  notice, 
the  other  proceedings  were  regular. 

■ersy  between  William  A.  Pitt,  plaintiff,  and  Arthur  H. 
efendant,  submitted  without  action  on  an  agreed  state  of 
:(Mnpel  performance  of  a  contract  for  the  purchase  of  real 
Judgment  for  plaintiff, 
before  BROWN,  P.  J.,  and  DYKM.kN  and  PRATT,  JJ. 

e.  Low  &  Coombs,  for  plaintiff. 
H.  Delany,  for  defendant 
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PRA.TT,  J.  Foreclosure  by  adTertisement,  in  which  the  defendi 
purchaser  refused  title  solely  because  of  the  alleged  defect  in  the  f ( 
closure  in  not  giving  notice  <rf  the  sale  to  the  "personal  represer 
tives"  of  the  deceased  mortgagor,  required  by  the  statute  (chap 
346,  Laws  1844).  The  case,  as  agreed  upon,  shows  that  the  mortgi 
was  made  by  Patrick  CJonnell  and  Mary  Ualy  Connell,  his  wife,  s 
that  the  notice  of  sale  was  served  on  Patrick  Connell,  but  that  Mi 
Daly  Ckjnnell  had  deceased  before  the  foreclosure,  intestate.  Wl 
ever  rights  in  the  mortgaged  premises  Mary  Daly  Connell  d 
seised  and  possessed  of  passed  to  her  heirs  at  law,  and  not  to  1 
personal  representatives.  No  administration  was  ever  had  upon  1 
estate,  and  there  is  nothing  to  show  who  her  heirs  were.  In  Lo\i 
Pnrdy,  2  Lans.  424,  notice  had  been  served  upon  the  heirs,  but  i 
upon  the  personal  representatives,  and  it  was  there  held  that  e\ 
service  was  a  nullity,  and  that  "heirs"  and  "personal  representativ 
are  two  separate  and  distinct  classes  of  persons,  and  that  the  stat 
prescribes  service  upon  the  personal  representative,  and  not  the  he 
It  would  appear,  then,  that  there  were  no  personal  representatives 
Mary  Daly  Connell  to  serve  with  notice.  Her  husband  and  com< 
gagor  was  served,  and  all  the  other  proceedings  are  confessedly  r 
ular.  The  foreclosure  was  in  1866,  and  there  is  nothing  before 
court  showing  any  outstanding  equity  in  the  estate  of  the  heirs 
Mary  Daly  Connell  to  warrant  disturbing  the  sale  under  this  fc 
closure  after  so  many  years.  Anderson  v.  Austin,  34  Barb.  321 ;  C 
V.  Moffltt,  20  Barb.  18;  Hubbell  v.  Sibley,  5  Lans.  51;  King  v.  Dui 
11  Barb.  19L    Judgment  for  plaintiff.    All  concur. 


ORAT  et  aL  v.  GBRMANIA  FIRD  INS.  GO. 

(Supreme  Court,  General  Term,  Second  Department    Febniaiy  11, 189S.; 

iRsnuANOB — Condition  ok  Policy— Consent  to  Pkocure  Othbr  Insubanc 
Wbere  the  Insured  told  the  agent  through  whom  he  procured  the  po 
that  he  intended  to  Insure  for  a  certain  amount,  and  that  two-tbhtls  o 
was  to  be  placed  In  other  companies,  and  the  agent  agreed  to  Issue 
policy  on  that  state  of  facts,  and,  when  he  delivered  the  policy,  said  tha 
was  all  right,  there  was  a  sufflcient  "consent  by  the  company"  to  the  ] 
cnrlng  of  other  Insurance,  as  required  by  the  policy.  Allen  v.  Insura 
Co.,  25  N.  E.  309,  distinguished. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  C.  Crozier  Gray  and  aijother  against  the  Germania  F 
Insurance  Company  of  the  City  of  New  York  on  a  fire  insurance  i 
icy.    From  a  judgment  entered  on  a  verdict  in  favor  <rf  plainti 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
peals.    AfQrmed. 

The  opinion  of  Mr.  Justice  BROWN,  denying  the  motion  for  a  n 
trial,  is  as  follows: 

None  of  the  authorities  cited  by  the  learned  counsel  for  the  defendant 
support  of  his  motion  for  a  new  trial  are  applicable  to  the  facts  disclosed 
the  OTidence.  Almost  all  of  them  relate  to  cases  wbere  the  event  wt 
violated  the  condition  happened,  and  the  consent  of  the  agent  upon  whic 
waiver  was  predicated  was  given,  after  the  policy  was  Issued.    The  caiM 
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Allen  T.  Insurance  Co.,  128  N.  T.  8,  26  N.  B.  309,  If  dlattngolshed  from  the 
case  at  bar  by  tbe  fact  that  Noble,  who  procnred  the  Inranuice  for  the  plaln- 
tior,  was  an  Insurance  broker,  and  was  not  the  agent  of  the  defendant  This 
case  falls  easily  within  the  rule  applied  In  Van  Scholck  t.  Insurance  Ca,  68 
N.  Y.  434;  Berry  v.  Insurance  Co.,  132  N.  Y.  49,  80  N.  E.  254;  and  numerous 
other  kindred  cases  cited  upon  the  plaintiffs*  brief.  Upon  the  facta  as  de- 
termined by  the  Jury,  It  Is  very  plain  that  neither  plaintiffs  nor  the  agent 
Intended  to  make  a  contract  that  would  become  void  if  insurance  in  other 
companies  was  effected.  The  a«ent  was  t<dd  that  plaintiffs  intended  to  Insure 
for  $3,000,  and  that  two-thirds  of  it  was  to  be  placed  in  other  companies.  He 
agreed  to  Issue  the  policy  in  suit,  upon  that  state  of  facts,  and  his  statement 
when  he  delivered  the  policy,  that  "it  was  all  right,"  had  reference  to  the 
former  conversation,  and  was.  In  effect,  a  consent  that  the  plaintiffs  could 
procure  other  Insurance.  The  agent  represented  the  defendant,  and  had 
power  to  waive  the  condition  against  other  insurance,  and  must  be  deemed  to 
have  done  so  when  he  delivered  the  policy.  The  line  drawn  by  the  decision 
to  very  clear  between  cases  In  which  oral  consent  of  an  agent,  given  after  the 
delivery  of  a  policy,  has  been  held  ineffectual  to  waive  Its  condition,  and  cases 
where  the  Insurance  company  has  been  held  to  be  estopped  from  asserting 
a.  forfeiture  by  reason  of  the  knowledge  of  its  agent,  acquired  prior  to  the 
Issuing  of  the  policy,  of  the  facts  upon  which  the  claim  of  forfeiture  was 
based.  The  facts  of  this  case,  as  determined  by  the  Jury,  bring  it  within  the 
latter  class.  The  motion  for  a  new  trial  must  therefore  be  denied,  and  the 
plaintiffs  may  have  an  allowance  of  5  per  cent  upon  the  amount  of  the  re- 
covery. 

Argned  before  DYKMAlf  and  PRATT,  JJ. 

Ernest  Hall,  for  appellant 
S.  H.  Stuart,  for  respondents. 

FEB  CURIAM.  This  case  Is  npon  a  fire  insurance  policy.  It 
■honld  be  affirmed  upon  the  opinion  of  the  circuit  judge  rendered 
upon  the  motion  for  a  new  trial.    Affirmed,  with  costs. 


(84  Hun,  379.) 

CLAPP  V.  McCABD  et  aL 

(Supreme  Court,   General  Term,   Second  Department    February  11,  1895.) 

1.  M0RTOAQES—F0RSC1.OSURE— Description  ok  Pbbmibbs  in  Decree. 

In  an  action  to  foreclose  a  mortgage  which  has  been  released  except  as 
to  a  portion  of  the  iHemlses  described  In  the  release  by  metes  and  bounds, 
the  complaint  and  the  notice  of  Us  pendens  described  the  entire  parcel,  . 
and  recited  the  release,  referring  to  It  "for  a  more  particular  description 
of  the  premises  thus  released."  The  prayer  for  relief  was  that  the  mort- 
gaged premises  be  decreed  to  be  sold.  The  decree  directed  a  sale  of  the 
"mortgaged  premises  described  in  the  complaint,"  and  then  described  the 
ivemlses  as  originally  mortgaged,  and  continued:  "Excepting  and  reserv- 
ing out  of  the  above-described  premises  the  portion  described  In  the  re- 
lease as  not  released."  Held,  that  the  provision  of  the  decree  excepting 
the  portion  of  tbe  premises  not  released  was  Inadvertent,  and  the  effect 
of  tbe  decree  would  be  limited  to  tbe  portion  not  released. 

&  Judgment— CoiiLATBRAL  Attack. 

In  an  action  to  foreclose  a  mortgage  on  certain  premises  described  In 
the  complaint  a  decree  directing  a  sale  of  lands  not  described  is  void, 
though  the  owner  of  such  other  lands  was  made  a  defendant  in  the  ac- 
tion.    Bank  v.  Blye,  23  N.  E.  805,  distinguished. 

Appeal  from  judgment  on  report  of  referee. 
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Action  by  Hawley  D,  CSapp  against  William  P.  McCabe  and  otl 
to  recover  poBsession  of  land.  There  was  a  judgment  in  favoi 
plaintiff,  and  defendants  appeal.     AfiBrmed. 

The  opinion  of  Charles  P.  McClelland,  Esq.,  the  referee  bel 
whom  the  case  was  tried,  is  as  follows: 

The  action  Is  in  ejectment  to  recover  the  possession  of  an  undivided 
serentb  part  of  certain  lands  situate  In  the  town  of  Mamarpneck,  In  the  c 
ty  of  Westchester.  There  Is  no  dispute  as  to  the  facts,  the  only  evld 
offered  upon  the  hearing  being  documentary.  The  plaintiff  claims  tltli 
devisee  under  the  wlU  of  his  father,  Hawley  D.  Clapp,  who  died  Januar 
1880,  and  whose  will  was  admitted  to  probate  January  20,  1880.  It  Is 
questioned  that  by  this  will  the  plalntifT  became  vested  with  an  nndiv 
one-seventh  interest,  to  recover  the  possession  of  which  this  action  is  broi: 

It  is  claimed  in  behalf  of  the  defendants  that  the  plaintiff  became  dive 
of  such  Interest  by  the  foreclosure  of  and  sale  under  a  mortgage  exec 
by  his  father,  Hawley  D.  Clapp,  to  one  Rachel  S.  Rogers,  December  28,  1 
and  recorded  in  the  office  of  the  register  of  the  county  of  Westcheatei 
the  6th  day  of  January,  1862.  At  the  time  of  the  execution  of  the  mortg 
Hawley  D.  Clapp,  Sr.,  was  the  owner  and  in  possession  of  the  premise 
question,  together  with  other  lands,  the  whole  forming  a  tract  lying  bet? 
Mamaroneck  river  and  Mamaroneck  avenue,  consisting  of  a  little  more  1 
12  acres,  all  of  which  tract  was  Included  in  the  mortgage  to  Rachel  S.  1 
era.  The  mortgage  referred  to  was,  on  the  day  of  its  execution,  assignee 
said  Rachel  S.  Rogers  to  John  J.  Merrltt,  and  on  the  12th  day  of  Auf 
1863,  by  the  said  John  J.  Merrltt  assigned  to  Ellas  H.  Van  Brunt.  On 
18tb  day  of  August,  1863,  Ellas  H.  Van  Brunt  executed  and  dellverei 
Hawley  D.  Clapp,  who  wa«  then  still  the  owner  of  the  mortgaged  prem 
a  release  of  a  portion  of  the  premises  covered  by  the  mortgage.  It  Is  the 
cullar  and  unfortunate  description  of  the  released  premises  that  has  c 
Bioned  all  the  difficulty.  Instead  of  describing  by  metes  and  bounds 
portion  released,  the  release  is  of  all  the  mortgaged  lands  except  the  poi 
specifically  described  in  the  release  by  metes  and  bounds,  upon  which  poi 
so  specifically  described  the  mortgage  was  to  remain  a  lien.  Subseqnei 
and  on  the  24th  day  of  August,  1863,  Hawley  D.  Clapp.  together  with  his  \ 
Huldah  H.  Clapp,  conveyed  to  the  American  Splral-Sprlng  Butt-Hinge  C 
pany  the  portion  of  said  premises  not  released  from  the  lien  of  the  mortg 
which  said  premises  not  released  were  on  the  22d  day  of  November,  1 
conveyed  by  said  corporation  to  Ellas  H.  Van  Brunt,  and  the  same  pren 
were  by  the  said  Ellas  H.  Van  Brunt,  on  the  23d  day  of  June,  1881,  conv« 
to  Huldah  H.  Clapp.  The  mortgage  above  mentioned  was  by  the  said  I 
H.  Van  Brunt,  on  the  SOth  day  of  September,  1863,  assigned  to  Huldat 
Clapp;  BO  that  at  the  time  of  the  conveyance  to  her  of  the  real  estate,  on 
23d  day  of  June,  1881,  Huldah  H.  Clapp  was  the  owner  both  of  the  mort) 
and  of  the  real  estate  upon  which  It  was  a  lien.  The  question  whether,  i 
the  conveyance  of  the  real  estate  to  Huldah  H.  Clapp,  the  Hen  of  the  n 
gage  was  not  extinguished  by  merger.  Is  not  raised  by  counsel  for  the  pi 
tiff,  and  therefore  I  do  not  consider  the  same,  but  base  my  decision  upon 
grounds  herehiafter  mentioned. 

On  the  6th  day  of  December,  1881,  Huldah  H.  Clapp  commenced  an  at 
for  the  foreclosure  of  the  mortgage  above  mentioned,  and  such  proceed 
were  had  In  said  foreclosure  action  that  on  the  8tb  day  of  November,  1 
a  decree  of  foreclosure  and  sale  was  entered,  whereby  It  was  referred  to 
son  H.  Baker  as  referee  to  make  the  sale.  The  premises  were  sold  to  Hu 
H.  Clapp,  the  plaintiff  in  the  foreclosure  action,  and  the  defendants  c 
title  under  Huldah  H.  Clapp  through  various  mesne  conveyances.  The  t 
tion  at  Issue  Is  whether,  under  the  decree  in  the  foreclosure  action  and 
subsequent  sale  by  the  referee  and  the  referee's  deed,  Huldah  H.  Clap[ 
talned  title  to  the  undivided  seventh  Interest,  to  recover  poesessloo  of  w 
this  action  Is  brought  It  Is  unquestioned  that,  at  the  time  of  the  commc 
ment  of  the  foreclosure  action,  such  one-seventh  interest  was  not  Bubje< 
the  lien  of  the  mortgage,  as  the  same  bad  theretofore  been  released  from 
mortgage  by  Ellas  H.  Van  Brunt,  as  above  mentioned,  and  the  title  to 
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erest  had  passed  to  the  plaintiff  herein,  nnder  the  will  of  his  father, 
tloned.  The  plaintiff  herein  was  made  a  defendant  In  the  foreclo- 
,  the  summons  and  complaint  being  served  upon  him  personally; 
was  then  a  minor,  of  the  age  of  10  years,  upon  his  application  a 
.d  litem  was  appointed,  who  appeared  for  him  In  the  foreclosure 
[  Interposed  the  usual  answer  in  such  cases.  In  order  to  ascertain 
nd  scope  of  the  foreclosure  action,  it  becomes  necessary  to  examine 
he  proceedings  in  that  action.    In  the  complaint  in  the  foreclosure 

whole  parcel  as  originally  mortgaged  is  described  at  length.  The 
then  contains  a  clause  as  follows:  "That  the  said  Ellas  H.  Van 
rwards,  and  while  the  owner  and  h(dder  of  the  aforesaid  bond  and 
released  a  portion  of  the  premises  therein  described  from  the  lien 

will  appear  by  an  instrument  in  writing  executed  by  the  said 
^an  Brunt  to  Hawley  D.  Clapp,  dated  August  18,  1863,  and  re- 
the  office  of  the  register  aforesaid,  in  Liber  508  of  Conveyances 

August  20,  1863. .  For  a  mor»  particular  description  of  the  prem- 
ileased,  reference  is  had  to  the  said  release."  The  prayer  for  relief 
he  defendants  be  barred  and  foreclosed  of  all  right,  claim,  lien, 

of  redemption  in  the  said  mortgaged  premises,  and  that  the  said 
lay  be  decreed  to  be  sold.  Having  regard  to  the  language  of  the 
plaint,  it  is  clear  that  It  covered  only  the  premises  not  released, 
r  words,  that  the  premises  released  were  excepted  from  the  mort- 
lises  as  described,  and  that  only  the  premises  still  remaining  sub- 
lien  of  the  mortt^ige  were  to  be  the  subject  of  the  foreclosure  ao- 
-  the  trial  of  Issues  presented  by  the  answer  of  certain  defmdanta 
the  plaintiff  herein,  the  couit  made  and  filed  findings  of  fact  and 

of  law  in  favor  of  the  plaintiff  in  the  foreclosure  action,  one  of 
Ings  of  fact  was  as  follows:  "That  the  said  Ellas  H.  Van  Brunt, 
gement  set  forth  in  the  complaint,  dated  August  20,  1863,  and  re- 
the  time  and  place  specified,  released  a  p<»:tion  of  the  mc»tgaged 
om  the  lien  of  said  mortgage."  And  one  of  the  conclusions  of  law 
ows:  "That  plaintiff  is  entitled  to  Judgment  against  all  of  the  de- 
1  the  usual  form  for  the  foreclosure  of  the  said  mortgage,  and  for  a 

the  mortgaged  premises,  except  that  portion  thereof  which  was 

the  said  Ellas  H.  Van  Brunt,  ajs  hereinbefore  stated.  The  notice 
lency  of  the  action  described  the  premises  by  the  same  description 
1  the  mortgage,  adding  as  follows:  "Excepting  and  reserving  out 
cribed  premises  the  portion  thereof  described  in  a  certain  release, 
te  August  18,  18U3,  executed  by  Ellas  H.  Van  Brunt  to  Hawley 
and  recorded  in  the  office  of  the  register  of  Westchester  county 
in  Liber  608  of  Ck>nveyance8,  (page  229),  August  20,  1863."  The 
he  foreclosure  action  was  filed  on  the  4th  day  of  November,  1882, 
Dtered  on  the  8th  day  of  November,  1882.    It  is  in  the  usual  form, 

the  sale  of  the  "mortgaged  premises  described  in  the  complaint  In 
as  hereinafter  set  forth,"  and  concludes  with  what  purports  to  be 
ion  of  the  mortgaged  premises  hereinbefore  mentioned."  Down  to 
D  the  foreclosure  proceedings,  and  in  the  decree,  everything  appears 
ar,  and  such  as  should  properly  be  found  in  an  action  to  foreclose 
ge  as  against  the  premises  upon  which  it  remained  a  lien  after 
on  of  the  release,  with  the  exception  that  the  owners  of  the  por- 
id  are  made  parties  defendant  in  the  action.  In  the  attempt  to 
e  mortgaged  premises  to  be  affected  by  the  foreclosure,  the  decree 
Ds  a  full  description  of  the  whole  parcel  as  found  in  the  mortgage, 
n  (me  description  both  the  portion  released  and  the  portion  not 
Kttev  such  description,  the  decree  continues,  "Excepting  and  reserv- 
the  above-described  premises";  and  then  follows  a  description  by 
i  distances,  not  of  the  portion  released,  but  of  the  portion  not  re- 
the  same  was  described  in  the  release,  following  which  detailed 

Is  the  following  recital  or  reference:  "As  described  in  a  certain 
iring  date  the  18th  day  of  August,  1863,  executed  by  Ellas  H.  Van 
awley  D.  Clapp,  and  recorded  in  the  office  of  the  reglstra:  of  West- 
nty.  In  Liber  508  of  Deeds  (page  229),  on  the  20th  day  of  Augtist, 
i  referee's  deed  contained  the  same  description  as  found  in  the 
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Upon  the  foregoing  statement  of  facta,  the  question  is  whether  the  pi 
tlS  was  divested  of  bis  title  to  the  nndivlded  one-seventh  interest, 
recover  possession  of  which  this  action  Is  brought,  in  the  decision  of  wl 
I  shall  consider  only  two  questions,  namely:  (1)  Whether  the  prem 
claimed  by  the  plaintiff  herein  were  included  in  the  premises  described  In 
decree  in  the  foreclosure  suit;  and  (2)  if  so  Included,  whether  that  decre 
binding  upon  this  plaintiff. 

In  the  consideration  of  the  first  question,  it  must  be  borne  in  mind  ti 
at  the  time  of  the  commencement  of  the  foreclosure  action,  the  mortg 
was  not  a  lien  upon  the  premises  affected  by  this  action.  It  is  strenuoi 
insisted  by  the  learned  counsel  for  defendants  that  the  purpose  of  that  aci 
must  have  been  to  foreclose  the  mortgage  as  against  the  premises  daimed 
the  plaintiff  herein,  for  the  reason  that  Huldah  E.  Glapp  was  already 
owner  of  the  premises  not  released  from  the  mortgage,  and  for  the  furt 
reason  that  the  owners  of  the  portion  released  were  made  parties  defend 
The  facts  stated  tend  strongly  to  show  that  such  was  the  understandinf 
purpose  of  Mrs.  Clapp,  but  I  am  unable  to  see  how  such  understandinii 
purpose  Is  material  They  could  not  alter  the  fact  that  the  premises 
been  released  from  the  lien  of  the  mortgage,  nor  could  such  understanc 
or  purpose  restore  such  lien.  Such  purpose,  if  it  existed,  was  based  eit 
upon  fraud  or  a  mistake.  There  Is  no  evidence  whatever  of  fraud,  and 
intenti<Hi  or  purpose  which  was  based  utmn  a  manifest  error  can  aid  in 
construction  of  the  description  found  in  the  decree  or  In  a  conveyance, 
must  be  presumed  that  the  purpose  of  the  action  was  to  foreclose  the  m 
gage  as  against  the  premises  upon  which  it  was  a  lien,  and  not  as  aga 
the  premises  upon  which  it  was  no  lien.  It  further  appears  tliat  the  pt 
Ises  which  remain  subject  to  the  lien  of  the  mortgage  were  properly  descrl 
In  the  complaint  The  prayer  of  the  complaint  was  for  a  sale  of  the  "m 
gaged  premises."  The  notice  of  the  pendency  of  the  action  properly  descrl 
the  premises  upon  which  the  mrartgage  was  a  lien,  and  the  decision  of 
court  was  that  "the  plaintiff  Is  entitled  to  judgment  •  •  •  for  a  sal* 
all  the  mortgaged  premises,  except  that  pai-t  thereof  which  was  released 
said  Elias  H.  Van  Brunt,  as  hereinbefore  stated,  and  the  decree  was  for 
sale  of  the  mortgaged  premises  described  In  the  complaint"  Down  to 
point  in  the  foreclosure  action  and  In  the  decree,  as  already  stated,  ev< 
thing  was  regular,  and  as  should  be  found  in  an  action  to  foreclose  the  m 
gage  as  against  the  portion  of  the  premises  not  released.  The  trouble  ai 
in  the  attempt  to  give  in  the  decree  a  detailed  description  of  the  mcMtga 
premises.  In  that  attempt  the  whole  parcel  is  described,  and  then  there  is 
cepted,  by  a  description  giving  metes  and  bounds,  not  the  i>ortIon  relea 
but  the  portion  not  released,  followed  by  the  recital,  "as  described  in  a  cer 
release,"  giving  date,  time,  and  place  of  record. 

In  my  opinion,  the  correct  construction  of  the  description  found  In  the 
cree,  when  the  same  is  read  in  connection  with  the  other  papers  in  the  act 
and  in  the  light  of  the  surrounding  circumstances,  justifies  and  necessiti 
the  rejection  of  that  portion  of  the  description  giving  the  metes  and  bom 
as  erroneous  and  inconsistent  with  the  other  parts  of  the  description,  : 
contrai-y  to  the  only  purpose  of  the  action  of  which  I  can  take  notice.  ' 
record  evidence  shows  unmistakably  that  the  Insertion  of  the  descrlptloi 
the  premises  not  released,  as  an  exception  and  reservaticMi  from  the  pr«n 
described  in  the  mortgage,  was  an  error,  and  a  reference  to  the  unfortni 
and  misleading  description  contained  in  the  release  shows  how  such  ei 
occurred.  The  decree,  after  describing  by  metes  and  bounds  the  prem 
not  released  as  being  the  premises  released,  continues:  "As  described  in  a 
tain  release,  bearing  date  the  18th  day  of  August,  1863,"  etc.  A  refere 
to  such  release  shows  at  once  that  tlie  wrong  parcel  has  been  described  i 
attempted  to  be  excepted  and  reserved  from  the  operation  of  the  decree, 
is,  however,  strongly  urged  by  counsel  for  defendants  that  the  words 
described  in  a  certain  release"  have  reference  to  the  premises  described 
metes  and  bounds  in  the  release,  and  not  to  the  premises  actually  releaj 
I  am  unable  so  to  understand  the  reference.  The  manifest  purpose  in 
decree  of  the  reference  to  the  release  Is  to  ascertain  and  locate  the  portloi 
the  premises  released  from  the  mortgage.  It  is  Immaterial  how  much 
leased  portion  is  described  If  It  can  be  properly  identified  and  located.   ' 
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reference  to  the  release  to  found  in  that  portion  of  the  decree  relating  to  the 
exception  and  reservation  from  the  operation  of  the  decree,  lliere  could  be 
no  purpose  in  such  connection  to  refer  to  a  description  of  the  premises  not 
released,  and  which  tirere  not  to  be  excepted  and  reserved  from  the  operation 
of  the  decree.  After  the  description  by  metes  and  bounds  of  the  portion  of 
the  premises  not  released  Is  stricken  from  the  decree,  there  still  remains 
sufficient  to  clearly  describe  and  locate  the  premises  covered  by  the  mortgage 
and  affected  by  the  foreclosure.  Such  description  Is,  then,  without  ambiguity 
or  contradiction,  and  to  conalstoit  with  the  Judgment  pronounced  by  the  de- 
cree that  the  "mortgaged  premises  described  In  the  complaint"  should  be  sold, 
-with  the  findings  of  the  court,  with  the  notice  of  pendency  of  action,  with 
the  complaint,  and  with  the  <m\j  legal  purpose  which  the  plaintiff  in  the  tore- 
Closure  action  could  have  had. 

Thto  construction  of  the  decree  to  supported  by  the  authorities  as  I  read 
tbem,  the  proposition  being  that,  where  parts  of  a  description  in  a  conveyance 
or  In  a  decree  are  inconsistent,  that  portion  which  is  shown  to  be  false  or 
erroneous  must  be  rejected  if  sufficient  remains  to  identify  and  locate  the 
premises,  and  that,  In  the  endeavor  to  ascertain  what  portion  of  the  descrip- 
tion is  false  or  erroneous,  reference  may  be  bad  to  the  whole  description,  to 
other  iMirtB  of  the  Instrument  or  decree,  to  conveyances  or  records  referred  to 
In  the  description,  and  to  the  other  papers  connected  with  and  the  circumstan- 
ces surrounding  the  transaction.  Thto  principle  is  clearly  recognized  in  Lav- 
erty  V.  Moore,  33  N.  Y.  658.  and  In  Hasten  v.  Olcott,  101  N.  Y.  162,  4  N.  E. 
274.  In  the  case  first  cited,  the  word  "northwesterly"  was  rejected,  and  the 
word  "southwesterly"  inserted.  In  the  case  last  cited,  the  court  rejected  an 
entire  description  by  metes  and  bounds,  and  courses  and  distances,  as  incon- 
sistent with  other  portions  of  the  description.  In  French  v.  Garhart,  1  N.  Y. 
96,  it  was  held  that  a  reference  to  a  reservation  in  another  deed  was  to  be 
"construed  precisely  as  though  it  were  Incorporated  into  and  formed  a  part 
of  that  deed."  The  same  Is  held  In  Hoppough  v.  Struble,  60  N.  Y.  430,  and 
In  Jackson  v.  Parkhnrst,  4  Wend.  369.  Under  this  principle,  the  reference  In 
the  decree  to  the  release  would  operate  to  Incorporate  In  the  description  of  the 
rdeased  premises  in  the  decree  the  entire  description  of  the  released  premises 
as  found  In  the  release.  When  such  incorporation  Is  had  (and  the  case  may 
be  considered  as  though  actually  made),  it  will  be  seen  at  once  that  the  at- 
tCTspted  description  of  the  released  premises  by  metes  and  bounds  is  errone- 
OQS.  In  Case  y.  Dexter,  106  N.  Y.  546,  13  N.  E.  449,  the  rule  is  stated  as  fol- 
lows: "It  to  a  familiar  rule  in  the  construction  of  a  deed  that  where  the  de- 
scription Is  ambiguous,  or  there  is  inconsistency  In  the  several  particulars, 
•words,  if  necessary,  may  be  supplied  by  Intendment,  and  partlcntor  clauses 
and  provisions  qualified,  transported,  or  rejected.  In  order  to  ascertain  and 
give  effect  to  the  intention.'  Bearc^sley,  J.,  In  Hathaway  v.  Power,  6  Hill, 
453-456.  What  words  or  clauses  should  be  rejected  or  qualified  In  case  of  un- 
certainty is  frequently  determined  by  giving  effect  to  those  parts  or  clauses 
of  the  description  which  are  most  certain,  and  to  particulars  in  respect  of 
which  the  parties  would  be  less  likely  to  have  made  a  mistake."  In  Robinson 
V.  KIme,  70  N.  Y.  147-154,  the  court  say:  "The  rule  is  well  settled  that  a  con- 
veyance is  to  be  construed  in  reference  to  its  ylsible  locative  calls,  as  marked 
or  appearing  from  the  land,  in  preference  to  quantity,  course,  or  distance; 
and  any  particular  may  be  rejected,  If  inconsistent  with  other  parts  of  the 
description,  and  suflScient  remains  to  locate  the  land  Intended  to  be  conveyed." 
The  foregoing  authorities  are  sufficient  to  Illustrate  the  general  legal  proposi- 
tion above  stated,  which  seems  to  me  to  be  controlling  in  the  construction  of 
the  description  found  in  the  decree,  and  which  leads  me  to  the  conclusion  that 
the  language  of  the  decree,  when  properly  construed,  does  not  affect  the  prem- 
toes  claimed  by  the  plaintiff  In  this  action. 

A  consideration  of  the  second  question  above  suggested— namely,  conceding 
that  the  premises  now  claimed  by  the  plaintiff  are  Included  In  the  description 
found  in  the  decree  in  the  foreclosure  action,  and  the  referee's  deed,  follow- 
ing such  decree,  Is  the  plaintiff  bound  by  such  decree?— leads  me  to  the  con* 
dusion  that  he  to  not  It  to  true  the  plaintiff  was  a  party  to  that  action,  and 
iME>peared  therein  by  a  guardian  ad  litem;  but  that  action,  as  shown  by  the 
oomplatnt,  by  the  notice  of  pendency  of  the  action,  by  the  decision  of  the 
oonrt,  and  by  all  the  proceedings  down  to  the  time  of  the  eutry  of  the  decree. 
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did  not  In  any  manner  affect  the  plaintiff  or  the  premises  owned  by  t 
After  the  entry  of  the  decree,  it  Is  found,  If  this  vie-w  of  the  case  be  tal 
that  the  decree  is  entered  against  the  premises  owned  by  him.  and  which  v 
not  subject  to  the  Hen  of  the  mortgage,  and  not  covered  by  the  complaint  i 
question  Is  not  one  of  regularity,  but  of  Jurisdiction).  Had  the  court,  in 
action  in  which  the  complaint  makes  no  reference  to  the  premises  owned 
the  plaintiff  other  than  to  state  that  they  liad  been  released  from  the  Hen  of 
mortgage,  and  in  which  the  notice  of  the  pendency  of  the  action  states  1 
the  mortgage  Is  not  a  Hen  upon  his  premises,  and  In  which  the  decision  of 
court  Is  that  the  premises  described  in  the  mortgage  be  sold,  except  that  i 
tlon  owned  by  the  plaintiff  and  his  codevlsees,  power  to  enter  a  decree  dir 
ing  that  the  premises  owned  by  him  be  sold  ?  I  think  not.  The  case  Is 
like  those  cited  by  the  learned  counsel  for  the  defendants.  In  which  an  ei 
has  been  made  In  the  form  of  a  Judgment  by  which  its  scope  has  been 
larged  or  Its  amount  Increased  beyond  that  authorized  by  a  verdict,  refer 
report,  or  decision  of  the  court,  in  which  cases  It  is  held  that  the  Judgmen 
not  void,  but  irregular.  In  this  case  the  scope  of  the  Judgment  was  not 
larged  or  the  amount  increased  beyond  that  authorized  by  the  decision  of 
court;  but  by  the  decree  the  Judgment  of  the  court  Is  made  to  apply  to  pr 
ises  not  contemplated  by  the  decision,  and  to  a  subject-matter  not  brou 
within  the  Jurisdiction  of  the  court.  The  existence  of  a  mortgage  upon 
premises  was  necessary  to  confer  Jurisdiction  upon  the  court  to  decree  a  fi 
closure  of  the  mortgage  and  a  sale  of  the  premises  under  such  foreclosi 
AM  a  matter  of  fact,  no  such  mortgage  existed,  nor  had  the  court  power, 
such  an  action,  to  create  a  lien  or  to  direct  a  sale  where  no  lien  existed.  ' 
court  had  Jurisdiction  of  the  persons  and  of  the  subject-matter  covered  by 
oomplaint,  namely,  the  premises  upon  which  the  mortgage  remained  a  lien  a: 
the  execution  of  the  release,  but  not  of  premises  upon  which  the  mortgage  -i 
no  lien.  Suppose  that  an  action  be  brought  by  A.  to  foreclose  a  m<N-tgage  u; 
land  owned  by  B.,  in  which  action  C.  is  made  a  party  defendant,  either  uni 
essarily  or  as  the  holder  of  a  subsequent  lien  upon  the  lauds  of  B.  Sapp« 
further,  that  In  the  entry  of  Judgment  In  such  an  action,  by  an  error,  a  dec 
was  made  directing  that  the  lands  of  G.  lie  sold,  instead  of  the  land  of  B.  ( 
it  be  claimed  that  C  although  a  party  to  that  action,  would  be  bound  by  sue 
decree?  It  does  not  follow  from  the  fact  that  the  court  had  Jurisdiction 
the  parties  and  of  the  subject-matter  of  the  action,  as  presented  by  the  e 
plaint,  that  It  had  power  to  enter  a  decree  touching  an  entirely  different  e 
Ject-nutter.  The  definition  of  "Jurisdiction,"  as  given  by  the  later  dedsl 
of  the  court.  Includes  the  element  that  Jurisdiction  Is  not  merely  the  powe: 
hear  and  determine,  but  also  the  power  to  render  the  particular  Judgm 
which  was  rendered.  See  12  Am.  &  Eng.  Enc.  Law,  p.  247.  In  Windso 
McVeigh,  93  U.  S.  274,  Mr.  Justice  Field  says  that  "the  doctrine  that  w 
the  court  has  once  acquired  Jurisdiction,  It  has  a  right  to  decide  every  qi 
tlon  which  arises  In  the  cause,  and  its  Judgment,  however  erroneous,  cannot 
collaterally  assailed,  is  undoubtedly  correct  as  a  general  proposal  tlon,  but,  i 
all  general  propositions,  is  subject  to  many  qualifications  in  Its  applicat 
*  *  *  The  doctrine  Is  only  correct  when  the  court  proceeds,  after  acqnii 
Jurisdiction  of  the  cause,  according  to  the  established  modes  governing 
clause  to  which  the  case  belongs,  and  does  not  transcend  in  the  extent  or  cl 
acter  of  Its  Judgment  the  law  which  Is  ai^llcable  to  It."  In  Jones  ".  Bro 
51  lown.  74,  79,  6  N.  W.  140,  Jurisdiction  Is  defined  to  be  the  authority  of  i 
lO  act  ofQclally  in  the  matter  then  in  hand.  In  Mnnday  v.  Vail,  34  N.  J.  L 
418,  it  was  held  that  "a  decree  in  equity  which  is  entirely  aside  of  the  la 
raised  in  the  record  Is  Invalid,  and  will  be  treated  as  a  nullity  even  in  a 
lateral  proceeding."  See  memoranda  of  cases  above  cited  in  12  Am.  &  E 
Enc.  Law,  pp.  248,  249.  In  short,  I  am  unable  to  see  how  the  court.  In  an 
tlon  to  foreclose  a  mortgage  upon  specified  real  estate,  has  Jurlsdictloc 
enter  a  decree  directing  a  sale  of  other  and  entirely  different  lands,  althoi 
such  other  lands  may  be  owned  by  one  who  Is  a  parly  defendant  in  the  fi 
closure  action.  If  I  am  right  in  this  view  of  the  case,  the  plaintiff  was  un 
no  obligation  to  move  to  set  aside  the  Judgment  in  the  fon-cii>8ure  action 
Irregularity,  under  the  provisions  of  section  1282  of  the  Code  of  ClvU  I 
cedure.  As  already  stated,  the  defect  in  lue  decree  whs  not  an  error  la 
form  of  the  Judgment,  by  whlcb  Its  scope  was  eulai'sed  or  its  amount 
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ond  that  aatborized  by  tbe  decision  of  the  conrf,  but  the  defect  ^ras 
cree  was  made  applicable  to  a  subject-matter  which  had  not  been 
tbin  the  Jurisdiction  of  tbe  court  It  follows,  therefore,  that  tbe 
ik  T.  Blye,  119  N.  Y.  414,  23  N.  E.  805,  and  tbe  o^bcr  cases  cited  by 
defendants  in  tbe  same  connection,  are  not  applicable, 
that  I  have  taken  of  tbe  case  renders  it  unnecessary  to  examine  or 
tbe  other  questions  raised  and  argued  by  the  counsel  lu  tbe  case, 
nmindful  of  tbe  fact  that  a  great  hardship  may  result  to  the  de- 
Cabe,  as  It  Is  to  be  presumed  that  bis  purchase  \r.is  made  In  good 
or  value;  but  this  consideration  cannot  chance  tbe  principles  of 
seem  to  me  to  be  controlling  In  the  case.    A  careful  search  of  the 

time  of  his  purchase  would,  however,  have  disclosed  the  defect 
est.     I  also  appreciate  tbe  fact  that  the  plalntitf  has  for  many 

BO  far  as  tbe  record  shows,  without  excuse,  slumbered  In  the  en- 
>t  a  right  which  should  have  been  promptly  asserted;   but.  as  this 

legal  action,  and  no  equitable  defense,  based  upon  that  fact,  is  in- 
cannot  permit  it  to  influence  the  decision.  It  Is  therefore  my  opln- 
i  plaintitr  Is  vested  with  tbe  title  or  the  interest  described  in  tbe 
md  is  entitled  to  Judgment  for  tbe  recovery  of  its  possession. 

before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

.  Mills,  for  appellants, 
on  Havens,  for  respondent 

^,  P.  J.  The  facts  in  this  case  are  not  disputed.  The 
feree  who  heard  and  decided  it  has  stated  them  so  fully 
ately  in  his  opinion  that  they  need  not  be  here  repeated. 

with  and  adopt  his  conclusions,  and  need  add  but  very 
is  discussion  of  the  law  of  the  case.  We  are  of  the  opin- 
tie  proposition  of  the  appellants  that  the  judgment  in  the 
f  action  is  conclusive  upon  the  respondent,  and  cannot 
id  collaterally,  cannot  be  sustained.     The  supreme  court, 

constitution  of  the  state,  has  general  jurisdiction  in  law 
'■,  but  the  exercise  of  its  power  is  subject  to  the  limitations 
ations  of  the  Code  of  Civil  Procedure.  When  a  person 
s  an  action,  the  power  of  the  court  which  he  invokes  and 

to  have  exercised  in  his  behalf  is  that  only  which  applies 
ise  of  action  that  he  states  in  his  complaint,  and  it  is  by 
ing  that  the  scope  of  the  power  of  the  court  in  that  action 
etennined.  Before  jurisdiction  can  be  affirmed  to  exist, 
•pear,  not  only  that  the  law  has  given  the  tribunal  capac- 
jrtain  the  complaint  against  the  person  or  thing  sought 
ged  or  affected,  but  that  such  a  complaint  has  been  pre- 
i  that  such  person  or  thing  has  been  properly  brought  be- 
ibunal  to  answer  the  charges  therein  contained.  Sheldon 
,  3  Ohio  St.  494. 

lur  practice,  the  power  of  the  court  to  render  a  judgment, 
,  general  way  may  be  termed  its  "jurisdiction,"  is  expressly 

section  1207  of  the  Code  to  that  demanded  in  the  com- 
when  there  is  an  answer,  to  such  as  is  embraced  within 
made  by  the  pleadings.  This  rule,  which  thus  limits  the 
:he  court  to  render  such  a  judgment  only  as  is  in  accord- 

the  prayer  of  the  complaint,  is  expressly  or  impliedly 

in  all  the  reported  cases  upon  the  subject  of  jurisdiction. 
iCwis  V.  Smitix,  9  N.  Y.  502,  a  judgment  in  an  action  to 
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foreclose  a  mortgage  Tvas  held  not  to  be  a  bar  to  an  action  for  dc 
for  the  reason  that,  although  plaintifE  was  a  party  defendant  to 
foreclosure  suit,  the  question  as  to  her  dower  was  not  embrs 
within  the  allegations  of  the  complaint;  while  in  Jordan  v. 
Epps,  85  N.  Y.  427,  a  judgment  in  an  action  for  partition  was  1 
to  be  a  bar  to  the  maintenance  of  a  similar  action,  for  the  res 
that  the  plaintiff's  right  of  dower  had  been  set  out  in  the  compl 
in  the  partition  suit,  and,  as  the  court  had  capacity  to  deten 
it  in  that  action,  the  plaintiff  could  have  litigated  her  rights  ti 
had  she  chosen  so  to  do;  and  the  case,  therefore,  fell  within 
familiar  rule  that  a  judgment  is  conclusive  upon  the  parties, 
only  as  to  the  matters  actually  litigated,  but  aa  to  matters  wi 
might  have  been  litigated  within  the  purview  of  the  original  ac1 
In  Lewis  v,  Bmith,  after  stating  the  rule  that  a  plaintiff  must 
out  in  his  complaint  the  facts  upon  whidi  he  claims  priority  f 
mortgage  over  another  incumbrance  or  special  estate  in  land, 
court  says:  "If  he  omit  to  do  this,  it  will  be  under  pain  of  b 
obliged  to  show,  when  the  decree  is  relied  upon  collaterally, 
the  title  alleged  to  be  foreclosed  was,  in  fact,  subordinate  to 
mortgage."  Another  familiar  illustration  of  the  same  rule  is 
effect  of  a  judgment  rendered  in  an  action  to  foreclose  a  sei 
mortgage  upon  the  holder  of  a  prior  incumbrance.  Thus,  in  Jac 
V.  Mickle,  144  N.  Y.  237,  39  N.  E.  66,  a  judgment  was  held  to 
an  action  to  foreclose  a  first  mortgage,  for  the  reason  that  the  i 
plaint  in  the  first  action  set  out  the  prior  mortgage,  and  in 
prayer  for  judgment  demanded  that  the  amount  due  thereoi 
ascertained  and  paid  out  of  the  proceeds  of  the  sale;  and  the 
is  distinguished  in  the  opinion  of  the  court  from  those  in  w 
prior  incumbrances  were  held  not  cut  off  by  a  sale  under  a  judgn 
rendered  in  an  action  to  foreclose  a  junior  mortgage,  for  tie  rej 
that  the  right  of  the  first  incumbrancer  was  not  set  out  in  the  ( 
plaint.  An  unlimited  number  of  authorities  might  be  cite^ 
holding  that  the  rule  that  a  party  is  not  entitled  to  a  judgment  t 
matter  not  Embraced  in  his  complaint  is  jurisdictionaL  It  is 
sufficient  that  a  judgment  is  within  the  general  power  of  the  a 
or  that  it  adjudicates  upon  a  matter  of  which  the  court  has 
eral  jurisdiction;  it  must  appear  that  the  proceeding  in  whic 
was  rendered  was  one  that  brings  the  power  of  the  court  into  ac^ 
If  a  woman  should  sue  her  husband  upon  a  promissory  note, 
upon  default  of  answer,  the  court  should  grant  her  a  divorce,  no 
would  claim  that  such  a  judgment  had  any  force  or  validity; 
yet  it  could  be  argued  that  the  court  had  jurisdiction  of  divoi 
and  the  judgment  was  within  its  general  powers.  But  the  ant 
to  such  an  argument  would  be  that  the  power  of  the  court  to  g 
a  divorce  had  not  been  called  into  action,  and  no  case  had  been 
sented  in  which  it  could  lawfully  be  exercised,  and  the  judgn 
of  divorce  would  be  absolutely  void.  The  result  would  be  the  s 
if,  in  an  action  upon  a  note,  a  judgment  was  rendered  foredo 
a  mortgage.  The  rule  could  not  be  otherwise  without  violating 
constitutional  provision  declaring  that  no  person  shall  be  depr 
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l)erty,  or  property  without  due  process  of  law.  That  pro- 
anot  be  complied  with  unless  the  paa-ty  proceeded  against 
iring  or  opportunity  to  be  heard.  In  Stuart  v.  Palmer,  74 
i,  the  court  of  appeals  said  they  could  not  conceive  of  due 
•f  law  without  that.  A  party  could  not  have  an  oppor- 
r  a  hearing  upon  a  claim  not  set  out  in  the  complaint,  and 
he  had  no  notice.  He  has  a  right  to  rely  upon  the  allega- 
the  complaint  served  upon  him  with  perfect  confidence 
alid  judgment  can  be  rendered  against  him  upon  any  claim 
of  action  which  has  not  been  pleaded,  and,  if  any  such  is 
it  is  coram  non  judice  and  void. 

action  before  us  it  is  the  appellants'  claim  that  the  court 
jr  to  determine  what  land  was  subject  to  lie  lien  of  the 
,  and  its  judgment  in  that  regard  is  conclusive.  But,  un- 
)peration  of  the  rule  stated,  the  court  had  no  pow«r  to 
e  that  any  land  was  covered  by  the  mortgage,  except  in 
ce  with  the  allegations  of  the  complaint.  The  plaintiff  in 
[osure  action  did  not  allege  that  the  land  claimed  in  this 
18  subject  to  the  mortgage.  She  admitted  that  a  part  of 
Imaged  premises  had  been  released,  and,  for  a  description  of 
^  to  the  release  by  date  and  place  of  record,  and  the  com- 
ist  be  read  as  if  the  release  waa  incorporated  in  and  found 
f  it  The  plaintiff,  however,  had  a  right  to  rely  upon  that 
1,  and  there  was  no  question  before  the  court  for  its  de- 
on  as  to  what  the  mortgage  property  consisted  of.  The 
■e  found  by  the  court  in  accordance  with  the  allegations 
mplaint,  and  neither  under  the  pleadings  nor  its  own  de- 
s  there  any  power  to  direct  the  sale  of  tiie  plaintiff's  land ; 
udgment,  so  far  as  it  purported  to  direct  a  sale  of  the  land 
iras  void.  The  judgment  appealed  from  must  be  afBrmed, 
a.     All  concur. 
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le  Court,  General,  Term,  Third  Department.    February  12,  1895.) 

Corporations— IifciDKNTAL  Powers— Employment  op  Agent. 
ority  given  to  a  village  to  borrow  money  and  execute  and  dellTer 
therefor,  though  including,  as  incidental  thereto  or  Implied  therein, 
to  employ  brolcers  or  bankers  to  sell  the  bonds,  does  not  Include 
ployment  of  a  citizen  of  the  village  to  act  with  the  board  of  water 
Bsioners  in  offering  the  bonds  for  sale.    Putnam,  J.,  dissenting. 

from  circuit  court,  Washington  county, 
by  Robert  Armstrong,  Jr.,  against  the  Village  of  Ft.  Ed- 
recover  for  services  alleged  to  have  been  performed  by 
as  a  lawyer  for  defendant  at  its  special  instance  and  re- 
rhe  complaint  was  dismissed,  and  plaintiff  appeals.     Af- 

l  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICE, 

32K.y.8.no.5— 28 
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E.  Armstrong,  Jr.  (A.  D,  Wait,  of  counsel),  for  appellant. 
B.  O.  Bascom,  for  respondent 

HEBRICK,  J.  The  defendant,  by  its  board  of  water  commis- 
sioners, entered  into  a  contract  for  .the  erection  of  water  works. 
The  board  of  water  commissioners,  for  the  purpose  of  paying  the 
contractor  for  the  construction  of  such  waterworlis,  had  authorized 
the  execution  and  sale  of  bonds  of  the  defendant  to  raise  the  requi- 
site money.  Owing  to  the  stringency  of  the  money  market  during 
the  summer  of  1893,  they  experienced  difficulty  in  maldng  sales  of 
such  bonds.  Money  was  falling  due  to  the  contractor,  and  the 
defendant  had  no  means  to  make  the  necessary  payments.  At  a 
meeting  of  the  board  of  water  commissioners,  dated  June  16,  1893, 
the  following  resolution  was  adopted: 

"Resolvecl,  that  the  pi-esidoit,  with  our  counsel,  Mr.  Hull,  with  others  that 
be  or  they  may  select,  be  a  committee  to  see  the  comptroller  and  otbei^s  In 
regard  to  the  sale  of  bonds." 

The  president  waited  upon  plaintiff,  and  requested  him  to  act 
as  a  member  of  such  committee,  and  it  appears  that  Mr.  Hull  in- 
formed the  plaintiff  that,  "if  you  will  take  hold  and  help,  you  will 
be  paid  for  your  services."  Tliat  thereafter  the  plaintiff  acted  with 
such  committee,  and  spent  some  considerable  time  in  seeing  dif- 
ferent persons,  in  endeavoring  to  make  a  sale  of  such  bonds.  That 
he  called  upon  the  comptroller  upon  several  occasions,  and  upon 
others,  who  he  thought  would  have  influence  with  the  comptroller, 
to  induce  him  to  purchase  the  bonds.  The  comptroller  finally  pur 
chased  the  bonds  to  the  amount  of  |78,000.  The  plaintiff  pre- 
sented a  bill  to  the  water  commissioners  for  the  sum  of  f  1,200,  for 
his  services.  This  the  board  refused  to  pay,  but  finally  passed  a 
resolution  as  follows: 

"Resolved,  that  for  the  purpose  of  settlement  of  all  claims  for  services  ren- 
dered by  Robert  Armstrong,  Jr.,  that  we  pay  him  the  sum  of  $25  per  day, 
for  18  days'  services,  this  to  be  In  full  for  all  claims  and  demands  to  date. 
November  13,  1893." 

With  the  exception  of  the  plaintiff's  testimony,  that  at  the  time 
he  was  asked  to  serve  upon  tiie  committee  Mr.  Hull  told  him  that 
he  would  be  paid  for  his  services,  there  is  no  evidence  in  the  case 
that  the  board  of  water  commissioners  ever  authorized  his  employ- 
ment for  compensation,  except  as  such  employment  for  compensa- 
tion may  be  implied  from  the  evidence  in  the  case  that,  after  he 
had  consented  to  act  and  was  acting  as  a  member  of  such  com- 
mittee, he  appeared  before  the  board  of  water  commissioners  in  ref- 
erence to  a  report  that  a  man  named  Gantwell  had  an  option  upon 
the  purchase  of  said  bonds  for  the  period  of  60  days,  the  plaintiff 
desiring  to  know  If  such  report  was  true,  saying  "that,  if  they  had 
placed  the  bonds  in  any  other  broker's  hands,  I  do  not  choose  to 
serve  the  board  any  more  in  the  capacity  of  trying  to  place  the 
bonds,  for  at  the  end  of  it  there  would  be  difficulty  about  my  pay." 
And  again  saying  "that,  if  they  felt  bound  by  anything  that  had 
passed  between  themselves  and  Mr.  Cantwell,  he  did  not  care  to  go 
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on,  because  when  it  came  to  a  settlement  for  his  pay  there  would 
be  troable  about  it"  Upon  granting  the  motion  for  a  nonsuit,  the 
trial  court  adverted  to  the  character  of  the  services  rendered  by 
the  plaintiff,  and  held  that  they  were  not  of  such  character  as  en- 
titled the  plaintiff  to  compensation. 

I  have  not  thought  it  necessary,  in  the  view  that  I  take  of  this 
case,  to  particularize,  more  specifically  than  I  have  done,  the  na- 
ture of  the  services  rendered  by  the  plaintiff;  because,  back  of  the 
services  actually  rendered,  comes  the  question  as  to  whether  the 
defendant,  through  its  board  of  water  commissioners,  had  the  power 
to  employ  for  compensation  any  person  to  render  services  of  the 
kind  I  have  described,  and,  if  they  had  sach  power,  whether  the  de- 
fendant did  in  fact  enter  into  a  contract  with  the  plaintiff  to  pay 
him  for  such  services.  The  question  as  to  whether  a  citizen  of  a 
municipality,  called  upon  and  consenting  to  act  at  the  request  of, 
and  in  conjunction  with,  that  municipality's  officers,  in  pe^orming 
a  public  service,  is  entitled  to  compensation  therefor,  will  not  be 
considered,  for  the  reason  that  it  is  apparent  that  the  plaintiff  was 
given  to  understand,  at  the  time  he  was  solicited  to  act,  that  he 
would  be  paid  for  his  services.  While  the  action  of  Mr.  Hull  in 
informing  the  plaintiff  that  he  would  be  paid  for  his  services  was 
without  authority,  and  was  not  binding  upon  the  defendant,  I  will 
assume  that  the  subsequent  action  of  the  board  of  water  commis- 
sioners, at  the  time  the  plaintiff  appeared  before  them  and  spoke 
in  reference  to  tbeir  rumored  agreement  with  Mr.  Cantwell,  during 
which  conversation  the  plaintiff  referred  to  such  arrangement  as 
being  one  tliat  would  interfere  with  his  pay  or  compensation,  thus 
giving  them  to  understand  that  he  expected  compensation  for  his 
services,  constituted,  by  their  silence  and  apparent  acquiescence 
therein  and  continued  employment,  an  implied  contract  on  their 
part  to  pay  him  for  such  services.  Assuming,  then,  that  there  was 
an  agreement  on  the  part  of  the  defendant,  through  its  board  of 
water  commissioners,  to  employ  the  plaintiff  for  compensation,  the 
question  arises,  did  they  possess  the  power  to  do  so?  The  defend- 
ant is  a  municipal  corporation.  I  do  not  know  any  better  or  more 
generally  accepted  definition  of  the  powers  of  municipal  corpora- 
tions than  that  given  by  Dillon  in  his  work  on  Municipal  Corpora- 
tions (3d  Ed.  §  89): 

"A.  municipal  corporation  poBsesaes  and  can  exercise  the  following  powen, 
and  no  othets:  First,  those  granted  In  express  words;  second,  those  necessa- 
rily or  fairly  implied  in  or  incident  to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and  purposes  of  the  corporation,— not 
Blmiriy  convenient,  bat  indispensable." 

The  powers  vested  in  the  defendant  upon  the  subject  now  under 
consideration  are  those  granted  to  its  board  of  water  commission- 
ers by  chapter  181  of  the  Laws  of  1875,  and  the  various  acts  amenda- 
tory thereto.  The  only  powers  of  employment  granted  to  such 
board  are  those  contained  in  section  4: 

"It  shall  be  the  duty  of  the  commissionero  to  examine  and  consider  all  mat- 
ters relating  to  supplying  the-  village  with  pure  and  wholesome  water,  and  for 
tiiat  purpose  they  shall  have  power  to  employ  engineers,  surveyors,  and  such 
other  persons  as  shall  t>e  necessary  for  that  purpose." 
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That  is  the  only  express  grant  of  power  to  employ  persons  thai 
been  made  by  the  legislature,  and  under  that  it  will  not  be  conte: 
that  there  was  any  authority  to  employ  the  plaintiff  for  the  ser 
in  qaestion  here.  Under  section  8  of  said  act,  the  water  con 
sioners  are  authorized  to  borrow  money,  and  to  execute  and  de 
bonds  to  secure  the  payment  of  the  money  so  borrowed.  Undei 
second  definition  given  by  Dillon,  they  would  have  the  power 
aathority  to  do  those  things  that  were  "necessary  or  fairly  im] 
in  or  incident  to"  the  power  granted  to  borrow  money  and  i 
bonds  to  secure  the  payment  thereof.  I  think  it  may  be  fairlj 
plied  that  municipal  authorities,  in  issuing  bonds,  have  the  r 
as  an  incident  to  such  power, — and,  in  fact,  in  a  business  sem 
may  be  said  to  be  necessary  to  the  exercise  of  such  power, — ix. 
the  customary  and  ordinary  business  agencies  in  negotiatin 
selling  their  bonds;  as,  for  instance,  to  place  them  in  tiie  han< 
bond  brokers  or  bankers,  who  make  a  business  of  dealing  in 
securities,  and  who  have  greater  facilities  for  disposing  of  thei 
was  done  in  the  case  of  Brownell  v.  Town  of  Greenwidi,  114  2 
519,  22  N.  E.  24;  and  to  pay  such  persons  the  ordinary  con 
sion  upon  the  sale  of  such  securities.  When  a  municipal  cor] 
tion  is  authorized  to  borrow  money,  it  goes  into  the  money  mj 
as  a  private  individual,  or  a  business  corporation,  and,  to  nego 
its  loans  to  advantage,  it  may  make  use  of  the  ordinary  bus: 
agencies  to  procure  the  needed  money  and  float  its  securities, 
the  case  we  have  before  us  is  not  such  a  case;  the  plaintiff  is  j 
banker  or  a  broker,  or  a  person  engaged  in  dealing  in  secar 
but  is  a  practicing  lawyer.  He  was  engaged  to  do  those  tt 
which  the  officers  of  the  defendant  were  elected  to  do,  and  couli 
His  employment  for  the  services  in  question  was  neither  "necesj 
nor  "essential"  to  aid  them  in  floating  the  bonds.  Hig  employi 
was  "convenient,"  but  not  "indispensable."  The  resolution  u 
which  he  was  employed — "that  the  president,  with  onr  counsel 
Hull,  with  others  that  he  or  they  may  select,  be  a  committee  t 
the  comptroller  and  others  in  regard  to  the  sale  of  bonds" — doei 
indicate  or  contemplate  the  rendition  of  services  other  than  1 
that  devolved  upon  the  officers  of  the  defendant,  or  services  \( 
they  could  not  perform.  The  services  that  were  rendered,  as  i 
fled  to  upon  the  trial)  consisted  mainly  in  importuning  the  comj 
ler  to  invest  a  portion  of  the  state  funds  in  his  hands  in  the  b 
of  the  defendant,  and  the  importuning  of  personal  and  poli 
friends  of  the  comptroller  to  use  their  influence  to  induce  hi 
do  so.  Although  the  plaintiff  and  his  associates  did  call  upon  i 
bankers  and  others  to  induce  them  to  purchase  the  bonds,  all  1 
services  were  services  that  could  just  as  well  have  been  perfo 
by  the  officers  of  the  municipality  as  by  any  one  else.  The  attc 
of  the  defendant,  the  president  of  the  water  commission,  and 
other  members  of  the  committee  would  seem  to  be  persons  pecul 
adapted  to  state  the  nature  of  the  securities  they  offered,  the 
ceedings  of  the  defendant  in  issuing  them,  and  the  necessities  o 
village  to  secure  their  prompt  negotiation,  which  were  the  : 
things  that  seem  to  have  been  considered  and  pressed  upon  the  c 
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I  others  In  attempting  their  sale.  It  seems  to  me  that 
ch  are  peculiarly  within  the  power  of  municipal  officers  to 
hey  have  no  right,  under  the  doctrine  of  implied  or  in- 
jwers,  to  devolye  upon  a  third  person,  not  an  officer  of  the 
ty,  OP  authorize  such  person  to  perform  such  duties  at 
ie  of  such  municipality.  For  these  reasons  I  think  that 
rment  of  the  plaintiff  to  perform  the  servicefl  in  question, 
isation,  was  beyond  the  power  of  the  defendant,  and  that, 
the  judgment  of  nonsuit  was  proper.  Let  the  judgment 
1,  with  costs. 

lM,  p.  J.,  concurs. 

Sf ,  J.  (dissenting).  Plalntifr  performed  valuable  services 
ant, — ^both  parties  ^cpecting  that  he  was  to  receive  com- 
therefor.  I  think  he  should  be  allowed  to  recover  what 
»  were  worth.  The  defendant  water  commissioners.  In 
il  of  its  bonds,  were  authorized  to  do  all  things  necessary 
in  the  performance  of  their  duty.  Sedg.  Bt.  Const  Law, 
ror,  etc.,  v.  Sands,  105  N.  Y.  210-218, 11  N.  E.  820 ;  Brownell 
'  Greenwich,  114  N.  Y.  618-529,  22  N.  E.  24.  They  could 
dntiff  or  any  other  person  as  a  broker  to  sell  the  bonds. 
I  as  well  anploy  him  as  a  broker  In  New  York  or  Albany. 
7  opinion,  did  it  make  any  difference  that  plaintiff  was  a 
nt  his  regular  business  was  not  that  of  a  broker.  In  the 
endant's  bonds  he  acted  as  a  broker,  and  I  am  unable  to 
efendant  commissioners  were  not  as  much  authorized  to 
tt  as  the  commissioners  in  Brownell  v.  Town  of  Greenwich, 
e  authorized  to  employ  Andrews  (a  banker),  or  the  comp- 
Mayor,  etc.,  v.  Bands,  to  employ  Bands,  as  officer  of  the 
I  fact  that  plaintiff  was  a  citizen  of  Ft  Edward,  and  was 
one  of  a  committee,  does  not  interfere  with  his  right  to 
le  evidence  showing  that  the  services  in  question  were 
vith  the  understanding  that  he  was  to  be  paid  therefor. 
.,  V.  Bands,  supra;  Gould  v.  Board,  34  Hun,  16;  BatcheldeJ 
28  N.  H.  354.  I  am,  therefore,  unable  to  concur  in  the 
the  majority  of  the  court 


4.) 

HOFFMAN  V.  FITCHBURO  R.  CO. 
!  Coort,  General  Term,  Third  Department    February  12, 1885.) 

sviBw — Weight  of  Evidenck. 

three  witneasea  In  an  action  for  Injuries  received  at  a  raUroad 
testified  that  the  bell  -was  rung  aa  the  locomotive  approached 

ling,  and  another  witness  testified  that  it  was  not  nmg;  that  she 

t  at  the  time,  and  was  listening  and  watching  for  it, — whether  the 
rung  l8  a  contested  question  of  fact,  for  the  jury,  and  their  find. 

not  be  disturbed. 

from  circuit  court,  Rensselaer  county. 
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Action  by  CJonrad  Hoffman  against  the  Fitchburg  Bailroad  < 
pany  for  personal  injuries.  From  a  judgment  entered  on  a  ve 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  1 
new  trial,  defendant  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERB 
JJ. 

T.  F.  Hamilton,  for  appellant 
R  A  Parmenter,  for  respondent. 

HEBRIGE,  J.  This  is  an  appeal  from  a  Judgment  obtained 
a  retrial  of  the  case  pursuant  to  a  decision  of  this  court  reversi 
former  judgment  and  ordering  a  new  trial.  Our  former  dec 
will  be  found  reported  in  67  Hun,  581,  22  N.  Y.  Bupp.  463. 
general  facts  in  the  case  are  the  same  as  when  it  was  former!; 
fore  this  court,  and  are  sufficiently  set  forth  in  our  former  opi: 
and  a  restatement  of  them  is  unnecessary.  Upon  the  former  a] 
the  question  before  us  was  as  to  the  negligence  of  the  defen 
in  approaching  the  crossing  where  the  accident  happened  wit 
ringing  the  bdl,  and  we  then  held  that  the  evidence  upon  that  ] 
was  practically  uncontradicted,  "three  witnesses  swearing  posit 
to  the  ringing  of  the  bell,"  and  the  evidence  adduced  upon  the 
of  the  plaintiff  in  respect  thereto  being  of  persons  who  simplj 
tified  that  they  did  not  hear  it  ring,  and  there  was  no  evidence 
their  attention  had  been  called  to  it,  or  that  they  listened  to 
whether  it  was  or  was  not  rung.  We  therefore  held  that  there 
really  no  conflict  in  the  testimony  as  to  the  ringing  of  the  beU. 
on  the  second  trial,  which  we  are  now  reviewing,  the  plaintij 
addition  to  the  testimony  adduced  by  him  on  the  former  tri{ 
witnesses  who  did  not  hear  the  bell  ring,  but  whose  attention 
not  called  to  it,  and  who  were  not  listening  for  it,  produced  a 
witness,  who  testifies  positively  that  the  bell  was  not  rung;  tha 
noticed  it  at  the  time,  and  was  listening,  noticing,  and  wat( 
for  it.  The  testimony  of  this  witness,  coupled  with  that  oi 
others,  produced  a  conflict  of  testimony  upon  that  mooted  quei 
and  presented  a  contested  question  of  fact  for  the  jury  to  pass  i 
We  must  assume  that  the  jury  found  that  the  bell  was  not  mi 
the  engine  approached  the  crossing  in  question.  Q%^is  new  fa 
the  case  causes  it  to  present  an  entirely  different  aspect  from 
it  did  when  before  this  court  upon  the  former  review,  a  fad 
only  bearing  upon  the  question  of  the  defendant's  negligence, 
perhaps  also  bearing  upon  the  question  of  the  lack  of  contrib 
negligence  upon  the  part  of  the  plaintiff.  Upon  the  former 
ing,  upon  the  assumption  that  at  the  time  the  plaintiff  approt 
the  crossing  in  question  the  bell  upon  the  engine  which  wa 
proaching  the  same  crossing  was  silent,  we  expressed  some  < 
as  to  whether,  under  such  circumstances,  the  plahitiff  exhibited 
care  and  prudence  in  approaching  the  crossing  as  showed  a 
of  negligence  on  his  part  The  plaintiff  claiming  that  he  was 
ing  slowly  towards  the  crossing,  and  listening  to  see  if  there 
any  danger  ahead,  it  might  be  said  that,  if  he  was  so  listenin 
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-would  have  heard  the  approach  of  the  eng^e  and  the  ringing  of  the 
bell  before  his  horses  reached  the  railway  tracks  and  he  was  placed 
in  a  position  of  danger.  Perhaps  the  finding  that  no  bell  was  rang 
changed  the  view  that  is  to  be  taken  of  Ms  conduct  I  am  not 
entirely  dear,  however,  upon  that  question,  and  it  may  be  that  the 
plaintiff's  case  presents  some  evidence  of  the  lack  of  contributory 
negligence  on  the  part  of  the  plaintiff  sufUcient  to  present  that  ques- 
tion to  the  jury  to  determine.  Not  feeling  entirely  clear  that  it 
does  not,  I  do  not  feel  justifled  in  holding  tiiat  there  was  error  in 
submitting  it  to  the  jury  for  it  to  pass  upon.  The  judgment  should 
be  af9rmed,  with  costs.     All  concur. 


(61  Hun,  285.) 

.  COLBB  et  al  t.  PITTSBURGH  BRIDGE  CO.  et  al, 

(Supreme  Court,  General  Term,  Seccmd  Department    February  11, 1895.) 

BuMxoNS— Sbbvtce  on  Fokeigk  Cokpohation— Makaoimg  Agent. 

Tbe  "managing  agent"  of  a  foreign  corporation,  on  whom  Code  Civ. 
Proc  {  432,  snbd.  8,  prorldes  summons  may  be  served,  need  not  be  tlie 
managing  agent  within  tbe  state. 

Appeal  from  special  term,  Kings  county. 

Action  by  William  N.  Coler  and  others  against  the  Pittsburgh 
Bridge  Company,  a  foreign  corporation,  existing  under  the  laws  of 
the  state  of  Pennsylvania,  the  South  St  Paul  Belt  Bailroad  (Com- 
pany, a  foreign  corporation  existing  under  the  laws  of  the  state  of 
Minnesota,  and  Frank  P.  Blair,  to  enjoin  defendants  from  disposing 
of  certain  bonds  issued  by  the  city  of  South  St  Paul,  and  to  compel 
tbe  delivery  of  the  same  to  plaintiffs,  and  to  compel  defendant  the 
Sonth  St  Paul  Belt  Bailroad  CJompany  to  perform  its  contract  for 
the  sale  and  delivery  of  said  bonds.  From  an  order  denying  a  motion 
to  set  aside  the  service  of  summons,  defendant  bridge  company  ap- 
peals.   Affirmed.    

Argued  before  DTKMAN,  PRATT,  and  OULLEN,  JJ. 

J.  Adriance  Bush,  for  appellant 
Charles  F.  MacLean,  for  respondenta 

DYEMAN,  J.  This  is  an  appeal  from  an  order  denying  a  motion 
made  by  the  defendant  to  set  aside  the  service  of  the  summons  in 
this  action.  The  service  was  made  upon  Walter  N.  Curtis,  who  was 
the  Chicago  agent  of  the  defendant,  which  is  a  foreign  corporation. 
No  person  had  been  designated  by  the  defendant  upon  whom  process 
against  it  could  be  served,  and  neither  the  president,  treasurer,  nor 
secretary  resided  in  this  state.  It  is  difficult  to  determine  in  all 
cases  what  agents  are  "managing  agents,"  within  the  meaning  of 
the  section  ot  the  Code  of  Civil  Procedure  ^  which  pei'mits  service 
upon  such  agents,  and  each  case  must  necessarily  depend  upon  its 
own  facts.  The  test  is  not,  however,  whether  the  agent  is  subject 
to  the  control  of  the  directors  of  the  corporation,  because  all  agents 

»  Section  432,  subd.  3. 
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are  bo.  Neither  Is  it  necessary  that  the  person  served  should  be 
managing  agent  in  this  state.  The  Code  attaches  no  such  conditi 
to  the  validity  of  such  service.  A  reasonable  requirement  seems 
be  that  the  person  served  should  be  of  sufficient  responsibility 
render  it  probable  that  the  company  will  receive  notice  of  the  servi 
That  end  has  been  attained  in  this  case,  and,  though  the  extent 
the  powers  of  Curtis  as  the  agent  of  the  defendant  are  not  very  fu 
stated,  we  think  they  were  sufScient  to  constitute  him  a  "managi 
agent,"  within  the  meaning  of  the  Code.  The  order  should  be 
firmed,  with  f  10  costs  and  disbursements.    All  concur. 


(&l  Htm,  391.) 

FARRBLLY  v.  HUBBARD. 

(Sapreme  Court,  General  Term,  Second  Department.    February  11, 1895.] 

Execution  against  Person — Issuance  on  Justice's  Judgment. 

One  who  la  authorized  by  another  to  receive  money  for  and  pay  it  o 
to  him  is  not,  on  failure  to  pay  over  the  money  received,  guUty  oi 
wrongful  "detention  or  conversion  of  peracmal  property"  (Code  Civ.  Pi 
{  2895,  subd.  2)  on  a  Judgment  In  a  justice's  court,  for  which  cause  of 
tion  Code  Civ.  Proc.  {  3026,  provides  that  an  execution  against  a  pen 
may  be  issued;  but  he  acts  in  a  flduci&ry  capacity  in  receiving  such  moi 
(Code  C»v.  Proc.  {  2895,  subd.  3),  in  which  case  secUon  3U2S  provides  t 
execution  against  the  person  on  a  justice's  judgment  can  be  issued  o 
when  an  order  of  arrest  has  been  granted. 

Appeal  from  special  term,  Orange  county. 

Action  by  John  H.  Farrelly  against  George  J.  Hubbard  to  recc 
damages  for  false  imprisonment.  From  an  interlocutory  judgm( 
entered  on  decision  sustaining  a  demurrer  to  a  matter  of  justiflcat 
set  forth  in  the  answer,  defendant  appeals.     AfOrmed. 

The  opinion  of  Mr.  Justice  BBOWII,  sustaining  the  demurrer,  is 
follows: 

Section  3026  of  the  Code  of  Civil  Procedure  regulates  the  issuing  of  exc 
tions  upon  judgments  rendered  in  justice  courts.  Executions  against  the  ] 
son  can  be  issued  in  actions  specified  In  subdivisions  1  and  2  of  section  2i 
or  when  an  order  of  arrest  has  been  issued  under  subdivision  3  of  that  sect! 
No  order  of  arrest  was  issued  in  the  action  against  Farrelly.  In  my  oplnl 
the  action  against  him  fell  within  subdivision  3.  His  receipt  of  the  mo: 
from  the  railroad  company  was  as  Hubbard's  agent  He  received  it  ii 
fiduciary  capacity.  The  action  against  him  could  not  be  said  to  have  b 
for  conversion  of  personal  property.  That  expression  has  reference  to  spec 
articles  of  property  owned  by  a  person  other  than  the  one  who  is  duri 
with  converting  them.  It  does  not  apply  to  money,  the  receipt  of  wt 
creates  only  a  debt  to  another.  Money  In  bills,  checlts,  or  coin  has  no  < 
marks,  and,  when  It  Is  received  by  the  consent  of  another,  the  legal  obllgai 
tiius  created  Is  discharged  by  paying  the  debt  It  is  never  necessary  to  rei 
the  identical  bills  or  coin  received.  Farrelly  had  Hubbard's  consent  to  recc 
his  wages,  and  his  duty  was  to  pay  the  amount  to  Hubbard,  but  he  was  un 
no  duty  to  turn  over  to  him  the  same  checks  or  bills  that  he  received  fi 
the  railroad  company.  For  his  failure  to  pay  the  debt  he  could  have  b 
arrested  under  subdivision  3  of  section  2895  of  the  Code,  but  unless  an  oi 
of  arrest  was  Issued,  an  execution  against  his  person  could  not  I)e  Issi 
upon  a  judgment  recovered  for  the  debt  The  Code  authorizes  a  demui 
to  an  answer  where  the  defense  pleaded  is  insufficient  in  law,  and,  as 
answer  in  this  case  sets  out  all  the  facts,  the  question  of  the  justlflcatloi 
one  of  law  solely,  and  is  properly  before  the  court    Segelken  v.  Meyer, 
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ad  other  cases  cited  by  the  plaintiff,  are  not  directly  In  p<rint  npon 
t  discussed,  as  sections  S49  and  660  of  the  Ciode  were  amended  in 
be  rule  applicable  in  the  cases  cited  is  now  somewhat  changed 
It  was  when  Segelken  t.  Meyer  was  decided.  See  Moffatt  v.  Ful- 
i.  607,  80  N.  E.  092.  Bnt,  for  reasons  stated,  I  think  the  demurrer 
tained.    Plaintiff  is  allowed  coets. 

before  DYKMAN  and  PBATT,  JJ. 

.  Oarr,  for  appellant 

ybolt  (John  W.  Lyon,  of  counsel),  for  respondent 

lN,  J.  The  judgment  should  be  afSrmed  upon  the  oplni<m 
rt  at  special  term,  with  costs. 


9.) 

BOUBDON  T.  MARTIN. 

I  Conrt,  OenenU  Term,  Third  Depftrtment   Fdbmary  12,  189B.) 

I  Liable— AonoK  bt  Rboeiyeb. 

nnent  creditor  will  be  charged  with  costs  incurred  by  the  receiVta 
lementary  proceedings  on  his  Judgment,  where  the  receivership 
extended  to  any  other  Judgment,  and  all  the  steps  taken  by  the 
were  at  the  request  of  the  Judgment  creditor's  attorney. 

from  special  term,  Saratoga  county. 
}y  Louis  Bourdon  against  Francis  A.  Martin,  as  recelTer 
perty  of  Emma  Walker,  a  judgment  debtor,  substituted 
mt  in  place  of  the  Kew  York  &  Lake  Champlain  Trans- 
Company  by  an  order  of  interpleader  granted  on  payment 

by  the  transportation  company  of  the  money  sued  for. 
1  was  brought  to  recover  the  sum  of  |243.20  for  board 

have  been  furnished  to  the  employes  of  the  transporta- 
my  by  plaintiff.  The  receiver  of  the  judgment  demanded 
t  sued  for,  alleging  it  was  due  to  the  judgment  debtor,  and 

the  order  of  interpleader  was  granted.  The  judgment 
Qima  Walker  was  recovered  in  an  action  by  Robert  O. 
and  the  receiver  was  appointed  in  supplementary  pro- 
hereon.  The  board  sued  for  was  furnished  to  the  em- 
he  transportation  company  after  Emma  Walker,  the  judg- 
Dr,  had  married  plaintiff.  From  an  order  directing  Bob- 
dron  to  pay  the  costs  of  the  action,  said  Waldron  appeals. 

)eal  from  wder  cliarging  the  receiver  personally  with 

J6  N.  Y.  Supp.  378, 87  N.  E.  571. 

before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK, 

tkinson,  for  appellant 
O'Connor,  for  respondent 

DK,  J.  This  is  an  appeal  from  an  order  of  the  spedal 
l^ng  the  appellant  with  costs  obtained  in  an  action  against 
under  a  judgment  obtained  by  the  appellant     It  appears 
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that  the  appellant  is  the  only  person  that  would  have  been  I 
fited  by  the  fruits  of  the  action  commenced  by  the  receiver. 
receivership  has  not  been  extended  to  any  other  judgment 
attorney  who  conducted  that  action  for  the  receiver  was  the  a] 
lant's  attorney,  the  one  who  had  conducted  the  proceedings  su] 
mentary  to  execution,  the  one  who  had  appeared  for  the  a] 
lant  in  the  original  judgment,  the  one  who  appeared  also  for 
appellant  before  the  special  term  resisting  the  application  chat 
him  with  costs.  The  receiver  swears  that  all  the  steps  takei 
him  were  at  the  request  of. said  attorney.  The  appellant's  ai 
vit  was  somewhat  evasive,  and  that,  coupled  with  the  absenc 
the  attorney's  affidavit,  in  face  of  the  fact  that  the  moving  i>a 
charged  that  such  attorney  was  acting  for  and  at  the  request  oJ 
appellant  in  conducting  tide  litigation  in  question,  in  the  nan 
the  receiver,  justified,  I  think,  the  special  term  in  assuming 
such  attorney  was  acting  for  tiie'  appellant,  and  at  his  request, 
upon  his  retainer,  all  through  these  proceedings,  and  that  th< 
ceiver  was,  in  fact,  the  mere  instrument  through  which  such  a 
ney  acted.  Such  being  the  fact,  the  order  was  abundantly  j 
fled,  by  the  case  of  Ward  v.  Eoy,  69  N.  Y.  96,  and  should  be  afflr 
with  flO  costs  of  this  appeal,  and  printing  and  other  disbursem 
All  concur. 

(84  Hun,  281.) 

BOLTON  V.  VILLAGE  OP  NEW  ROOHBLLB. 

(Supreme  Court,  General  Term,  Second  Department    Febmary  11, 189 

1.  HuNiciPAi.  CoRPOBATiONs— Liability  fob  Ncibabce. 

Municipal  corporations  are  liable  for  Injuries  caused  by  creating 
maintaining  nnisances. 
2l  Samb— Acts  of  Drainaob  Coumibbtoneks. 

Laws  1889,  c.  201,  and  Laws  1893,  c.  220,  giving  to  the  drainage 
mlssioners  the  entire  charge  and  control  of  sewers,  and  providing  that 
commissioners  may  sue  and  be  sued,  do  not  relieve  the  munld] 
from  liability  for  a  nuisance  arising  from  the  manner  In  which  a  i 
Is  maintained.  In  re  Smlddy,  10  N.  Y.  Supp.  949,  followed. 
8.  Sauk — Estoppkl  to  Assert  Liability. 

The  fact  that  a  person  connected  his  house  with  a  sewer  does  not 
him  from  suing  the  municipality  for  a  nuisance  arising  from  the  i 
tenance  of  the  sewer. 

Appeal  from  special  term. 

Action  by  Anne  Jay  Bolton  against  the  village  of  New  Boc 
to  enjoin  a  nuisance,  and  for  damages.  There  was  a  judgmei 
favor  of  plaintiff,  and  defendant  appeals. 

Argued  before  DYKMAN,  PRATT,  and  OULLEN,  JJ. 

Calvin  Frost,  for  appellant 
Wm.  H.  Robertson,  for  respondent 

DYKMAN,  J.  The  plaintiff  is  the  owner  of  a  house  and  1< 
the  village  of  New  Rochelle,  bordering  on  Long  Island  Sound.  A 
60  feet  tram  the  southerly  side  of  her  lot  a  village  sewer  ha 
outlet  between  high  and  low  water.    The  sewage  flowing  from 
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aewer  was  deposited  apon  the  fiats  in  front  of  plaintifTs  property* 
and  tlie  odors  arising  therefrom  were  so  offensive  that  the  plaintifTs 
honse,  in  the  year  1892,  became  uninhabitable.  This  action  was 
brought  by  the  plaintiff  to  recover  damages  resulting  from  the  nui- 
sance, and  to  obtain  an  injunction  restraining  its  continuance. 

Municipal  corporations  have  no  immunity  from  legal  responsibility 
for  creating  and  maintaining  nuisances,  and  their  liability  for  such 
acts  as  are  conceded  to  exist  in  this  case  is  settled  by  numerous 
authorities.  Noonan  v.  City  of  Albany,  79  N.  Y.  470;  Beifert  t.  City 
of  Brooklyn,  101  N.  Y.  136,  4  N.  E.  321;  Stoddard  t.  Village  of 
iSarato^  Springs,  127  N.  Y.  261,  27  N.  E.  1030. 

In  Seifert's  Case  the  authorities  relied  upon  by  the  appellant  for 
a  reversal  of  the  judgment  were  discussed  by  the  court  of  appeals, 
and  their  inapplicability  to  cases  of  the  character  of  that  now  be- 
fore the  court  iwinted  out  It  is  unnecessary  to  add  to  what  was 
then  said  by  the  chief  judge,  and  we  quote  the  following  from  his 
opinion: 

"We  are  also  af  tbe  opinion  that  tbe  exercise  of  a  Judicial  or  diacretlonarjr 
power  by  a  municipal  corporation,  which  results  In  a  direct  and  physlcid 
injury  to  the  property  of  an  Indlvldaa],  and  which,  from  its  nature,  is  liable 
to  be  repeated  and  oontlnuoiu,  but  Is  remediable  by  a  change  of  plan  or  the 
adc^tlon  of  prudential  measurea,  renders  tbe  corporation  liable  for  such  dam- 
ages as  occur  in  consequence  of  its  continuance  of  the  original  cause  after 
notice,  and  an  omission  to  adopt  such  remedial  measures  as  exjperlence  baa 
shown  to  be  necessary  and  proper.  Wood,  Nuls.  {  752.  While  In  the  present 
case  the  corporation  was  under  no  orlgrlnal  obligation  to  the  plaintiff  or  other 
citizens  to  buUd  a  sewer  at  the  time  and  in  the  manner  It  did,  yet,  having 
exercised  the  power  to  do  so,  and  thereby  created  a  private  nuisance  on  bis 
premises,  It  incurred  a  duty,  having  created  the  necessity  for  Its  exercise,  and 
liaving  the  power  to  perform  It,  of  adopting  and  executing  such  measures  as 
should  abate  the  nuisance  and  obviate  damage.  *  *  *  The  immunity  which 
extends  to  the  consequences,  following  the  exercise  of  Judicial  or  discretionary 
power,  by  a  municipal  body  or  other  functionary,  presupposes  that  such  coo- 
sequences  are  lawful  In  their  character,  and  that  the  act  performed  might 
in  some  manner  be  lawfully  authorized.  When  such  power  can  be  exercised 
so  as  not  to  create  a  nuisance,  and  does  not  require  the  appropriation  of 
private  property  to  effectuate  it,  the  power  to  make  such  an  apprc^rlatlon  or 
create  such  nuisance  will  not  be  Inferred  from  the  grant  Where,  however, 
tbe  acts  done  are  of  such  a  nature  as  to  constitute  a  positive  invasion  of  the 
individual  righte  guarantied  by  the  constitution,  legislative  saQctlou  Is  In- 
effectual as  a  protection  to  the  persons  or  corporation  performing  such  acts 
from  responsibiUty  for  their  consequences.  Radcliff  v.  Mayor,  etc.,  4  N. 
y.  195." 

The  fact  that  the  sewer  complained  of  was,  in  the  first  instance, 
constructed  by  an  individual  upon  his  own  property,  has  no  rele- 
vancy to  the  question  before  the  court.  The  streets  in  the  locality 
known  as  "Residence  Park"  were  conveyed  to  the  village  in  April, 
1892,  and  the  trustees  accepted  the  conveyance.  At  the  time  of  the 
commencement  of  this  action,  the  sewer  was  a  public  one,  and  the 
nuisance  was  being  maintained  by  the  village.  Tbe  defendant  was 
therefore  clearly  liable,  within  the  rule  applied  in  the  cases  cited, 
unless  it  was  relieved  from  such  liability  as  the  result  of  the  laws 
creating  the  board  of  commissioners  of  sewage  and  draining  of  the 
village.  Laws  1889,  c.  201;  Laws  1893,  c.  220.  The  argument  of 
the  appellant  is  that  as,  by  tiiese  laws,  the  entire  charge  and  control 
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of  the  sewers  were  given  to  commissioners,  and  they  were  charge 
with  the  dnty  of  their  maintenance  and  management,  and  could  si 
and  be  sned,  dnring  the  ofQcial  life  of  such  commissioners  the  d 
fendant  had  no  control  over  the  sewers,  and  was  not  liable  for 
nuisance  arising  from  the  manner  in  which  thej  were  maintaine 
This  contention  was  overruled  in  Be  Smiddy  (Sup.)  19  N.  Y.  Sup 
949;  Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  273;  Pettengill  v.  CSty 
Yonkers,  116  N.  Y.  658,  22  N.  E.  1095. 
In  Ehrgotf  s  Case  the  court  said: 

'To  determine  whether  there  Is  municipal  responsibility,  the  inqolry  n» 
be  whether  the  department  whose  misfeasance  or  nonfeasance  Is  complain 
of  is  a  part  of  the  machinery  for  carrying  on  the  municipal  goTemment" 

In  Pettengill's  Case  the  court  said  of  the  board  of  water  comm: 
sioners  of  the  city  of  Yonkers  that  it  was  not  an  independent  bod 
acting  for  itself,  but  a  department  of  the  city,  and  one  of  the  insti 
ments  of  the  municipal  government  Such  is  the  legal  character 
the  commissionerB  of  sewers  and  drainage  of  the  village  of  N( 
BocheUe  They  are  not  independent  officers,  acting  for  ttiemselT) 
but  constitute  one  of  the  instruments  of  the  municipal  govemme 
of  the  defendant  While  created  by  special  statute,  they  perform 
duty  which  is  primarily  charged  on  the  village,  and  they  exist  sole 
for  the  benefit  of  the  village,  and  have  no  duty  to  perform  disco 
nected  with  it  All  property  that  they  may  purchase  or  acquire 
taken  in  the  name  of  the  village.  AU  money  that  they  expend 
derived  from  the  village,  either  by  taxation  of  its  inhabitants 
through  the  sale  of  its  municipal  securities.  They  are  required 
report  annually  to  the  taxpayers,  and,  at  the  close  of  their  ofiQci 
term,  to  turn  over  to  the  viUage  all  property  and  funds  in  their  p< 
session.  In  everything  they  do  they  exercise  municipal  -povfer  ai 
perfonn  municipal  duties,  and  for  their  acts  of  misfeasance  or  nc 
feasance  the  village,  in  its  corporate  capacity,  ia  liable.  It  is  of  i 
importance,  therefore,  whether  the  nuisance  existing  at  the  mou 
of  the  sewer  in  question  is  primarily  due  to  the  neglect  of  the  coi 
missioners  or  to  the  trustees  of  the  village;  in  either  case  it  is  legal 
the  creation  of  the  defendant,  and  it  is  liable  for  the  result 

Ibe  point  that  the  plaintiff,  having  connected  her  house  drain  wi 
the  sewer,  is  debarred  from  maintaining  this  action,  has  no  toixad 
tion  in  reason,  and  is  not  sustained. 

The  judgment  is  right,  and  should  be  afQrmed,  with  costs.  A 
concur. 

(84  Hun.  158.) 

DOUGLAS  et  aL  v.  COONLBY  et  aL 

(Supreme  Comrt,  General  Torm,  Third  Department     Febmary  12, 1803.) 

1.  Afpbai. — Intbrlocutoht  Jcdghektt — Review. 

An  appeal  from  an  Interlocutory  judgment  sustaining  a  demurrer  brli 
up  for  review  the  order  on  which  the  Interlocutory  Judgment  was  enter 

8.  Easements— Ddbation. 

A  deed  conveying  the  right  to  nse  a  stairway  In  a  building,  by  wh 
means  alone  the  grantee  could  teach  the  upper  rooms  of  his  premises,  c 
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ates  an  easement  whlcb  continues  only  bo  long  as  the  building  of  which 
the  stairway  Is  a  part  exists,  and  ceases  with  the  destruction  of  the  build- 
ing. 

Appeal  from  special  term,  Franklin  county. 

Action  by  Nathan  G.  Douglas  and  another  against  Daniel  S. 
Coonley  and  another  to  enforce  the  right  of  plaintiffa  to  the  use  in 
common  with  defendants  of  a  stairway.  From  a  judgment  sustain- 
ing a  demurrer  to  the  answer,  defendants  appeal.     Reversed. 

Argued  before  MAYHAM.  P.  J,  and  PUTNAM  and  HERBICK,  JJ 

Albert  Hobbs,  for  appellants. 

Cantwell  &  Cantwell  (William  P.  Cantwell,  of  counsel),  for  re- 
spondents. 

PUTNAM,  J.  This  is  an  appeal  by  defendants  from  a  judgment 
scstaining  the  demurrer  interposed  by  plaintiffs  to  the  answer. 
The  action  was  brought  to  enforce  plaintiffs'  alleged  right  to  the 
use,  in  common  with  defendants,  of  a  stairway  on  pi^emises  of  the 
latter,  leading  from  the  street  to  the  upper  story,  between  the  ad- 
joining stores  of  the  parties,  situate  in  Oiateaugay,  Franklin  county. 

It  was  alleged  in  the  complaint  that  one  Henry  B.  Smith,  de- 
ceased, being  the  owner  of  a  building  containing  three  stores,  died, 
leaving  a  last  will  and  testament,  in  which  he  conferred  on  his 
execators,  therein  named,  power  to  convey  his  real  estate.  The 
latter  sold  the  middle  store  to  one  Margaret  A  Cantwell  on  Septem- 
ber 14,  1865,  and  on  March  31,  1869,  the  adjoining  west  store  to 
defendant  C^nley  and  one  John  Hughes,  whose  title  has  since  been 
transferred  to  the  defendant  Sophronia  C.  Smith.  Between  said 
middle  and  west  stores  was  a  party  wall.  Also,  there  was  a  stair- 
way from  the  street  to  the  upper  rooms  of  the  building  between 
the  two  stores  built  in  the  store  so  conveyed  to  Coonley  and  Hughes, 
and  used  at  the  time  of  the  above-mentioned  conveyances  in  com- 
mon by  the  tenants  in  the  rooms  over  each  of  the  stores  as  the  only 
means  of  access  thereto.     It  is  alleged  in  the  complaint: 

"That  while  the  said  Daniel  S.  CJoonley  and  John  Hughes  continued  to  be 
the  owners  of  said  west  store,  and  the  said  Margaret  A.  (>ntwell  the  owner  of 
said  middle  store,  and  on  the  15th  day  of  May,  1869,  the  said  Daniel  S.  Coon- 
ley and  John  Hughes,  by  a  deed  of  conveyance  duly  executed  by  them,  grant- 
ed, sold,  and  conveyed  to  the  said  Margaret  A.  Cantwell,  her  heirs  and  assigns, 
the  right  of  way  to  pass  and  repass  up  and  down  the  passageway  or  stairway 
between  the  store  owned  by  Margaret  A.  Cantwell,  and  of  the  parties  of  the 
first  iMfft  hereto,  at  all  times,  in  common  with  the  parties  of  the  first  part 
hereto,  for  tiie  purposes  of  going  and  returning  to  and  from  the  rooms  in  the 
upper  part  of  said  stores;  the  party  of  the  second  part  to  pay  one-half  of  the 
expense  of  keeping  said  stairway  in  repair." 

It  is  further  alleged  in  the  complaint  that  plaintiffs  have  suc- 
ceeded to  the  title  in  said  middle  store  and  stairway,  formerly  owned 
by  said  Margaret  A.  Cantwell;  that  on  the  11th  day  of  January, 
1893,  said  building  was  destroyed  by  fire;  that  plaintiffs  have  since 
rebuilt  the  middle  store,  and  defendants  the  west  store,  with  a  stair- 
way placed  as  and  like  the  one  destroyed,  and  the  parties  have 
buUt  a  party  wall  between  the  two  stores  similar  to  the  one  formerly 
existing;  that  defendants  have  wrongfully  excluded,  and  continue 
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to  exclude,  plaintiffs  from  the  use  of  said  stairway ;  that  the  pla' 
tiffs,  in  consequence  of  such  exclusion,  have  sustained  damages 
the  amount  of  f200.     Plaintiffs  asked  for  a  judgment  restraini 
defendants  from  interfering  with  the  use  of  said  stairway  by  pla: 
tiffs  and  their  tenants,  for  |200  damages,  and  further  relief. 

An  answer  was  interposed,  which  will  be  hereafter  considen 
Plaintiffs  demurred  to  the  answer,  and  from  the  judgment  snsta 
ing  such  demurrer  this  appeal  is  taken.  The  demurrer  interpos 
was  in  two  parts:  First,  to  the  whole  answer;  and,  second,  to  o 
tain  portions  thereof  which  were  assumed  to  be  set  up  as  separa 
defenses.  The  court  below  only  considered  and  passed  upon  t 
demurrer  to  the  whole  answer.  He,  doubtless,  concluded  that  t 
different  paragraphs  in  defendants'  answer  were  not  intended 
separate  answers,  but  as  different  paragraphs  of  one  defense, 
will  only  be  necessary  for  us  to  consider  the  legal  questions  rais 
by  the  demurrer  passed  upon  by  the  court  below. 

It  1b  urged  by  respondents  that  this  appeal  does  not  bring  np  1 
review  the  questions  sought  to  be  raised  by  appellants,  because  : 
appeal  is  interposed  from  the  order  on  which  the  interlocutory  juc 
ment  was  based,  nor  is  it  stated  in  the  notice  of  appeal  that  sa 
order  will  be  brought  up  for  review  on  the  hearing  of  the  appe 
That  the  position  of  respondents  is  not  well  taken  has  been  h€ 
by  this  general  term  in  Dick  v.  Livingston,  41  Hun,  455.  Bock< 
J.,  in  delivering  the  opinion,  and  speaking  in  regard  to  such  an  ord( 
said: 

"The  decision  was  not  appealable,  but  stood  aa  does  a  decision  by  a  refei 
or  a  Judge  on  a  trial  wltliout  a  jury,  whicli  declares  the  rights  of  the  part 
and  directs  Judgment.  Section  1021.  So  here  It  gave  direction  for  t 
entry  of  an  interlocutory  Judgment,  from  which  an  appeal  might  be  tab 
pursuant  to  section  1349  of  the  Ciode." 

The  order  not  being  appealable,  it  was  not  necessary  to  refer 
it  in  the  notice  of  appeal.     The  reference  to  the  interlocutory  juc 
ment  entered  pursuant  to  the  order  was  all  that  was  necessary. 

It  is  claimed  by  plaintiffs  that  their  grantor,  Oantwell,  becai 
the  owner  of  an  easement  in,  or  right  to  the  use  of,  the  stairway 
question,  by  virtue  of  the  deed  from  the  executors  of  Henry  B.  Smii 
and,  independently  of  the  deed,  from  Coonley  and  Hughes.  It  do 
not  appear  from  the  statements  made  In  the  complaint  that  the  de 
from  the  said  executors  in  terms  conveyed  any  rights  in  said  sta 
way;  but  plaintiffs  ui^e  that  Smith  being  the  owner  of  the  t\ 
stores,  and  there  being  no  other  way  of  access  to  the  rooms  o\ 
the  middle  store  except  by  the  stairway,  by  the  deed  from  the  exec 
tors  to  Margaret  A.  Cantwell  of  said  store  and  the  rooms  above 
without  any  reservation,  a  right  to  use  said  stairway  as  an  appi 
tenance  passed;  that,  when  Coonley  and  Hughes  afterwards  pi 
chased  the  west  store,  they  took  the  premises  subject  to  the  easeme 
or  servitude  existing  in  favor  of  Margaret  A.  Cantwell.  Assumi 
that  this  position  taken  by  respondents  is  correct,  we  are  of  t 
opinion  that  the  easement  in  the  stairway  in  question  acquired  i 
der  the  circumstances  by  Margaret  A  Cantwell,  under  the  deed 
her  from  the  executors  of  Smith,  only  continued  to  exist  while  t 
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building  standing  when  the  right  to  such  easement  was  acquired 
remained,  and  ceased  with  the  destruction  of  the  building.  See 
Heartt  t.  Kruger  (Super.  N.  Y.)  6  N.  T.  Supp.  192;  Id.,  121  N.  T. 
386,  24  N.  E.  841.  In  the  case  cited,  the  owner  of  two  adjoining 
lota  erected  a  building  on  each,  with  a  party  wall  between  them, 
one-half  of  which  was  placed  on  each  lot.  The  two  lots  were  after- 
wards transferred  to  different  owners,  and  both  buildings  were 
destroyed  by  Are.  The  defendant,  the  owner  of  one  of  tiie  lots, 
erected  a  new  wall  on  the  old  parly-wall  foundation ;  and  the  plain- 
tiff, the  owner  of  the  other  lo^  commenced  an  action  ofiejectment, 
and  was  sustained  in  all  the  courts.  In  deliyering  the  opinion  of 
the  court  of  appeals.  Gray,  J.,  remarked: 

"When  the  title  to  these  two  lota  was  seyered  by  their  conveyance  to  separate 
I>erson8,  the  purchaser  of  each  lot  Is  presumed  to  hare  contracted  In  reference 
to  the  condition  of  the  property  at  the  time,  and  the  openly  existing  arrange- 
ment of  a  party  wall  could  not  be  changed  so  long  as  It  stood  and  answered 
Its  purpose.  It  was  made  a  party  wall  upon  the  severance  of  the  title  by  the 
description  of  the  boundary  line;  but  the  whole  extent  of  the  qualification 
which  resulted  as  to  each  lot  owner's  title  was  the  easement  which  the  other 
acquired  In  the  wall  dividing  and  supporting  their  respective  buildings.  Each 
was  bound  to  preserve  the  existing  order  of  things  In  that  respect,  and  neither 
had  any  right  to  change  the  relative  condition  of  his  building  to  the  Injury  of 
the  adjoining  one.  The  party  wall  of  the  two  buildings  was  an  open  and  vis- 
ible condition  of  the  ownership  of  the  property,  and,  In  legal  contemplation. 
Its  use  as  such  while  the  buildings  stood  was  an  element  which  entered  Into 
the  contract  of  the  purchaser,  and  which  charged  the  land  with  a  servitude. 

*  *  *  But,  upon  the  destruction  of  the  buildings,  the  tenements  reverted  to 
their  original  or  primary  conditions  of  ownership.  Their  tenure  was  no  longer 
qualified  by  the  relative  rights  and  obllgatlcms  which  previously  existed. 

*  *  *  The  implied  agreement  that  the  party  wall  existing  at  the.  time  of  the 
conveyances  of  the  two  lots  by  their  common  owner  should  continue  in  Its 
use  and  occupancy  as  such  cannot  be  extended  so  as  to  relate  to  a  changed 
condition  of  tUngs,  caused  by  the  casual  destruction  of  the  wall  and  build- 
ings." 

We  think  the  principles  enunciated  in  the  above  quotation  ap- 
ply to  this  case.  By  tilie  conveyances  of  the  owner  of  both  stores 
of  the  middle  store  to  plaintiffs'  grantor,  she  acquired  a  right  to  use 
the  stairway, — ^the  same  as  the  defendants  in  the  case  cited  acquired 
the  right  to  use  the  party  wall,  one-half  of  which  was  on  plaintiffs' 
premises;  but  such  right  terminated  on  the  destruction  of  the  build- 
ings. 

Respondents  also  claim  that  under  the  deed  from  Coonley  and 
Hughes  to  Margaret  A.  Cantwell,  set  out  in  the  complaint,  she,  her 
heirs  and  assigns,  acquired  an  easement  in  and  a  right  to  use  the 
stairway  existing  when  the  conveyance  was  made,  and  also  the 
stairway  erected  by  defendants  since  the  destruction  of  the  build- 
ing. The  complaint  does  not  contain  a  copy  of  the  deed  in  ques- 
tion, or  a  statement  of  its  contents,  except  as  above  quoted.  The 
answer  to  which  the  demurrer  was  interposed  did  not  deny  the  ex- 
ecution of  the  deed.  We  think  the  recital  of  the  provisions  of 
said  deed  in  the  complaint  does  not  show  a  conveyance  to  Mar- 
garet A.  Cantwell  of  any  other  or  greater  right  than  she  possessed 
before  it  was  executed.  The  deed  (as  the  complaint  states)  con- 
veyed a  right  "to  pass  and  repass  up  and  down  the  passageway  or 
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stairway  between  the  stores  owned  by  Margaret  A.  Oantwell,  i 
of  the  parties  of  the  first  part  hereto,  at  all  times,  in  common  \ 
the  parties  of  the  first  part  hereto,  for  the  purpose  of  going  and 
turning  to  and  from  the  rooms  in  the  upper  part  of  said  stoi 
The  language  above  quoted  should  be  deemed  to  apply  to  the  ro^ 
and  stairway  in  the  building  then  standing,  and  cannot  be  consti 
to  convey  a  right  in  the  space  occupied  by  the  stairs,  or  a  righ 
rebuild  after  their  destruction,  or  a  right  in  a  new  stairway  i 
new  building  that  might  thereafter  be  erected  by  defendant, 
is  true  th^  the  conveyance  was  to  Margaret  A.  Cantwell,  her  h 
and  assigns.  But  the  old  building  might  have  stood  a  hun< 
years,  and  in  that  case  the  heirs  or  assigns  of  the  grantee  w( 
liave  been  entitled  to  the  benefit  of  the  conveyance.  We  think 
the  stairway  referred  to  in  the  deed  in  question,  as  set  out  in 
complaint,  was  the  stairway  existing  when  the  conveyance  was 
ecuted;  and  hence  it  did  not  appear  from  the  :i1  legations  in 
complaint  that  there  was  any  conveyance  of  any  easement  in  a 
building  to  be  erected  after  the  destruction  of  the  old  one.  Tl 
is  no  provision  in  the  deed  as  so  set  out  which  would  have  < 
pelled  defendants  to  rebuild  the  west  store,  or,  if  they  did  rebi 
to  place  a  new  stairway  where  the  former  one  was,  or  which  w< 
have  allowed  plaintiffs  to  erect  a  new  stairway  on  the  failure  ol 
fendants  to  do  so.  We  are  inclined  to  think,  therefore,  tliat 
complaint  failed  to  show  any  right  on  the  part  of  plaintiffs  tc 
easement  in  the  stairway  in  question,  and  hence  to  state  a  cans 
action,  and  on  that  ground  the  court  below  erred  in  sustaining 
demurrer.  Harvey  v.  Brisbin,  16  N.  Y.  St  Rep.  42.  Peopl 
Booth,  32  N.  Y.  397. 

Assuming,  however,  that  the  complaint  did  state  a  cause  of 
tion,  we  think  the  answer  contained  denials  of  the  averments  tb 
in  which  could  not  be  properly  held  InsufiQcient.  As  we  liave  s 
the  complaint  contained  no  copy  of  the  deed  from  Coonley 
Hughes  to  Cantwell.  As  far  as  it  stated  the  contents  of  the  d 
that  instrument  did  not  appear  to  convey  to  the  grantee  any  e 
ment  in  the  land  or  in  a  new  structure  that  might  be  erected  a 
the  destruction  of  the  one  standing.  The  complaint,  however 
leged  inferentially,  and  in  the  way  of  a  legal  conclusion,  that  pi 
tiffs,  under  the  provisions  of  said  deed,  and  by  reason  of  all  the 
cnmstances  set  out  in  the  complaint,  became  legally  entitled  t< 
easement  in  the  new  stairway.  To  such  a  complaint,  so  sta 
the  canse  of  action,  if  any,  we  think  the  denials  in  the  answer  v 
sufiQcient,  and  that  the  demurrer  thereto  should  not  have  been 
tained.  The  answer  is  somewhat  indefinite  and  obscure,  and  do 
less  could  have  been  corrected  on  a  motion  to  make  it  more  defi 
and  certain;  but  it  alleges  that  under  said  deed  any  right  acqu 
by  Margaret  A.  Cantwell,  her  heirs  and  assigns,  terminated  i 
the  destruction  of  the  old  building;  that  the  deed  in  question 
lated  to  and  only  conveyed  an  easement  in  the  old  stairway, 
not  in  the  new  one.  There  being  no  copy  of  the  deed  in  the  c 
plaint,  and  only  a  partial  statement  of  its  provisions,  as  hei 
fore  shown,  the  above  denials  in  the  answer  raised  an  issue.     PI 
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ig  alleged  only  the  -legal  effect  of  the  conveyance  in  their 
:  of  the  cause  of  action,  defendants,  in  the  answer,  could 
eir  example.  The  answer  also  denies  the  allegations  of 
laint  that  plaintiffs  had  sustained  damages  to  the  amount 
r  any  other  sum,  and  alleged  that  the  defendants  were  the 
jrs  of  the  space  occupied  by  the  new  stairway,  and  of  the 
se  the  same.  The  answer  also  denied  that,  either  in  fact 
laintiffs  had  tlie  rights  claimed  by  them  in  the  new  stair- 
ay  right,  claim,  easement,  or  privilege  in  or  over  the  same. 

to  the  complaint  in  the  action  the  answer  should  have 
[  sufQcient,  and  hence  that  the  judgment  should  be  re- 
id  judgment  rendered  for  defendants  on  the  demurrer,  with 

costs.     All  concur. 


In  re  SUYDAM'8  WILL. 

Court,  Oeneral  Term,  Second  Department    Febmary  11,  1895.) 

Undue  Influence — Leoact  to  Attorney. 

icy  to  tbe  attorney  wbo  drew  the  will  does  not  show  tmdue  In- 
as  the  mle  as  to  transactions  Inter  tIyob  between  attorney  and 
oes  not  apply  to  a  provlaion  In  a  will  In  favor  of  an  attorney. 

APACiTT  TO  Make— Prejudice. 

ling  towards  and  prejudice  against  the  natural  objects  of  testator's 

though  nnjustlflable,  do  not  vitiate  his  will. 

from  surrogate's  court,  Kings  county. 
[ing  for  the  probate  of  the  will  of  Adrian  M.  Buydam,  de- 
The  probate  was  contested  by  Leah  V.  G.  Naul  and  three 
e  daughters  of  Peter  F.  Suydam,  testator's  brother.     Tlie 
idmitted  to  probate,  and  contestants  appeal.     Affirmed, 
before  DYKMAN,  PBATT,  and  CULLEN,  J  J. 

F.  Elliott,  for  appellants. 
Bolfe,  for  respondents. 
Graves,  for  Bushwick  Avenue  Church. 
H.  Fisher,  for  Industrial  Home. 

N,  J.  This  is  an  appeal  from  a  decree  of  the  surrogate 
n^  of  Kings  admitting  to  probate  the  last  will  and  a  codi- 
»  of  Adrian  M.  Suyd^.  This  appeal  presents  solely  a 
>f  fact     The  evidence  is  brief,  and  requires  but  little  dis- 

The  appellants  are  nieces  of  the  testator,  and  disinherited 
11.  There  is  no  question  here  of  dementia,  or  loss  of  in- 
herefore  the  only  attack  that  can  be  made  on  the  will  is 

allegation  of  undue  influence  or  of  mental  delusion  as  to 
lants.  There  is  no  evidence  whatever  to  support  the  first 
tcept  that  the  lawyer  and  draftsman  of  the  will  is  given 

legacy  of  f3,000.  The  rule  that  prevails  as  to  transac- 
r  vivos  between  client  and  attorney  does  not  apply  to  a  will 
the  client  In  favor  of  his  attorney.  In  re  Smith,  95  N.  Y. 
this  case  the  legacy  to  the  attorney  is  but  a  small  part  of 
:2N.T.fl.no.5 — 29 
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the  estate,  and  it  is  conceded  that  for  years  prior  to  his  decease  tl 
had  been  no  disposition  on  the  part  of  the  testator  to  favor  the 
pellants.  It  appears  that  a  number  of  years  ago  the  testator  t 
offense  at  some  conduct  of  liis  brother,  the  father  of  the  appella 
This  led  to  unfriendly  feelings,  not  only  against  the  brotJier, 
also  against  the  brother's  family,  including  the  appellants.  At 
10  years  ago  another  brother — Jacob— -died.  Jacob  left  the  gi 
portion  of  his  property  to  his  nieces,  the  appellants,  and  to 
testator,  Adrian,  simply  a  burial  plot.  These  testamentary  disp 
tions  by  his  brother  seem  to  have  further  imbittered  the  feeling 
the  testator  towards  his  nieces,  and  he  appears  to  have  contra: 
with  some  degree  of  anger  the  gift  of  substantial  property  to 
nieces  and  the  burial  plot  to  himself.  This  animosity  on  the  par 
the  deceased  continued  till  his  death,  and  undoubtedly  the  wil 
largely  the  result  of  that  feeling.  But  anger  and  ill  will,  howc 
unjustifiable,  cannot  defeat  the  testator's  will.  "On  questions 
testamentary  capacity,  courts  should  be  careful  not  to  confound  ] 
verse  opinions  and  unreasonable  prejudices  with  mental  alienat 
These  qualities  of  mind  may  exist  even  in  a  high  degree,  and 
so  far  as  regards  the  view  which  the  law  takes  of  the  case,  the  f 
ject  may  be  sane,  and  competent  to  perform  a  legal  act."  Soc 
V.  Hopper,  33  N.  Y,  619.  There  is  no  evidence  to  show  that 
testator  even  erred  in  his  belief  as  to  the  facts  out  of  which  his 
mosity  sprung,  much  less  that  he  labored  under  any  insane  deluf 
as  to  those  facts.  His  feelings  may  have  been  unkind,  uncharita 
and  even  wicked,  but  unfortumately  they  are  not  wholly  unkn< 
in  the  history  of  human  nature.  Certain  it  is  that  no  subject  bre 
more  bitter  family  dissension  or  quarrels  than  what  are  regar 
as  nnfair  dispositions  of  the  family  heritage.  These  feelings  oJ 
far  outweigh  any  grief  at  the  loss  of  the  deceased.  The  decree 
pealed  from  should  be  affirmed,  with  costs.     All  concur. 


(84  Hun.  IGO.) 

WINNE  V.  HOUGHTALINa 

(Supreme  Court,  General  Term,  Third  Department.   February  12,  1885. 

EzBctrrion — From  Justice  CotrRT— Kknewal. 

Under  Code  Civ.  Proc.  §S  9025,  8027,  providlngr  that  an  ezecntioa  ist 
by  a  Justice  of  the  peace  must  be  made  returnable  In  60  daTs,  and  t 
on  return  unsatisfied,  the  Justice  may  issue  a  new  execution,  or,  by 
dorsement,  may  renew  the  original  execution  for  60  days,  a  renewal 
30  days  Is  void. 

A,ppeal  from  special  term,  Schoharie  county. 

Action  by  Isaac  W.  Winne  against  David  Hooghtaling.  From 
order  discharging  defendant  from  custody  under  an  ezecut 
against  the  person,  plaintiff  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRK 
JJ. 

O.  M.  Palmer,  for  appellant 
L.  W.  Baxter,  for  respondent. 
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PUTNAM,  J.  This  is  an  appeal  from  an  order  discharging  re- 
spondent from  the  custody  of  the  sheriff  of  Schoharie  county,  N.  Y., 
he  being  detained  under  an  execution  issued  against  the  person  by 
a  justice  of  the  peace,  and  having  been  brought  before  a  justice  of 
this  court  upon  a  writ  of  habeas  corpus.  A  judgment  waa  ren- 
dered in  favor  of  plaintiff  against  defendant  for  wrongful  conversioh 
of  property  by  a  justice  of  the  peace.  An  execution  waa  properly 
issued  upon  said  judgment  Iby  said  justice  on  the  29th  day  of  March, 
1894,  against  the  person  of  said  respondent.  This  execution  waa 
renewed  by  said  justice  on  the  28th  day  of  May,  1894,  by  indorsing 
in  said  execution  the  following: 

"The  within  execution  la  hereby  renewed  this  28th  day  of  May,  1894,  for  tba 
term  of  thirty  days.  Augustus  Parsons,  Justice  of  the  Peace." 

For  a  failure  to  pay  said  judgment  the  defendant,  Houghtaling, 
was  taken  into  custody  by  a  constable  on  the  9th  day  of  June,  1894, 
and  imprisoned  in  the  jail  of  Schcdiarie  county,  where  he  was  de- 
tained by  the  sheriff  until  dischai^d  by  the  order  aforesaid,  from 
which  this  appeal  is  taken.  The  order  discharging  the  prisoner  was 
granted  on  the  sole  ground  that  the  indorsement  of  renewal  upon 
the  execution  waa  irregular  and  void.  It  is  provided  by  the  Code 
of  Civil  Procedure  (section  3025)  that  an  execution  issued  by  a  justice 
of  the  peace  must  be  made  returnable  in  60  days.  Also  (section 
3027),  that  on  the  return  of  the  execution  issued  by  a  justice  of  the 
peace,  wholly  or  partly  unsatisfied,  he  may  issue  a  new  execution, 
or  renew  the  former  one,  as  follows: 

"An  execution  is  renewed  by  a  written  indorsement  thereupon  to  that  effect, 
Blj;ned  by  the  justice,  and  dated  upon  the  day  when  it  is  made.  •  •  *  Each 
indorsement  renews  the  execution  for  sixty  days  from  the  date  thereof." 

It  thus  appears  that  a  justice,  on  the  return  of  an  execution  un- 
satisfied, may  at  his  election  issue  a  new  execution  or  renew  the 
former  one.  If  he  issues  a  new  execution,  it  must  be  returnable 
under  the  provisions  of  section  3025  within  60  days,  and,  if  he  re- 
news the  former  execution,  it  is  a  renewal  for  the  same  period.  A 
renewal  has  the  same  effect  and  stands  in  the  place  of  a  new  ex- 
ecution. The  justice  in  this  case,  instead  of  renewing  the  execution 
as  provided  by  statute,  indorsed  on  it  a  restricted  renewal  whereby 
he  attempted  to  make  it  returnable  in  30  days  instead  of  60.  8nch 
a  renewal  had  no  authority  from  tiie  statute,  and  we  think  that  the 
court  below  was  correct  in  holding  It  void.  In  Toof  v.  Bently,  5 
Wend.  276,  the  defendant,  Bently,  had  obtained  a  judgment  against 
plaintiff  in  a  justice  court  for  150.87,  and  the  justice  had  issued  an 
execution  made  returnable  in  60  days.  Under  the  statute  then  ex- 
isting, it  should  have  been  returnable  in  90  days.  A  levy  was  made 
under  the  execution  on  Toof  s  personal  property,  and  the  property 
was  locked  up  in  his  building.  The  defendant,  Bently,  and  Harris, 
the  constable,  after  such  levy,  broke  into  the  building  where  the 
property  was  situated,  and  for  such  trespass  the  action  was  brought 
Savage,  0.  J.,  in  delivering  the  opinion  of  the  court,  says: 

"The  Justice  had  jurisdiction;  the  judgment  was  regular.  If  the  execution 
liad  been  returnable  in  ninety  days,  the  officer  would. hare  been,  justified.    The 
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defendant  In  tbe  execution  (the  plaintiff  here)  was  not  Injured  by  the  en 
the  return  of  the  execution,  but  It  Is  well  settled  that  inferior  and  U; 
Jurisdictions  must  be  confined  strictly  to  pursue  the  authority  given 
The  Justice  liad  no  more  authority  to  issue  an  execution  In  the  case  I 
him,  returnable  In  sixty  days,  than  in  thirty  days,  or  even  In  ten  days; 
surely  such  an  execution  would  be  no  protection  to  the  officer,  because  o 
f^ce  of  the  process  it  was  not  such  a  one  as  the  justice  had  authority  to 
npoa  such  a  Judgment  In  my  (pinion,  therefore,  the  execution  was  no  J 
catlMi." 

The  same  doctrine  was  held  in  Farr  v.  Smitli,  9  Wend.  338. 
that  case  an  execution  issued,  returnable  in  30  instead  of  90  daj 
provided  by  statute,  was  held  void.  We  are  not  cited  by  api>e 
to  any  authorities  in  conflict  -with  the  above.  Under  the  doct 
therein  laid  down,  we  must  hold  that  the  renewal  which  the  jn 
assumed  to  make  in  this  case  for  30  days  was  an  unauthorized 
by  the  justice,  and  void.  It  was,  to  all  intents  and  purposes 
same  as  if  he  had  on  the  return  of  the  first  execution  issued  a 
one  for  30  days,  instead  of  60  days.  A.  justice's  court  being  oi 
limited  jurisdiction,  and  the  renewal  assumed  to  be  made  in 
case  being  unauthorized  by  any  statute,  it  was  void,  and  did 
justify  the  officer  in  arresting  the  plaintiff.  It  is  claimed,  how 
by  the  appellant,  that,  the  plaintiff  having  been  imprisoned  by  v 
of  the  execution  issued  upon  a  judgment  duly  obtained  against 
under  the  provisions  of  section  2016  of  the  Code  of  Civil  Proce 
he  could  not  be  discharged  from  imprisonment  by  a  writ  of  hs 
corpn&  But  in  this  case,  as  we  have  seen,  the  execution  was  ' 
out  authority,  although  the  judgment  on  which  it  was  attempt 
be  issued  was  duly  obtained.  One  arrested  under  a  judgmen 
tained  without  jurisdiction,  or  under  a  process  not  authorize 
the  judgment  or  by  statute,  may  be  released  by  a  writ  of  hs 
corpua  The  statute  (section  2016,  supra),  which  provides  thai 
detained  by  virtue  of  an  execution  or  other  process,  issued  up 
judgment,  decree,  or  final  order,  shall  not  be  entitled  to  a  wi 
habeas  corpus,  refers  to  a  valid,  authorized,  and  not  a  void,  execv 
In  People  v.  Liscomb,  60  K.  Y.  559-669,  Allen,  J.,  says: 

*^he  probibitioo  of  the  forty-second  section  of  the  habeas  eorpaa  act,  f 
ding  the  inquiry,  by  the  court  or  officer,  into  the  legality  ot  any  {trevions 
ment,  decree,  or  execution  specified  In  the  twenty-second  section,  does  no 
cannot,  without  nullifying,  in  good  measure,  the  provisions  of  that  and 
sections  of  the  act,  take  from  the  court  or  officer  the  power,  or  relieve  lilm 
the  dnty,  of  determhilng  whether  the  process,  Judgmrait,  decree,  or  exe< 
emanated  from  a  court  of  competent  Jurisdiction,  and  whetl^r  the  court 
Ing  the  judgment  or  decree,  or  issuing  the  process,  had  the  legal  and  c 
tntlonal  power  to  give  such  Judgment,  or  send  forth  such  process.  * 
The  Inquiry  is  necessarily,  in  every  case,  whether  the  process  is  void,  an 
officer  or  court  having  jurlsdictlMi  of  the  writ  must  pass  upon  it.  If  ) 
cess,  good  in  form,  issued  upon  a  judgment  of  a  court  having  Jurisdi 
either  general  or  limited,  must  in  all  cases  be  assumed  to  be  valid  unt 
Judgment  be  reversed  upon  error,  the  remedy  by  writ  of  habeas  corpus  m 
of  but  little  value." 

The  doctrine  so  enunciated  in  the  case  above  cited  was  foll< 
and  approved  in  People  v.  Warden  of  County  Jail,  100  N.  Y.  2< 
2  N.  E.  870.    It  follows  that  the  order  should  be  affirmed,  with  c 

HEBRICK,  J.,  concurs.    MAYHAM,  P.  J.,  not  acting. 
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(S4  Hun.  14a) 

GOMEZ  et  al.  y.  HAGAMAN  et  al. 

(Supreme  Conrt,  General  Term,  Third  Department    February  12,  1895.) 

Fbaddulbnt  Conybtancbs— Pbbfsrenob  of  CsEDiroBa — Bill  of  Salb. 

A  falling  debtor  may  prefer  any  of  hla  creditors  by  a  bill  of  sale  to  tba 
extent  of  bis  entire  property,  as  the  statute  limiting  the  amount  of  pref- 
erence only  applies  to  general  assignments  for  the  benefit  of  creditors. 

Appeal  from  judgment  on  report  of  referee. 

Action  hj  Jose  Gomez  and  others  against  William  Hagaman  and 
others  to  set  aside  a  biU  of  sale  of  certain  personal  property  made 
by  defendants  Samuel  Stevens  and  John  J.  Van  Schoonhoven,  com- 
posing the  firm  of  Samuel  Stevens  &  Co.,  to  the  defendants  Hagaman 
and  others,  composing  the  Arm  of  Frank  Wooster  &  Co.,  on  the 
ground  that  the  same  was  made  and  accepted  with  intent  to  hinder, 
delay,  and  defraud  creditors,  and  on  the  further  ground  that  it  was 
in  violation  of  the  law  relating  to  assignments  for  benefit  of  cred- 
itors. Tlie  complaint  was  dismissed  on  the  merits,  and  plaintifFs 
appeal.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

Montignanl,  Mallory  &  Elmendorf  (Qeorge  H.  Mallory,  of  counsel), 
for  appellants. 

George  H.  Stevens,  for  Samuel  C.  Wooster. 

Stedman,  Thompson  &  Andrews  (Arthur  L.  Andrews,  of  counsel), 
for  respondents. 

FEB  CURIAM,  It  Is  now  settled  that  a  failing  debtor  mayprefer 
any  of  his  creditors  by  a  bill  of  sale  to  such  an  extent  as  his  property 
will  permit;  that  the  statute  limiting  the  amount  of  preferences 
only  applies  to  a  general  assignment  for  creditors.  The  conclusion 
reached  by  Parker,  J.,  in  London  v.  Martin,  79  Hun,  229,  29  TS.  Y. 
Supp.  396,  is  clearly  supported  by  the  authorities  cited  in  his  opinion. 

The  only  questions,  then,  to  be  considered,  are  of  fact  After  read- 
ing and  carefully  considering  the  evidence  contained  in  the  case,  and 
the  elaborate  points  presented  by  counsel,  we  have  reached  the  con- 
clusion that  we  cannot  properly  reverse  the  findings  of  the  referee 
on  the  facts.  There  was  testimony  from  which  he  was  justified  in 
determining  that  the  firm  of  Samuel  Stevens  &  Co.  assumed  the 
debts  of  Samuel  Stevens,  in  his  business,  existing  on  April  1,  1887. 
Such  an  assumption  may  be  established  by  facts  and  circumstances, 
although  there  was  no  express  agreement  between  the  parties  to  that 
effect  Peyser  v.  Myers,  135  N.  Y,  599,  32  N.  E.  699;  Hannigan  v. 
Morrissey  (N.  Y.)  27  N.  E.  402.  The  facts  and  circumstances  ap- 
pearing in  this  case  were  sufficient  to  sustain  tiie  conclusion  reached 
by  the  referee,  and  the  evidence  also  upholds  his  finding  that  the 
bill  of  sale  which  this  action  is  brought  to  set  aside  was  not  executed 
with  intent  to  hinder,  delay,  or  defraud  creditors.  If  the  White  debts 
mentioned  in  the  bill  of  sale  was  not  a  copartnership,  but  an  indi- 
vidual, debt  of  Samuel  Stevens,  that  fact  would  not,  in  our  judgment, 
avoid  the  bill  of  sale  as  to  Wooster  and  Hagaman;   the  evidence 
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shoTring  that  they  received  it  in  good  faith,  to  secure  honest  d( 
and  without  any  knowledge  tiiat  White's  claim  was  not  a  firm  d 
We  think  it  unnecessary  to  enter  into  a  discussion  of  the  quest 
of  fact  involTed,  and  conclude  that  the  judgment  should  be  aflSn 
with  costs. 

(84  Hun,  302.) 

HEATH  V.  NEW  YORK  BUILDING  LOAN  BANKING  CO. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  IS 

JUDSMEKT — AlCENDMENT — SUBSTANTIAI,  CHANGE. 

A  .ludpment  si-anting  leave  to  plaintiff  to  redeem  land  conveyed  t 
fendant  loan  association  to  secure  a  loan,  on  payment  of  the  amount  t 
to  be  due  to  defendant,  Including  the  premium  bid  by  plaintiff  to  si 
the  loan,  which  defendant;  In  his  answer,  alleged  to  be  due,  cannot  t 
wards  be  amended  by  disallowing  such  Item,  since  such  amendment  i 
a  correction  of  a  clerical  error,  or  a  mistake  of  computation,  but  cht 
the  substantial  rights  of  the  parties. 

Appeal  from  special  term,  Kings  county. 

Action  by  Ctebrge  H.  Heath  against  the  New  York  Building  1 
Banking  Ck)mpany  to  set  aside  a  mortgage  and  rescind  a  deed 
agreement  From  an  order  resettling  tiie  findings  in  the  ac 
defendant  appeals.    Beversed. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Booraem,  Hamilton,  Beckett  &  Bansom,  for  appellant. 
A-  J.  Perry,  for  respondent. 

GULLEN,  J.  This  is  an  appeal  from  an  order  of  the  special ' 
resettling  the  findings  in  an  action  tried  before  the  court  wit 
a  jury,  and  modifying  the  judgment  granted  therein.  The  a< 
was  brought  to  set  aside  a  mortgage,  and  to  resdnd  a  deed 
agreement,  upon  plaintiff  paying  to  tiie  defendant  the  amoui 
its  advances.  It  resulted  in  a  judgment  which  purported  to  dis 
the  complaint  on  its  merits,  and  at  the  same  time  allowed 
plaintiff  to  redeem  within  a  given  period,  on  payment  of  a  spec 
sum;  and,  on  his  failure  to  redeem,  it  decreed  a  sale  for  the  payi 
of  defendant's  lien.  The  decree  adjudged  that  there  was  due 
owing  to  the  defendant,  and  a  lien  on  the  land,  the  sum  of  |8,01 
Of  this  amount,  |3,800  was  the  premium  bid  by  the  plaintiff  t 
cure  the  loan.  In  this  judgment  the  defendant  acquiesced, 
months  after  it  was  rendered,  the  plaintiff,  on  an  affidavit 
there  was  no  consideration  for  this  item  of  ^,800,  and  that  it 
either  imaginary  and  void  or  usurious,  applied  to  the  court  to  si 
the  allowance  of  the  item  from  the  findings,  and  to  reduce 
amount  fixed  by  the  judgment  accordingly.  The  order  appealed  ; 
granted  the  application  to  the  extent  that  it  reduced  the  am 
allowed  for  the  premium  from  ?3,800  to  1211.12. 

We  think  the  order  of  the  special  term  erroneous.    The  powi 
this  court  to  correct  its  records  is  unquestionable.    Bohlen  v. 
road  Co.,  121  N.  Y.  546,  24  N.  E.  932.    The  case  cited,  while  it  afl 
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the  existence  of  this  power  in  ita  broadest  extent,  also  enunciates 
the  principles  upon  whidb.  the  power  should  be  exercised: 

"I  am  not  aware  that  tbe  courts  have  ever  been  denied  the  inherent  power 
to  correct  their  records  where  tiie  correction  relates  to  mistakes  or  errors 
wrhlch  may  be  termed  'clerical*  In  their  nature,  or  where  It  is  made  In  order 
to  conform  the  record  to  the  truth.  They  should  not,  after  the  final  judgment, 
by  amendment,  change  a  ruling  upon  the  law,  or  alter  the  decision  upon  the 
merits;  for,  by  so  doing,  the  substantial  rights  of  the  adverse  party  would  be 
really  affected.  But  where  the  amendment  is  in  the  line  of  the  correction  of 
a  mistake  or  of  an  omission  obviously  due,  as  in  this  case,  to  the  trial  Judge's 
oversight,  the  power  to  make  it  is  a  general  and  incidental  one." 

In  the  present  case  the  amendment  corrected  no  clerical  error  nor 
mistake  of  computation,  but  it  changed  the  substantial  rights  of  the 
parties.  The  defendant,  in  its  answer,  set  up  a  counterclaim,  alleg- 
ing that  this  sum  of  |3,800,  with  others,  was  due  to  it,  and  prayed 
for  a  sale  of  the  land  to  satisfy  its  claim.  The  judgment  and  fold- 
ings allowed  this  claim  to  the  defendant  By  the  amendment,  the 
claim  is  disallowed,  except  to  the  extent  of  1211.12.  This  does  not 
axise  from  arithmetical  mistake,  but  from  a  substantial  difference 
in  the  rulings  of  the  court  between  the  original  and  amended  find- 
ings as  to  the  legal  rights  of  the  defendant  Nor  is  the  amendment 
made  to  conform  the  record  to  the  actual  decision  of  the  court  The 
plaintiff,  in  his  affidavit,  does  not  claim  that  the  judgment  and  find- 
ings do  not  accord  with  the  decision  made.  His  allegation  concern- 
ing this  disputed  item  is  not  that  the  court  did  not  allot  it,  but  that 
the  court  should  not  have  allowed  it  It  may  very  wdl  be  that  the 
original  award  to  defendant  was  erroneous,  and  the  present  award  is 
correct;  but,  the  error  was  to  be  corrected  either  by  appeal  or  by  the 
grant  of  a  new  trial.  It  may  be,  also,  that  the  plaintiff  presented  such 
a  case  of  surprise  or  ne^ect  upon  the  part  of  his  attorney  as  to 
justify  granting  him  a  new  triaL  If  a  proper  case  is  made,  he  may 
atUl  obtain  that  relief;  but  the  judgment  should  not  have  been 
changed,  except  after  a  hew  trial,  upon  which  the  defendant  would 
have  had  opportunity  to  produce  additional  evidence  and  justify  its 
claim.  The  order  api)ealed  from  should  be  reversed,  and  the  motion 
denied,  with  |10  costs  and  disbursements.    All  concur. 


184  Hun,  121.) 

IRISH  V.  HORN. 

(Supreme  Court,  General  Term,  Third  Department    February  12,  1805.) 

1.  EviDBNCK — Books  of  Accooht — Prkliminart  Proof. 

Plaintiff's  books  of  account,  kept  by  himself,  are  not  admissible  In  evi- 
dence unless  be  shows  that  he  had  no  clerk,  and  that  be  kept  fair  and 
honest  Iraoks  of  account 

91  Same — Memobakduic. 

PlaintifTs  books  of  account,  kept  by  himself,  are  not  admissible  aa' 
memoranda  of  the  facts  entered  therein  unless  plaintiff  testifies  that  the 
entries  were  correctly  made,  and  that  he  is  unable  to  recollect  the  facta 
independently  thereof. 

Appeal  from  Warren  county  court 

Action  by  Edward  D.  Irish  against  Elizabeth  C.  Horn  to  recover 
the  price  of  goods  sold  and  delivered,  and  for  work  done.    Judgment 
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wag  rendered  in  favor  of  plaintiff  in  the  justice's  court,  and 
affinned  by  tlie  county  court  Prom  the  judgment  of  afflrmanc< 
fendant  appeals.    Berersed. 

Argued  before  MAYHAM,  P.  J,  arid  PUTNAM  and  HEER 
JJ. 

A-  Armstrong,  Jr.,  for  appellant. 
Robert  Imrie,  for  respondent. 

PUTNAM,  J.  Plaintiff,  on  the  trial  before  the  justice  to  prov 
claim  set  out  in  his  complaint,  read  in  evidence  pages  83  and 
his  book  of  account  It  is  urged  by  api>ellant  that,  althougl 
fendant's  objections  to  such  book  of  account  were  overruled,  \ 
tiff  neglected  to  actually  read  said  pages  83  and  84,  and  hence  1 
was  no  evidence  whatever  before  the  justice  to  establish  plaii 
cause  of  action.  The  learned  county  judge,  however,  reachec 
conclusion  that  plaintiff's  book  was  on  the  trial  treated  aii< 
gaided  as  in  evidence,  and  hence  on  the  appeal  it  should  be  de 
tiiat  pages  83  and  84  of  the  book  were  read.  We  will  assume 
the  conclusion  reached  by  the  court  below  in  that  regard  was 
rect 

We  think,  however,  that  the  Justice  erred  in  overruling  th 
jections  of  defendant  to  the  reception  of  the  book  in  evidence 
was  not  properly  admitted  as  a  book  of  account  The  necessary 
preliminary  proof  required  to  make  it  competent  evidence  as 
was  not  given.  It  was  not  shown  that  plaintiff  had  no  clerk; 
he  kept  fair  and  honest  books  of  account,  etc.  See  Dooley  v.  1 
(Sup.)  11  N.  Y.  Supp.  239.  Nor  was  it  properly  received  aa  a  m 
randum,  for  the  same  reason.  To  render  a  memorandum  comp< 
in  connection  with  the  testimony  of  a  witness,  such  witness  mas 
tify  that  the  memorandum  was  correctly  made,  and  that  he  is  ui 
to  recollect  the  facts  independently  of  the  entries  therein.  Ba 
Madden,  114  N.  Y.  280-284,  21  N.  E.  408. 

Judge  Selden,  in  Russell  v.  Railroad  Co.,  17  N.  Y.  134-140,  sa; 

"It  Is,  however,  an  Indispensable  preliminary  to  the  introdaction  of  t 
memorandum  in  evidence  that  it  should  appear  •  •  •  that  the  n 
Is  unable,  with  the  aid  of  the  memorandum,  to  speak  from  memory  as 
facts.  It  is  as  an  auxiliary  to,  and  not  as  a  substitute  for,  the  oral 
mony  of  the  witness,  that  the  writing  is  admissible.  It  Is  the  duty  ( 
court.  In  all  such  cases  to  see,  before  receiving  the  memorandum  in  cvi 
that  It  was  made  at  or  about  the  time  of  the  transaction  to  which  it  n 
thait  Its  accuracy  is  duly  certified  by  the  oath  of  the  witness;  and  that 
Is  a  necessity  for  its  Introduction,  on  account  of  the  Inability  of  the  w 
to  recollect  the  facts." 

Plaintiff  neglected  to  testify  that  the  account  on  pages  83  ai 
'  of  Ills  book  contained  a  true  and  correct  statement  of  materials 
labor  furnished  defendant,  entered  on  said  book  at  or  about  the 
of  said  transaction,  and  that  he  was  unable  to  remember  the  i 
independently  of  the  entries  in  the  book.  On  the  contrary,  pla 
testified  that  he  had  other  means  than  the  items  set  forth  ii 
book  of  showing  what  goods  were  sold  and  labor  performed  fo 
fendant,  except  what  Mr.  Black  got.    To  render  pages  83  and  i 
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I^alntiff's  book  competent  as  a  memorandum,  plaintiff  riionld  haye 
sworn,  in  substance,  that  he  made  the  charges  therein  of  materials 
sold  to  and  labor  performed  for  defendant  at  the  time  the  several 
items  were  furnished;  tliat  the  account  was  correctly  kept;  and 
that  he  was  unable  to  remember  such  items  independently  of  the 
memorandum.  In  the  absence  of  such  testimony,  we  think  the  jus- 
tice erred  in  overruling  the  objections  of  defendant  to  the  book 
of  account,  and  also  that  sudx  book  read  in  evidence  failed  to  es- 
tablish plaintiff's  cause  of  action. 

We  think  the  justice  also  erred  in  excluding  evidence  offered  by 
the  defendant  of  conversations  between  plaintiff  and  Black  as  to 
clapboards,  in  overruling  defendant's  objections  to  testimony  offered 
by  plaintiff  as  to  conversations  and  transactions  between  him  and 
Blac^  and  fell  into  other  errors  which  we  deem  unnecessary  to  dis- 
cuss, as,  for  the  reason  above  stated,  the  judgment  must  be  reversed. 
Judgment  reversed,  with  costs  in  this  court  and  the  court  below.  All 
concur. 

(84  Hun,  216.) 

^  BENNETT  v.  GREENWICH  &  J.  R.  CO. 

(Supreme  Court,  General  Term,  Xblrd  Department    Febmary  12,  189-5.) 

Master  akd  Servant — SoFnciKucr  of  Appmanceb— Question  fob  Jury. 

Where  a  railroad  company  uaes  cars  with  drawheads  of  different  helfchts, 
It  la  a  question  for  the  lary  whether,  in  failing  to  furnish  crooked  links 
anltable  to  the  coupling  of  such  can.  it  failed  to  furnish  reasonably  safe 
appliances. 

Appeal  from  circuit  court,  Washington  county. 

Action  by  William  Bennett  against  the  Greenwich  &  Johnsonville 
Ballroad  (Company  for  personal  injuries.  From  a  judgment  of  non- 
snii,  plaintiff  appeals.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Frank  B.  Hull  (T.  F.  Hamilton,  of  counsel),  for  appellant. 
Gibson  &  Van  Kirk  (0.  C.  Van  Kirk,  of  counsel),  for  respondent 

MAYHAM,  P.  J.  The  plaintiff  was  injured  while  attempting  to 
couple  care  on  the  defendant's  railroad.  The  proof  shows  that  the 
cars,  in  attempting  to  couple  which  he  was  injured,  were  cars  from 
other  railroads  than  that  of  the  defendant's;  that  there  was  a  differ- 
ence in  the  height  of  the  drawheads,  in  which  the  coupling  link  was 
to  be  inserted,  of  about  four  inches;  that  the  plaintiff  was  ordered 
by  the  conductor  of  the  train  to  couple  the  care,  and  when  the  care 
were  within  four  feet  of  each  other,  one  moving  slowly  and  the  other 
stationary,  the  plaintiff  discovered  the  difference  in  the  height  of 
the  drawheads,  and  that  there  was  no  crooked  link  provided  for  such 
conditions;  that  the  link  was  in  the  lower  drawhead,  and  at  about 
the  time  of  the  discovery  of  the  difference  in  the  height  of  the  bump- 
era  the  conductor  directed  him  to  change  the  link  from  the  lower 
to  the  higher  drawhead,  but  he  was  unable  to  do  so,  by  reason 
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of  the  near  proximity  of  the  cars  to  each  other;  that  in  his  atten 
either  to  couple  the  cars  in  the  condition  in  -which  they  were,  or 
change  the  link  from  the  lower  to  the  upper  drawhead,  the  pla 
tiff's  arm  caught  between  the  bumpers,  and  was  so  injured  as 
necessitate  amputation.  The  evidence  discloses  that  the  defendi 
kept  no  car  inspector,  and  had  no  printed,  written,  or  other  ru 
for  the  government  of  its  employes,  or  the  management  or  equ 
ment  of  its  cars.  The  proof  showed  that  it  was  customary  for  n 
roads  to  carry  crooked  links  with  which  to  couple  cars  of  difFert 
height.  There  was  also  evidence  tending  to  show  that  a  crool 
link  was  safe,  and  in  many  cases  necessary,  in  coupling  cars  of  difl 
ent  height  of  drawheads.  The  evidence  also  tended  to  show  tl 
other  railroad  companies  generally,  if  not  universally,  provided 
spectors  for  cars,  and  rules  for  the  governm^it  of  their  trains, 
meet  that  contention,  it  was  shown  by  the  defendant  that  its  n 
road  was  but  a  single  track,  extending  but  a  few  nules,  with  f< 
cars  and  small  capital,  and  that  the  strictness  of  management  a 
completeness  of  equipment  was  not  required  of  it  that  would 
exacted  for  more  important  and  extensive  railroad  systems.  At  t 
conclusion  of  the  evidence  the  judge  nonsuited  the  plaintiff,  main 
as  appears,  upon  the  ground  that  the  defendant  had  not  been  p 
ved  to  have  been  guilty  of  negligence  which  caused  the  injury.  !N 
was  the  plaintiff  chargeable  with  contributory  negligence,  but  t 
accident  was  the  result  of  the  dangerous  character  of  the  plaint! 
employment,  the  risk  of  which  was  incident  to  the  emjrfoyment,  a 
was  assumed  by  him.  It  is  conceded  by  the  learned  trial  judge  tl 
he  did  not  place  the  nonsuit  on  the  ground  of  the  plaintiff's  c< 
tributory  negligence.  In  Goodrich  t.  Railroad  Co.,  116  N.  Y.  4) 
22  N.  E.  397,  it  was  held  that  when  the  defendant  failed  to  sh< 
that  it  provided  a  car  with  bumpers  in  good  order,  and  the  InJD 
was  traceable  to  defective  bumpers,  it  was  liable,  unless  the  pre 
showed  that  the  plaintiff  was  in  some  way  responsible  for  that  c< 
dition.  It  is  not  pretended  in  the  case  at  bar  that  the  plaintiff  h 
anything  to  do  with  the  difference  in  height  of  these  bumpers, 
with  the  furnishing  of  the  straight  links.  We  are  inclined  to  thi 
that  failure  to  provide  an  inspector  for  its  cars,  or  to  furnish 
crooked  link  suitable  to  the  coupling  of  this  class  of  cars,  was 
question  of  fact  for  the  jury  to  say  whether  or  not  the  defends 
had  furnished  for  the  use  of  the  plaintiff  reasonably  safe  tools  a 
implements  for  the  i)erformance  of  his  work,  and  that  it  was  error 
hold,  as  matter  of  law,  that  the  defendant  had  performed  its  wh< 
duty  to  the  plaintiff,  in  requiring  him  to  couple  cars  in  the  conditi 
in  which  these  were  proved  to  Imve  been.  Tte  defendant,  in  rece 
ing  these  cars  on  to  its  road,  was  bound  to  use  reasonable  cs 
in  the  inspection  of  the  same,  and  in  adapting  them  to  the  use 
its  employ^  so  as  not  to  subject  such  employ^  to  undue  hazard 
their  use.  Gottlieb  v.  Railroad  CJo.,  100  N.  Y.  462,  3  N.  E.  3. 
Without  stopping  to  examine  the  question  of  the  increased  oblij 
tion  resting  upon  the  defendant,  growing  out  of  the  alleged 
capacity  of  the  plaintiff,  we  think  there  was  enough  in  the  case, 
dependently  of  &at  question,  to  have  required  its  submission  to  t 
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that  it  was  error  to  take  it  from  the  jury.    Jadgment  re- 
id  a  new  trial  ordered,  costs  to  abide  the  event    All  con- 


54.) 
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e  Court,  General  Term,  Third  Department     Febmary  12, 1805.) 

B  OF  Servant— Injury  to  Third  Person— Instbdctions. 
action  for  injaries  alleged  to  have  been  caused  by  the  negligence 
ndant'B  serrant,  where  there  la  also  evidence  that  the  Injury  Avas 
by  the  negligence  of  the  servant  of  Independent  contractors,  over 
iefendant  had  no  control.  It  is  error  for  the  court  to  refuse  to  charge 
the  accident  happened  through  the  negligence  of  such  contractmr'a 
,  defendant  la  not  liable. 

from  Albany  county  court 

by  Elizabeth  Kelly,  by  Mary  Kelly,  her  guardian  ad  litem, 
to  prosecute  as  a  poor  person,  against  the  Cohoes  Knitting 
for  personal  injuries.  From  a  judgment  entered  on  the 
favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
il,  defendant  appeals.  Reversed, 
before  MAYHAM,  P.  J,  and  PUTNAM  and  HEBBICK, 

F.  Doyle,  for  appellant 
•awford,  for  respondent 

lM,  J.  The  action  was  brought  to  recover  damages  for  an 
plaintiff  resulting  from  defendant's  alleged  negligence, 
laimed  that  on  April  14, 1891,  while  ^e  was  passing  along 
i  public  streets  of  the  city  of  Cohoes,  a  box  of  goods  was 
ly  pushed  out  of  a  door  of  defendant's  mill  by  its  servants 
sidewalk  and  injured  plaintiff,  who  was  then  lawfully  pass- 
the  street  The  principal  question  between  the  parties 
ial  waa  as  to  whether  plaintiff  was  injured  by  the  box 
shoved  out  of  defendant's  mUl  or  by  the  tailboard  of  the 
ading  in  front  of  the  building  to  receive  said  box.  It  is 
ed  that  defendant  was  liable  for  any  negligence  on  the 
immons,  the  driver  of  the  truck.  He  was  an  employ^  of 
I  &  Hildreth,  contractors  in  the  work  of  removing  goods 
ndant's  premises  to  the  Citizens'  Line  Steamboat  Company. 
was  not  an  agent  or  servant  of  defendant,  but  represented 
(nt  contractors.  We  will  not  undertake  to  discuss  the  evi- 
•duced  on  the  trial  by  the  parties.  After  carefully  con- 
t,  we  are  of  the  opinion  that  whether  defendant's  servants 
ligent  in  shoving  the  box  of  goods  into  the  street  in  the 
hey  did,  whether  plaintiff  was  struck  and  injured  by  the 
whether  plaintiff's  negligence  did  or  did  not  contribute 
jury,  were  all  questions  of  fact,  which  the  trial  court 
rabmitted  to  the  jury,  and  as  to  which  the  verdict  is  con- 
Nor,  under  the  circumstances  of  the  ^ase,  can  the  damages 
:o  the  plaintiff  be  regarded  as  excessive.    We  should  there- 
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fore  be  in  favor  of  an  afSrmance  of  the  judgment  were  it  no 
certain  refusals  to  charge  by,  and  rulings  of,  the  trial  judge,  ^ 
we  think  were  erroneous,  and  which  may  have  affected  the  rt 
On  the  trial,  defendant  requested  the  court  to  instruct  the  jury  a 
lows:  "That,  if  the  accident  happened  by  the  negligence  of 
mons,  the  defendant  is  not  liable."  Also:  "For  any  commissic 
wrong  by  Simmons,  or  omission  of  duty  by  him,  the  defendant  i 
liable."  The  court  declined  to  so  charge,  and  the  defendant 
excepted.  As  we  have  seen,  Simmons  was  not  a  serrant  of  de 
ant  but  of  independent  contractors,  and  it  is  not  claimed  that  de 
ant  was  liable  for  any  negligent  act  on  his  part.  It  was  a  que 
of  fact  for  the  jury  whether  defendant  was  liable  by  reason  o 
negligence  of  its  servants  in  loading  the  box  into  the  track  ii 
way  they  did.  There  were  three  persons  engaged  in  the  busi 
— ^two  servants  of  the  defendant,  and  Simmons,  the  servant  o 
contractors.  Prom  the  evidence  the  jury  could  have  found 
defendant's  servants  were  negligent  They  coald  also  hav( 
termined  that  Simmons,  the  servant  of  the  contractors,  was  guil 
greater  negligence;  that  he,  standing  in  the  wagon,  where  he 
have  seen  the  children  passing  along  the  street  and  allowini 
plaintiff  to  come  under  the  descending  box,  which  he  was  assisti 
load,  without  warning,  was  guilty  of  gross  negligence.  Defend 
servants,  knowing  that  Simmons  was  in  the  wagon  to  receive  the 
may,  without  being  necessarily  negligent,  have  regarded  him 
watchman,  who  would  warn  travelers  on  the  street  as  to  the 
about  to  descend,  and  have  relied  on  him  to  give  such  wan 
and  hence  may  not  have  been  in  fault  themselves  in  pushing 
box  as  they  did  into  the  wagon.  At  least  under  the  evidence,  U 
possible  for  the  jury  to  so  find.  We  think,  therefore,  that  the  < 
should  have  charged,  as  requested,  that  defendant  was  not  1 
for  any  omission  of  duty,  wrong  or  negligent  act  of  Simmons, 
question  before  the  jury  was,  was  the  injury  to  plaintiff  cause 
a  negligent  act  on  the  part  of  defendant?  Defendant  was  liabl 
negligent  act  of  its  servants  produced  or  contributed  to  the  in 
It  was  not  liable  if  the  injury  was  alone  caused  by  the  negl: 
act  of  the  contractors  or  their  servant  It  was  a  question  of  fa( 
the  jury.  By  the  charge,  and  the  refusal  of  the  judge  to  giv( 
instructions  asked  for,  the  jury  were  allowed  to  believe,  and  may 
concluded,  that  the  defendant  was  liable  for  the  act  of  Simi 
They  may  have  reached  a  conclusion  which  they  would  not  ha^ 
rived  at  had  they  been  informed  that  the  defendant  was  nc 
sponsible  for  the  negligent  action  of  the  contractors  or  their  ser 
It  is  true,  as  suggested  by  the  learned  counsel  for  respondent 
the  jury  were  instructed  by  the  court  that  plaintiff  could  nc 
cover  unless  it  were  established  that  the  injury  to  plaintiff 
caused  by  the  negligence  of  the  defendant  But  he  should 
charged  further,  as  requested,  that  the  act  of  the  contractors 
not  3iat  of  the  defendant  As  the  court  left  it  the  jury  may 
have  determined  that  the  defendant  was  liable  for  the  negligent  i 
sion  of  Simmons  to  give  proper  warning  to  the  children  pa 
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street.    The  refusal  of  the  trial  judge  to  instruct  the  jury 
suggested  was  a  material  error,  which  necessitates  the 
jt  a  new  trial. 
>  doubt  the  correctness  of  the  following  instmction  to  the 

Ind  tlie  wagon  waa  standing,  aa  Is  claimed  on  the  part  of  the  de- 
Led  op  against  the  building,  and  this  plaintiff  attempted  to  crawl 

to  go  through  there  when  the  end  board  was  up  within  three 
ie  building,  and  hit  the  end  board,  then  It  is  a  question  for  you  to 
whether  she  was  guilty  of  negligence  or  not,  taking  in  consldera- 
:e.  If  she  were  an  adult,  had  been  at  the  time,  and  attempted  to 
;h  such  a  place,  I  should  charge  you  as  matter  of  law  It  was  neg- 
1  gross  negligence,  and  if  she  got  injured  she  ought  to  suffer  the  con- 

I  win  leave  that  question  with  you  to  determine  whether  this 
ten  years  and  a  half,  or  a  little  older,  at  the  time,— whether  she 

of  negligence  if  she  attempted  to  pass  through  there,  when  the 
standing  within  three  Inches  or  up  against  the  building,  <»:  not." 

;h  plaintiff  was  only  10^  years  old,  if  she  attempted  to  pass 
's  building  when  the  truck  was  only  thi'ee  inches  troca.  it, 
•  the  circumstances  stated  in  the  charge,  we  doubt  whether, 

of  law,  she  was  not  guilty  of  contributory  negligence.  See 
^  Railroad  Co.,  91  N.  Y.  420.  But,  as  there  should  be  a  new 
tie  reason  above  stated,  we  will  not  consider  this  question, 

other  questions  raised  on  the  appeal.  Judgment  reversed, 
granted,  costs  to  abide  the  event.    All  concur. 


l&) 

LINK  V.  MOOEB. 

I  Ck>urt,  General  Term,  Third  Department    February  12,  1885.) 

Slander— Phivii.kob— Averment. IN  PLBAniNO. 
I  action  for  divorce  on  the  ground  of  adultery,  an  averment  In 
■plaint  that  the  adulterous  intercourse  was  with  one  L.,  being  per- 
md  material,  is  absolutely  privileged,  and  therefore  does  not  give 
ise  of  action  for  libel,  though  It  was  false  and  malicious. 

from  special  term,  Rensselaer  county, 
by  David  link  against  William  Moore  for  libel.     From 
)verniling  a  demurrer  to  the  complaint,  and  from  an  inter- 
judgment  entered  in  pursuance  of  such  order,  defendant 
Xteversed. 
before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 

1  F.  Doyle,  for  appellant. 

Smith  Niver  (P.  D.  Niver,  of  counsel),  for  respondent 

IM,  J.  This  action  was  brought  to  recover  damages  for 
d  libel.  Defendant,  on  the  22d  day  of  May,  1892,  com- 
a  action  against  his  wife  for  adultery,  and  in  the  complaint 
Julterous  intercourse  between  her  and  the  plaintifiP.  In 
n  plaintiff  seeks  to  recover  damages  for  said  allegations 
nplaint  in  the  divorce  action,  which  he  claims  were  false, 
,  and  libelous;  and  he  alleges  that  the  action  brought  by 
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defendant  againat  Ms  wife  was  not  commenced  in  good  faith, 
said  libelous  matter  in  the  complaint  therein  was  not  made  in  g 
faith,  but  maliciously,  and  with  intent  to  injure  plaintiff.  The 
fendant  demurred  to  the  plaintiff's  complaint,  the  demurrer  -^ 
overruled  by  the  court  below,  and  from  the  interlocutory  judgm 
entered  on  such  decision  this  appeal  was  taken. 

It  is  not  claimed  that  the  allegations  contained  in  the  comph 
in  the  action  of  Moore  v.  Moore,  alleging  adultery  of  the  defend 
therein  with  the  plaintiff  in  this  action,  were  not  pertinent  and  i 
terial.  Such  being  the  case,  we  are  of  the  opinion  that  such  alU 
tions  were  absolutely  privileged,  and  hence  the  court  below  er 
in  overruling  the  demurrer.  As  we  understand  it,  allegations  in 
pleadings  in  an  action,  if  relevant  and  material,  although  false, 
absolutely  privileged.  If  not  material  or  pertinent,  tiiey  are 
privileged.  The  law  on  the  subject  is  clearly  stated  by  Andre 
J.,  in  Moore  v.  Bank,  123  N.  Y.  420-425,  25  N.  E.  1048.  A  quotal 
from  his  opinion  seems  all  that  is  necessary  to  be  written  In  1 
case.     He  says: 

"There  la  another  class  of  privileged  commnnlcatioiu  where  the  prlvl 
is  absolute.  They  are  defined  In  Hastlugs  v.  Lusk,  22  Wend.  410.  In 
class  are  Included  slanderous  statements  made  by  parties,  counsel,  or 
nesses  in  the  course  of  Judicial  proceedings,  and  also  libelous  chargei 
pleadings,  affidavits,  or  other  papers  used  in  the  course  of  the  proseca 
or  defense  of  an  action.  In  questicms  falling  within  the  absolute  privilege, 
question  of  malice  has  no  place.  However  mallcioos  the  Intent,  or  how< 
false  the  charge,  may  have  been,  the  law,  from  consideration  of  public 
Icy,  and  to  secure  the  unembarrassed  and  efficient  administration  of  jusi 
denies  to  the  defamed  party  any  remedy  through  an  action  for  libel  or  slan 
This  privilege,  however,  is  not  a  license  which  protects  every  slanderous  | 
llcatlon  or  statement  made  In  the  course  of  judicial  proceedings.  It  exte 
only  to  such  matters  as  are  relevant  or  material  to  the  litigation,  or  at  1 
it  does  not  protect  slanderous  publications  plainly  irrelevant  and  Impertin 
voluntarily  made,  and  which  the  party,  in  making  them,  could  not  reasont 
have  supposed  to  be  relevant  Ring  v.  Wheeler,  7  Cow.  725;  Hasting! 
Lusk,  22  Wend.  410;  Gilbert  v.  People,  1  Denio,  41;  Grover,  J.,  Marsl 
Ellsworth,  SO  N.  X.  800;  Rice  v.  Coolidge,  121  Mass.  393;  McLaughlii 
Cowley,  127  Mass.  316." 

It  will  be  found  that  the  cases  cited  in  the  above-quoted  exti 
fully  sustain  the  views  therein  stated.  Thus  in  Marsh  v.  Ellswo 
60  N.  Y.  309,  Grover,  J.,  says: 

"The  law  is  well  settled  that  a  counsel  or  party  c<»dactlng  Judicial 
iJeedings  is  privileged  in  respect  to  words  or  writings  used  In  the  ooursi 
such  proceedings  reflecting  injuriously  upon  others,  when  such  words  ae  v 
ings  are  material,  or  pertinent  to  the  question  Involved;  and  that,  within  i 
limit,  the  protection  is  complete,  irrespective  of  the  motive  with  which  1 
are  used." 

Beardsley,  J.,  in  Gilbert  v.  People,  1  Denio,  43,  says: 

"If  what  is  said  or  written  is  pertinent  and  material  to  the  controve 
the  protection  to  parties,  and  those  who  represent  them  (for  all  stand 
the  same  ground),  is  absolute  and  unqoallfled,  and  no  one  shall  be  per 
ted  to  allege  that  it  was  done  with  malice." 

To  the  same  effect,  see  Hastings  v.  Lusk,  22  Wend.  417;  Gar 
Selden,  4  N.  Y.  91;  Perzel  v.  Tousey,  52  N,  Y.  Super.  Ct  88. 
There  is  another  class  of  cases  where  words  which  are  not  utte 
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b7  parties,  counsel,  or  witnesses  in  legal  proceedings  are  held  to  be 
privileged, — as  words  used  in  giving  a  character  to  a  servant,  or 
answering  an  authorized  inquiry  as  to  the  solvency  of  a  tradesman, 
and  many  othei  instances.  In  the  opinion  in  Moore  v.  Bank,  at 
page  425, 123  N.  Y.,  and  page  1048,  25  N.  E.,  it  is  said  in  regard  to 
such  utterances: 

"In  these  and  like  cases  the  privilege  Is  not  absolate,  but  conditional;  that 
is  to  say,  the  occasion  being  lawful,  the  communication  is  prima  facie  privi- 
leged, and  rebuts  the  inference  of  malice  which  would  otherwise  ^se,  and 
imposes  on  the  plaintiff,  who  prosecntes  an  action  of  slander  or  libel,  the 
burden  of  proving  that  the  defendant  waa  moved  by  actual  malicious  Intent 
In  making  the  communication,  and,  failing  in  that,  be  fails  in  the  action." 

The  cases  where  it  has  been  assumed  or  held  that  an  action  of 
libel  may  be  maintained  where  the  matter  alleged  to  be  libelous  was 
privileged  are  generally  of  this  class.  As  Klinck  v.  Colby,  46 
N.  T.  427-431,-  Kine  v.  Sewell,  3  Meea  &  W,  297,  and  many  other 
cases  that  might  be  cited.  In  Dada  v.  Piper,  41  Hun,  264,  to  which 
we  are  cited  by  the  learned  counsel  for  respondent,  the  action 
was  brought  to  recover  damages  for  a  libel  contained  in  a  complaint 
brought  against  plaintiff's  attorney  named  in  the  complaint  alleged 
to  be  libelous,  and  on  the  trial  the  plaintiff,  after  introducing  the 
complaint  alleged  to  be  libelous  in  evidence,  rested,  without  offer- 
ing other  testimony.  The  court  dismissed  the  complaint  on  the 
ground  that  the  statements  therein  claimed  to  be  libelous  were 
privileged,  and  the  judgment  was  affirmed  on  appeal.  The  judge 
delivering  the  opinion  of  the  general  term  assumed  that  the  action 
could  have  been  maintained  had  the  plaintiffs  shown  the  falsity  of 
the  charges  contained  in  the  complaint  alleged  to  be  libelous,  and 
that  said  charges  were  malicious,  and  made  in  bad  faith  on  the  part 
of  the  pleader.  But  this  assumption  was  obiter  and  cannot  be 
deemed  an  authority.  Under  the  authorities  above  set  out,  we 
think  the  court  below  erred  in  overruling  the  demurrer  interposed 
by  the  defendant,  and  hence  that  the  judgment  should  be  reversed, 
and  judgment  on  the  demurrer  rendered  for  the  defendant,  with  costs 
in  this  court  and  the  court  below.     AH  concur. 


(84  Hun,  172.) 

WRIGHT  V.  JOHN  A.  ROBINSON  ft  CO. 

(Supreme  Court,  General  Term,  Tlilrd  Department    February  12,  1895.) 

L  Tbrdbb—Sufficibkct— Check. 

A  check,  unless  objected  to,  is  a  suflScient  tender. 
8.  Bakb— Keeping  Tender  Good. 

Where  tender  has  been  made  by  a  check,  It  is  kept  good  by  paying  the 
amount  into  court  on  commencement  of  an  action,  and  It  ia  not  necessary 
to  bring  the  check  Into  court. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frank  N.  Wright  against  John  A.  Robinson  &  Ga,  a 
corporation,  on  a  contract  for  rent  and  heating  of  a  store  at  North- 
▼ille,  "S.  Y.  There  was  a  judgment  in  favor  of  plaintiff,  and  de- 
fendant appeals.    Reversed. 
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Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK,  JJ. 

Joseph  G.  Behan,  for  appellant. 
L.  L.  Boyce,  for  respondent. 

HERRICK,  J.  This  an  appeal  from  a  judgment  entered  npon 
the  report  of  a  referee  in  favor  of  the  plaintifF,  and  against  the  de- 
fendant, for  the  sum  of  f  177.05,  damages  and  costs.  The  facts  are 
undisputed,  and  were  stipulated  before  the  referee.  The  plaintHf 
let  and  rented  a  store  to  the  defendant  for  a  term  commencing  Au- 
gnst  15,  1892,  and  terminating  on  the  Slst  day  of  March,  1895,  at 
the  yearly  rental  of  |300,  payable  monthly.  On  the  23d  day  of 
January,  1894,  the  plaintiff  wrote  to  the  defendant  as  follows:  '^ 
wish  you  would  send  me  a  check  for  my  rent,  as  I  am  in  need  of  it." 
Pursuant  to  such  letter,  the  defendant  sent  plaintiff  its  check,  dated 
January  26^  1894,  for  |75,  for  rent  then  past  due.  The  plaintiff  was 
put  to  the  expense  of  50  cents  for  the  coUection  of  such  check.  The 
defendant  received  no  notice  of  the  expense  of  such  collection.  On 
the  1st  day  of  February,  1894,  the  sum  of  |12.50  became  due  and 
payable  on  account  ot  rent  of  said  store.  On  the  30th  day  of  Jan- 
uary, 1894,  the  defendant  sent  to  plaintiff  its  check  for  the  sum  of 
f  12.50.  Accompanying  such  check  was  a  letter,  in  substance  stat- 
ing that  such  check  was  sent  in  payment  of  the  rent  due  February 
1,  1894.  On  the  Slst  day  of  January,  1894,  plaintiff  returned  said 
check  to  the  defendant,  with  a  letter  reading  as  follows: 

"NorthTlUe,  N.  Y.  January  Slst.  18M. 

".Tohn  A.  Robinson  ft  Co.— 6«ntlemen:  I  herewith  return  your  check  for 
$12.50,  as  I  cannot  accept  It  as  payment  for  anything. 

"Yours,  etc,  P.  N.  Wright." 

The  letter  and  check  were  received  by  the  defendant  February  1, 
1894.  All  the  payments  of  rent  during  the  term  of  said  lease  were 
made  by  the  defendant's  checks,  which  were  accepted  by  plaintifE, 
and  duly  paid,  except  the  installment  of  912.60,  before  set  forth. 
At  the  time  the  check  for  (12.50  was  drawn  and  sent  by  the  defend- 
ant to  plaintiff,  there  were,  and  ever  since  have  been,  funds  on 
deposit  to  the  credit  of  the  defendant  in  the  bank  upon  which  such 
check  was  drawn,  more  than  sufficient  to  meet  the  same  had  it  been 
presented,  and  it  is  conceded  that  the  check  would  have  been  paid 
if  presented  in  the  usual  course  of  business.  At  the  time  of  the 
rental  of  said  store  by  plaintiff  to  defendant,  an  agreement  -was 
entered  into  whereby  the  plaintiff  agreed  to  heat  the  said  store  for 
the  defendant  for  the  sum  of  |45  per  year,  which  sum  the  defendant 
agreed  to  pay  on  the  1st  day  of  Januaiy  of  each  year.  On  the  2d 
day  of  February,  18J4,  this  action  was  commenced,  by  the  service 
of  a  summons  and  notice  upon  defendant  It  does  not  appear  when 
.  the  complaint  was  served.  The  complaint  sets  forth  two  causes  of 
action, — one  for  f  12.50,  beii^  for  the  installment  of  rent  due  Feb- 
ruary 1, 1894;  and  the  other  for  f45,  being  the  amount  due  January 
1,  1894,  for  heating  the  store,  pursuant  to  the  agreement  above 
stated.  On  the  9th  day  of  April,  1894,  the  defendant  served  its 
answer  to  plaintiff's  complaint     In  such  answer  the  defendant  ad- 
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mitted  the  indebtedness  of  the  |45.  As  to  the  caase  of  action  for 
the  f  12.50  for  rent,  the  defendant  alleged  that  on  or  about  the  3l8t 
day  of  Jannary,  1894,  it  tendered  and  delivered  to  the  plaintiff  a 
check  for  the  som  of  fl2.50,  in  payment  thereof,  and  that  snch 
tender  "was  in  accordance  with  the  nsual  custom  and  practice  long 
established  between  the  plaintiff  and  the  defendant,  and  at  the  re- 
quest of  said  plaintiff,  and  that  at  that  time  and  ever  since  there 
have  been  funds  on  deposit  to  the  credit  of  said  defendant  at  the 
bank  upon  which  such  check  was  drawn,  more  than  sufficient  to 
meet  the  payment  of  said  check."  "Hie  answer  further  alleges  that 
the  defendant  has  ever  since  been,  and  still  is,  ready  and  willing  to 
pay  the  plaintiff  said  amount,  "and  that  said  sum  of  f  12.50  has  been 
actually  delivered  and  paid  over  to  the  clerk  of  this  court,  for  the 
use  and  benefit  of  said  plaintiff  whenever  the  said  plaintiff  shall 
elect  to  receive  the  same,  and  that  notice  of  the  delivery  to  said 
clerk  has  been  given  to  said  plaintiff."  Upon  the  hearing  before 
the  referee,  it  was  stipulated  between  the  parties  "that  on  the  9th 
day  of  April,  1894,  the  defendant  deposited  with  the  clerk  of  this 
court,  to  wit,  the  derk  of  the  county  of  Fulton,  the  sum  of  $12.50, 
in  cash,  for  the  use  and  benefit  of  the  plaintiff,  and  that  notice  of 
such  deposit  was  given  to  and  received  by  the  plaintiff  at  the  time 
the  answer  herein  was  served."  Upon  tiiese  facts,  the  referee  di- 
rected judgment  for  $57.50,  with  interest  from  the  time  the  several 
amounts  became  due,  together  with  costs,  in  favor  of  the  plaintiff, 
and  against  the  defendant. 

The  legal  question  arising  in  the  case  is  as  to  whether  the  de- 
fendant's sending  his  check  for  the  amount  due  for  rent  was  a  suffi- 
cient tender,  and,  if  so,  whether  such  tender  haJs  been  kept  good. 
No  reason  was  given  for  the  return  of  the  check,  as  will  be  ob- 
served by  reading  the  letter  heretofore  quoted.  At  that  time  the 
defendant  was  owing  the  plaintiff  f57.50,  consisting  of  two  separate 
and  distinct  claims, — one  of  f45,  and  one  of  |12.50.  It  was  the  de- 
fendant's legal  right  to  pay  either  of  these  separately,  and  the  plain- 
tiff had  no  right  to  reject  such  payment,  because  it  was  not  for 
the  whole  amount  due  him  at  that  time  from  the  defendant  on 
both  claims.  Its  return  cannot  be  sustained,  therefore,  because 
It  waa  not  for  the  full  amount  the  defendant  owed  the  plaintiff. 
The  defendant  made  it  applicable  to  the  rent  due,  as  he  had  a 
legal  right  to  do,  and  it  was  for  the  full  amount  of  rent  then  due; 
so  that  it  was  a  good  tender,  except  that  it  was  by  check  instead  of 
in  money.  A  check  may  be  a  sufficient  legal  tender.  "The  check 
of  the  party,  not  objected  to,  is,  for  the  purpose  of  a  legal  tender, 
the  equivalent  of  money."  Mitchell  v.  Mining  Co.,  67  N.  Y.  280-282. 
In  that  case  anotheT  reason  than  that  it  was  a  check  was  given 
for  declining  it.  The  defendant  had  been  in  occupation  of  these 
premises  for  about  18  months,  and  all  his  payments  of  rent  had 
been  made  by  check.  Only  7  days  before  the  sending  of  the  check 
in  question,  the  plaintiff  had  written  to  it  requesting  it  to  send  a 
check  for  the  rent  then  due.  Under  such  circumstances,  I  think 
the  offer  of  payment  by  check  was  the  equivalent  of  a  tender  in 
v.32N.Y.s.no.6— 30 
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cash.  Of  course,  the  plaintiff  had  the  right  at  any  time  to  ] 
stop  to  that  method  of  payment;  but  payments  by  check  hi 
been  the  customary  and  accepted  way  of  dealing  between  the 
ties,  and  the  plaintiff  having  invited  payment  in  that  manm 
brief  a  time  before,  if  he  had  desired  to  stop  payments  in  that 
he  should  have  notified  the  defendant  that  that  manner  of  pay 
would  no  longer  be  accepted,  and  have  given  an  opportunii 
make  a  strict  legal  tender.  Good  faith  required  such  a  coun 
ilia  part  I  do  not  think  that  he  should  be  permitted  to  tak 
vantage  of  the  defendant  after  so  long  a  course  of  dealing  bet 
them,  by  peremptorily  stopping  it  without  notice,  and  mulctinj 
defendant  with  interest  and  costs.     Gray  t.  Green,  9  Hun,  334 

The  action  was  commenced  so  quickly  after  the  return  o: 
check,  with  his  reason  for  refusal  unexplained,  that  the  defei 
did  not  have  a  reasonable  opportunity  to  make  the  required 
ment  in  money.  The  defendant's  practice  to  keep  the  tender 
was  proper.  It  was  not  necessary  to  bring  the  check  into  i 
when  the  amount  in  money  was  deposited.  In  Becker  v.  B 
61  N.  Y.  317,  where  thp  defendant  had  tendered  a  check  befor 
commencement  of  the  action,  the  court  said:  "In  order  to  i 
the  tender  effectual  for  any  purpose,  it  was  the  duty  of  the  de 
ant  to  pay  his  money  into  court,  and  allege  that  fact  in  his  an 
Th^  tender  is  thus  kept  good."  Sections  731  and  732  of  the 
of  Civil  Procedure  only  apply  where  a  tender  is  made  aftei 
commencement  of  an  action,  and  do  not  affect  any  of  the  qnes 
raised  in  this  case. 

The  plaintiff  insists  that  the  tender,  if  made,  was  not  kept  : 
because  the  defendant  did  not  include,  in  the  amount  deposits 
it  in  court,  interest  upon  the  sum  of  f  12.50,  from  the  time  it 
due,  February  Ist,  until  the  time  of  such  deposit  in  court.  If 
ing  the  check  to  the  plaintiff  was  a  sufficient  tender,  it  stoppe 
terest  from  that  time  forth.  "Before  interest  can  be  allowc 
any  case,  it  must  be  by  virtue  of  some  contract,  expressed  o 
plied,  or  by  virtue  of  some  statute,  or  on  account  of  the  defai 
the  party  liable  to  pay,  and  thus  it  is  allowed  as  damages  fo 
fault."  In  re  New  York  &  Brooklyn  Bridge,  137  N.  Y.  95-9 
N.  E.  1054.  In  this  case  there  was  no  default  upon  the  pa 
the  defendant  It  tendered  payment  in  the  manner  it  had  l>e< 
vited  and  accustomed  to  pay,  and  it  was,  under  the  circumsta 
a  legal  tender.  A  legal  tender  is  equivalent  to  payment  as  ( 
things  that  are  incidental  or  consequential  to  the  debt  The 
itor,  while  not  losing  his  right  to  the  prior  debt  by  his  refuE 
the  tender,  does  lose  all  collateral  benefit  and  securities;  and,  v 
the  tender  is  followed  by  the  payment  into  court,  interest  and 
cannot  be  recovered.  Kortright  v.  Cady,  21  N.  Y.  343,  347, 
If,  on  the  trial,  the  defendant  establishes  the  defense  of  te 
such  tender  bars  the  recovery  of  all  interest  subsequent  to  th< 
der.  Kelly  v.  West,  36  N.  Y.  Super.  Ct  304.  In  Riley  v.  C 
man,  75  Hun,  387,  27  N.  Y.  Supp.  453,  and  Nelson  v.  Loder,  1 
Y.  288,  30  N.  E.  369,  it  was  held  that,  for  the  purpose  of  ba 
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he  tender  must  be  kept  good  from  the  time  of  the  tender 
to  the  time  of  depositing  the  money  in  court  The  case 
r.  Gheeaman  was  an  action  upon  a  note,  and  it  was  held 
nount  sufficient  must  be  kept  on  deposit  to  meet  the  note 
treaentation  to  the  bank;  and  in  the  other  case,  Nelson  t. 
dch  was  upon  a  mortgage,  it  was  said  "that  the  money 
levoted  to  the  specific  purpose  of  paying  the  debt,  and  to 
hin  the  power  of  the  creditor  to  receive  it  at  any  time." 
Lse  no  question  is  raised  as  to  the  tender  not  behig  kept 
he  time  intermediate  between  the  making  of  the  tender 
and  the  deposit  of  the  money  in  court,  but  it  appears  that 
I  that  time  there  was  money  in  the  bank  to  defendant's 
ficient  to  meet  the  amount  of  such  check  if  it  had  been 
The  effect  of  a  tender  is  to  stop  interest  and  prevent 
,  to  be  effectual  for  such  purpose,  must  be  kept  good  by 
r;  and,  whenever  he  seeks  to  make  it  the  basis  of  afflrm- 
if,  it  must  be  paid  into  court,  where  the  creditor  can  get 
lat  fact  alleged  in  the  pleadings.  Halpin  y.  Insurance 
r.  Y.  165-178,  23  N.  E.  482.  Here  the  parties  were  living 
nee  from  each  other  (one  in  Northville,  and  the  other  in 

I  the  suit  was  commenced  the  day  after  the  rejection  of 
p;  and  the  defendant  was  not  called  upon  to  make  or  keep 
r  good  by  an  offer  in  cash,  other  than  that  made  in  his 
>  the  complaint,  and  his  notice  accompanying  the  same, 

time  came  for  making  his  answer  to  such  complaint. 
;r  being  kept  good  by  the  defendant  keeping  himself  at 
able  to  make  a  cash  payment  by  having  the  necessary 
he  bank,  and  by  the  deposit  in  court,  the  effect  of  it  relates 
ie  time  when  it  was  originally  made,  and  bars  the  recov- 
terest  from  that  time.  These  conclusions  lead  to  a  re- 
the  judgment  The  facts  being  undisputed,  judgment  is 
ordered  for  the  defendant  ^th  costs,  together  with  the 
disbursements  of  this  appeal,  from  which  amount  should 
ed  the  sum  of  |45,  with  interest  thereon  from  January  1, 

II  concur. 


BOYNTON  et  al.  v.  SQUIRES  et  al. 

e  Court,  General  Term,  Fonrtb  Department.    February,  1895.) 

ND  Wife— PrncHASK  for  Bukbfit  of  Wife's  Separate  Estate. 
action  for  the  price  of  paint  ordered  of  plaintiffs  by  defendant's 
1,  and  charged  to  him,  but  used  in  painting  buildings  on  defend- 
Dds,  it  appeared  that  defendant  was  present  when  the  painting  was 
:t  did  not  appear,  however,  that  the  husband  directed  the  paint 
barged  to  him.  There  was  evidence  that  plaintiffs  did  not  know 
fendant  owned  the  land.  A  witness  for  plaintiffs  testifled  that  he 
ed  by  the  husband  to  work  on  the  land,  and  that  he  recovered  a 
at  for  his  wages  against  both  defendant  and  her  husband.  HM, 
Is  a  question  of  fact  whether  the  paints  were  ordered  by  defend- 
quest 

from  Cortland  county  court 
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Action  by  Fitz  Boynton  and  another  against  Ophelia  E.  Sq 
and  E.  Frank  Squires  to  recover  for  goods  sold  and  delivered. 
a  judgment  of  the  county  court  affirming  a  judgment  rendered 
justice's  court  in  favor  of  plaintiffs,  defendant  Ophelia  E.  Sq 
appeals.     Affirmed. 

Argued  before  HAROm,  P.  J,  and  MARTIN  and  MERWD 

E.  E.  Mellon,  for  appellant 
T.  E.  Courtney,  for  respondents. 

MERWIN,  J.     This  action  waa  commenced  in  justice's 
against  the  defendant  and  her  husband,  E.  Frank  Squires, 
complaint  was  for  goods  sold  and  delivered.     The  main  issue 
whether  the  appellant  was  liable.     There  was  a  trial  by  jury 
a  verdict  against  both  defendants.     The  husband  did  not  ai 
The  plaintiffs  were  in  the  drug  business,  and  the  recovery  wa 
paints  and  oils  sold  by  plaintiffs  at  their  store,  and  delivered  t 
two  witnesses  Galpin  and  MuUane  in  September,  1892,  and  1 
by  them  onto  a  farm  owned  by  the  appellant,  and  there  usi 
September,  1892,  by  the  witness  Galpin,  in  painting  the  buil< 
on  the  farm.     Mrs.  Squires  became  the  owner  of  the  farm  in 
1S92,  and  she,  with  her  husband,  moved  onto  it  in  December, 
She  was  there  about  the  buildings  while  the  painting  was  1 
done.     It  may  be  inferred  that  the  painting  was  being  done 
paratory  to  the  subsequent  occupancy.     The  husband  directec 
men  to  get  the  goods  of  the  plaintiffs,  and  they  were  charged  t 
husband.     There  is  evidence  that  the  husband  did  not  direct 
they  should  be  charged.     There  is  evidence  tending  to  show 
the  plaintiffs  did  not  know  that  the  wife  owned  tte  farm, 
witness  Mullane  worked  on  the  farm  from  July  to  December, 
and  he  testifies  that  he  worked  for  the  defendants,  and  tha 
husband  hired  him  and  paid  him.     The  witness  Galpin  tes 
that  the  husband  hired  him,  and  that,  in  getting  his  pay,  he 
both  defendants,  and  recovered  a  judgment  against  both. 

In  Cutter  v.  Morris,  116  N.  Y.  310,  22  N.  E.  451,  it  is  said 
when  services  are  rendered  for  the  benefit  of  the  separate  e 
of  a  married  woman,  with  her  knowledge,  the  presumptit 
that  they  were  rendered  at  her  request  The  same  doctrine 
laid  down  in  Fairbanks  v.  Mothersell,  60  Barb.  406.  This  case 
referred  to,  but  not  overruled,  in  the  case  of  Jones  t.  Walke 
N.  Y.  612,  which  is  relied  on  by  the  defendant  See,  also,  Ms 
V.  Webb  (Sup.)  6  N.  Y.  Supp.  795.  In  the  present  case,  in  vie 
the  presumption  referred  to  and  of  the  evidence  in  the  cai 
was  for  the  jury  to  say  whether  the  painting  was  done  a1 
appellant's  request,  and,  if  so,  it  would  then  also  be  a  qnestic 
fact  whether  the  materials  were  not  ordered  by  her  request 
obtained  by  employes  at  work  either  for  her  alone  or  for  h 
association  with  her  husband.  The  fact  that  the  goods  were 
ged  to  the  husband  did  not  necessarily  relieve  the  wife,  ac 
plaintiffs  did  not  know  of  her  ownership.  Meeker  v.  Claghor 
N.  Y.  349;  Foster  v.  Persch,  68  N.  Y.  400.     The  fact  tliat  the 
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plaint  charges  a  joint  liability  does  not  relieTe  the  appellant  if 
the  facts  warrant  a  finding  of  individual  liability.  Brumskill  v. 
James,  11  N.  Y.  294;  Stimson  v.  Van  Pelt,  66  Barb.  151.  As  the 
case  stands,  we  think  that  the  judgment  should  be  affirmed.  Judg- 
ment affirmed,  with  costs.     All  concur. 


<84  Hun,  131.) 

GRANZ  V.  LICHTENHEIN. 

(Supreme  Ck>iirt,  General  Term,  Third  Department    Febmary  12,  1895.) 

COKTRACTS— COKSTRBOTIOK. 

A  contract  by  wblcb  defendant  agreed  to  employ  plaintiff  In  bla  mill 
at  a  certain  rate  of  compensation,  plaintiff  first  to  go  to  Burope,  and  per> 
form  services  for  defendant  there,  entitles  plaintiff  to  compensation  only 
while  engaged  in  the  duties  of  his  employment,  either  abroad  or  at  the 
mill;  and  where  It  became  expedient,  after  plaintiff's  return  from  Enrope, 
for  him  to  absent  himself  from  the  state  for  a  time,  dnrlng  whldi  he  ren- 
dered no  services,  he  Is  not  entitled  to  the  compensation  named  In  the  coo- 
tract 

Appeal  from  circuit  court,  Montgomety  county. 

Action  by  August  Granz  against  Louis  LichteiAein  for  services 
rendered  by  plaintiff  and  his  wife  to  defendant.  There  was  a  judg- 
ment in  favor  of  plaintifF,  and  defendant  appeals.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Charles  S.  Nisbet  (Matthew  Hale,  of  counsel),  for  appellant 
Book  &  Stewart  (Edward  P.  White,  of  counsel),  for  respondent 

PUTNAM,  J.  It  was  conceded  on  the  trial  that  in  July,  1892, 
defendant  entered  into  a  contract  with  the  plaintiff  for  the  employ- 
ment of  the  latter  and  his  wife  at  defendant's  mill  in  Amsterdam, 
N.  Y.,  at  $20  per  week  for  plaintiff,  and  |15  for  his  wife,  plaintiff  to 
first  go  to  Europe,  and  perform  services  for  defendant  there,  while 
his  wife  should  at  once  enter  on  her  employment  at  the  mill.  Plain- 
tiff claimed  that,  under  the  contract,  the  f  20  per  week  should  be  paid 
while  he  was  abroad  in  addition  to  his  expenses;  while  defendant 
insisted  that  the  $20  was  only  to  commence  when  plaintiff  began 
work  at  the  mill,  and  while  in  Europe  defendant  was  only  to  pay 
his  expenses.  Plaintiff  also  insisted  that,  from  the  date  of  the  con- 
tract, wages  were  to  be  paid  himself  and  wife  at  the  rate  of  $35 
per  week,  whether  defendant's  mill  was  or  was  not  running. 

It  is  not  clear  from  the  testimony  of  plaintiff  and  his  wife  and 
the  conversations  between  the  parties  in  July,  1892,  as  related  by 
them,  what  the  understanding  was  as  to  plaintiff's  receiving  compen- 
sation besides  his  expenses  while  in  Europe.  But  plaintiff,  as  a  wit- 
ness, testified  to  a  conversation  between  defendant  and  himself  on 
the  19th  day  of  November,  1892,  after  his  return  from  Europe;  that 
defendant  tben  said: 

"  'Xon  will  have  to  take  the  midnight  train,  and  go  to  New  Xork,  and  wait 
for  tbe  machinery,  and  look  for  a  machine  to  make  a  point  like  that'  I 
didn't  like  to  go  back  to  New  York.  I  says:  'Who  will  pay  for  this  time? 
He  says:   'You  will  get  your  money  for  this  time,  when  you  started  for  Ger- 
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many.'    I  said:   The  23d  July,  1892?    He  says:   'Prom  this  time  yoi 
get  your  wages,— from  the  23d  July.     I  pay  your  wife  $16  a  week,  an- 
f20,  and  you  get  your  wages  from  that  time.'     He  says:  'When  yon  go 
ande,  Boscolta,  tell  Mm  that  U  all  right,  and  ask  him  every  time  U 
structlons.' " 

The  above-quoted  testimony  made  it  appear  that  defendant 
admitted  tliat  plaintiff  and  his  wife  were  to  receive  ?35  per  ' 
from  the  23d  day  of  July,  1892,  to  the  date  of  the  conversa 
The  jury  saw  plaintiff  on  the  stand  as  a  witness,  and  heard  liini 
tify,  and  also  saw  and  heard  defendant,  who  contradicted  him, 
evidently  believed  the  statement  of  tiie  former.  We  could  not  ] 
eriy,  in  such  a  case,  set  aside  the  verdict  of  the  jury,  althougl 
fendant's  statement  of  the  transaction  seems  to  be  corroborate 
facts  in  the  case  which  will  be  afterwards  considered.  On  tbij 
mission  of  the  defendant,  the  jury,  crediting  the  statonent  mad 
the  plaintiff,  could  find  that  the  latter  was  entitled  to  f  20  per  ^ 
when  in  Europe,  and  also  when  he  went  to  and  remained  in 
York,  in  pursuance  of  defendant's  instructions,  and  until  Novei 
25, 1892,  when  he  went  to  Philadelphia.  If  the  jury  had  only  f< 
for  the  plaintiff  weekly  compensation  for  services  claimed  bet" 
July  23  and  November  25,  1892,  the  evidence  would  have  suats 
the  verdict  Plaintiff  went  to  Philadelphia  on  November  25,  : 
and  remained  there  until  April  27,  1893, — a  period  of  about 
months.  He  then  came  to  New  York,  and  remained  until  •! 
In  June  he  went  to  Amsterdam,  but  did  not  commence  work 
August  15th.  He  was  thus  unemployed  for  abont  nine  mo 
He  claims  for  this  period  |20  per  week. 

It  may  be  inferred  from  the  evidence  that  defendant  and  plaim 
the  one  as  principal,  and  the  other  as  agent — had  violated  the  st] 
of  the  United  States  in  regard  to  importing  foreign  laborers, 
hence,  when  the  plaintiff  went  to  Philadelphia,  it  was  desirab] 
have  him  without  the  state.  The  jury  could  have  found  frou 
evidence  that  he  went  to  Philadelphia  at  the  request  of  the  de 
ant,  and  that  the  latter  paid  his  expenses  whil«  there.  It  is 
dent  that  plaintiff  performed  no  actual  services  for  defendant 
ing  the  time  he  was  in  Philadelphia,  or  before  his  employmei 
defendant's  mill,  in  August,  1893.  Was  plaintiff  entitled  to  re< 
of  defendant  f 20  per  week  for  the  five  months  he  was  in  PhUadel 
and  for  the  time  he  was  afterwards  in  New  York  and  at  Amster 
before  he  commenced  work  in  August,  1893?  He  was  not,  unde 
provisions  of  the  contract  of  employment  of  July,  1892.  Assu; 
that  the  terms  of  that  contract  were  as  claimed  by  plaintiff,  1 
was  no  provision  in  it  under  which  the  latter  can  recover  foi 
nine  months  he  was  thus  unemployed.  Under  the  contract,  he 
to  go  to  Europe,  and,' on  returning,  enter  defendant's  mill  as  fore 
After  he  returned  from  Europe,  a  state  of  facts  evidently  arose 
contemplated  by  the  parties  when  the  contract  was  made,  which 
dered  it  necessary  or  desirable  for  the  plaintiff  to  leave  the  s 
and  he,  at  the  request  of  the  defendant,  or  by  mutual  agreeme: 
the  parties,  left  and  remained  without  the  state  for  five  mo 
and,  for  several  months  in  addition,  performed  no  services  for  de 
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ant.  The  parties  thus,  by  consent,  abandoned  or  stiapended  llie 
operation  of  the  contract,  and  entered  into  a  new  agreement.  Under 
the  old  contract,  the  plaintiff,  on  his  return  from  Europe,  was  to 
perform  services  as  foreman  for  defendant  in  his  mill,  at  |20  per 
week,  and,  I  infer,  board  and  maintain  himself.  Under  the  new 
agreement,  the  defendant  paid  plaintiff's  expenses  at  an  hotel  in 
Philadelphia,  the  latter  performing  no  services  for  the  defendant 
Under  the  original  contract,  defendant  had  not  agreed  to  pay  plain- 
tiff |20  a  week  and  his  expenses  while  sojourning  in  Philadelphia,  on 
his  return  from  Europe.  The  contract  did  not  cover  such  a  case. 
Plaintiff  was  in  Philadelphia  under  a  new  arrangement  or  agree- 
ment, made  on  the  25th  day  of  November,  1892. 

Nor  do  we  think  that,  under  the  circumstances  of  this  case,  the 
law  will  presume  a  contract  on  the  part  of  defendant  to  pay  plaintiff 
for  his  time  in  Philadelphia,  and  during  the  nine  months  in  question, 
at  the  rate  he  had  agi-eed  to  pay  for  his  services  as  foremian.  Doubt- 
less, if  plaintiff,  although  under  the  contract  employed  to  work  for 
defendant  as  foreman  at  his  miU,  had  been  put  at  some  other  place 
and  at  some  other  work,  nothing  being  said  as  to  wages,  a  presump- 
tion would  have  arisen  that  he  was  working  at  the  wages  fbced  by 
the  contract  But  in  this  case  we  think  no  such  presumption  could 
arise.  Plaintiff,  during  the  time  in  question,  was  not  in  defendant's 
employment  It  was  not  a  case  where  he  continued  at  work  for 
defendant  under  the  contract  of  July,  1892,  the  character  of  the  work 
being  changed  by  consent  The  evidence  shows  that  the  perform- 
ance of  the  contract  of  July,  1892,  was  entirely  suspended  or  aban- 
doned while  plaintiff  was  in  Philadelphia,  and  during  the  period 
afterwards,  until  the  commencement  of  work  for  defendant,  and 
that  he  was  then  under  a  new  arrangement,  which  must  determine 
whether  he  was  entitled  to  compensation,  and,  if  so,  what  As  there 
was  no  presumption  that  plaintiff,  when  absent  from  defendant's 
services  from  the  mill,  during  the  nine  months  in  question,  was  em- 
ployed under  the  original  contract,  or  entitled  to  the  compensation 
therein  reserved,  there  was  no  satisfactory  evidence  showing  that 
defendant  agreed  to  pay  plaintiff  for  his  time  during  that  period. 
It  was  not  shown  that  Boscoits  was  authorized  by  defendant  to  make 
any  contract  as  to  plaintiff's  compensation.  Boscoits  was  only  au- 
thorized to  direct  his  movements.  The  testimony  of  plaintiff's 
wife  to  the  effect  that  defendant  said,  before  plaintiff  returned  to 
the  mill,  that  he  (plaintiff)  "would  get  pay  for  that  time,"  does  not 
show  that  defendant  had  entered  into  any  contract  with  plaintiff 
that  could  make  the  former  legally  liable  to  pay  plaintiff  for  his  time 
while  thus  unemployed.  If  we  assume,  however,  that  defendant 
was  to  pay  plaintiff  a  salary  during  the  time  in  question,  it  does 
not  follow  that  he  was  entitled  to  the  same  rate  of  compensation 
as  fixed  in  the  original  contract  Because  defendant  agreed  to  pay 
him  |20  per  week  for  services  as  foreman  in  his  mill,  the  law  wlU 
not  imply  a  contract  to  pay  him  the  same  price  while  he  was  board- 
ing him  at  an  hotel  in  Philadelphia,  and  while  plaintiff  was  perfonn- 
ing  no  services.  The  law  possibly,  under  the  circumstances,  might 
imply  a  contract  to  pay  him  what  his  services  were  worth. 
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We  conclude,  therefore,  that  the  contract  of  employment  betM 
the  parties  made  in  July,  1892,  did  not  authorize  a  recovery  for  pi 
tifif's  time  while  unemployed  in  Philadelphia  and  New  York; 
no  presumption  arose  that  plaintiff,  while  bo  unemployed,  wa 
receive  the  compensation  fixed  by  that  contract;  that  plaintifTi 
joum  in  Philadelphia  and  New  York  after  his  return  from  Eui 
must  be  deemed  a  suspension  or  abandonment  of  the  contract  ni 
a  new  arrangement,  which  must  determine  whether  or  not  plai 
was  entitled  to  wages,  and,  if  so,  what.  We  also  think  that  t 
was  no  satisfactory  evidence  to  show  that  defendant  agreed  to 
plaintiff  for  his  time  while  unemployed  in  Philadelphia  and  '. 
York.  If  the  testimony  of 'plaintiff's  wife  as  to  the  admissio: 
defendant  that  plaintiff  '^onld  get  pay  for  his  time"  shonlc 
deemed  some  evidence  of  such  agreement,  there  is  other  testis 
In  the  case  so  strongly  corroborating  the  testimony  of  defem 
in  this  regard  that  we  think  a  finding  that  there  was  such  an  af 
ment  against  the  weight  of  the  evidence.  It  was  shown  that 
plaintiff,  after  he  returned  from  Europe,  during  the  five  month, 
was  in  Philadelphia  and  the  four  months  after  he  returned  1 
the  latter  place,  and  before  he  commenced  work  at  defendant's  i 
never  asserted  a  claim  to  be  paid  for  services.  In  August,  189; 
borrowed  f40  of  defendant,  which  was  afterwards  repaid.  1 
highly  improbable  that,  if  plaintiff  was  entitled  to  wages  foi 
months  before  he  commenced  labor  as  foreman  in  defendant's  i 
he  would  have  allowed  the  whole  time  to  pass  over  without  mal 
a  demand  for  compensation,  and,  after  the  lapse  of  a  year,  boi 
f40  of  a  party  who  owed  him  over  fl.OOO.  We  think  this  i 
significant  fact  so  corroborates  the  testimony  of  defendant  a 
render  it  a  proper  case  to  set  aside  the  verdict  of  the  jury 
against  the  preponderance  of  the  evidence,  under  the  doctrine 
dovm  in  Bagley  v.  Bowe,  105  N.  Y.  171-179,  11  N.  E.  386,  and 
dred  cases.  Had  the  jury  only  found  in  favor  of  the  plaintiff 
the  recovery  of  the  f  20  per  week  up  to  November  25tli,  the  vet 
would  not  be  disturbed,  because  plaintiff  testified  to  a  clear  ad 
sion  of  defendant  of  an  agreement  to  compensate  plaintiff  at 
rate  of  |20  per  week  up  to  that  time,  and  the  jury  were  author 
to  believe  his  statement.  But  as  to  plaintiff's  time  after  Noven 
25,  1892,  there  was  no  admission  of  defendant  Plaintiff  was 
then  employed  under  the  contract  of  July,  1892.  Nor  was  there 
promise  of  defendant  to  pay  for  such  time  satisfactorily  she 
And  the  testimony  of  defendant,  corroborated  as  above  sugges 
rendered  it  highly  probable  that  the  parties  did  not  understand, 
der  the  new  agreement,  that  plaintiff  was  to  be  paid  tat  his  i 
while  in  Philadelphia,  and  afterwards  while  he  remained  ur 
ployed.  The  acts  of  plaintiff  indicate  that  there  was  no  such  ag 
ment  The  plaintiff  also  recovered  for  the  services  of  his  wife 
Ing  the  time  defendant's  mill  was  not  in  operation.  Her  testim 
on  whidi  the  verdict  wa«  obtained,  was  contradicted  by  that  of 
fendant.  We  think  the  action  of  the  plaintiff's  wife  in  recei' 
for  over  a  year,  without  objection,  payments  for  her  services,  witl 
making  any  claim  for  compensation  for  time  while  the  mill  was 
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also  in  receiving  pay  for  overtime,  and  consenting  to  a  re- 
or  working  short  hours  (sometimes  receiving  less  than  |15 
,  and  sometimes  more  for  overwork),  so  corroborates  the 
of  defendant  that  the  verdict  must  be  deemed  against  the 
f  the  evidence  in  this  regard.  It  foUowg  that  the  judg- 
>ald  be  reversed,  and  a  new  trial  granted;  costs  to  abide 
:     All  concur. 

'^•^   ALBRBCHT  v.  QUERNS  COUNTY  et  aL 

e  Court,  General  Term,  Second  Department.    February  11,  1805.) 

-Liabilities— Dbfkctive  Bridges. 

I  1892,  c.  686,  a  2,  S  (County  Law),  declaring  counties  to  be  ma- 
corporations,  does  not  change  the  mle  that  a  county  Is  not  liable 
^Igence  of  the  board  of  supervlsora  in  falling  to  maintain  bridges 
asonably  safe  condition  for  pnbUc  travel. 

[  from  special  term.  Kings  county. 

by  William  Albrecht  against  the  county  of  Queens  and 
r  personal  injuries.  From  a  judgment  entered  on  an  order 
g  a  demurrer  to  the  complaint  interposed  by  defendant 
ounty,  plaintiff  appeals.     Affirmed. 

Inion  of  Mr.  Justice  BARTLETT  on  sustaining  liie  demurrer 
)W8: 

^  question  argued  upon  the  demurrer  Is  whether  a  county,  whose 
luperrlsors  Is  charged  by  law  with  the  duty  of  providing  for  the 
tenance,  and  repair  of  a  bridge,  is  liable  for  negligence  in  allowing 
>  to  become  out  of  repair.  Under  the  decision  of  the  court  of  ap* 
le  case  of  People  v.  Board  of  Sup'rs  of  Qneens  Co..  142  N.  Y.  271, 
.062,  it  is  quite  clear  that  the  county  law  imposed  upon  the  board 
sors  of  Qneens  county  the  duty  of  keeping  in  repair  the  bridge  de- 
the  complaint,  upon  which  the  plaintiff  was  bijured.  In  behalf  of 
iff,  it  is  argued  that  a  failure  to  fulfill  this  obligation  renders  the 
lupervlsors  of  each  county  liable,  and  consequently  each  county  It- 
nuch  as  the  county  law  now  expressly  declares  a  county  to  be  a 
corporation,  and  provides  that  an  action  may  be  brought  against 
u  its  own  name  to  recover  damages  for  any  injury  for  which  it  Is 
iws  1892,  c.  686,  f{  2,  3. 

able  to  see,  however,  how  the  position  of  a  plaintiff  In  such  a  case 
3  been  aided  by  the  enactment  of  the  county  law,  or  how  his  posl- 
stantially  different  from  what  It  would  have  been  prior  to  that  stat> 
ill  be  observed  that  the  county  can  be  sued  in  its  own  name  only 
damages  from  an  injury  "for  which  It  is  liable";  so  that  we  come 
le  question  whether  it  is  liable  for  such  an  Injury  as  that  set  out 
plaint  Does  the  mere  fact  that  the  duty  of  care  and  repair  Is  cast 
>oard  of  supervisors  malce  elth^  the  board  or  the  county  liable  for 
t  failure  to  fulfill  the  duty  Imposed?  This  question  is  answered  In 
re  by  two  cases  cited  in  behalf  of  the  demurring  defendant  En- 
[)erTiSor8,  25  Eun,  20;  Alamango  v.  Supervisors,  Id.  551.  The  first 
tses  was  nu  action  growing  out  of  Injury  to  the  plaintiff  by  reason 
in  a  bridge  over  the  Genesee  river,  which  It  was  the  duty  of  the 
Livingston  to  keep  In  repair.  The  general  term  of  the  Third  depart- 
that  they  had  not  been  referred  to  a  case,  and  were  not  aware  of 
licb  an  action  of  that  kind  had  been  maintained  against  a  county 
nless  the  right  of  action  was  expressly  given  by  statute.  The  fact 
was  no  precedent  for  such  a  suit  was  declared  to  be  strong  evidence 
5ht  of  action  existed.  The  court  referred  to  the  cases  in  which  ac- 
ist  muDlcipal  corporations  may  be  maintained  for  negligence  In  re- 
lome  ministerial  duty  Imposed  upon  them  by  their  charters,  and 
t  that  there  is  a  distinction  in  this  regard  "between  municipal  corpo- 
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lattons  created  by  charter,  and  vested  by  the  government  with  a  portion 
sovereign  power  for  their  peculiar  benefit,  and  conntles  and  towns  wWcl 
assembly  and  senatorial  districts,  are  mere  political  dlvisicms,  organize 
the  convenient  exercises  of  portions  of  the  ix^tical  power  of  the  state." 
not  think  that  the  declaration  in  the  county  law  that  the  county  is  a  man 
corporation  has  really  effected  any  legal  change  In  the  character  of  cou 
BO  as  to  make  them  resemble  the  chartered  municipalities,  to  which  refe 
Is  thus  made  In  the  Ensign  Case.  The  counties  remain,  just  as  before,  ' 
political  divisions,  organized  for  the  convenient  exercise  c^  portions  c 
political  pow^r  of  the  state."  In  the  Alamango  Case  the  plaintiff  attempt 
make  the  supervisors  of  the  county  of  Albany  liable  for  the  action  of  tl 
thoritles  of  the  Albany  Penitentiary  In  unlawfully  putting  him  at  work  i 
a  circular  saw.  The  general  term  of  the  Third  department  held  that 
was  no  liability  on  the  part  of  the  supervisors,  and  sustained  a  demun 
the  complaint  "The  duty  of  punishing  criminals,"  said  Mr.  Justice  Ru: 
"is  Inherent  in  the  sovereign  power.  It  may  be  committed  to  agencl< 
lected  for  that  purpose;  but  such  agencies,  while  engaged  in  that  duty, 
BO  far  In  the  place  of  the  states  and  exercise  Its  political  authority,  and  6 
act  in  any  private  capacity.  It  is  so  in  the  laying  out  and  malntalnl: 
highways,  the  building  of  courthouses  and  schoolhouses,  as  well  as  in  the  1 
Ing  of  jails  and  places  of  detention.  In  the  performance  of  all  such  du1 
is  settled  by  the  unanimous  agreement  of  the  courts  that  these  agencle 
not  liable  for  neglect  or  misfeasance,  unless  the  liability  is  especially  Im 
by  statute."  It  is  conceded  that  there  is  no  statute  which  makes  ^tbc 
county  of  Queens  or  its  board  of  supervisors  expressly  liable  for  injnrle 
to  neglect  in  not  properly  caring  for  and  repairing  bridgea  In  absence  o 
such  enactment,  and  in  view  of  the  authorities  cited,  I  think  the  demur 
well  pleaded,  and  the  defendant  la  entitled  to  Judgment  Judgment  fc 
demurring  defendant  with  costs. 

Argued  before  DYKMAN,  PRATT,  and  OXJLLEN,  JJ. 

Dailey,  Bell  &  Crane,  for  appellant. 
P.  H.  Van  Vechten,  for  respondent 

GULLEN,  J.  This  is  an  appeal  from  an  order  sustaining  a  demi 
to  the  plaintiff's  complaint  The  action  is  to  recover  for  pers 
injuries  sustained  by  the  plaintiff  in  the  falling  of  a  bridge  a< 
Newtown  creek,  between  the  counties  of  Queens  and  Kings, 
complaint  alleged  that  it  was  the  duty  of  the  boards  of  supervi 
of  the  two  counties  to  maintain  the  bridge,  and  that  the  injury 
pened  from  the  negligence  of  such  boards  in  failing  to  maintaii 
bridge  reasonably  safe  and  secure  for  public  travel.  The  ques 
presented  is  whether  the  county  is  liable  for  the  negligence  ol 
board  of  supervisors  in  failing  to  discharge  this  duty.  The  < 
ion  of  the  learned  trial  judge  on  sustaining  the  demnrrer,  in  w 
we  concur,  leaves  but  little  to  be  added  by  us.  It  is  practically 
ceded  by  the  counsel  for  the  appellant  that  prior  to  the  enacti 
of  the  county  law  (Laws  1892,  c.  686),  no  liability  rested  on  the  co 
for  the  malfeasance  of  the  supervisors  of  the  county  ofiBcers. 
same  rule  applied  to  towns.  Towns  in  this  state  were  not  li 
for  failure  to  keep  the  highways  in  repair  until  the  statute  of  : 
and  that  statute  created  liability  only  in  such  cases  as  the  con 
doners  of  highways  would  have  been  personally  liable  in  cat 
an  action  against  them  individually, — a  very  different  liability  : 
that  imposed  on  cities  and  villages.  Lane  v.  Town  of  Hani 
142  N.  Y.  510,  37  N.  E.  473.  The  theory  on  which  cities  and  vil] 
were  first  held  liable  for  defects  in  highways  is  stated  in  Co 
V.  Trustees  of  Ithaca,  16  N.  Y.  158,  and  Weet  v.  Village  of  Brock 
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Id.  161,  note.  It  Is  not  merely  that  they  are  corporations,  but  that 
they  obtain,  npon  the  request  of  their  (dtizens,  valuable  franchises, 
and  that,  in  consideration  liierefor,  they  undertalce  to  perform  with 
fidelity  their  charter  obligation.  This  inay  be  a  fiction,  as  the  legis- 
lature cannot  incorporate  a  city  without  the  consent  of  the  inhab- 
itants; but,  nevertheless,  the  principle  is  too  well  settled  in  the  law 
to  be  ignored.  This  principle  is  not  applicable  to  counties  which, 
while  the  statute  may  make  them  municipal  corporations,  are  some- 
thing more  than  such.  They  are  political  divisions  of  the  state, 
BO  recognized  in  the  constitution,  and  beyond  the  power  of  the 
legislature  to  abrogate.  The  state,  doubtless,  can  impose  upon 
connties  liability  for  n^Iect  of  county  officers  to  perform  local  duties. 
But  we  think  no  such  intent  should  be  inferred  from  the  mere  fact 
that,  in  a  general  revision  of  law  relating  to  counties,  th^  are  de- 
clared to  be  municipal  corporations. 

There  is  a  further  objection  to  the  maintenance  of  this  action, — 
there  has  been  no  audit  of  the  plaintiff's  claim.  From  the  earliest 
period  in  the  history  of  the  state  to  the  present,  it  has  been  neces- 
sary to  present  claims  against  the  county  to  the  board  of  supervis- 
ors for  audit  With  some  unimportant  exceptions,  dependent  on 
special  statutes,  or  wha«  the  claim  was  liquidated  by  the  existence 
of  a  county  obligation  for  a  specific  sum,  suits  could  not  be  main- 
tained against  the  county  for  claims  or  county  diarges.  The  rem- 
edy was  mandamus  to  the  board  of  supervisors.  If  the  claim  was 
fixed  by  law,  so  as  to  involve  no  discretion,  a  mandamus  would  lie 
to  audit  it  at  a  specific  amount.  If  the  claim  required  the  exercise 
of  discretion  or  judgment,  the  audit  was  conclusive,  unless  reversed 
on  review,  and  could  not  be  attacked  collaterally.  Osterhoudt  t. 
Rigney,  98  N.  Y.  222;  Supervisors  v.  Briggs,  2  Denio,  26;  People  v. 
Supervisors  of  Ddaware  CJo.,  45  N.  Y.  196;  People  v.  Barnes,  114 
N.  Y.  317,  20  N.  E.  609,  and  21  N.  E.  739.  By  subdivision  2,  §  12,  of 
the  county  act,  the  same  power  is  still  vested  in  the  board  of  super- 
visors to  annually  audit  all  accounts  against  the  county.  If  the 
plaintiff  has  a  claim  against  the  county,  it  must  be  submitted  to  the 
board  of  Bui)ervisors.  The  order  appealed  from  should  be  affirmed, 
with  costs  and  disbursements.     All  concur. 


BBIARDY  V.  KINGS  COUNTY  et  aL 
(Supreme  Court,  General  Term,  Second  Deikartment   February  11,  1805.) 

Appeal  from  special  term,  KinKs  county. 

Action  by  Owen  Brlardy  against  the  county  of  Kings  and  the  county  of 
Queens  for  persoiuil  Injuries.  From  a  Judgment  dismissing  the  complaint, 
plaintiff  appeals. 

Argued  before  DYKMAN,  PRATT,  and  CULLEN,  JJ. 

Orout,  De  Fere  &  Mayer,  for  appellant 
George  F.  Elliott,  for  resjpondent  Kings  county. 
Frances  H.  Van  Vechten,  for  respondent  Queens  county. 

PBK  CURIAM.  The  Judgment  appealed  from  should  be  affirmed,  with  costs 
and  disbursements,  on  opinion  in  Albrecbt  v.  Queens  Co.,  82  N.  Y.  Supp.  473. 
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KINOAID  T.  KINCAID. 

(Snpreme  Court,  General  Term,  Fourth  Department.   February,  1881 

L  Infancy — Contbacts— Affikmahck  on  Attaining  Majority. 

Plaintiff  entered  into  an  agreement  with  defendant,  an  infant,  by  'v 
he  purchased  land  from  a  third  person,  and  had  it  conveyed  to  defen 
who  agreed  to  give  plaintiff  a  life  lease  thereof.  Defendant,  on  at 
Ing  her  majority,  assumed  control  of  the  land,  but  refused  to  pei 
her  agreement  Held,  that  defendant  ratified  the  agreement  made  di 
infancy,  and  speclflc  performance  against  her  would  be  enforced. 

Sl  Statdtb  of  Frattds— Pabt  Pebfobmancb  of  Contract. 

Where  plaintiff  purchased  land  from  a  third  pers«Hi,  and  bad  It  corn 
to  defendant,  who  verbally  agreed  to  give  plaintiff  a  life  lease  th< 
defendant  may  be  compelled  to  specifically  perform  agreement 

Appeal  from  special  term,  Jefferson  coanty. 

Action  by  John  B.  Kincaid  against  Charlotte  Kincaid  for 
cific  performance  of  a  verbal  agreement  by  defendant  to  exe 
to  plaintiff  a  life  lease  of  certain  real  estate.     There  was  a  j 
ment  in  favor  of  plaintiff,  and  defendant  appeals.     Affirmed] 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN 

Rogers  &  Atwell,  for  appellant. 
Bradley  Winslow,  for  respondent 

MERWIN,  J.  The  appeal  In  this  case  is  heard  on  the  jndgi 
roll  alone,  so  that  the  question  is  whether,  in  any  view  of  the  1 
found,  the  judgment  for  the  plaintiff  was  properly  ordered, 
surance  Co.  v.  Barnard,  96  N.  Y.  525.  The  facts  as  found  by 
special  term  are  substantially  as  follows:  The  appellant  is 
daughter  of  the  plaintiff,  and  was  bom  on  the  4th  June,  187L 
the  18th  August,  1890,  the  plaintiff  agreed  with  one  Taylor 
the  purchase  of  a  farm  of  about  150  acres  and  some  personal  p 
erty,  the  consideration  to  be  paid  for  the  real  estate  being  the 
of  |6,000,  and  for  the  personal  property  foOO.  Both  these  a 
the  plaintiff  paid  to  Taylor  from  his  own  funds,  and  Tayloi 
plaintiff's  request,  conveyed  the  farm  by  a  warranty  deed  to 
appellant  The  deed,  when  executed,  was  delivered  to  one  Th( 
son,  by  whom  it  was  prepared,  who,  at  the  request  of  plaintiff, 
cured  the  same  to  be  properly  recorded  on  the  25th  August  1 
and  since  it  was  recorded  it  has  been  in  the  possession  of 
plaintiff.  Contemporary  with  the  execution  and  delivery  of 
deed  by  Taylor,  the  plaintiff  and  the  appellant  ''made  an  aj 
ment  one  with  the  other,  whereby,  in  consideration  of  the  purcl 
by  the  plaintiff  of  said  farm,  and  its  conveyance  to  her,  she  wi 
execute  and  deliver  to  the  plaintiff  a  life  lease  of  the  same."  ' 
agreement  was  not  in  writing.  After  the  execution  of  the  < 
the  plaintiff  managed  the  farm  up  to  December  1,  1892,  and  h) 
portion  of  the  avails.  At  that  date  the  appellant  assumed  coi 
of  the  farm,  and  has  since  then  deprived  the  plaintiff  of  all  coi 
over  it,  and  has  excluded  him  from  the  enjoyment  of  the  rents 
profits  and  of  all  interest  therein,  and  before  the  commenceu 
of  this  suit  refused,  upon  proper  demand,  to  execute  to  the  pi 
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tiff  a  life  lease.  No  fraud  or  contrivance  was  practiced  by  the  ap- 
pellant upon  the  plaintiff  in  procuring  the  deed,  and  there  was  no 
mistake  or  misapprehension  of  any  existing  fact.  As  conclasions 
of  law  It  was  found  by  the  special  term  that  the  plaintiff  was  enti- 
tled to  the  possession  of  the  farm,  and  to  the  use  and  occupation 
thereof,  for  and  during  the  term  of  his  natural  life,  and  that  he 
was  entitled  to  a  judgment  that  the  appellant  execute  and  deliver 
to  him  a  conveyance  of  a  life  lease  thereof,  the  form  to  be  set- 
tled by  the  trial  justice  if  not  agreed  upon  by  the  parties. 

The  appellant,  at  the  time  of  the  making  of  the  verbal  agree- 
naent,  was  an  infant,  being  then  about  19  years  old.  This  is  claimed 
to  be  a  defense  to  the  action.  She  became  of  age  on  June  4,  1892. 
On  December  1, 1892,  she  took  possession  of  the  property,  claiming, 
in  effect,  to  own  and  control  it  under  the  deed  to  her.  She  there- 
by accepted  the  deed,  and  retained  the  benefits  of  her  contract 
leaking  its  benefits,  she  should  be  subject  to  its  burdens.  In 
Henry  v.  Root,  S3  N.  Y.  526,  it  was  held  that  when  an  infant  has 
purchased  real  estate,  and  has  taken  and  continued  in  possession 
after  becoming  of  full  age,  and  has  exercised  acts  of  ownership 
over  it,  he  will  be  deemed  to  have  ratified  the  contract  of  pur- 
chase; that  he  cannot  retain  the  benefits  of  his  contract,  and 
thus  affirm  it,  after  becoming  of  age,  and  yet  plead  infancy  to  avoid 
the  payment  of  the  purchase  money.  See,  also,  1  Pars.  Cont.  (8th 
Ed.)  326,  note  y;  Hubbard  v.  Cnmmings,  1  Me.  11;  10  Am.  &  Eng. 
Enc.  Law,  653.  The  present  is  not  a  case  where  an  infant  has 
undertaken  to  dispose  of  property  of  her  own,  and,  on  becoming 
of  age,  disaffirms  the  contract,  and  reclaims  the  property.  It  is 
rather  a  case  where  an  infant  bargains  for  property,  and,  on  be- 
coming of  age,  receives  and  uses  it,  but  repudiates  any  obligation 
to  pay  for  it     The  defense  of  infancy  should  not  prevail. 

The  appellant  further  claims  that,  as  the  agreement  was  verbal, 
she  cannot  be  compelled  to  perform  upon  her  part,  although  she 
received  and  retains  the  full  consideration  coming  to  her.  At  the 
time  of  the  execution  and  delivery  of  the  deed  by  Taylor,  the  appel- 
lant, in  substance,  agreed  that  if  the  plaintiff  would  purchase  the 
property,  and  have  it  conveyed  to  her,  she  would  execute  and 
deliver  to  him  a  life  lease.  The  plaintiff,  on  his  part,  fully  per- 
formed. He  cannot  recover  back  from  Taylor  the  money  he  paid 
hint.  Ordinarily,  a  party  who  refuses  to  go  on  with  an  agreement, 
void  by  the  statute  of  frauds,  after  having  derived  a  benefit  by  a 
part  performance,  must  pay  for  what  he  has  received,  the  other 
party  not  being  in  default  Whitaker  v.  Burrows,  71  Hun,  481, 
24  N.  Y.  Supp.  1011.  That  is  supposed  to  restore  the  parties  to 
their  original  condition.  Here  the  parties  cannot  in  that  way  be 
restored  to  their  original  condition,  inasmuch  as  Taylor  is  not 
obliged  to  receive  back  the  property  and  return  the  money.  Equi- 
tably the  appellant  has  no  right  to  keep  the  propeiiy,  unless  she 
performs  her  agreement.  The  fact  simply  that  the  consideration 
to  Taylor  was  paid  by  the  plaintiff  and  the  conveyance  was  made 
to  the  appellant,  would  not  raise  a  use  or  trust  in  favor  of  plain- 
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tift,  but  the  title  would  vest  in  the  appellant  4  Bev.  Bt  (8tii 
p.  2437,  §  51.  This,  however,  would  not  prevent  the  operatioi 
any  agreement  that  was  good  in  law  or  equity,  in  part  perfomu 
of  which  the  deed  was  ^ven.  The  power  of  a  court  of  equit; 
compel  specific  performance  of  verbal  agreements  in  casee 
part  performance  was  not  intended  to  be  abridged.  4  Bev. 
<8th  Ed.)  p.  2590,  §  10.  There  is  no  doubt  the  title  vested  in 
appellant,  and  that  was  the  intention  of  the  parties.  The  ques 
here  is  whether  the  appellant  should  do  as  she  agreed  to  d< 
case  the  title  did  vest  in  her.  In  Bmith  v.  Smith,  125  N.  Y. 
26  N.  E.  259,  it  was  held  that  a  parol  agreement  to  give  a  lien  v 
land  for  money  to  be  expended  in  improving  it,  followed  by 
advancement  and  actual  expenditure  of  the  money  in  the  mai 
contemplated,  is  so  far  performed  that  equity  will  enforce  it, 
the  statute  of  frauds  is  no  defense.  In  Murphy  v.  Whitney, 
N.  Y.  546,  35  N.  E.  930,  there  was  a  verbal  agreement,  under  wl 
the  plaintiff  claimed  a  remainder  in  certain  real  estate,  an< 
pursuance  of  which  the  defendant  Mary  Murphy  had  become  vei 
with  the  title,  but  was  undertaking  to  dispose  of  it  in  violatioi 
the  agreement.  In  answer  to  the  defense  of  the  statute  of  tn 
it  was  said: 

"Bnt  here  there  -vraB  part  performance  snfflclent  to  take  the  agreement 
of  the  statute  of  frauds.  The  agreement  alleged  In  the  complaint  had 
substantially  kept  by  all  the  parties  thereto  until  the  land  became  y( 
In  the  defendant  Mary,  and  she  had  thus  been  largely  benefited  by  the  a 
ment,  and  bad  received  all  the  fruits  thereof  which  were  to  come  to 
She  could  not,  therefore,  urge  against  this  agreement  that  It  was  void  t 
the  statute  of  frauds,  because  not  in  writing." 

In  Ryan  v.  Dox,  34  N.  Y.  307,  319,  it  is  said: 

"Where  one  of  the  parties  to  a  contract  void  by  the  statute  of  frauds  a 
himself  of  its  invalidity,  but  unconscientiously  appropriates  what  be 
acquired  under  it,  equity  will  compel  restitution;  and  it  constitutes  n< 
Jectlon  to  the  claim  tliat  the  opposite  party  may  happen  to  secure  the  i 
practical  benefit,  through  the  process  of  restitutlMi,  which  would  have  res 
from  the  observance  of  the  void  agreement" 

The  part  performance  must  be  such  that  the  party  will  be 
into  a  situation  which  is  a  fraud  upon  him  unless  the  agrees 
is  fully  performed.  Wheeler  v.  Reynolds,  66  N.  Y.  231;  2  81 
Eq.  Jur.  §  761;  Farwell  v.  Johnston,  34  Mich.  342.  As  the  pi 
tiff  here  cannot  recover  back  from  Taylor  the  money  he  paid  1 
and  as  he  has  no  action  at  law  against  the  appellant  for  dama 
he  will  be  placed  in  a  situation  that  will  be  a  fraud  upon 
unless  there  be  specific  performance.  The  special  term  there 
did  not  err  in  awarding  specific  performance.  The  fact  tha 
the  time  of  the  original  transaction  there  was  no  fraud  or  mist 
does  not  help  the  appellant  The  question  is  whether  her  fai 
subsequently  to  perform  will  operate  as  a  fraud  upon  the  plaii 

The  appellant  claims  that  the  form  of  the  life  lease  as  st 
in  the  judgment  is  not  correct  There  is,  however,  no  excep 
that  raises  the  question.  The  agreement  was  to  give  a  life  U 
without  stating  for  whose  life.     It  is,  however,  from  the  fact 
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iarly  inferable  that  the  intent  of  tlie  parties  was  that  the 
uld  be  for  the  life  of  the  plaintiff.  Some  facts  are  found 
g  that  at  the  time  of  the  arrangement  between  plaintiff 
appellant  there  was  litigation  between  plaintiff  and  his 
that  a  few  weeks  after  the  delivery  of  the  deed  there  was 
letween  plaintiff  and  the  appellant  No  facts,  howeyer, 
se  subjects,  are  found  that  operate  as  a  defense.  They 
had  a  bearing  on  the  question  as  to  how  the  discretion 
art,  said  to  exist  in  such  cases  (Margraf  t.  Muir,  67  N.  Y. 
iild  be  exercised.  No  good  reason  is  apparent  for  inter- 
;th  the  discretion  as  exercised  by  the  special  term.  The 
:  should  be  afSrmed. 
ent  affirmed,  with  costs.     All  concor. 


WILBUR  ▼.  DELAWARE,  L.  &  W.  R.  OO. 
le  Ooart,  General  Term,  Fonrth  Department    February,  1895.) 

iD  COMFilNIBB — ACCIDKRTS  AT  CkOBSIIIO— COKTRIBtlTOBT  NeOLIOBNCB. 

aintiff's  Intestate  approached  the  crossing,  at  the  time  of  the  accident, 
ped  about  26  feet  distant  to  wait  for  the  passing  of  a  freight  train. 
be  train  passed  he  drove  on  the  trade,  and  was  killed  by  another 
iinnlng  at  the  rate  of  more  than  60  mllea  an  hour.  There  was  evl- 
that  decedent,  before  going  on  the  track,  looked  to  see  if  another 
^as  approaching;  but  it  did  not  appear  how  far  the  freight  train 
ased,  or  how  much  the  Tlew  was  obstructed  by  the  smoke  from  it. 
Fraa  no  flagman  at  the  crosalng,  though  decedent  had  seen  one  there 
t  time  before.  Held,  that  the  question  of  contributory  negligence 
operly  submitted  to  the  Jury. 

LB8BKCE  OV  FlaOUAN. 

■e  there  was  no  flagman  at  the  crossing  at  the  time  of  the  accident, 
timony  of  a  wltnew  for  plaintiff  that  he  drove  over  the  crossing  a 
Ime  before  with  plaintiff's  Intestate,  and  that  a  flagman  was  then 
ed  at  the  crossing,  is  admissible  as  bearing  on  the  question  of  con- 
ry  negligence. 

[  from  circuit  court,  Chemung  county, 
by  Katherine  J.  Wilbur,  as  administratrix  of  Judd  L.  Wil- 
nst  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
recover  damages  for  the  death  of  plaintiff's  intestate, 
Y  the  alleged  negligence  of  defendant  From  a  judgment 
)n  a  verdict  in  favor  of  plaintiff  for  $5,000,  and  from  an 
lying  a  motion  for  a  new  trial,  made  on  the  minutes,  de- 

i  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  J  J. 

h  Milbum  and  Robert  T.  Turner,  for  appellant 
ick  Collin,  for  respondent 

TIN,  J.  The  railroad  of  the  defendant,  at  or  near  its  sta- 
(Owmanville,  in  the  county  of  Chemung,  crosses  at  nearly 
;IeB  a  highway  which  runs  nearly  norQi  and  south.  On 
lay  of  April,  1893,  Mr,  Wilbur,  the  plaintiff's  intestate,  in 
with  one  Gardner,  was  passing  northerly  along  this  high- 


Digitized  by 


Google 


480  KSW  YOBIC  SUPPLBMSNT,  voL  32.  [Su 

way  in  a  one-horse  covered  buggy.  Mr.  Wilbnr  sat  on  the  i 
hand  or  easterly  side,  and  was  diriving.  The  day  was  cloudj 
rainy,  and  the  top  of  the  baggy  was  up  and  the  side  curtains  c 
It  was  about  5  o'clock  in  the  aitemoon.  The  road  of  the  defer 
there  has  two  tracks,  the  space  between  the  two  being  ab< 
feet.  As  Wilbur  approached  the  crossing,  and  about  25  feet 
it,  he  stopped  and  waited  for  the  passage  eastwardly  of  a 
freight  train  on  the  south,  or  east-bound,  track.  After  this 
passed  by,  heMrore  on,  and  as  he  was  crossing  the  north,  or 
bound,  track,  he  was  struck  by  a  train  going  west  on  the  ] 
track,  and  both  he  and  Gardner  were  killed.  The  train  -n 
fast  one,  going,  according  to  some  of  the  eridence,  at  the  ra 
over  60  miles  an  hour,  and  was  behind  time.  It  was  kno\^ 
"No.  3,"  and  called  the  "Flyer."  The  plaintiff  gave  evidence 
ing  to  show  that  no  signals  were  given  of  the  approach  of  the  1 
no  whistle  blown,  or  bell  rung.  Evidence  to  the  contrary 
given  on  the  part  of  the  defendant.  An  issue  in  this  respect 
presented  for  the  jury  to  decide,  and  the  verdict  in  this  re 
should  not  be  disturbed.  Whether  the  defendant  was  negl 
was  a  question  of  fact 

The  question  of  contributory  n^ligence  is  strongly  pre 
There  is  evidence  that  as  Mr.  Wilbur  started  to  drive  across, 
before  he  reached  the  first  track,  he  looked  out  eastwardly, 
to  see  whether  a  train  was  approaching  on  the  other  track, 
what  particular  point  he  was  when  he  looked  cannot  with  cert 
be  fixed.  Two  witnesses  speak  of  the  looking  out,  but  wb 
they  refer  to  the  same  act  or  different  acts  was  for  the  jury  tt 
So  it  was  uncAiiain  as  to  how  far  the  rear  of  the  freight  trail 
passed  beyond  the  crossing  at  the  time  the  looking  out  occt 
and  hence  uncertain  how  far  eastward  the  party  looking  coul 
an  approaching  train.  There  was  a  curve  in  the  eastward  tr 
which,  according  to  some  of  the  evidence,  prevented  seeing  a 
in  that  direction  more  than  about  60  rods.  There  was  al8< 
freight  train,  and  its  engine,  as  it  passed  along,  emitted  a 
deal  of  smoke,  that  was  going  over  the  tops  of  the  cars,  and  v 
interfere  somewhat  with  seeing  an  approaching  train.  There 
no  flagman  at  the  crossing,  although  the  deceased  had  seei 
there  a  short  time  before.  The  train  was  coming  very  rapid! 
the  jury  may  have  found,  and  without  any  signals  heard  b] 
deceased.  The  question  of  contributory  negligence  was,  we  t 
for  the  jury  to  decide.  Greany  v.  Railroad  Ot>.,  101  N.  Y.  4 
N.  E.  425;  McNamara  v.  Railroad  Co.,  136  N.  Y.  650,  32  N.  E. 
Weber  v.  Railroad  Co.,  58  N.  Y.  451;  Parsons  v.  Railroad  Co. 
N.  Y.  364,  21  N.  E.  145;  Sherry  v.  Railroad  Co.,  104  N.  Y.  65 
N.  E.  128;  Borst  v.  Railroad  Co.,  4  Hun,  340;  Miller  v.  Ral 
Co.,  82  Hun,  164,  31  N.  Y.  Supp.  317.  The  deceased  was  bouj 
make  all  reasonable  effort  to  see  that  a  careful,  prudent  man  v 
make  under  like  circumstances.  He  was  not  bound  to  pn 
against  any  certain  result.  Shaw  v.  Jewett,  86  N.  Y.  617.  I 
Greany  Case,  101  N.  Y.  427,  5  N.  E.  425,  it  is  said  of  an  occun 
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similar  in  some  respects  to  the  present  that  whether  the  party 
"looked  exactly  at  the  right  moment,  or  in  each  direction  in  proper 
SQCcession,  or  from  the  place  most  likely  to  afford  information, 
cannot  be  determined  -  as  matter  of  law;  and  whether,  upon  the 
whole,  and  in  view  of  all  the  surrounding  circumstances,  including 
the  negligent  conduct  of  defendant,  she  exercised  due  care,  was 
a  question  which  the  trial  court  could  not  properly  decide  for  it- 
self, but  was  bound  to  submit  to  the  jury  as  one  which  they  alone 
could  answer."  In  the  McNamara  Case  it  was  said  (page  653, 
136  N.  Y,  and  page  765,  32  N.  E.):  '^t  was  possible  for  the  jury  to 
find  upon  the  evidence  that  she  [the  plaintiff]  used  reasonable  care 
and  caution,  and  this  made  the  question  one  of  fact,  which  has  been 
df^termined  by  the  verdict  in  favor  of  the  plaintiff."  In  this  case, 
whether  the  deceased,  in  the  exercise  of  reasonable  care,  under  the 
circumstances,  should  have  seen  the  train  in  time  to  have  avoided 
the  accident,  was  a  question  of  fact  for  the  jury. 

I'pon  the  question  of  contributory  negligence,  it  is  claimed  by 
the  defendant  that  improper  evidence  was  received.  It  was  shown 
by  plaintiff  without  objection  that  at  the  time  of  the  accident  there 
was  no  flagman  at  the  crossing.  It  was  then  shown  by  a  witness 
named  Pierce  that  two  or  three  weeks  before  the  accident  he  had 
driven  over  this  crossing  with  Mr.  Wilbur,  about  the  time  this 
train  No.  3  passed  through  west  The  question  was  then  asked, 
"Was  there  at  that  time  a  flagman  at  that  crossing?"  This  was 
objected  to  by  the  defendant  as  immaterial  and  inadmissible',  and 
the  court  held  it  was  admissible  on  the  question  of  contributory 
negligence,  and  overruled  the  objection,  and  defendant  excepted, 
and  witness  testified  that  there,  within  the  view  of  the  witness  and 
of  Wilbur,  there  was  a  flagman  at  that  crossing  for  that  train. 
In  McNamara  v.  Railroad  Ck>.,  supra,  a  flagman  stationed  at  a  cross-  / 
in{?,  whose  duty  it  was  to  warn  persons  approaching  of  danger, 
was  absent  from  his  post  at  the  time  of  the  accident,  and  it  was. 
in  effect,  held  that  this  was  a  circumstance  to  be  considered  on 
the  question  of  the  contributory  negligence  of  one  accustomed  to 
pass  at  that  point,  the  court  saying  that  the  deceased  "had  the 
riffht  to  rely  upon  the  presence  of  the  flagman  to  warn  her  of  any 
danger,  and  she  had  a  right  to  assume  that  trains  would  not  be 
operated  at  such  a  place  with  such  an  unusual  rate  of  speed,  and 
that  proper  signals  would  be  given  to  persons  using  the  street  of 
the  approach  of  a  train  by  ringing  the  bell  and  sounding  the 
whistle."  The  defendant  claims  that  the  case  of  McGrath  v.  Rail- 
road Co.,  59  N.  Y.  468,  is  in  point  against  the  relevancy  of  the  evi- 
dence. In  that  case,  as  said  in  the  opinion,  at  page  472,  '*there  is 
no  ground  for  imputing  any  negligence  to  the  plaintiff  upon  the 
evidence  in  the  case,  unless  he  omitted  to  look  for  the  approaching 
train  before  he  crossed  the  railway,  or  undertook  to  cross  the  track 
in  advance  of  the  train  after  seeing  it."  It  was  held  that  the  ab- 
sence of  the  flagman  who  was  accustomed  to  be  there  did  not  ex- 
cuse the  traveler  from  the  charge  of  negligence  in  omitting  the 
nse  of  his  senses.  This  case  does  not  seem  to  necessarily  hold, 
v.32N.Y.8.no.5— 31 
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and  in  view  of  tlie  McNamara  Case  it  should  not  be  deemc 
iiold,  that  when  the  traveler  does  look  and  listen,  and  the  que 
is  whether  he  looks  at  the  proper  place  or  at  the  proper  time 
circumstance  of  the  absence  of  the  flagman  may  not  be  consi< 
with  other  circumstances.  In  Dolan  v.  Canal  Co.,  71  K.  Y. 
the  absence  of  the  flagman  is  stated  to  be  one  of  the  circumsti 
to  be  considered  on  the  question  of  the  negligence  of  the  plaj 
In  Sullivan  v.  Railroad  Co.,  44  Hun,  304,  311,  it  was  held  cc 
tent  to  prove,  on  the  question  of  contributory  negligence,  tha 
defendant  failed  to  observe  its  rule  as  to  the  ringing  of  the 
of  locomotives  in  its  yard.  But  it  is  argued  that  there  is  no 
that  it  was  customary  for  the  defendant  to  have  a  flagman  at 
crossing.  There  was  no  proof  on  that  subject  either  waj 
cept  as  it  may  be  inferred  from  the  evidence  of  the  witness  P; 
above  referred  to.  The  evidence  was  not  objected  to  on 
groimd.  The  material  question  was,  what  knowledge  did  th 
ceased  have  of  the  situation,  as  he  approached  on  the  day  o 
accident,  that  would  properly  bear  on  the  amount  of  care  he  si 
exercise?  He  had  been  there  shortly  before  at  the  time  this 
passed,  and  a  flagman  was  there.  It  cannot  be  said,  as  ii 
case  of  Whalen  v.  Railroad  Co.,  58  Hun,  431,  433,  12  N.  Y.  I 
527,  cited  by  counsel  for  the  defendant,  that  the  deceased .'. 
it  was  not  the  habit  of  the  company  to  have  a  flagman  there, 
did  not  live  in  that  vicinity,  and  we  cannot  assume  that  he  v 
know  the  custom  of  the  company  on  the  subject  Wha 
had  in  fact  seen  there  recently  before  was,  we  think,  comp< 
and  its  weight  was  for  the  jury.  The  counsel  for  the  defer 
claims  that  the  court,  in  its  charge,  permitted  the  jury  to  giv 
due  effect  to  the  circumstance  of  the  absence  of  the  flagman, 
question  as  fljually  left  to  the  jury  on  that  subject  was  "wh( 
taking  the  circumstances  as  they  there  existed,  including  this 
he  acted  as  an  ordinarily  prudent  man  in  proceeding  to  cro 
he  did."  This,  we  think,  correctly  presented  the  question, 
in  view  of  the  prior  discussions  between  court  and  counsel, 
not  apparent  that  the  jury  would  be  likely  to  be  misled  bj 
prior  statement  of  the  question  in  a  form  that  perhaps  waj 
exactly  correct  We  flnd  no  sufficient  ground  for  reversal. 
Judgment  and  order  affirmed,  with  costs.     All  concur. 


PARK  ▼.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  General  Term,  Fourth  Department    February,  18 

Master  and  Servant — Incompetency  or  Servant — Kkowledok  of  M. 

Evidence  of  the  general  reputation  of  a  servant  as  to  bla  care  an 

dence  la  admissible  to  charge  the  master  with  notice  of  his  Incompete 

Appeal  from  circuit  court,  Onondaga  county. 
Action  by  Thomas  E.  Park  against  the  New  York  Cent 
Hudson  River  Railroad  Company  for  personal  injuries.     Pr 
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entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
ring  a  motion  for  a  new  trial  made  on  the  minutes,  defend- 

Is.     A£Qrmed.  

before  HABDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  J  J. 

:,  Poheny  &  Hiscock,  for  appellant 
[arshall,  for  respondent 

IN,  J.  The  recoTery  in  this. case  is  for  damages  sus- 
the  plaintiff  by  reason,  as  he  claims,  of  the  negligence 
lendant  On  the  2l8t  November,  1S91,  the  plaintiff  was, 
een  for  a  nnmber  of  years,  in  the  employ  of  the  defendant 
motive  engineer.  On  the  evening  of  that  day  he  was 
eer  upon  a  mail  express  train  that  left  Syracuse  at  8:25, 
bound  on  track  No.  1.  The  train  passed  Canastota  about- 
and  when  abont  a  mile  east  of  that  place  it  ran  into  a 
ain  of  the  defendant,  going  eastward  on  the  same  track, 
I  was  then  stalled  in  going  up  a  grade.  The  injuries  to 
iff  which  are  here  complained  of  were  one  of  the  resalts 
llision.  The  night  was  dark  and  rainy,  and  there  was 
outherly  wind.  At  Canastota  the  plaintiff  was  informed  by 
itor  there  that  there  was  a  train  on  the  same  track  43 
head  of  him.  His  train  was  going  at  the  rate  of  abont  40 
bour  Between  Canastota  and  the  place  of  the  accident 
curve  to  the  north,  being  to  the  left  as  you  go  east,  and  the 
tin  was  a  short  distance  (about  800  feet)  beyond  this  curve, 
tiff  claims  that  he  did  not  see  the  stalled  train  or  get  any 
the  obstruction  in  time  to  stop.  Whether  he  did  so,  or 
in  the  exercise  of  reasonable  care,  he  might  have  done  so, 
jtions  for  the  jury.  When  the  freight  train  stopped,  it 
le  duty  of  one  Brown,  a  brakeman  on  that  train,  to  go  back, 
M  a  mile,  according  to  the  rule  of  the  defendant  and  give 
r  signal  to  any  approaching  train.  There  was  evidence 
>  show  that  he  did  not  do  this,  although  he  had  plenty  of 
hat  purpose;  that  his  failure  to  do  it  was  the  cause  of  the 
and  that  such  failure  was  due  to  his  incompetency  to  per- 
iuties  of  his  position.  There  is  abundant  evidence  to  sus- 
Inding  that  Brojpn  was  incompetent,  within  the  rule  laid 
Doppins  V.  Railroad  Co.,  122  N.  Y.  557,  564,  25  N.  E.  915. 
usion  that  the  accident  was  due  to  such  incompetency  is 
jt  the  weight  of  the  evidence  It  is  claimed  by  the  plain- 
he  defendant  was  negligent  in  employing  and  keeping  in 
loyment  such  a  man,  when  it  knew,  or  in  the  exercise  of 
e  care  might  have  known,  of  his  unfitness  for  the  position, 
usion  of  the  jury  in  this  respect  should  not,  we  think,  be 

imed  by  the  defendant  that  the  plaintiff  was  himself  negli- 
tat  he  did  not,  as  the  defendant  claims,  comply  with  rule 
P  the  company.     That  provides  on  this  subject  as  follows: 

inired  of  both  englneman  and  fireman  to  keep  a  careful  lookout 
nglne.  When  rounding  curves,  take  position  on  the  inside  o£  the 
ke^  sharp  lookout  until  a  straight  Hue  is  reached." 
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The  carve  here  waa  to  the  left     The  poeition  of  the  plainti: 
the  engine  was  on  the  right,  while  the  position  of  the  fireman  wt 
the  left     The  plaintiff  did  not,  on  approaching  the  cnnre^ 
position  on  the  left     Whether  his  failure  to  do  so,  under  the  cir 
stances  of  this  case,  was  negligence  which  contributed  to  the 
dent,  was  a  matter  for  the  jury  to  decide. 

In  the  course  of  the  triaJ,  evidence  on  the  part  of  plaintiff 
received  of  the  general  reputation  of  the  brakeman  Brown  pri< 
the  accident,  as  to  his  prudence  and  care.  The  objection  taken 
that  it  was  Incompetent  and  immaterial.  Evidence  was  al8< 
ceived,  under  like  objection,  that  his  general  repntation  was  tlu 
was  "a  little  off,"  and  that  among  railroad  men  he  was  usually  ci 
''Crazy  Brown."  The  defendant  claims  that  in  admitting  this 
dence  there  was  prejudicial  error.  It  has  been  held  in  several  ( 
that  evidence  of  this  kind  was  competent  on  the  subject  of  n( 
Oilman  v.  Railroad  Co.,  13  Allen,  433;  Monahan  v.  City  of  Worce 
160  Mass.  439,  23  N.  E.  228;  Railway  Co.  v.  Btupak,  123  Ind. 
223.  23  N.  B.  246;  Davis  v.  Railroad  Co.,  20  Mich.  124;  Railroa< 
V.  Hoover  (Md.)  29  Atl.  994;  Wood,  Mast  &  Serv.  §  421.  Ie 
Monahan  Case  it  is  said: 

"The  master  is  bound  to  use  reasontible  care  in  aelectlnK  his  serrants, 
If  a  person  Is  incompetent  for  the  work  he  is  employed  to  do^  the  t»c\ 
he  Is  generally  reputed  in  the  community  to  want  those  qualities  whic 
necessary  for  the  proper  performance  of  the  work  certainly  has  some 
ency  to  show  that  the  master  would  have  found  out  that  the  servant 
incompetent,  If  proper  means  had  been  taken  to  ascertain  the  qualifla 
of  the  servant" 

On  the  part  of  the  defendant,  we  are  referred  to  Hasken  v. 
road  Co.,  65  Barb.  135,  and  Young  v.  Railroad  Co.,  77  Hun,  61 
N.  Y.  Supp.  1125.  The  Young  Case  was  decided  by  this  court 
the  question  here  involved  was  not  passed  upon.  In  the  Ha 
Case,  which  was  decided  in  January,  1873,  evidence  as  to  the  re] 
tion  of  one  Wood  as  an  engineer  had  been  excluded,  and  in  sua 
ing  the  ruling  it  was  said : 

"Reputation  is  not  competent  evidence  to  charge  a  master  with  negli 
in  the  employment  of  a  servant,  because— First,  it  may  be  false;  and,  sc 
he  may  never  have  heard  It" 

It  was  also  said  that  no  question  was  made  that  the  defen 
was  chargeable  with  negligence  in  the  employment  of  Wood.  \ 
bearing  reputation  might  have  on  the  question  of  notice  was 
considered.  It  may  be  here  observed  that  in  BauHc  v.  Railroad 
59  N.  Y.  356,  decided  in  December,  1874,  it  is  said  by  Judge  A 
at  page  861: 

"A  principal  would  be  without  excuse  should  he  employ,  for  a  respoi 
position,  on  the  proper  performance  of  the  duties  of  which  the  lives  of  < 
might  depend,  one  known  to  him  as  having  the  reputation  of  being  a 
temperate,  imprudent,  indolent,  or  careless  man.  He  would  be  held 
to  the  fellow  servants  of  the  employ^  for  any  injury  resulting  from  tli 
flciendes  and  detects  Imputed  to  the  individual  by  public  opinion  and 
eral  report" 

We  are  of  the  opinion  that  the  evidence  of  general  reputation 
competent  on  the  subject  of  notice,  and  therefore  the  general  o 
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tion  to  it  was  properly  overruled.  Hersej  t.  Benedict,  15  Hun,  285. 
The  defendant  did  not  ask  to  have  its  effect  limited  to  the  question 
of  notice.  It  would  seem,  from  the  course  of  the  trial,  that  the 
main,  if  not  sole,  object  of  the  evidence  was  to  show  notice.  It  was 
referred  to  by  the  court  in  its  charge,  and  no  exception  taken  to  the 
remarks  of  the  court  on  the  subject  We  have  examined  the  other 
exceptions  to  which  our  attention  has  been  called,  and  And  no  soffl- 
dent  ground  for  reversal. 

MABTESr,  J,  concurs. 

HARDIN,  P.  J.  In  yielding  my  assent  to  the  views  expressed  in 
the  opinion  of  MERWIN,  J.,  besides  the  authorities  cited  therein, 
I  am  influenced  somewhat  by  the  decision  made  by  this  court  in  Van 
Dnsen  v.  Railway  Co.,  12  N.  Y.  St  Rep.  353.     It  was  there  said,  viz.: 

"It  may  be  said  that  the  defendant  should  have  known  his  reputation  as  a 
railroad  man.  The  answer  to  that  suggestion  is  that  there  was  no  evidence 
that  he  had  other  than  a  good  reputation  at  the  time  of  his  employment,  or 
at  any  other  time,  excepting  during  the  two  days  In  which  he  was  engaged 
In  making  a  single  trip  over  the  defendant's  road." 

The  language  seems  to  indicate  that  such  evidence  might  have 
been  proper  to  show  the  defendant  guilty  of  negligence  in  selecting 
or  keeping  an  employ^  in  the  service  of  the  road.  I  think  due 
regard  to  the  authorities  require  I  should  concur,  as  I  do,  in  the  opin- 
ion of  MERWIN,  J.  Bossout  v.  Railroad  Co.  (Sup.)  10  N.  Y.  Supp. 
602;  affirmed  in  court  of  appeals,  29  N.  E.  753.  Judgment  and  order 
affirmed,  with  costs. 

(11  Misc.  Bep.  262.) 

FEOPLB  ex  reL  FIKB  et  aL  v.  BARKER  et  al.    - 

(Bnpreme  Court,  Special  Term,  New  York  County.    February,  1896.) 

1.  Taxation — Assessmest — Tbubt  Property. 

An  assessment  for  taxation  of  a  fund  of  personal  property,  held  by 
tmstees,  and  subject  to  assessment  against  them  as  trustees,  is  not  viti- 
ated by  the  fact  that  In  the  assessment  rolls,  as  originally  prepared,  the 
trustees  were  described  "as  executors  and  trustees." 

i.  Same — Cobbkction  of  Inaccuracies. 

Tax  commissioners  have  power  to  correct  inaccuracies  In  the  assessment 
rolls,  both  as  to  names  and  words  of  description  of  persons  assessed  In  a 
representative  capacity. 

8.  Sake— Alfhabbtioai.  Ordbr  of  Nambs. 

Section  818  of  the  consolidation  act  requiring  the  assessed  valuation  of 
all  personal  property  to  be  entered  In  alphabetical  order  of  the  names  of 
persons  and  corporations  subject  to  taxation,  Is  sufBclently  complied  with, 
where  property  Is  held  by  two  trustees,  by  entry  of  the  assessment  in  al- 
phalietlcal  arrangement  under  the  first  letter  of  the  name  of  one  of  the 
trustees. 

(Syllabus  by  the  Court) 

Certiorari  by  Harry  P.  Pike  and  another  to  review  the  action  of 
Edward  P.  Barker  and  others,  commissioners  of  taxes  and  assess- 
ments in  the  city  of  New  York.    Dismissed. 

Lucien  B.  Chase,  for  relators. 

William  H.  Clark  (George  S.  Coleman,  of  counsel),  for  respondents. 
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BEEKMAN,  J.  Hannah  Benrimo  died  on  the  6th  day  of 
uary,  1893,  leaving  a  will  appointing  Harry  P.  Pike  and  her  danj 
Emma  Benrimo  (now  Emma  Chase),  executor  and  executrix  c 
same,  and  also  trustees  of  a  fund  bequeathed  to  them  in  tmi 
the  benefit  of  her  said  daughter  during  her  life.  Prior  to  the 
ing  of  the  assessment  complained  of,  the  executors  had  wholl 
ministered  upon  the  estate  of  the  deceased,  and  had  retain 
themselves,  in  their  capacity  as  trustees,  all  of  the  property  1 
appertained  to  the  trust  estate.  As  executors  purely,  they 
therefore  without  any  property  in  their  hands  which  could  be 
the  subject  of  taxation.  In  making  up  the  assessment  rolls  f( 
taxation  of  personal  property  for  the  year  1894,  the  relators 
included  therein  under  the  following  entry:  "Pike,  Henry 
Emma  Benrimo,  as  executors  and  trustees  of  estate  of  He 
Benrimo,  deceased,  185,000."  The  relators  received  actual  i 
of  the  assessment,  and  objected  before  the  respondents  to  the 
on  the  ground  that  the  assessment  was  invalid  because  it  ass 
to  assess  the  relators  as  joint  owners  of  the  fund  in  their  sc 
capacities  as  executors  and  trustees,  and  that  there  was  no 
joint  ownership;  that  the  assessment  should  also  have  been  en 
against  the  relators  in  that  portion  of  the  assessment  roll  de 
to  names  commencing  with  the  letter  "B,"  and  that  the  proper 
sessed  had  been  overvalued.  A  further  objection  was  made, 
the  name  of  the  relator  Pike  was  Harry 'P.  Pike,  and  not  Henry 
as  stated  in  the  assessment  list.  The  tax  commissioners  then 
corrected  their  books  by  striking  out  the  words  "executors 
and  correcting  Mr.  Pike's  name,  and  also  reduced  the  valuati 
the  sum  of  |75,000,  which,  upon  the  evidence,  was  quite  withi 
limit  of  their  right  to  assess.  The  entry  then  read  as  fol 
"Pike,  Harry  P.,  and  Emma  Benrimo,  as  trustees  of  estate  of 
nah  Benrimo,  deceased,  f75,000."  The  relators,  still  claiml 
be  aggrieved,  now  apply  to  this  court,  on  certiorari,  to  canc< 
whole  assessment. 

The  relators  insist  upon  the  application  of  a  most  rigid  n 
construction  to  the  statute,  and  the  acts  of  the  tax  commissi 
under  it.  It  is  true  that  the  authority  to  exercise  the  pow< 
taxation  has  been  carefully  scrutinized,  and  limited  to  the  ei 
warrant  of  the  statute,  and  cannot  be  extended  by  implicati 
construction.  McLean  v.  Jephson,  123  N.  Y.  142-146,  25  N.  E 
I  am  not  aware,  however,  of  any  authority  which  requires  the 
to  prefer  a  construction  which  will  defeat,  rather  than  sust 
tax;  nor  do  I  believe  that  any  cotu-t  has  asserted,  or  will  a 
any  such  unreasonable  doctrine.  The  public  has  a  most  vit 
terest  in  sustaining  the  taxing  power,  for  upon  it  rests  the  ve 
istence  of  government;  and  while  the  individual  right  of  thi 
payer  to  have  the  law  substantially  compiled  with,  in  the  pi 
through  which  his  proportion  of  the  burden  is  laid  upon  h 
undoubted,  the  public  is  equally  entitled  to  the  benefit  of  a  fai 
reasonable  construction  in  support  of  the  tax,  and  to  have  tl 
sustained  where  there  has  been  no  substantial  departure  f  ron 
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ntory  requirement  The  statute  applicable  to  the  case  at  bar  re- 
quires that  "where  a  person  is  aBsessed  as  trustee,  guardian,  ex- 
ecutor or  administrator  he  shall  be  assessed  as  such,  with  the  addi- 
tion to  his  name  of  his  representative  character,  and  such  assess- 
ment shall  be  carried  out  in  a  separate  line  from  his  individual 
assessment."  1  Eev.  St.  art.  2,  p.  391.  The  object  of  this  provision 
is  that  each  class  of  assessments  may  be  dealt  with  singly  in  ref- 
erence to  deductions  and  other  considerations  peculiar  to  each,  and 
also  be  free  from  the  confusion  and  error  likely  to  result,  both  to  the 
city  and  taxpayer,  if  personal  and  trust  funds  should  be  assessed 
together.  It  was  the  right  of  the  relators  to  have  this  provision 
observed,  and  their  right  was  respected.  They  insist,  however, 
upon  a  legal  exactness  of  definition,  in  characterizing  the  particu- 
lar representative  capacity  in  which  they  are  assessed,  as  If  the 
stress  of  the  statute  was  upon  this  instead  of  upon  the  separation 
of  one  class  of  assessments  from  the  other.  No  such  exactness  is 
required.  If  the  representative  character  of  the  relators  is  in- 
dicated with  substantial  correctness,  the  statute  has  been  complied 
with;  and  the  fact  that  the  description  is  inartificial,  and  without 
legal  nicety,  does  not  vitiate  the  assessment.  Tax  laws  are  not  to 
be  treated  as  nicely-laid  traps  to  snare  unwary  assessors,  but  should 
be  upheld,  and  the  acts  of  public  officers  under  them  sustained, 
where  there  has  been  a  substantial  compliance  with  all  the  require- 
ments designed  for  the  protection  of  the  taxpayer.  As  was  said  by 
Peckham,  J.,  in  Overing  v.  Foote,  43  N.  Y.  290-297,  concerning 
assessors  in  making  up  tax  lists,  "in  construing  the  acts  of  these 
officers,  ye  should  not  sacrifice  substance  to  form,  nor  lose  sight  of 
the  spirit  and  purpose  of  the  laws  they  are  required  to  execute." 

In  the  case  at  bar  the  fund  assessed  was  held  by  the  relators  as 
tmstees,  and  was  subject  to  assessment  against  them  in  that 
capacity.  They  were  so  described  in  the  assessment  roll,  and  the 
entry  of  the  assessment  was  made  on  a  separate  line,  as  required 
by  the  statute.  It  is  true  that  they  were  also  designated  as  ex- 
ecutors, but  this  was  mere  surplusage,  technically  inaccurate,  in 
view  of  the  legal  ownership  of  the  fund  by  them  as  trustees,  but 
certainly  not  operative  to  destroy  the  legal  effect  of  that  portion  of 
the  description  which  correctly  indicates  the  capacity  in  which  they 
were  assessable.  The  collocation  of  these  words  is  not  at  all  in- 
frequent where  the  same  persons  are  both  executors  and  trustees 
under  a  will;  and  the  addition  of  the  word  "executors,"  as  employed 
by  the  tax  commissioners  in  this  case,  may  more  fitly  be  regarded 
as  a  redundancy  of  expression,  or  an  inartificial  designation,  in  no 
way  misleading,  or  raising  any  doubt  as  to  the  capacity  in  which 
the  relators  were  actually  assessed.  In  order  to  destroy  the  assess- 
ment and  avoid  the  tax,  the  relators  have  taken  the  position  that 
the  assessment  is  in  form  against  the  executors  and  trustees,  as 
joint  owners  of  the  fund,  when,  as  a  matter  of  fact,  no  such  joint 
ownership  exists.  The  court  will  not  favor  a  construction  so 
strained  as  to  require  such  an  extraordinary  legal  proposition  as 
a  joint  ownership  by  executors  and  trustees  of  property  under 
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the  same  will,  to  sastain  it    Nor,  in  order  to  defeat  a  tax, 
it  grope  for  a  theory  upon  which  to  support  such  a  postulate, 
such  purpose  is  imputable  to  the  tax  commissioners  in  this 
and  the  assessment  must  therefore  be  upheld  as  sufBciently  i 
against  the  relators  as  trustees  under  the  will.    The  commissio 
upon  hearing  the  objections  of  the  relators,  struck  out  the  -9 
objected  to,  and  also  corrected  Mr.  Pike's  name  from  Heniy 
to  Harry  P.  Pike.    This  seems  to  hare  been  within  their  p< 
People  r.  Coleman,  42  Hun,  581.    In  that  case  the  change  i 
was  much  more  substantial,  as  it  eliminated  from  the  assess: 
the  names  of  two  nonresident  executors;  leaving  only  the  nan 
the  resident  executor,  who  was  thus  taxed  in  respect  to  the  ^^ 
trust  estate,  although  jointly  owned  by  him  with  the  others, 
also,  Van  Voorhis  v.  Budd,  39  Barb.  479. 

The  objection  is  also  made  to  the  assessment  that  it  has 
entered  on  one  line  only  against  Pike,  whereas  it  should  also 
been  entered  on  another  line  against  Benrimo.  Section  818  o 
New  York  City  consolidation  act  of  1882  provides  that  "the  assi 
Taloation  of  all  personal  property  shall  be  entered  by  said  cor 
sioners  in  books  or  rolls  ia  alphabetical  order  of  the  names  ol 
sons  and  corporations  subject  to  taxation."  It  is  sufScient  tc 
in  answer  to  this  objection,  that  the  ownership  of  the  fund  in 
tion  was  joint  Each  relator  had  an  interest  in  the  whole. 
were  not  owners,  respectively,  of  undivided  halves.  The  la'^ 
quired  them  to  be  assessed  together  in  respect  to  the  fund,  am 
tax  commissioners  fully  complied  with  the  law  when  they  en 
i^'O  assessment  in  alphabetical  arrangement  under  the  letter 
The  statute  does  not,  in  terms,  require  the  same  assessment  i 
entered  more  than  once;  and  it  would  be  unreasonably  extei 
it  by  construction  to  hold  that  there  must  be  as  many  separal 
tries  as  there  may  be  trustees  whose  names  are  headed  by  as  i 
different  letters  of  the  alphabet  Such  a  course  would  be  i: 
venient,  in  the  extreme,  and  likely  to  raise  questions  of  mu 
assessments  of  the  same  property.  When  the  assessment 
been  once  properly  entered,  the  act  is  complete,  and  the  stat 
requirement  has  been  fully  satisfied.  If  the  alphabetical  arri 
ment  is  required  to  facilitate  the  examination  of  the  roll  by  i 
who  may  he  affected  by  the  assessment,  it  is  quite  as  much 
duty  to  search  against  all  of  the  trustees  as  against  one,  and 
they  can  do  without  appreciable  inconvenience.  The  entry  o 
assessment  against  the  name  of  the  relator  Pike  was  e8pe« 
appropriate,  in  view  of  the  fact  that  the  other  trustee  was  the 
eflciary  of  the  trust,  and  subject  to  limitation  on  that  accou 
participating  in  the  administration  of  the  same.  Rogers  v.  Be 
111  N.  Y.  228,  18  N.  E.  636. 

The  relators  have  been  treated  with  perfect  fairness  by  th 
spondents.  They  were  personally  notified  of  the  assessment 
a  full  hearing  was  afforded  to  them  in  respect  to  their  objeci 
and  every  effort  was  made,  short  of  canceling  the  assessmei 
meet  their  complaint.    The  amount  of  the  assessment  was  rec 
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18  the  attention  of  the  respondents  was  called  to  their  over- 
1.  The  fact  that  the  relators  are  subject  to  assessment  for 
in  respect  to  the  reduced  amount  is  unquestioned.  The 
ts  now  insisted  upon  are  highly  technical,  and  are  of  no 
consequence  to  the  relators,  except  in  so  far  as  they  may 
ible  to  afford  an  escape  from  any  taxation.  I  am  of  the 
that  the  points  raised  by  the  relators  are  without  merit, 
:  the  respondents  have  not  committed  any  errors  calling 
ersal  of  their  action.    The  writ  is  dismissed,  with  costs. 


526.) 

McCRBADT  T.  MBTROPOLITAN  LIFB  INS.  CO. 

ue  Court,  (General  Term,  Flnt  Department    January  18,  1896.) 

TABT  POWBBS— SalK  OF  RBAI.  ESTATE. 

itor,  by  the  second  claiue  of  hla  'will,  appcrfnted  an  executrix,  and 
Imto  ber,  In  her  discretion,  full  power  and  authority  to  manage, 
r  otherwise  disiioee  of  any  or  all  teal  estate  of  which  I  may  die 
either  at  public  or  private  sale,  and  to  giye  good  and  sufficient 
ir  deeds  for  the  proper  conveyance  of  the  same."  Held,  that  the 
rlx  was  given  a  general  power  of  sale. 

I  from  8i>ecial  term,  New  York  county, 
by  Mary  L.  McOready,  as  executrix  of  Benjamin  W.  Mo- 
leceased,  against  the  Metropolitan  life  Insurance  Company. 
18  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 

Inion  of  Mr.  Justice  PATTERSON  at  special  term  is  as  fol- 

rtlon  in  this  case  relates  to  the  sofflclency  of  the  power  of  sale  pu> 
rhlch  the  plaintiff  claims  she  can  convey  a  title  in  fee  simple  to  the 
■efored  to  In  the  complaint  It  is  imderstood  that  boQi  parties 
Domplete  the  contract,  specific  performance  of  which  is  sought  in 
i;  but  the  defendant  anestlons  the  right  of  the  plalntlfT  to  give  a 

If  this  power— namely,  that  contained  in  the  second  clause  of  Mr. 
s  will— is  to  be  considered  as  a  simple  power  in  trust  and  one  lim- 
estricted  to  the  power  of  paying  debts,  legacies,  or  for  distribution, 
e  regarded  as  insufficient  to  authorize  the  conveyance  tendered  by 
[ft,  when  the  eighth  clause  of  the  will  is  taken  Into  consideration, 
h  clause  it  may  I>e  successfully  argued  that  the  absolute  power  of 
is  suspended  during  four  minorities,  and  hence  that  the  power  of 
in  aid  of  a  perpetuity,  cannot  be  supported,  and  that  a  conveyance 
o  it  would  not  clothe  the  pnrchaser  of  the  land  with  a  valid  title. 
uld  seem  that  this  power  is  one  of  the  character  to  be  exercised 
the  Judgment  of  the  donee,  the  prudent  or  profitable  management  of 
ty  reqobed  its  exchange  into  some  safer  or  more  remunerative  In- 
'  and  it  is  one  that  could  be  exercised  or  omitted  at  the  discretion  of 

and  it  seems  to  me,  taking  the  whole  scope  and  purpose  of  the 
will  into  consideration,  that  It  was  the  intent  of  the  testator,  by 
contained  in  the  second  clause  of  the  will,  to  grant  to  the  executrix 
e  a  complete  power  of  disposition  of  all  the  testator's  real  estate 
xetion.  If  we  examine  critically  this  second  clause  of  the  will,  we 
hat  the  power  of  sale  is  associated  with  the  widest  latitude  of  man- 
Dd  control  of  the  whole  estate.  We  find  that  it  is  a  power  created 
Inning  of  the  instrument  before  any  dispository  provision  is  men- 
at  It  stands  separate  from  any  other  provisions  of  the  will;  and 
ot  by  necessary  construction  made  iasei>arable  from  the  trust  which 
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to  created  In  the  residuum  of  the  estate.  This  clause  confers  not  only  a  ] 
of  sale,  but  in  terms  an  "authority  to  mortgage,  sell,  or  otherwise  dlspc 
any  and  all  real  estate  of  which  1  may  die  seised,  either  at  public  or  pi 
sale,  and  to  give  good  and  sufficient  deed  or  deeds  for  the  proper  conve 
of  the  same."  There  Is  no  limit  to  this  discretionary  power.  It  mny  I 
ercised  for  any  legitimate  purpose  satisfactory  to  the  executrix.  Sta 
by  itself,  it  neither  promotes  nor  otherwise  affects  the  establishment  c 
trust,  whether  the  land  is  converted  Into  money  or  kept  in  specie  or'a  dli 
is  made  or  not.  In  the  case  of  Benedict  v.  Webb,  98  N.  Y.  460,  It  was 
that,  under  the  terms  of  the  will,  the  i>ower  could  not  be  executed  as  i 
arate  and  independent  proTlsIon,  and  that,  as  It  could  be  exercised  on 
furtherance  of  the  establishment  of  a  void  trust,  It  could  not  be  upheld, 
that  does  not  seem  to  me  to  be  the  effect  of  this  power  when  we  come  t< 
sider  other  provisions  of  the  will.  The  intention  of  the  testator  in  the 
tion  of  this  power  must  be  ascertained,  and  of  course,  If  ascertained, 
control;  and  I  think  it  Is  clear  from  other  provisions  of  the  will  that  thii 
a  general  power  of  sale,  embracing  the  widest  power  of  disposition  that 
be  granted  to  the  discretion  of  an  executor  or  trustee,  for  It  Is  associated 
an  authority  to  mortgage,  sell,  or  otherwise  dispose  of  the  testator's 
The  words  "otherwise  dispose  of"  are  somewhat  vague;  but  they  cerl 
have  some  meaning,  and  were  employed  with  some  intention.  I  have 
gested  that  this  power  of  sale,  standing  alone,  has  great  significance  i 
dlcatlve  of  the  testator's  intention,  and  a  study  of  this  will  will  fmther  dli 
that  the  testator  meant  it  to  be  operative  independoitly.  Coming  t( 
exatninatlon  of  the  sixth  clause  of  the  will,  we  ascertain  precisely  wba 
scheme  of  the  testator  was  wltii  respect  to  the  creation  of  the  trust  wh 
claimed  to  be  Invalid.  It  is  obvious  that  the  testator's  Intention  was  to 
another  power  with  reference  to  the  sale  of  the  land  for  the  purpose  ol 
stltuting  the  alleged  Invalid  trust,  and  that,  therefore,  be  has  conferred 
powers  of  sale;  and  the  fair  inference  is  that  the  one— the  first  power- 
a  general  power  of  disposition,  by  the  exercise  of  which  the  executrix  and 
tee  could  by  deed  convey  good  title,  and  that,  if  she  did  not  exercise 
power,  the  additional  and  implied  power  contained  in  the  sixth  clause 
TO  be  exercised  for  the  purpose  of  the  constitution  of  the  trust  referred 
the  sixth  clause.  It  will  be  observed  that  by  the  provisions  of  the  wil 
referred  to,  the  executrix  is  required  to  Invest  all  the  real  estate,  as  w( 
other  property  of  the  testator,  In  certain  specified  securities  of  a  parti 
character.  Of  course,  that  could  not  be  done  without  disposing  of  th< 
estate;  and  this  clause  operates  as  an  equitable  conversion  of  the  realtj 
personalty  for  the  purposes  of  the  trust,  and  an  implied  power  of  sale  thei 
exists.  Whether  the  purposes  of  the  trust  are  valid  or  invalid  does  not  i 
the  question  of  the  Intention  of  the  testator  in  making  this  provision  c 
will;  but  the  provision  itself  shows  that  there  must  have  been  In  his 
a  distinction  between  the  two  powers,  and  that  he  did  not  intend  the  1 
a  general  power— to  be  cut  down  simply  to  the  purposes  of  the  creati 
the  trust.  It  seems  to  me,  therefore,  that  this  power  contained  in  the  8< 
clause  is  Independent  of  the  power  in  trust,  and  that  It  Is  unnecessary  t( 
sider  the  question  of  the  invalidity  of  the  trust,  for,  If  the  trust  Is  vole 
estate  woifid  pass  to  the  heirs  at  law  of  the  testator,  subject  to  the  exe< 
of  the  power  contained  In  the  second  clause;  and  It  may  well  be  thai 
power  was  Intended  to  facilitate  a  division  of  the  testator's  estate  lrresp( 
of  the  trust  If,  for  any  reason,  that  trust  could  not  be  constituted  law 
I  think  the  power  can  be  upheld,  and  that  such  construction  should  be 
to  it  as  would  uphold  It  according  to  the  intention  of  the  testator;  ai 
this  construction  Is  right,  the  defendant  can  acquire  a  good  title  by  th( 
veyance  tendered. 

The  will  of  decedent  is  as  follows: 

I,  Benjamin  W.  McOready,  physician,  of  the  city,  county,  and  state  of 
York,  do  hereby  make,  publish,  and  declare  this  as  and  for  my  last  wil 
testament:  First.  I  hereby  revoke,  annul,  and  declare  void  and  of  no 
each  and  every  will,  testament,  or  codicil  thereto,  by  me  at  any  time  h 
fore  made,  published,  and  declared.  Second.  I  make,  constitute,  and  ap 
my  daughter  Mary  Louisa  McCready,  of  the  city,  county,  and  state  ot 
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Twk.  sole  eiecTitrlx  of  this,  my  last  will  and  testament;  and  I  give  and  grant 
unto  her,  In  her  discretion,  full  power  and  authority  to  mortgage,  sell,  or  oth- 
erwise dispose  of  any  and  all  real  estate  of  which  I  may  die  selaed,  either 
at  public  or  private  sale,  and  to  give  good  and  sufficient  deed  or  deeds  for 
the  proper  conveyance  of  the  same.  And  I  hereby  direct  that  no  bonds  or 
securities  shall  be  required  of  my  said  executrix.  Third.  I  direct  that  all  my 
Just  debts  and  funeral  expenses  first  be  paid  out  of  my  estate.  Fourth.  I 
give  to  my  niece  Klizabeth  Hills,  of  Harlem,  New  York,  two  thousand  dollars. 
Fifth.  I  give  all  my  household  furniture,  books,  pictures,  silver,  bric-a-brac, 
camaments,  etc.,  to  my  said  daughter,  Mary  Louisa  McOready,  now  residing 
with  me.  Sixth.  All  the  rest,  residne,  and  remainder  of  my  property,  whetheir 
rod,  persona],  or  mixed,  and  wherever  the  same  may  be  situated,  I  give,  de- 
vise, and  bequeath  to  my  said  executrix,  Mary  Louisa  McOready,  in  trust, 
nevertheless,  for  the  following  express  purposes:  To  Invest  and  keep  in- 
vested the  same  in  hood  or  bonds  secured  by  mortgage  upon  improved  real 
estate  situated  in  the  cities  of  New  York  or  Brooklyn,  or  in  bonds  or  other 
dividend  paying  secinrltles  of  the  city,  county,  or  state  of  New  York,  or  of  the 
United  States  of  America;  and  to  receive  the  rents,  issues,  income,  and  profits 
tb^reon;  and  to  apply  the  same  to  the  following  purposes,  to  wit:  To  divide 
such  income  into  four  equal  parts,  and  to  pay  over  one  of  such  parts  to  each 
of  my  daughters,  namely,  Mary  Louisa  McCready,  Frances  Jane  Harris,  and 
Elizabeth  Beck  Sykes,  except  as  the  same  may  be  diminished  by  the  respective 
payments  hereinafter  provided  for,  and  to  divide  the  remaining  one  of  said 
parts  among  the  children  of  my  deceased  son,  Thomas  Lawrence  McCready, 
equally,  share  and  share  alike.  Seventh.  Upon  the  death  of  either  of  my  said 
daughters,  to  pay  over  the  one-fourth  part  of  the  principal  of  my  said  residuary 
estate,  except  as  her  share  may  be  reduced  by  the  subsequent  provisions  of 
tbts  will,  to  such  person  or  persons  as  such  deceased  daughter  may  by  last 
-will  or  testament  duly  executed  nominate  and  appoint.  Eighth.  To  pay  over 
to  each  of  the  children  of  my  deceased  son,  Thomas  Lawrence  McCready,  as 
they  shall  severally  arrive  at  the  age  of  21  years,  the  sum  of  two  thousand 
dollars;  and,  upon  the  arrival  of  the  youngest  survivor  of  said  children  at 
the  age  of  21  years,  to  distribute  the  residue  of  said  remaining  one-fourth 
part  to  snch  children  of  said  Thomas  Lawrence  McCready  as  may  then  sur- 
vive, share  and  share  alike.  Ninth.  In  case  either  of  my  said  daughters 
should  die  without  a  will,  leaving  children  her  surviving,  then  the  principal 
suni  of  her  said  one-fonrth  part  to  be  divided  equals  among  the  children  of 
said  deceased  daughter.  Tenth.  I  give  to  my  daughter  Elizabeth  Beck  Sykes 
the  house  In  which  she  now  lives,  at  Scotch  Plains,  N.  J.,  valuing  it  at  $6,000, 
In  fee  simple  absolute,  to  her  and  her  heirs  forever;  such  amount  to  be  de- 
ducted from  the  one-fonrth  portion  of  my  estate  set  apart  for  her  benefit  un- 
der tbe^  terms  of  this  my  will,  as  hereinbefore  provided.  Eleventh.  I  give  to 
my  daughter  Mary  Louisa  McOready  the  sum  of  six  thousand  dollars,  to  be 
deducted  from  the  one-fourth  portion  of  my  estate  set  apart  for  her  benefit, 
as  hereinbefore  provided.  Twelfth.  I  give  to  my  daughter  Frances  Jane  Har- 
ris all  advancements  made  and  hereafter  to  be  made  by  me;  the  same  to  be 
deducted  from  the  one-fourth  portion  of  my  estate  set  apart  for  ha:  benefit, 
as  hereinbefore  provided. 

Argoed  before  VAS  BEUNT,  P.  J.,  and  FOLLETT  and  PABKEB, 
JJ. 

C.  N.  Bovee,  Jr.,  for  appellant. 
McCready  Sykes,  for  respondent 

PER  CURIAM.     Judgment  affirmed,  with  flO  costs,  on  opinion  of 
special  tenn. 
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(10  Misc.  Bep.  553.) 

MUBPHT  VABNISH  CO.  ▼.  CONNELL  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  Ciounty.    December,  1804.] 

1.  FoBBioN  CoRFOHATioNS— Right  to  Sue  in  Kew  York. 

▲  trayeling  salesman  of  plaintiff,  a  foreign  corporation,  obtained  ] 
defendants.  In  New  York,  an  order  for  goods,  and  transmitted  the  c 
to  plalntier,  at  Its  office  In  the  state  where  It  was  incorporated,  foi 
proTaL  The  order  was  approved,  and  the  goods  were  shipped  to  del 
ants.  Afterwards  defendants,  by  letters  and  telegrams,  ordered  < 
goods  of  plaintiff.  Hdi,  that  plaintiff,  in  making  soch  sales  to  del 
ants,  was  not  doing  bnslnees  in  New  York,  within  Laws  1882,  c.  61 
15,  which  provides  that  no  foreign  stock  corporation  doing  boslnei 
this  state  without  a  certificate  of  authority  shall  maintain  any  actio 
this  state  "upon  any  contract  made  by  it  in  this  state  until  it  i 
have  procured  such  certificate." 

2.  Same— IirrERSTATE  ComiERCE. 

Laws  1892,  c.  687,  {  15,  requiring  foreign  corporations  to  obtain  a 
tiflcate  of  authority  to  do  business  In  New  York,  cannot  operate  to  pre 
foreign  corporations  from  selling  goods  within  New  York  by  traT( 
salesmen  without  procuring  such  certificate,  as  such  operation  would 
late  the  Interstate  commerce  clause  of  the  cMistitntlon  of  the  Ui 
States. 

Action  by  the  Murphy  Varnish  Company  against  Lansing  V.  ( 
nell  and  others  to  charge  defendants,  as  stockholders  of  the  B 
case  Bamboo  Furniture  Company,  for  goods  sold  and  deliverer 
said  company  by  plaintiff.    Judgment  for  plaintifC 

Creorge  H.  Sears,  for  plaintiff. 

Hancock,  Beach,  Peck  &  Devine,  for  defendants. 

McLENNAN,  J.  The  plaintiff  is  a  foreign  stock  corporation, 
ganized  under  the  laws  of  the  state  of  New  Jersey,  and  has  its  p 
cipal  oflBce  and  place  of  business  in  the  city  of  Newark,  in  that  st 
Between  the  24th  day  of  September,  1892,  and  the  2lBt  day  of  i 
uary,  1893,  the  plaintiff  sold  and  delivered  to  the  Syracuse  Bam 
Furniture  Company,  a  domestic  manufacturing  corporation,  ha^ 
its  oiBce  and  principal  place  of  business  at  Baldwlnsville,  N. 
goods,  wares,  and  merchandise  to  the  amount  and  value  of  |30S 
upon  four  months'  credit,  as  follows:  September  24,  1892,  f76 
October  13,  1892,  |13.10;  November  1,  1892,  f 70.20;  and  Jant 
21,  1893,  (144.  The  order  for  the  first  bill  of  go(yds  was  givei 
a  drummer  or  agent  of  the  plaintiff,  at  Baldwlnsville,  N.  T., 
was  by  him  forwarded  to  the  plaintiff,  at  its  place  of  businesi 
New  Jersey,  for  approval.  The  order  was  approved  by  the  plain 
and  the  goods  shipped  in  the  ordinary  way.  The  other  goods  ¥ 
ordered  by  the  Syracuse  Bamboo  Furniture  Company  by  letten 
telegrams  to  the  plaintiff,  directed  to  it  at  its  place  of  businesi 
the  state  of  New  Jersey,  and  in  each  case  the  goods  were  ship 
to  the  bamboo  company  as  before. 

It  is  conceded  that,  at  the  dates  in  question,  and  for  10  y( 
prior  thereto,  the  plaintiff,  through  its  drummers  or  agents,  ^ 
and  had  been,  engaged  in  taking  orders  for  its  goods  through 
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8  and  Tillages  of  the  state  of  New  York,  to  be  delivered  by 
:h  state.  The  goods  of  the  plaintiff  were  mannfactared  in 
e  of  New  Jersey,  and  the  plaintiff  had  no  office  or  place  of 
I  within  the  state  of  New  York.  The  defendants,  at  all 
imes  mentioned,  were  directors  of  the  Syracuse  Bamboo 
re  Company,  and  they  failed  and  neglected  to  file  a  report 
red  by  chapter  687  of  the  Laws  of  1892,  and  were  in  de- 
ring  the  year  1892  and  until  the  Slst  day  of  January,  1893, 
1  date  they  filed  a  report  in  compliance  with  the  require- 
t  the  statute.  All  the  questions  presented  by  the  evidence 
ase  were  decided  at  this  term  of  court  in  the  case  of  Adams 
re  Company  v.  Connell  et  al.  (these  defendants)  favorably  to 
ntifl,  except  the  question  which  arises  from  the  fact  that 
tttiff  is  a  foreign  stock  corporation,  and  that,  prior  to  the 
cement  of  this  action,  it  had  failed  to  comply  with  the  re- 
Qts  0*  sections  16  and  16  of  the  general  corporation  law  of 
:e.    The  provisions  of  those  sections  are  as  follows: 

5.  No  foreign  stock  corporation,  other  than  a  mooled  corporation, 
business  In  this  state  without  having  first  procured  from  the  secre- 
tate  a  certificate  that  It  has  compiled  with  all  the  requirements  of 
ithorize  it  to  do  business  in  this  state,  and  that  the  business  of  the 
m  to  be  carried  on  In  this  state  Is  such  as  may  be  lawfully  carried 
corporation  Incorporated  under  the  laws  of  this  state  for  such  or 
Dslness;  or,  If  more  than  one  kind  of  business,  by  two  or  more  cch'- 

so  Incorporated  for  such  kinds  of  business  respectively.  Tlie  secre- 
ate  shall  deliver  such  certificate  to  every  such  corporation  so  comply- 
the  requirements  of  law.    No  such  corporation  now  doing  business  in 

shall  do  business  herein  after  December  Slst,  1882,  without  having 
such  certificate  from  the  secretary  of  state;  but  any  lawful  contract 
f  made  by  the  corporation  may  be  performed  and  enforced  within 
subsequent  to  such  date.  No  foreign  stock  corporation  doing  busl- 
his  state  without  such  certificate  shall  maintain  any  action  In  this 
n  any  contract  made  by  it  in  this  state  tmtil  it  shall  have  procured 
Iflcate. 

.  Before  granting  such  certificate  the  secretary  of  state  shall  require 
h  foreign  corporation  to  file  In  his  office  a  sworn  copy  of  Its  charter 
ate  of  Incorporation,  and  a  statement  under  its  corporate  seal,  par- 
setting  forth  the  business  oe  the  objects  of  the  corporation  which  it 
d  In  carrying  on,  or  which  it  proposes  to  carry  on  within  the  state, 
ce  within  the  state  which  Is  to  be  its  principal  place  of  business,  and 
ag,  In  th'e  manner  prescribed  In  the  Code  of  Civil  Procedure,  a  per- 

whom  process  against  the  corporation  may  be  served  within  the 
le  person  so  designated  must  have  an  office  or  place  of  business  at 

where  such  corporation  is  to  have  Its  principal  place  of  business 
e  state,"  etc. 

efendonts  insist  that  the  plaintiff,  having  failed  to  comply 
>  provisions  of  the  sections  above  quoted,  cannot  maintain 
ion.  Was  the  plaintiff,  at  the  tinles  in  question,  doing  busi- 
the  state  of  New  York,  within  the  meaning  and  intent  of 
ute?  The  contract  was  made  in  the  state  of  New  Jersey, 
■oe,  the  first  order  of  the  bamboo  company  for  goods, 
as  simply  a  request  that  the  plaintiff  ship  to  it  at  its  place 
>es8  in  this  state  certain  goods,  at  a  specified  price,  was 
the  plaintiff's  agent  at  Baldwinsville,  N.  Y.,  and  was  by 
t  by  mail,  or  otherwise  transmitted,  to  the  plaintiff  at  its 


Digitized  by 


Google 


494  HEW  YOBS  auppLBMBMT,  ToL  32.  [Sup. 

place  of  business  in  the  state  of  New  Jersey,  subject  to  appro 
by  the  plaintiff.  It  was  approved.  The  minds  of  the  parties  tl 
met  fHie  contract  was  made  and  the  goods  were  shipped  in 
ordinary  way.  The  other  orders,  in  no  way  differing  from  the  fl 
upon  which  the  balance  of  the  goods  were  shipped,  were  sent 
rectly  to  the  plaintiff  by  mail  or  by  telegraph,  instead  of  being  a 
by  or  through  the  plaintiff's  agent 
In  Parsons  on  CJontracts  (volume  2,  p.  701)  it  is  said: 

"If  a  New  York  merchant  send  his  ordera  for  goods  from  New  Tori 
Boston,  and  the  goods  are  sent  to  htau  from  Boston,  either  by  a  carrier  wl 
be  pointed  out  or  In  the  usual  course  of  trade,  this  would  be  a  completlo 
making,  of  the  contract,  and  It  would  be  a  Boston  contract" 

As  to  all  the  orders  except  the  first,  the  plaintiff  simply  recei 
them  at  its  place  of  business  in  New  Jersey,  and,  after  having 
proved  them,  or  assented  to  their  terms,  it  made  a  contract  wit 
common  carrier  in  that  state,  who  had  the  means  of  transport 
goods  within  the  state  of  New  York,  but  not  a  New  York  corp( 
tion,  we  must  assume,  to  deliver  the  goods  to  the  bamboo  comp: 
within  this  state;  and  pursuant  to  such  contract  also  made  in 
state  of  New  Jersey,  the  goods  were  delivered  to  the  bamboo  o 
pany.  So  far  as  appears,  all  the  transactions  had  by  the  plaii 
respecting  goods  sent  by  it  into  the  state  of  New  Yortt  prior  to 
commencement  of  this  action  were  of  the  same  character  as  th 
had  with  the  Syracuse  Bamboo  Furniture  Company.  The  trani 
tions  of  the  plaintiff  within  this  state  were  the  same,  we  may  assu 
as  those  of  other  foreign  corporations  who  are  engaged  in  shipp 
goods  into  this  state  upon  orders  obtained  by  their  respective  dn 
mers  or  agents,  a  practice  which  has  become  general  in  this  coun 
The  fact,  however,  that  this  method  of  disposing  of  goods  by  fore 
stock  corporations  to  residents  of  this  state  is,  and  for  years 
been,  generally,  and  almost  universally,  adopted,  does  not  aid 
contention  of  the  defendants.  It  would  hardly  be  claimed  thai 
a  resident  in  this  state  could  send  an  order  for  merchandise  t 
stock  corporation,  resident  of  a  sister  sta;te,  or  any  number  of  ord< 
and  the  goods  designated  were  shipped  as  directed,  such  fore 
corporation,  before  it  could  recover  for  the  same  in  our  courts,  wo 
be  compelled  to  establish  an  office  within  this  state,  tfnd  designat 
person  who  should  occupy  the  same,  and  upon  whom  process  co 
be  served,  notwithstanding  such  corporation,  through  an  agent 
otherwise,  had  never  been  within  this  state  for  any  purpose  wha 
ever.  And  yet  precisely  such  is  the  transaction  had  between 
plaintiff  and  the  Syracuse  Bamboo  Furniture  Company,  ezcepi 
respect  to  the  first  order  given,  and,  as  has  been  seen,  th&t  trani 
tion  only  differed  from  the  6thers  in  the  fact  that  it  was  transmit 
to  the  plaintiff  by  its  agent  rather  than  directly  by  the  bam 
furniture  company.     In  principle  the  transactions  were  identi 

In  the  case  of  Mineral  Co.  v.  Clute,  7  Misc.  Bep.  123, 27  N.  Y.  Si 
342,  it  is  held: 

"Where  a  foreign  corporation  consigns  goods  to  persons  in  this  state 
sale,  and  sales  are  made  by  the  factor  in  liis  own  name,  and  the  proo 
collected  and  accounted  for  by  him,  such  corporation  does  not  do  businee 
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,  within  the  meaning  of  chapter  6S7  of  the  Laws  of  1882,  and  no 
Is  necessary  to  enable  It  to  maintain  an  action  to  recover  the  net 
>f  such  goods." 

t  case  it  is  suggested  by  the  learned  judge  writing  the  opin- 
a  very  large  number  of  transactions  of  that  character  are 
:ly  being  had  between  foreign  corporations  and  the  mer- 
f  the  city  of  New  York,  and  this  form  of  business  had  been 
>n  between  the  parties  to  that  action  for  a  aeries  of  years; 
18  held  that  such  transaction  was  not  interdicted  by  the  stat- 
uestion.  In  that  case  it  will  be  observed  that  the  foreign 
ion  sent  its  goods  to  a  factor  in  New  York,  to  be  sold  in  t£e 
the  factor,  collected  for  in  the  name  of  the  factor,  and  the 
I,  less  the  factor's  commission,  remitted  to  the  foreign  cor- 
1.  In  the  cflse  at  bar  a  foreign  corporation  sent  its  goods 
^acuse  Bamboo  Furniture  Company,  to  be  used  or  sold  by 
night  see  flt,  and  their  value,  as  agreed  upon,  to  be  remitted 
alntiff.  It  is  dlfBcult  to  discover  any  ditference  in  principle 
the  two  transactions. 

nufacturing  Co.  v.  Ferguson,  113  U.  S.  727,  6  Sup.  Ot  739, 
plaintiff's  counsel,  it  was  held  that  a  corporation  of  Ohio 
mtracted  in  Colorado  to  manufacture  machinery  at  its  place 
ess  in  Ohio,  and  to  deliver  it  in  Colorado,  was  not  doing  busi- 
!!olorado,  within  the  intent  of  the  statute  of  that  state,  which 
mtially  the  same  as  our  statute.  But  the  decision  was  put 
J  ground  that  a  single  transaction — which  was  all  that  was 
n  the  case — did  not  constitute  doing  business,  and  by  impli- 
was  decided  that,  if  a  number  of  similar  contracts  had  been 
Colorado,  the  plaintiff  would  have  been  doing  business  with- 
leaning  of  the  statute.  It  will  be  observed  that  stress  is 
a  the  fact  that  the  contract  for  the  manufacture  and  delivery 
>hio  goods  was  made  in  Colorado,  and  not,  as  in  this  case, 
>reign  state. 

irged  by  the  plaintifCs  counsel  that,  if  the  transactions  of 
ntiff  within  this  state  were  "doing  business"  within  the 
:  of  the  statute  under  consideration,  it  mnst  be  concluded 
statute  is  violative  of  the  provision  of  the  constitution  of 
ted  States  which  provides  that  congress  shall  have  power 
late  commerce  with  foreign  nations  and  among  the  several 
nd  with  the  Indian  tribes."  There  can  be  no  doubt  that  a 
B  the  power  to  regulate  the  method  of  doing  business  within 
ers  by  a  foreign  as  well  as  by  a  domestic  corporation.  It 
lude  it  entirely,  or  may  impose  such  limitations  and  regula- 
the  legislature  may  deem  for  the  best  interests  of  the  state, 
ih  limitations  are  burdensome,  are  unjust,  or  unjustly  dis- 
;e  between  foreign  corporations  and  domestic  corporations 
iduals,  is  unimportant,  subject  only  to  two  qualifications: 
state  cannot  exclude  from  its  limits  a  corporation  engaged  in 
te  or  foreign  commerce,  or  regulate  the  same.  Fensacola 
V.  Western  Union  Tel.  Co.,  96  U.  S.  1-12.  (2)  The  other 
in  on  the  power  of  the  state  is  where  the  corporation  is  in 
loy  of  the  general  government,  which  is  not  involved  here. 
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Stockton  y.  Bail  road  Co.,  32  Fed.  9.  Mr.  Justice  Field,  in  die 
ing  tliis  question  in  the  case  of  Horn  Silver  Min.  Co.  v.  State 
U.  S.  316, 12  Sup.  Ct  403,  after  calling  attenticm  to  the  two  ezcep 
above  referred  to,  says: 

"Having  the  absolute  power  of  excluding  the  foreign  corporation,  the 
may,  of  course,  Impose  such  conditions  upon  permitting  the  cwporatlon 
business  within  Its  limits  as  it  may  judge  expedient;  and  It  may  mal 
grant  or  prlTlIege  depend  upon  the  payment  of  a  specific  license  tax, 
sum  proportioned  to  the  amount  of  its  capital.  No  Individual  member  i 
corporation,  or  the  corporation  Itself,  can  call  in  question  the  validity  c 
exaction  which  the  state  may  require  for  the  grant  of  its  privileges.  II 
not  lie  In  any  foreign  corporation  to  complain  that  it  is  subjected  to  the 
law  with  the  domestic  corporation.  The  counsel  for  the  appellant  ol 
that  the  statute  of  New  Yorit  is  to  be  treated  as  a  tax  law,  and  not 
license  to  the  corporation  for  permiseion  to  do  business  in  the  state.  G< 
lug  such  to  be  the  case,  we  do  not  perceive  how  it  in  any  respect  afTec 
validity  of  the  tax.  However  It  may  be  regarded,  it  is  the  condlticm 
which  a  foreign  corporation  can  do  business  m  the  state;  and  In  doin^ 
business  it  puts  itself  under  the  law  of  the  state,  however  that  may  be 
acterized.  The  only  question,  therefore,  open  to  serious  consideration  1 
case  is  one  of  fact, — did  the  Horn  Silver  Mining  Company  do  businesi 
corporation  within  the  state?" 

In  the  case  of  Gunn  v.  Sewing  Mach.  Co.,  57  Ark.  24,  20  t 
591,  one  Julian,  a  resident  of  Faulkner  county,  Ark.,  entered 
a  contract  with  the  defendant,  a  corporation  organized  and  < 
business  under  the  laws  of  Ohio,  by  which  the  company  agre 
sell  sewiQg  machines  to  him  at  a  stipulated  price,  on  credit, 
and  as  he  might  order  the  same  from  it  in  Ohio.  Julian  agre 
canvass  Faulkner  county  exclusively  for  the  sale  of  defendant'i 
chine;  and  at  the  same  time  Julian,  as  principal,  and  the  pla: 
as  surety,  executed  a  bond  to  the  defendant,  conditioned  fo 
payment  to  the  defendant  of  all  sums  of  money  for  which  J 
should  become  liable  for  and  on  account  of  sewing  machines 
and  delivered  to  him.  The  defendant  sold  and  shipped  a  large 
ber  of  sewing  macliines  to  Julian  upon  orders  sent  to  it  at  its 
of  business  in  Ohio,  and  Julian  became  indebted  to  the  defenda 
account  thereof  in  a  large  sum  of  money.  Julian  failed  to 
The  company  brought  suit  in  Arkansas  on  the  bond  against  ( 
Gunn  defended  upon  the  ground  that  the  sewing-machine  com 
had  failed  to  file  any  certificate  in  the  office  of  the  secretary  of 
of  the  state  of  Arkansas,  designating  an  agent  upon  whom  pr 
could  be  served  in  its  principal  place  of  business  in  that  stal 
required  by  the  statutes  of  Arkansas.  The  court  says  (page 
39,  57  Ark.,  and  page  593,  20  S.  W.): 

"In  this  case  the  contract  between  the  corporation  and  Julian  and  the 
sued  on  were  executed  in  this  state,  and  were  business  transacted  In  i 
sas.  But  no  sales  or  Indebtedness  were  created  by  them.  The  contrac 
only  an  agreement  to  sell,  and  the  bond  was  a  condition  upon  which  tb 
poration  agreed  to  sell,  and  tne  means  adopted  to  secure  the  Indebtedn 
be  contracted  by  sales,  and  both  constituted  a  contract.  They  wore  m 
foundation  of  a  future  trade  between  a  corporation  of  one  state  and  a  c 
of  another,  and  were  a  direct  method  devised  to  Increase  the  business  < 
former,  and,  as  to  them,  serve  as  a  basis  of  Interstate  commerce.  Relyl 
them,  tiie  corporation  sold  the  machines  and  other  property,  and  shipped 
from  the  state  of  Ohio,  its  place  of  manufacture  and  business,  to  Jull 
Arkansas;  the  place  of  sale  being  in  Ohio.     Until  they  ceased,  accordi 
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18  OT  by  agreement  of  the  parties,  to  be  of  any  force,  they  were  an  In- 
to, and  entered  Into,  every  sale,  and  formed  a  part  of  It.  Aecord- 
I  principles  firmly  established  by  numerous  decisions  of  the  supreme 
he  United  States,  they  (the  bond  and  conti-actK  the  sales  and  ship- 
he  machinery  and  other  property,  were  a  part  of  the  Interstate  com- 
,he  United  States,  which  congress  has  the  exclusive  rljrht  to  regulate, 
not,  and  could  not  be,  affected  by  the  act  of  April  4, 1887." 

be  observed  that  stress  is  laid  upon  the  fact  that  while  the 
contract  between  the  parties,  and  also  the  bond,  were  mode 
inted  in  Arkansas,  they  were  regarded  simply  as  the  founda- 
i  future  trade  between  the  parties,  and  tiiat  the  order  for 
ment  of  the  goods  constituted  the  contract,  and  that  it  was 
Ohio.  Assuming  that  conclusion  to  be  correct,  the  court 
are  been  unanimous  in  its  decision.  The  chief  justice  dis- 
inly  upon  the  ground  that,  in  his  opinion,  the  contracts  were 
in  Arkansas,  and  therefore  did  not  come  within  the  prohibi- 
he  constitution. 

Dbins  V.  Taxing  Dist,  120  U.  S.  489,  7  Sup.  Ct  592,  the  taxing 
)f  Shelby  county,  Tenn.,  which  included  the  city  of  Memphis, 
nder  the  authority  of  a  statute  of  that  state,  attempted  to 
I  license  tax  upon  a  drummer  for  soliciting  within  that  dis- 

sale  of  goods  for  a  Cincinnati  firm,  which  be  represented, 
■t  decided  that  such  soliciting  of  business  constituted  a  part 
itate  commerce,  and  that  the  statute  of  Tennessee  imposing 
on  such  business  was  in  conflict  with  the  commerce  clause 
mstitution  of  the  United  States,  and  was,  therefore,  void. 
Call  V.  California,  136  U.  8.  104, 10  Sup.  Ct  881,  the  plaintiff 
agent  of  the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
corporation  having  its  principal  place  of  business  in  the  city 
go,  and  which  operated  a  continuous  line  of  railway  between 
and  New  York.  As  such  agent,  his  duties  consisted  in 
5  passenger  traflBc  in  the  city  of  San  Francisco  over  the  road 
sented.  He  did  not  sell  tickets  for  the  company,  nor  receive 
>ut  money  on  account  of  it.  The  plaintiff  was  con>icted  of 
;  an  ordinance  of  the  city,  in  that  he  failed  to  pay  the  license 
jsed  upon  him  as  a  condition  precedent  to  his  right  to  act 
igent  in  that  city.  The  court  held  that  the  license  fee  as  to 
ncy  was  a  tax  upon  interstate  commerce,  and  in  that  respect 
anstitutiona). 

oncluded  that,  if  the  plaintiff  was  doing  business  in  the  state 
Fork,  within  the  meaning  and  intent  of  the  statute  in  ques- 
t  statute  is  in  violation  of  the  commerce  clause  of  the  con- 
I  of  the  United  States,  and  is  void  in  so  far  as  it  attempts 
ite  the  transactions  in  question.  It  follows  that  the  plain- 
ititled  to  recover  against  the  defendants  the  amount  of  the 
it  recovered  by  it  against  the  Syracuse  Bamboo  Furniture 
y  on  account  of  the  goods  sold  and  delivered  to  it.  The 
's  attorneys  will  prepare  findings,  submit  them  to  defend- 
:omeys,  and,  if  not  agreed  upon,  they  will  be  settled  before 
1  three  days'  notice, 
ed  accordingly. 

S2N.Y.8.no.5 — 32 
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O'BRIEN  et  al.  V.  GRANT. 

(Supreme  Court,  General  Term,  First  Department    December  14,  18 

Banks  and  Banking — Cohtbact  for  Clearance. 

Rule  25  of  the  New  York  clearing  bouse,  which  provides  that  at 
ments  b^  a  member  of  the  association  to  clear  tar  an  outside  banl 
not  be  discontinued  without  previous  notice,  and  that  the  notice  shi 
take  effect  until  completion  of  clearances  on  the  day  after  receipt 
notice,  is  Intended  for  the  security  of  its  members;  and  a  contr 
which  a  member  agrees  with  a  bank  which  is  not  a  member  to  clc 
it,  in  consideration  of  a  deposit  of  a  certain  sum  of  money  and  bills 
able,  does  not  constitute  the  member  merely  the  agent  of  the  othei 
to  pay  its  checks,  but  is  a  valid  contract,  and  requires  the  member 
checks  on  the  other  bank  presented  to  the  clearing  house  on  the  da: 
notice  of  discontinuance  is  given,  though  it  knew  at  the  time  th 
other  bank  was  insolvent,  and  therefore  such  payments  are  not  witl 
prohlbitl(Mi  of  section  48  of  the  stock  corporation  law,  against  paymc 
an  insolvent  corporatlm  made  with  intent  to  prefer  any  particular 
or,  and  the  money  and  securities  held  under  such  contract  are  appi 
to  the  amount  of  the  checks  so  paid. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Miles  M.  O'Brien  and  another  against  Hngh  J.  ( 
as  receiver.    Ttie  complaint  was  dismissed  on  the  merits,  and 
tiffs  appeal.    AfQrmed. 

The  opinion  of  WILLIAM  G.  CHOATE,  Esq.,  to  whom  the 
was  referred  to  hear  and  determine,  is  as  follows: 

In  this  case  the  plaintifFs,  the  receivers  of  the  Madison  Square  Ban] 
to  recover  from  the  receiver  of  the  St.  Nicholas  Bank  certain  securltl 
property  of  the  Madison  Square  Bank,  which  were  deposited  with  t 
Nicholas  Bank  under  the  circumstances  hereinafter  stated,  togethei 
the  proceeds  of  certain  other  securities,  part  of  such  deposit,  which  ba 
converted  into  money  before  the  commencement  of  this  action.  In  Ja 
1891,  an  arrangement  was  made  between  the  Madiscm  Square  Bank  a 
St.  Nicholas  Bank,  by  which  the  latter  bank,  which  was  a  member 
New  York  Clearing-House  Association,  became  the  agent  to  clear,  ti 
the  clearing  house,  checks  drawn  upon  the  Madison  Square  Bant 
St.  Nicholas  Bank  submitted  in  writing  a  memorandum  of  the  con 
on  which  it  would  undertake  this  business  for  the  Madison  Square 
as  follows:  "The  conditions  under  which  this  bank  agrees  to  ma] 
clearance  of  checks  of  the  Madison  Square  Bank  are  as  follows:  ! 
balance  to  be  kept  at  all  times,  to  be  free  from  interest.  An  allowa 
the  rate  of  two  per  cent  per  annum  shall  be  allowed  on  average  exc 
this  amount.  The  Madison  Square  Bank  is  to  keep  with  this  bank  $: 
In  approved  bills  receivable."  In  a  letter  dated  January  9,  1891,  adc 
by  the  Madison  Square  Bank  to  the  St  Nicholas  Bank,  the  cashier 
Madison  Square  Bank  says:  "Referring  to  conversation  of  our  pn 
with  your  good  selves,  we  would  say  that  we  accept  the  terms  and 
tions  on  which  your  bank  agrees  to  clear  for  us  as  per  your  memort 
namely,  $50,000  balance  to  be  kept  with  you  at  all  times  free  of  ii 
Interest  at  two  per  cent  per  annum  to  be  allowed  us  on  average  ex( 
that  amount  This  bank  to  keep  with  you  $100,000  of  approved  b 
ceivable.  •  •  *  We  Inclose  copy  of  a  letter  addressed  by  us  to  the 
Ing-house  committee,  to  conform  with  the  requirements  of  their  clrci 
December  IStb  last"  Then  follows  a  request  that  the  arraugementi 
be  made  to  go  into  effect  on  the  13th  of  January,  on  which  day  an  a: 
ment  between  the  Madison  Square  Bank  and  another  member  of  the 
Ing-house  association  was  to  expire.  The  letter  to  the  cleartng-bous 
mlttee  was  as  follows,  dated  December  30,  1S90:   "In  couformity  w: 
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terms  of  your  circular  of  the  18th  inat,  I  beg  to  Inform  yoa  that,  at  a  regu- 
lar meeting  of  the  board  of  directors  of  this  company,  the  following  resolu- 
tion was  adopted,  namely:  'Resolved,  that  the  cashier  of  this  bank  is  here- 
by instructed  to  notify  the  committee  of  the  clearing  house  that  this  bank 
will  be  open  to  the  examination  of  the  committee  of  the  clearing  house  as 
often  as  it  may  deem  necessary,  and  that  a  report  of  the  condition  of  the 
bank  be  forwarded  to  the  chairman  of  the  ccMumlttee,  with  a  check  for  the 
annual  payment  of  two  hundred  dollars,  In  compliance  with  the  terms  of 
his  circular  of  the  18th  Inst' "  The  circular  required  the  passing  of  a  resolu- 
tion submitting  the  bank  to  the  examination  of  the  clearing-house  commit- 
tee, as  in  said  resolution  set  forth.  It  was  verbally  agreed  between  the  par- 
ties at  the  time  of  the  arrangement  referred  to  in  said  letter  of  Otb  Jan> 
uary  that  other  securities  of  equal  value  might  be  substituted,  from  time  to 
time,  for  those  first  deposited,  making  up  the  $100,000  of  bills  receivable. 
It  was  also  distinctly  understood  between  the  two  banks  that  the  St.  Nicholas 
Bank  was  to  act  In  the  matter  for  the  Madison  Square  Bank,  under  and  in 
accordance  with  the  constitution  and  rules  of  the  clearing-house  association, 
wlilch  were  well  known  to  the  Madison  Square  Bank,  and  the  agreement 
between  the  two  banks  was  made  with  reference  to  such  constitution  and 
rules. 

The  clearing-house  association  was  and  la  a  voluntary  association  of  banks 
and  banking  asaoclatlona  of  the  city  of  New  York.  The  object  of  the  as- 
sociation, as  stated  in  its  constitution,  is  "the.  effecting  at  one  place  of 
the  dally  exchanges  between  the  several  associate  banks,  and  the  pay- 
ment at  the  same  place  of  the  balances  resulting  from  such  exchangea" 
The  St  Nlcholaji  Bank  was  a  member  of  the  association.  The  Madison 
Square  Bank  was  not  so.  Section  25  of  the  constitution  was  as  fol- 
lows: "Whenever  exchanges  shall  have  been  made  at  the  clearing  house 
by  previous  arrangements  between  members  of  the  assoclatlcm,  through  one 
of  their  own  number,  and  banks  In  the  city  and  vicinity  who  are  not  mem- 
bers, the  receiving  bank  at  the  dearlng  house  shall  in  no  case  disccmtlnue 
the  arrangements  without  giving  previous  notice,  which  notice  shall  not  take 
effect  until  the  exchanges  of  thk  morning  following  the  receipt  of  such  no- 
tice shall  have  been  completed."  This  section  was  in  force  at  and  before 
January  9,  1801,  and  is  still  in  force,  and  It  was  known  to  be  so  by  the 
Madison  Square  Bank  at  the  time  of  the  making  of  this  arrangement.  After 
the  making  of  this  arrangement  and  on  and  after  the  13th  of  January, 
1891.  the  St  Nicholas  Bank  made  the  clearances  at  the  clearing  house  for 
the  Madison  Square  Bank  up  to  and  Including  the  8th  day  of  August  1808; 
and  the  Madison  Square  Bank  deposited  and  kept  good,  as  to  amount  and 
value,  its  deposit  of  bills  receivable  with  the  St  Nicholas  Bank,  as  re- 
quired by  tiie  agreement  and  up  to  some  time  in  July,  1893,  kept  good  its 
money  balance,  of  $50,000,  in  addition  thereto.  Some  time  prior  to  the  8tb 
of  August,  1803,  the  St  Nicholas  Bank  desired  to  terminate  the  arrange- 
ments for  making  clearances  for  the  Madison  Square  Bank.  The  Madison 
Square  Bank  bad  not  kept  up  uniformly,  from  day  to  day,  Its  cash  balance 
of  $50,000,  from  some  time  In  the  month  of  July  to  the  8th  of  August  On 
the  8tb  of  August  the  St  Nicholas  Bank  held  three  promissory  notes  of  the 
Madis(Mi  Square  Bank  for  loans  theretofore  made  by  the  St  Nicholas  Bank 
to  the  Madison  Square  Bank,  In  the  aggregate  amounting  to  $150,000,  and 
held  bills  receivable  and  other  securities  as  collateral  thereto,  with  the  agree- 
ment that  they  or  their  proceeds  should  be  applied  to  any  other  obligations 
of  the  Madison  Square  Bank  to  the  St  Nicholas  Bank.  On  the  8th  day  of 
August  1893,  the  St  Nicholas  Bank  gave  the  notice  required  by  the  twenty- 
fifth  rule,  that  it  would  cease  to  make  clearances  for  the  Madison  Square 
Bank.  This  was  served  upon  the  banks  constituting  the  clearing-house  as- 
sociation on  that  day.  By  the  terms  of  section  25,  this  notice  took  effect 
upon  the  completion  of  the  exchanges  at  the  clearing  house  on  the  9th  of 
August  These  clearances  were  made  every  day  Immediately  after  ten  o'clock, 
and  were  completed  before  twelve  o'clock.  The  St  Nicholas  Bank  paid  on 
the  9tb  of  August,  through  the  clearing  house,  checks  drawn  upon  the  Madi- 
son Square  Bank  by  depositors  having  amounts  to  meet  the  same  to  their 
credit,  as  depositors,  on  the  books  of  the  Madison  Square  Bank,  $372,000. 
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On  tbe  8tb  of  August,  1803,  the  Madison  Square  Bank,  after  InefTectnt 
forts  to  obtain  a  loan  to  relieve  its  Immediate  necessities,  was  visited  b; 
clearing-house  committee,  and  its  condition  examined;  also,  by  an  offic 
the  state  banking  department.  After  this  examination  by  the  comn 
of  the  clearing  house,  their  conclusion  that  the  bank  was  not  in  a  cone 
to  continue  business  was  communicated  to  the  officers  and  some  of  th 
rectors  of  the  Madison  Square  Bank.  The  committee,  for  the  protect!* 
the  St.  Nicholas  Bank,  took  from  the  assets  of  the  Madison  Square  I 
with  the  assent  of  Its  officers,  a  considerable  amount  of  its  assets,— npT 
of  $300,000  In  securities.  These  assets  were,  however,  afterwards  res 
to  the  receivers,  and  no  claim  has  been  made  against  them  on  the  pa 
the  St  Nicholas  Bank.  This  was  the  act  of  the  committee  alone,  and  n 
the  St  Nicholas  Bank.  The  Madison  Square  Bank  did  not  open  for  bui 
on  the  following  day.  It  was,  in  fact,  insolvent  on  the  8th  of  August, 
and  the  officers  of  the  St  Nicholas  Bank  knew  before  the  exchanges 
made  on  the  9th  of  August  that  the  Madison  Square  Bank  was  insolvei 
that  its  Insolvency  was  imminent  and  that  it  had  stepped  business. 

The  sole  question  in  this  case  is  whether  the  plaintiffs,  as  receivers  c 
Madison  Square  Bank,  have  a  right  to  recover  from  the  St  Nicholas  1 
or  Its  receiver,  the  securities  remaining  In  the  hands  of  the  St.  Nicholas 
on  the  8th  of  August,  1883,  and  the  proceeds  thereof,  so  far  as  the 
have  not  been  required  for  the  payment  of  the  three  notes  held  by  tt 
Nicholas  Bank,  aggregating  ^150,000,  which  notes  were  paid  out  of  the 
ceeds  of  the  securities  held  by  the  St  Nicholas  Bank  on  the  2Tth  o: 
tober,  1893,  and  before  the  commencement  of  this  action.  The  amount  c 
securities  so  held  by  the  defendant,  being  the  same  held  on  the  8th  o: 
gust,  and  their  proceeds  after  payment  of  the  three  notes  above  refem 
is  $86,780.68  in  securities  at  their  face  value,  and  $149,643.93  in  mooe 
which  has  accrued  Interest  to  the  amount  of  $10,567.16  up  to  this  date, 
claim  of  the  defendant  is  that  said  securities  and  proceeds  are  rlgh' 
withheld  as  security  for  the  repayment  to  the  St.  Nicholas  Bank  of  the  '• 
000  checks  upon  the  Madison  Square  Bank,  which  were  paid  throng] 
,  clearing  house  on  the  9th  of  August  by  the  St  Nicholas  Bank.  Prior  t 
commencement  of  the  action  tbe  receivers  of  the  Madison  Square  Ban 
manded  l^ese  securities  and  proceeds  from  the  St  Nicholas  Bank,  whlc 
mand  was  refused,  and  thereupon  this  action  was  commenced  agains 
St.  Nicholas  Bank;  and  afterwards,  a  temporary  receiver  of  the  St  Nit 
Bank  having  been  appointed,  he  was,  by  order  of  the  court,  substltut 
defendant  The  claim  on  the  part  of  the  plalntifTs  is  that  the  St  Nk 
Bank  has  no  valid  claim  upon  them  as  security  for  the  payment  of 
checks;  that  the  payment  of  said  checks  was  prohibited  by  the  forty-e 
section  of  the  stock  corporation  law,  which  reads  as  follows:  "No  coi 
tlon  which  shall  hare  refused  to  pay  any  of  its  notes  or  other  oblig: 
when  due.  In  lawful  money  of  the  United  States,  nor  any  of  its  office 
directors,  shall  transfer  any  of  its  property  to  any  of  its  officers,  directc 
stockholders,  directly  or  indirectly,  for  the  payment  of  any  debt,  or  upoi 
other  consideration  than  the  full  value  of  the  property  paid  in  cash 
conveyance,  assignment  or'  transfer  of  any  property  of  any  such  corpoi 
by  it  or  by  any  of&cet,  director  or  stockholder  thereof,  nor  any  paj 
made.  Judgment  suffered,  lien  created  or  security  given  by  it  or  by  anj 
cer,  director  or  stockholder,  when  the  corporation  is  Insolvent,  or  its 
vency  Is  imminent,  with  the  Intent  of  giving  a  preference  to  any  parti 
creditor  over  other  creditors  of  the  coriwratlon,  shall  be  valid.  Everj 
son  receiving  by  means  of  any  such  prohibited  act  or  deed  any  propei 
the  corporation,  shall  be  bound  to  account  therefor  to  its  creditors  or  f 
holders  or  other  trustees.  No  stockholder  of  any  such  corporation  shall 
any  transfer  or  assignment  of  his  stock  therein  to  any  person  in  conte 
tion  of  its  insolvency.  Every  transfer  or  assignment  or  other  act  do 
violation  of  the  foregoing  provisions  of  this  section  shall  be  void.  Nc 
veyance,  assignment  or  transfer  of  any  property  of  a  corporation  fc 
under  or  subject  to  the  banking  law  exceeding  in  value  one  thousand  d 
shall  be  made  by  such  corporation  or  by  any  officer  or  director  thereol 
less  authorized  by  a  previous  resolution  of  Its  board  of  directors,   e 
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promissory  notes  or  other  evidences  of  debt  Issued  or  received  by  the  offi- 
cers of  the  corporation  in  the  trnnsaction  of  its  ordinary  business,  and  except 
payments  in  specie  or  other  current  money  or  in  baulc  bills  made  by  such 
officers.  No  such  conreyance,  assignment  or  transfer  shall  be  void  in  the 
hands  of  a  purchaser  for  a  valuable  consideration  without  notice.  Every 
director  or  offlca  of  a  corporation  who  shall  violate  or  be  concerned  in  vio- 
lating any  provision  of  this  section,  shall  be  personally  liable  to  the  creditors 
and  stockholders  of  the  corporation  of  which  he  shall  be  director  or  an  offi- 
ce, to  the  full  extent  of  any  loss  they  may  respectively  sustain  by  such  vlo- 
Utlon." 

It  is  obvious  from  the  above  recital  of  facts  that  the  securities  in  question 
came  rightfully  into  the  possession  of  the  St  Nicholas  Banlt;  and,  if  the 
action  can  be  maintained,  it  must  be  on  the  ground  that,  by  the  demand  and 
refusal  preceding  the  action,  this  possession  became  wrongful,  unless,  indeed, 
as  claimed  by  the  plaintiffs,  the  original  contract  on  which  they  were  de- 
posited was  illegal  and  void,  under  the  statute.  There  seems  to  be  no  doubt 
that  if  the  St  Nicholas  Bank,  in  making  the  clearances  for  the  Madison 
Square  Bank  on  the  9th  of  August,  was  a  mere  agent  for  the  payment  of  its 
checks,  and  not  bound  to  make  such  clearances  or  payments  by  a  valid  and 
«xiBtiDg  contract,  either  with  the  Madison  Square  Bank,  or  with  some  other 
party,  the  payment  of  these  checks  was  prohibited  by  the  statute.  It  is  un- 
derstood that  this  position  is  not  controverted.  As  a  mere  agent,  the  St 
Nicholas  Bank  would,  of  course,  make  no  payment  which  would  be  valid 
If  the  same  payment  made  by  its  principal  would  have  been  invalid;  and 
on  the  9th  of  August,  1893,  at  ten  o'clock,  when  these  checks  were  paid 
through  the  clearing  house,  the  failure  of  the  Madison  Square  Bank,  and 
its  ceasing  to  do  business,  had  been  publicly  announced.  If  these  securities 
-were  held  by  the  St  Nicholas  Bank  merely  as  the  agent  of  the  Madison 
Square  Bank,  and  with  no  lien  or  claim  upon  them  to  secure  the  payment 
of  said  checks,  then  such  securities  constituted  a  part  of  the  assets  of  the 
Madison  Square  Bank,  in  which,  according  to  existing  laws  of  the  state, 
all  Its  creditors  had,  in  equity,  an  equal  interest,  without  preference  of  one 
over  another;  and  Uie  real  controversy  iu  this  case  has  been  over  the  con- 
stmction  and  effect  of  rule  25  of  the  clearing  house,  and  the  nature  of  the 
contract  which,  in  view  of  that  rule,  existed  on  the  9th  of  August,  at  the 
time  of  making  these  exchanges,  between  the  St  Nicholas  and  the  Madison 
Square  Bank,  and  the  associated  banks  and  the  clearing-house  association. 

It  has  been  contended  on  the  part  of  the  plaintiffs  that  the  fair  and  rea- 
sonable construction  of  section  25  did  not  require  the  payment  of  these 
checks  by  the  St.  Nicholas  Bank,  as  the  clearing  agent  of  the  Madison  Square 
Bank,  after  the  insolvency  of  the  Madison  Square  Bank  happened,  and  had 
become  known  to  the  St.  Nicholas  Bank;  secondly,  that  if  such  was  the  true 
meaning  and  construction  of  the  contract  between  the  parties,  in  view  of 
the  twenty-flfth  rule,  then  such  contract,  so  far  as  relates  to  the  clearances 
of  the  0th  of  August,  was  Invalid,  and  in  violation  of  that  act. 

The  first  question  is,  what  did  the .  St.  Nicholas  Bank  undertake  to  do, 
and  did  its  undertaking  extend  to  an  obligation  to  pay  checks  drawn  on  the 
Madison  Square  Bank  which  were  presented  to  it  at  the  clearing  bouse  on 
the  9th  of  August?  It  seems  to  me  that  the  obvious  purpose  of  section  25 
was  to  secure  to  the  associated  banks  who  should  present  to  a  clearing-house 
bank  checks  upon  an  outside  bank,  with  which  such  clearing-house  bank  had 
made  such  previous  aiTangement  to  act  for  it,  the  payment  of  such  checks 
up  to  and  including  the  day  following  the  giving  of  a  notice  of  the  termina- 
tion of  such  an-angement.  The  original  arrangement  being  made  with  di- 
rect reference  to  this  rule  requiring  one  day's  notice,  it  is  to  be  construed 
exactly,  in  this  case,  as  if  it  bad  been  an  agreement  between  two  banks 
for  the  making  of  clearances  by  the  St.  Nicholas  Bank  for  the  Madison  Square 
Bank  up  to  and  Including  the  clearances  of  the  9th  day  of  August  1893. 
The  giving  of  the  notice  on  the  8th  day  of  August  which  expired  by  the  rule 
on  the  9th  of  August,  marked  the  termination  of  the  arrangement,  as  agreed 
upon  by  the  parties,  in  the  same  way  aa  If  It  had  been  Inserted  in  the  orig- 
inal agreement  No  meaning  or  force  Is  given  to  this  arrangement  for  the 
admission  of  an  outside  bank  through  a  representation  by  a  clearing-house 
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bank,  tinless  It  were  the  understanding  of  the  parties  that  so  lon«; 
arrangement  should  subsist,  by  Its  terms,  checks  upon  such  outside 
presented  through  the  clearing  house,  should  be  paid  by  its  represeuta 
the  same  manner  In  which  checks  upon  Itself  were  required  to  be  pal 
this  agreement  was  impliedly  made,  not  alone  between  the  Madison 
Bank  and  the  St  Nicholas  Bank,  but  between  both  of  those  banks  an 
of  the  associate  banks  in  the  clearing-house  association.  At  the  tin 
arrangement  was  made,  In  January,  1891,  there  is  no  suggestion  tb 
Madison  Square  Bank  was  not  in  sound  ccndition.  It  was  certain 
made  at  that  time  in  actual  contemplation  of  Insolvency.  No  suggestli 
made  at  the  time  of  the  negotiation  of  this  arrangement  as  to  whe 
should  or  should  not  require  the  St.  Nicholas  Bank  to  pay  checks  uf 
Madison  Square  Bank  after  the  Madison  Square  Bank  might  become 
vent.  The  arrangement  thus  made  must  be  considered  as  for  the  : 
benefit  of  all  the  parties  who  entered  into  it  It  was  obviously  for  1 
vantage  of  the  Madison  Square  Bank.  It  paid  $200  a  year  for  the  pi 
of  having  its  exchanges  made  through  the  clearing  house,  and  it  was 
to  put  up  the  stipulated  security  to  protect  the  St  Nicholas  Bank  in  i 
those  exchanges.  As  between  the  St  Nicholas  Bank  and  its  assocL 
the  clearing  house,  it  was  a  contract  upon  a  valid  consideration,  and 
the  St  Nicholas  Bank  to  them  to  receive  and  pay,  as  it  was  to  pay  1 
checks  drawn  upon  the  Madison  Square  Bank.  It  cannot  be  denied  tt 
promise  of  payment  or  guaranty  added  to  the  value  of  the  checks  de 
with  the  several  associate  banks,  and  the  title  to  which,  by  such  < 
was  vested  in  them.  There  was  thus  ample  consideration  for  this  tri 
agreement  It  is,  however,  contended  that  If  the  agreement  extended 
as  to  promise  such  payment  after  the  Insolvency  of  the  Madison 
Bank  should  happen,  it  was  an  agreement  which  the  parties  had  n 
to  make,  because  in  violation  of  the  statute  above  referred  to,  or  tl 
intervention  of  insolvency  excused  the  St  Nicht^s  Bank  from  makin 
payments,  because  such  payments  would  operate,  as  between  the  dei 
paid  and  the  depositors  not  paid,  as  a  preference  in  violation  of  the  i 
That  which  is  forbidden  by  the  statute  is  a  transfer  of  property  or 
ment  after  insolvency,  or  after  Insolvency  is  imminent  with  intent  i 
a  preference  to  one  creditor  over  another  creditor  of  the  corporat 
payment  made  in  pursuance  of  a  prior  valid  agreement  binding  i 
Nicholas  Bank  to  pay  could  not  be  a  payment  made  by  the  Madison 
Bank,  through  its  agent  with  intent  to  give  a  preference.  The  expi 
"with  Intent  to  give  a  preference,"  implies  a  voluntary  payment  on  tl 
of  the  insolvent  corporation.  It  implies  a  payment  which  it  could 
to  make,  or  which  its  agent  acting  for  it  and  making  the  payment 
decline  to  make.  The  question  recurs,  therefore,  whether  the  contr 
above  construed,  was  in  itself  illegal,  or  whether  the  St  Nicholas  Bai 
excused  from  the  contract  by  the  happening  of  insolvency.  Ordinarl 
happening  of  insolvency  does  not  change  the  contractual  relations 
Insolvent  party  with  the  party  with  whom  he  or  it  has  contracted, 
vency  may,  and  in  some  cases  does,  excuse  performance  on  the  part 
other  party,  because  of  the  resulting  inability  of  the  insolvent  party 
form  a  contract  still  executory,  but  it  does  not  ordinarily  excuse  thi 
vent  party  from  performance.  Insolvency  certainly  cannot  effect  the  t( 
tion  or  dissolution  of  a  contract  between  the  other  party  and  a  third 
the  entering  into  which  was  the  basis  and  condition  understood  and  ai 
by  the  insolvent  party,  upon  which  its  own  contract  rested.  The  ii 
Square  Bank  could  not,  as  it  well  understood,  have  made  the  arran 
that  it  did  with  the  St  Nicholas  Bank,  except  on  the  condition  that 
Nicholas  Bank  should  enter  into  the  contractual  relations  which  it  di( 
Into  with  its  associates  in  the  clearing-house;  and  by  no  possibilit} 
seems  to  me,  can  the  solvency  of  the  Madison  Square  Bank  excu 
formance,  as  between  the  St  Nicholas  Bank  aud  its  associates. 

It  is  urged,  against  the  construction  of  the  twenty-fifth  section  clali 
the  defendant,  that  it  puts  the  clearing-house  bank  at  the  mercy  of  t 
side  bank  for  which  it  clears.  It  is  very  true  that  the  arrnngemem 
puts  no  limit  on  the  amotmt  of  the  checks  drawn  on  the  outside  bank 
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tbe  dearlng-howe  bank  la  obliged  to  take  care  of  on  a  particular  day.  In 
the  present  case,  checks  might  have  been  drawn  against  the  Madison  Square 
Bank  on  the  8th  of  August  for  the  whole  amount  of  its  deposits  ($850,000), 
for  the  payment  of  which,  under  the  construction  claimed  by  the  defendant, 
the  St  Nicholas  Bank  would  only  have  had  its  $100,000  of  securities,  and  such 
cash  lialance,  contemplated  to  be  $50,000,  which  the  Madison  Square  Bank 
had  on  deposit  with  it.  It  Is  true,  also,  that  such  an  outside  bank,  being, 
to  the  knowledge  of  Its  officers,  about  to  become  insolvent,  might  ruin  the 
clearing-bouse  bank,  imder  this  arrangement,  if  its  officers  should  give  in- 
formation  to  depositors  to  a  very  large  amount,  which  would  Induce  them 
to  draw  their  checks  the  day  before  the  failure.  The  St  Nicholas  Bank  un- 
doubtedly took  these  risks.  The  present  case  shows  that  that  risk  was  con- 
siderable and  serious.  Those  risks  were  well  known  to  it  and  it  is  to  be 
presumed  that  parties  in  this,  as  In  all  other  business  transactions,  dealing 
together,  trust  to  a  great  degree  to  the  supposed  good  character  and  good 
faith  of  the  parties  with  whom  they  are  dealing,  as  their  main  protection 
against  the  abuse  of  powers  which,  by  the  contract,  are  lodged  in  the  hands 
of  their  co-c<mtractlug  party.  I  do  not  think  these  suggestions  are  of  suffi- 
cient weight  to  afTect  what  appears  to  me  to  be  the  obvious  meaning  of  the 
twenty-fifth  rule.  Practically,  contracts  are  not  made  with  reference  to  the 
extreme  possibilities  of  danger  or  risk  which  they  may  involye,  but  rather 
upon  an  estimate  of  probable  risks  and  probable  results.  The  fact  that  the 
St  Nicholas  Bank  exacted  security  only  for  $150,000  shows  that  it  meas< 
ared  its  probable  risks  at  that  amount  Besides,  the  clearing-house  bank 
baa  the  matter  very  much  in  its  own  controL  Having  the  power  to  terminate 
the  arrangement  on  twenty-four  boars'  notice,  it  ia  not  to  be  expected  that 
affairs  could  drift  into  so  great  peril,  at  least  without  negligence  on  its  part; 
and  it  is  to  be  presumed  that  it  would  keep,  and  Intended  to  keep,  a  care- 
ful watch  over  the  bank  for  which  it  assumes  this  responsibility. 

If  this  view  is  correct  of  the  nature  of  the  contract  between  the  two  banks, 
and  between  them  and  the  associated  banks,  and  Indeed  between  the  Madi- 
son Square  Bank  and  each  member  of  the  association,  then  the  payment  of 
these  checks  cannot  be  ccnsldered  as  the  payment  by  the  Madlsca  Square 
Bank  with  an  intent  to  give  a  preference,  but  as  a  payment  in  pursuance 
of  a  valid  contract  made  by  it  and  a  collateral  contract  made  by  Its  agent, 
with  its  knowledge  and  consent,  from  which  that  agent  was  not  at  liberty 
to  recede  by  reason  of  the  InsidTency  of  the  Madison  Square  Bank.  The 
agreement  between  these  several  parties  certainly  was  not  made  in  c<xi- 
templatlon  of  insolvency.  Withont  donbt,  when  it  was  made  It  was  not  ex- 
pected that  the  exchanges  of  any  day  would  exceed  $160,000  while  the  ccm* 
tract  lasted;  and  the  very  fact  that  this  amount  of  security  was  treated  as 
sufficient  dnrlng  two  years  tends  to  show  that  the  contract  was  not  made  in 
contemplation  of  insolvency  happening  during  its  running.  As  (S'lginally 
made.  It  cannot  be  tortured  into  a  contract  with  intent  In  its  operation  and 
eilect  to  give  preference  to  one  creditor  of  the  Madison  Square  Bank  over 
another,  for  no  such  thing  was  within  the  express  agreement  of  the  parties, 
or  apparently  within  the  contemplated  possibilities  of  the  future.  But  It  is 
said  that  If  the  parties  intended,  even  In  case  insolvency  should  happen, 
that  the  clearing-house  banks  should  go  on  paying  the  checks,  that  would 
in  fact  give  one  creditor  a  preference  over  another,  and  therefore  It  must  be 
deemed  to  have  been  their  intent  from  the  beginning,  to  provide  for  the 
case  of  Insolvency,  and  so  to  give  an  illegal  preference,  and  therefore,  in  case 
that  has  happened,  and  as  applied  to  that  case,  the  contract  was  illegal. 
This  argument,  as  It  seems  to  me,  is  unsound.  The  Madison  Square  Bank 
then  being  in  solvent  condition,  made  a  contract  for  the  better,  more  eco- 
nomical and  safer  transaction  of  its  business;  and  for  this  purpose,  and  for 
the  security  of  Its  co-contracting  parties,  pledged  part  of  Us  assets.  It  has 
enjoyed  for  two  years  all  the  advantages  of  that  contract  and  now  it  en- 
deavors by  this  action  to  deprive  its  co-contracting  party  of  the  consideration 
which  it  was  to  enjoy  for  the  privilege  conferred.  It  is  very  true  that  when 
the  contract  was  made  a  future  Insolvency  was  possible,  but  the  contract 
was  not  made  "in  contemplation  of  insolvency,"  as  that  term  is  used  in 
the  class  of  prohibitory  statutes  to  which  this  belongs,  but  wholly  alio  in- 
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tnitu,— not  to  provide  tor  expected  or  Intended  Insolrency,  but  to  provide 
legitimate  business  transactions;  and  no  case  Is  cited  which  warrants 
Invalidating  of  such  a  contract  because  future  insolvency  was  possible 
the  knowledge  of  the  contracting  parties.  When  the  pledge  of  the  secur: 
was  made,  therefore,  it  was  lawful,  and  the  possession  of  the  pledges 
not  now  become  unlawful,  either  by  the  Intervening  insolvency  of 
pledgor,  nor  by  the  demand  and  refusal  to  redeliver  the  securities. 

It  is  unnecessary  to  hold,  as  claimed  by  the  defendant,  that  the  dra^ 
or  holders  of  the  checks  drawn  on  the  8th  of  August  had  an  equitable 
on  these  funds,  or  to  decide  whether  the  special  remedies  given  by  sta 
for  the  ascertainment  of  the  validity  of  claims  made  against  lns<4vent 
porations  in  the  hands  of  receivers  are  exclusive  of  remedy  by  action  brou 
as  this  action  was,  by  the  plaintiffs  under  their  general  powers  as  receh 
and  not  by  special  leave  of  the  court,  or  whether  the  defendant  rec€ 
can  urge  as  a  defense  that  be  stands  In  a  better  position  on  the  plead 
in  this  case  than  the  St  Nicholas  Bank,  for  which,  as  defendant,  he  has  1 
substituted. 

▲  suggestion  was  made  on  the  part  of  the  plaintiffs  that  the  agreei 
between  these  banks  should  be  construed  as  a  contract  continually  rene 
from  day  to  day.  Reference  was,  in  this  connection,  made  to  the  subs 
tlon  of  securities  up  to  and  as  late  as  the  8th  of  August  Such  substitu' 
however,  was  provided  for  in  the  original  contract,  and  it  worked  no  cht 
of  Value  In  the  fund  held  by  the  St  Nicholas  Bank.  The  some  amount 
released  which  was  at  any  time  added  to  the  fund.  The  purpose  of  It 
apparently  to  allow  the  pledgor  to  collect  maturing  obligations;  mi 
them  good  by  the  substitution  of  other  obllgaticHis,  having  further  tim 
run.  Such  a  provision  in  a  contract  does  not  alter  its  nature  or  construe 
or  affect  its  validity  in  case  of  Insolvency.  Cook  v.  Tullls,  18  Wall. 
This  contract  was  made  in  January,  1891,  and  continued  In  force  till  It 
terminated,  August  9,  18S3,  in  the  mode  provided  therefor  In  the  cout 
Itself. 

It  is  also  claimed  that  the  sole  purpose  of  the  clearing  boose  Is  to  d 
one  place  and  at  one  time  what  otherwise  would  have  to  be  done  at  n 
places,  and  with  much  less  safety,  and  with  the  consumption  of  much  i 
time  and  lab(»  on  the  part  of  the  banks.  Hence,  it  has  beoi  held  ths' 
rules  are  for  the  benefit  of,  and  binding  on.  Its  members,  and  not  for  the  b 
fit  of,  and  binding  on,  strangers.  Merchants'  Nat  Bank  t.  National  Bank 
Mass.  eiS,  2  N.  B.  89;  Overman  v.  Bank,  80  N.  J.  Law,  61,  SI  N.  J.  I 
603.  But  though  this  is  the  purpose  of  the  clearing  bouse,  as  plainly  st 
In  its  constitution,  it  does  not  follow  that  for  the  effecting  of  that  pur 
the  banks  composing  the  association  do  not  enter  into  positive  and  bin 
obligations,  as  between  themselves,  and  with  nonmembers;  and  the  fact 
the  clearing-house  bank  Is  called  and  Is  the  agent  for  certain  purposes 
the  nonmember  bank  for  which  It  clears,  is  not  at  all  inconsistent  wlfl 
assuming  other  obligations  and  other  relations,  in  the  discharge  of  its  ( 
as  such  agent,  than  the  relations  and  obligations  of  a  mere  agent 

A  question  Is  made  with  regard  to  particular  checks,  and  a  good  dea 
evidence  has  been  given  of  the  peculiar  circumstances  under  which  som 
these  checks  were  drawn.  Two  checks,  aggfregatlng  $250,000,  were  dr 
by  Mr.  Danforth,  at  that  time  the  treasurer  of  the  state  of  New  York,  agt 
his  deposit  in  the  Ikladlson  Square  Bank  of  moneys  belonging  to  the  s 
A  check  for  $50,000  was  drawn  on  the  8th  of  August  by  Frederick  Uhli 
as  president  of,  and  against  a  deposit  to  the  credit  of,  the  East  River  Br 
Company.  Mr.  Uhlman  was  one  of  the  directors  of  the  bank.  He  wa 
the  bank  on  the  afternoon  of  the  8th  of  August  and  knew  its  precarious 
ditlon.  He  was  the  president  and  a  large  stockholder  In  the  corporation 
Bast  River  Bridge  Company.  The  Glen  Ridge  Quarry  &  Mining  Gomp 
by  Simon  Uhlman,  its  president  also  drew  a  check  on  the  8th  of  August 
$4,731.12.  Mr.  Simon  Uhlman  was  a  brother  of  Mr.  Frederick  Uhlman, 
was  in  communication  with  him  on  the  afternoon  of  August  8th,  before 
drawing  of  this  check,  aud  both  the  Uhlmans  were  interested  in  said 
poratlon.  All  these  checks  which  are  mnde  the  subject  of  special  inq 
were  drawn  late  In  the  day  on  the  8tb  of  August,  were  deposited  In  b) 
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re  members  of  the  dearlng-houBe  assoclBtlon,  betireen  nine  and  ten 
I  the  9Ui  of  August,  and  were  presented  by  those  banks  for  pay- 
ough  tbe  clearing  house,  on  the  9th  of  August,  and  were  honored 
by  the  St.  Nl<diola8  Bank,  like  all  other  checks  against  the  Madison 
ink  presented  through  the  clearing  house  <»  that  day.  It  is  proved 
1  controversy  that  the  deposit  of  these  checks  on  the  morning  of 
ind  their  subsequent  presentation  at  tlte  clearing  house,  was  not 
or  out  of  the  usual  course  of  business;  that  is,  it  was  proved  that 
i  nsage  and  custom  with  tbe  banks  which  composed  the  clearing 
pass  through  the  clearances  of  the  day  checks— especially  such  as 
a  large  amount— received  on  the  morning  of  the  clearance,  before 
,  but  bearing  an  earlier  date  than  that  day.  Such  checks  are  con- 
ceived by  mail  from  out  of  town  correspondents,  and  put  through 
ig  house;  and  it  was  not  uncommon  or  irregular  for  checks  of  date 
bat  day  to  be  received  directly  from  depositors  in  the  morning, 
o'clock,  and  passed  through  the  clearances  on  tbe  same  day.  No 
contract  of  the  parties  contemplated  only  the  clearance  of  checks 
wording  to  established  usage,  were  entitled  to  be  cleared.  There  is 
hat  Mr.  Danforth,  having  determined  to  draw  his  funds  some  time 
e  8th,— his  check  book  being  then  at  Albany,  and  the  checks  re- 
le  signature  of  another  ofBcer,— made  his  preparations,  in  which 
led,  to  have  the  checks  completed  before  midnight  on  the  8th,  and 
before  10  o'clock  in  the  morning  with  the  clearing-house  banks, 
that  Mr.  Blaut,  the  president  of  the  bank,  and  Mr.  McDonald,  one 
ctors,  were  sureties  on  Mr.  Danforth's  bond;  but  I  am  miable  to 
the  evidence  that  the  Madison  Square  Bank,  through  its  oflScers 
rs,  or  any  of  its  officers  or  directors,  actively  promoted  the  drawing 
hecks  by  Mr.  Danforth  on  the  8th,  or  their  presentation,  through 
ig  house,  for  payment  on  the  9th.  On  the  contrary,  the  evidence 
lat  this  whole  transaction,  so  far  as  these  checks  are  concerned, 
>lmitary  act  of  Mr.  Danforth  himself.  As  regards  the  checks  drawn 
ilmans,  there  may  be  a  question  whether  the  corporations  which 
by  these  checks  can  rightfully  hold  the  proceeds,  especially  as  to 
drawn  by  Mr.  Frederick  Uhlman,  a  director  of  the  bank,  for  $50,- 
is  the  other  checks  paid  that  day,  including  the  two  checks  of  Mr. 
are  more  than  sufficient  to  absorb  the  securities  and  their  pro- 
uestion  in  this  suit,  it  is  unnecessary  to  go  into  those  inquiries.  It 
iwever,  be  observed  that  there  is  no  evidence  of  notice  to  the  St. 
)ank,  prior  to  10  o'cloclt  on  the  9th  of  August,  of  the  peculiar  clr- 
s  under  which  any  of  these  checks  were  drawn  or  deposited.  For 
ons,  I  am  of  opinion  that  the  plaintifCs  cannot  maintain  this  ao- 
:hat  the  defendant  Is  entitled  to  have  Judgment  dismissing  the  com- 
n  the  merits,  with  costs. 

i  before  VAN  BRUNT,  P.  J,  and  FOLLETT  and  PAR- 

shall,  for  appellanta. 
Bntler,  for  respondent 

CURIAM.  Judgment  afBrmed,  with  costs,  on  opinion  of 
low. 

^■^  DELANBT  v.  MILLER. 

je  Court,  General  Term,  Third  Department.     February  12,  1895.) 

JBK— SkPARATK   DErBNBBS — AVBRMBNTS    ADMITTKD. 

L  demurrer  to  a  separate  defense  alleging  a  counterclaim,  but  con- 
r  no  denials,  the  averments  of  the  complaint  will  be  taken  as  true, 
I  other  separate  defenses  contained  in  the  answer  deny  all  the  aver- 
of  the  complaint 
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8.  CotrnTBRCLAiH— AsAnrsT  Attormbt  as  Absioitee  of  JnsaicEirr. 

In  an  action  on  an,  appeal  bond  to  recover  the  amount  of  a  jud 
for  costs  rendered  on  affirmance  of  the  Judgement  appealed  from,  a 
signed  by  respondent  to  plaintiff,  bis  attorney,  whose  seryices  are 
to  the  amount  of  the  Judgment,  a  coonterclaim  against  plaintiff's  m 
Is  not  available  to  defendant,  as  the  claim  of  the  attorney  is  a  lien 
Judgment  Independently  of  the  assignment 

Beargument  gianted  on  application  of  respondent  (plaintiff), 
reversal  of  an  interlocntorj  judgment  sustaining  a  demurrer 
fendanf s  counterclaim.    Affirm^. 

For  decision  reversing  judgment,  see  28  N.  Y.  Supp.  1059. 

For  decision  granting  reargument,  see  30  N.  Y.  Supp.  1130,  m 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIO] 

William  T.  Murray,  for  appellant. 

Stephens  &  Delaney  (Peter  A.  Delaney,  of  counsel),  for  respoi 

PUTNAM,  J.  The  court  below  sustained  the  demurrer  o 
ground  that  plaintifTs  action  -was  not  brought  upon  a  contrac 
hence  the  cause  of  action  set  up  in  the  answer  did  not  cons 
legal  counterclaims,  as  held  in  Fnrber  v.  McCarthy  (Sup.)  7 
Bupp.  618.  When  this  case  was  first  before  this  court,  our  attf 
was  chiefly  devoted  to  the  position  taken  by  the  learned  just 
special  term,  and  we  reached  the  conclusion  that  plaintiff's 
upon  undertaking  set  out  in  the  complaint  was  a  cause  of  < 
upon  contract,  to  which  a  counterclaim  could  be  legally  inter] 
But  in  our  consideration  of  the  case  we  overlooked  the  tad 
the  separate  answer  demurred  to  contained  no  denial  of  any  s 
tion  in  the  complaint,  and  hence  that,  in  our  consideration  < 
question  of  the  sufficiency  of  such  answer,  it  should  be  remem 
that  all  the  allegations  of  the  complaint  were  admitted.  It  ii 
that  the  first  separate  defense  contained  in  the  answer  denii 
the  allegations  set  out  in  the  complaint,  ercept  the  ezecuti 
the  undertaking;  but  there  is  no  denial  in  the  second  part  < 
answer,  and  it  is  well  settled,  that  in  the  consideration  of  a  den 
to  a  separate  answer  the  court  only  has  before  it,  and  can  onl; 
sider,  ths  complaint,  the  separate  answer  demurred  to,  and  tl 
mnrrer.  In  Douglass  v.  Insurance  Co^  138  N.  Y.  209-215,  33 
938,  where  a  demurrer  had  been  interposed  to  a  separate  deTens 
tained  in  the  answer,  it  is  said: 

"The  allegations  of  the  complaint  not  denied  in  the  affirmative  defen 
for  the  purposes  of  the  question  now  presented,  to  be  deemed  admitted 
affirmative  defense  is  to  be  treated  as  a  seimrate  plea,  and  the  def^danl 
entitled  to  have  the  benefit  of  denials  made  in  another  part  of  the  a 
unless  repeated  or  incorporated  by  reference,  and  made  a  part  of  the 
ative  defense." 

In  Valentine  v.  Lunt,  51  Hun,  544-547,  8  N.  Y.  Supp.  906,  J 
Dykman  remarks: 

"As  the  defense  to  which  the  demurrer  was  interposed  makes  no  de 
any  of  the  allegations  of  the  plaintiff,  the  complaint  stands  admitted, 
purposes  of  the  demurrer,  precisely  as  it  it  was  the  sole  and  only  defta 
up  by  the  answer." 
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See,  also,  Boyd  v.  McDonald  (Sup.)  12  N.  T.  Supp.  356;  Hammond 
V.  Earle,  58  How.  Pr.  426.  In  the  opinion  of  Justice  Mayham,  deliv- 
ered when  this  case  was  first  considered  by  this  court,  he  remarked 
(78  Hun,  19,  20,  28  N.  Y.  Supp.  1059): 

"By  the  assignment  to  the  plaintiff  In  this  action  the  right  of  the  original  ob- 
ligee passed  to  falm,  added  to  which  was  his  lien  for  services,  bnt.  until  the 
value  of  such  services  were  liquidated  and  ascertained,  It  could  not,  as  matter 
of  law,  be  said  that  they  were  sufficient  In  amount  to  equal  the  defendant's 
liability  on  the  undertaking,  which  was  as  well  for  damages  as  costs,  and  any 
valid  defense  as  to  any  excess  existing  between  the  original  parties  would  be 
good  as  against  the  assignees  of  the  bond." 

But  In  fact,  by  the  failure  of  defendant  in  the  answer  to  deny  any 
of  the  allegations  of  the  complaint,  the  value  of  plaintiff's  serv- 
ices were  liquidated  and  admitted  to  be  equal  to  the  amount  of 
the  judgment  for  costs  sought  to  be  recovered  in  this  action.  It  ia 
admitted  that  the  judgment  set  up  in  tiie  complaint  was  entirely  for 
costs;  that  {daiatiff  was  attorney  in  the  action;  that  the  value  of  his 
services  exceeded  the  amount  of  the  judgment;  and  that  plaintiff 
has  not  been  paid,  and  his  client  is  irresponsible.  Hence  the  allega- 
tions in  the  complaint,  not  being  denied  in  the  answer  to  which  the 
demurrer  was  interposed,  and  it  being  in  the  pleading  admitted  that 
the  judgment  which  plaintiff  seeks  to  recover  was  entirely  for  costs; 
that  he  was  attorney  for  the  plaintiff  in  the  action;  and  that  the 
value  of  his  services  equaled  the  amount  of  the  judgment, — ^under 
the  doctrine  assumed  by  this  court  in  Delaney  v.  Miller,  78  Hun, 
19-20,  28  N.  Y.  Supp.  1059,  defendant's  alleged  counterclaims  cannot 
be  set  off  against  plaintiff's  bill  of  costs  in  the  action  referred  to  in 
the  complaint  It  is  well  settled  that  the  costs  recovered  in  an 
action  belong  to  the  attorney,  without  any  assignment,  and  that 
the  claim  of  the  attorney  thereto  is  superior  to  tiie  right  of  the  ad- 
verse party  in  the  action  to  set  off  claims  against  the  successful 
party.  Tunstall  v.  Winton,  31  Hun,  219;  Ennis  v.  C5urry,  22  Hun, 
584.  In  Marshall  v.  Much,  51  2T.  Y.  140-143,  it  is  said,  as  to  an  at- 
torney's lien: 

"The  Hen  exists,  not  only  to  the  extent  of  the  costs  entered  In  the  Judgment, 
but  for  any  sum  which  the  client  .agreed  his  attorney  should  have  as  a  com- 
pensation for  his  services.  To  the  amount  of  such  Hen,  the  attorney  is  to  be 
deemed  as  equitable  assignee  of  the  judgment  To  the  extent  of  the  taxed 
costs  entered  in  the  Judgment,  the  Judgment  Itself  Is  legal  notice  of  the  lien, 
and  this  Hen  cannot  be  discharged  by  payment  to  any  one  bnt  the  attorney." 

For  the  reasons  above  stated,  we  think  the  court  below  properly 
sustained  the  donurrer,  and  hence  that  the  judgment  should  be 
affirmed,  with  costs.    All  concur. 


(84  Hun,  150.) 

HAYDEN  V.  VAN  CORTLANDT. 

(Supreme  Court,  General  Term,  Third  Department     February  12,  1S05.) 

Discovert— FiBRmo  ExAiimATioir. 

On  an  issue  as  to  the  location  of  the  boundary  line  between  the  lands 
of  plaintiff  and  defendant,  an  application  by  plaintiff  tor  leave  to  ex- 
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amine  a  tree  on  defendant's  land  will  not  be  granted  where  pU 
merely  states  tliat  be  "believes"  that  tbe  tree  will  affwd  some  erl 
bearing  on  tbe  issues.    Herrlck,  J.,  dissenting. 

Appeal  from  special  term,  Warren  county. 

Action  by  Henry  W.  Hayden  against  Catharine  E.  Van  CJortl 
to  enjoin  defendant  from  trespassing  on  tlie  ^property  claime 
plaintiff,  and  also  to  establish  the  boundary  line  between  such  ] 
erty  of  plaintiff  and  defendant's  property.  From  an  order  alio 
the  discovery  and  inspection  on  the  application  of  plaintiff  oi  n 
on  a  tree  on  defendant's  land,  defendant  appeals.     Reversed. 

Argued  before  MAYHAM,  P.  J,  and  PUTNAM  and  HERB 
JJ. 

Frost  &  Manser  (Clarence  H.  Frost,  of  counsel),  for  appellant 
Henry  W.  Hayden,  in  pro.  per. 

PUTNAM,  J.  This  action  was  brought  for  the  purpose  o 
joining  the  defendant  from  trespassing  on  property  which  i 
tiff  claimed  to  own  at  Lake  G«orge,  and  to  establish  the  bono 
line  l)etween  such  property  of  the  plaintiff  and  defendant's  pren 
The  answer  of  defendant  alleges  that  she  is  the  owner  in  fee  o: 
property  which  plaintiff  claims.  On  the  2d  day  of  October, 
plaintiff,  on  a  verified  petition  and  affidavits,  obtained  an  order 
a  judge  of  this  court  requiring  defendant  to  allow  plaintiff  to  i 
discovery  and  inspection  of  certain  marks  alleged  to  be  on  a  tr< 
defendant's  property,  or  on  the  line  between  plaintiff's  and  de 
ant's  lots,  or  to  show  cause  at  a  special  term  on  the  20th  day  of  ( 
ber,  1894,  why  said  order  should  not  be  made  absolute.  On  said 
day  of  October,  1894,  at  a  special  term  of  the  supreme  court,  an  < 
was  made  directing  defendant  to  allow  a  discovery  and  inape 
of  the  markings  on  said  tree.  From  this  order  the  defendan 
peals. 

It  appears  from  the  affidavits  and  papers  presented  to  the  ( 
below  that  the  division  line  between  the  lots  of  defendant  and  i 
tiff  is  the  south  line  of  lot  No.  15  of  Kennedy's  patent,  such  line  1 
ing  the  north  bounds  of  defendant's  premises;  and  that  the  que 
in  controversy  between  the  parties  is  as  to  the  true  location  of 
south  line  of  lot  No.  15.  Plaintiff  claimed  that  a  certain  ten 
marked  tree  on  the  premises  now  occupied  by  defendant,  if  exan 
and  cut  into,  would  probably  exhibit  maiiu  showing  tiiat  it  ii 
terminal  line  tree  of  said  south  line  of  lot  No.  15,  and  afford  mat 
evidence  to  sustain  the  allegations  of  the  complaint.  The  orde 
pealed  from  provided  that  defendant  permit  an  examination  of 
terminal  line  tree  by  one  Arnold,  a  surveyor,  who,  in  the  order, 
appointed  referee  to  examine  said  tree  by  boxing  and  cutting 
it  as  far  as  necessary  to  read  the  marks  therein.  We  are  not 
pared  to  decide  that  the  court  below  had  not  power  to  gran 
order  appealed  from,  under  the  provisions  of  section  803  oi 
CivU  Code.  It  may  be  that  a  terminal  tree,  on  which  certain  n 
and  symbols  have  been  placed,  which  tell  the  true  line  of  a  1 
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laod, — which  marks  have  a  meaning  well  understood  by  surveyors, 
— may  be  deemed  a  document  within  the  meaning  of  section  803, 
Bupra.  Bice,  in  his  work  on  Eridence  (page  105),  speaking  of  docu- 
ments, says: 

"  Under  tbla  term  are  properly  Included  all  material  Bubstaoces  on  whlcb 
the  tboughts  of  men  are  represented  by  writing  or  any  other  species  of  con> 
▼entional  mark  or  symbol.  This  is  the  comprehensire  deflnitloa  by  Best 
Sir  James  Stephen's  definition  is  more  restricted:  'Any  substance  having  any 
matter  expressed  or  described  upon  It  by  marks  capable  of  being  read.'  Dig. 
Bt.  art  1." 

Chamberlain,  in  his  valuable  annotations  on  the  treatise  of  Best, 
at  page  215,  comments  suggestively  as  follows: 

"Within  these  definitions,  a  ring  or  banner,  with  an  Inscription,  a  musical 
composition,  and  a  savage  tattooed  with  the  words  Intelll^ble  to  himself, 
would  all  be  documents." 

In  the  Century  Dictionary  the  meaning  of  the  word  "document" 
is  defined  as  follows: 

"In  the  law  of  evidence,  anything  bearing  a  legible  or  significant  inscrip- 
tlcn  or  legend;  anything  that  may  be  read  as  communicating  on  idea  (includ- 
ing tbns  a  tomb8t<Hie.  a  seal,  a  coin,  a  sign  board,  eta,  as  well  as  paper  writ- 
ings)." 

Without  passing  on  the  question,  however,  and  assuming  that  the 
court  below  had  power  to  make  the  order  appealed  from,  we  think 
plaintiff  failed  in  his  petition  and  a£9davits  to  establish  a  state  of 
facts  showing  the  necessity  and  the  propriety  of  the  order  in  ques- 
tion. It  is  well  settled  that  an  order  for  discovery  and  inspection 
will  never  be  granted  unless  the  necessity  therefor  is  clearly  shown. 
Bien  v.  Hellman,  2  Misc.  Eep.  168,  21  N.  Y.  Supp.  618;  Morrison  v. 
Sturges,  26  How.  Pr.  177.  In  Brownell  v.  Bank,  20  Hun,  517,  the 
general  term  of  this  district  held  that  what  is  called  a  "fishing"  ex- 
amination to  enable  the  plaintiff  to  discover  something,  if  there  is 
anjrthing  worth  a  discovery,  will  not  be  allowed.  And  see  the  cases 
cited  in  the  opinion  delivered  in  that  case.  Walker  v.  Bank,  44  Barb. 
39;  Pegram  v.  Carson.  18  How.  Pr.  519;  Mott  v.  Ice  Co.,  52 
How.  Pr.  148.  See,  also,  Douglas  v.  Delano,  20  Wkly.  Dig.  85, 
86.  A  careful  examination  of  the  petition  and  affidavits  on  which 
the  plaintiff  applied  for  the  order  in  question  makes  it  apparent 
that  the  necessity  for  the  examination  of  the  terminal  line  tree 
in  question  was  not  shown.  As  we  have  before  suggested,  the 
question  in  the  case  was  as  to  the  true  south  line  of  lot  No.  15 
of  Kennedy's  patent  Plaintiff  claimed  that  certain  marked  line 
trees  on  defendant's  premises  showed  the  true  south  line  of  said 
let,  while  defendant  claimed  that  certain  other  marked  trees  north 
of  her  premises  were  on  the  true  south  line  of  lot  No.  15  of  Ken- 
nedy's patent.  In  his  petition  plaintiff  states  in  regard  to  the 
t(  rminal  tree  he  desires  to  inspect  as  follows: 

"That  your  petitioner  has  been  advised  by  said  D.  M.  Arnold' that  said  ter- 
minal line  tree  bears  the  surveyor's  mark  of  a  blaze  and  three  hacks,  which 
are  now  plainly  visible  to  any  one  examining  the  tree;  and  that,  as  all  ter- 
minal line  trees  were  marked  to  designate  the  line  they  stood  in,  in  conformity 
with  the  general  custom,  he  bellpvos  said  tenoalnnl  line  tree  to  be  marked  in 
a  manner  which  will  show  what  the  line  is  which  it  monuments." 
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The  surveyor,  Arnold,  in  his  affidavit,  says  aa  follows  in  rega 
the  terminal  line  tree: 

"One  of  whldi  line  trees  standfl  npon  the  shore  of  the  lake,  and  la  tli 
mlnal  line  tree  of  the  line  trees  marking  the  north  village  line,  and  the 
line  of  what  remained  of  lot  No.  15,  Kennedy  patent;  and  that  the  blai 
three  hacks  are  plain  to  be  seen  by  any  one  familiar  with  the  marking 
ancient  trees  (and  that  In  deponent's  opinion  said  terminal  lime  tree  is  m 
in  some  manner  which  will  indicate  the  line  upon  which  it  stands),  and 
much  light  upon  the  question  whether  it  marks  the  south  line  of  lot  N 
Kennedy  patent,  as  referred  to  In  the  said  description  of  defendant's  fls 
lot,  aa  its  northerly  line.  •  •  •  That  It  was  apparently  marked  many 
ago,  probably  when  the  village  of  Caldwell  was  laid  out,  and  that  whi 
marking  was  made  upon  the  blafee  at  that  time,  although  now  overgrowi 
concealed  from  view,  Btill  remains  there,  plain  and  legible,  and  can  be  n 
well  to-day  as  when  placed  there.  If  said  tree  is  cut  into,  and  the  growtl 
■aid  marking  and  blaze  is  removed.  •  •  •  That  it  was  the  custom  to 
all  terminal  line  trees  in  some  manner,  and  to  refer  to  them  by  the  mai 
the  survey  bill,  and  that  the  said  terminal  line  tree  bears  the  blaze  and 
hacks,  which  are  now  plainly  visible;  and  depcment  iMlleves  that  It  yt 
found  marked,  upon  examination,  in  some  manner  designating  the  11 
which  It  Is  the  terminal  monument,  and  that  It  will  shed  much  light  upc 
question  at  issue,  if  It  does  not  practically  determine  It" 

From  the  above  quotations  from  the  petition  and  the  afflda\ 
Arnold  it  is  clear  that  a  case  for  a  discovery  and  inspection  wai 
established.  Arnold  and  the  plaintiff  merely  believe  that  the 
in  question  will  afford  some  evidence  bearing  apon  the  issne 
tween  the  parties.  Bnt  th^  do  not  know.  It  is  qoite  appi 
that  the  object  of  the  examination  is  to  find  ont  whetiier  the  n 
on  the  tree  will  or  will  not  afford  any  evidence  tending  to  esta 
the  allegations  of  the  complaint.  The  application  for  a  discove 
subject  to  the  objections  stated  in  Brownell  v.  Bank,  snpra 
seeks  a  "fishing"  examination.  Plaintiff  and  his  surveyor  sui 
that  there  may  be  marks  on  the  tree  that  will  afford  evidence  f 
able  to  one  of  the  parties,  and  wish  to  obtain  an  order  of  the  < 
allowing  plaintiff  to  ascertain  the  facts.  Should  the  markings  oi 
tree  aid  plaintiff  to  establish  his  cause  of  action,  he  would  us* 
evidence  afforded  by  them  on  the  trial,  otherwise,  not  Arnold 
not  say  that  the  marks  on  the  terminal  tree  in  question  which  vt 
be  developed  by  cutting  into  it  will  show  that  plaintiff's  contei 
is  correct.  He  does  not  claim  to  know.  He  merely  states  that  i 
are  probably  marks  on  the  tree  that  will  show  on  what  line  it 
a  terminal  boundary  tree.  It  is  quite  evident,  therefore,  that  tl 
der  is  subject  to  the  objection  pointed  out  in  the  case  of  Broi 
V.  Bank,  supra.  It  authorizes  "a  filing  examination,  to  enabli 
plaintiff  to  discover  something,  if  there  be  anything  worth  show 
The  order  should  be  reversed,  with  costs. 

MAYHAM,  P.  J.,  concurs.    HEBRICK,  J.,  dissents. 
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PEOPLE  T.  BROCKBTT. 

me  Gonrt  General  Term,  Fourtb  Department.    FAbmary,  1895.) 

■Cbbdibilitt— Incomsistbnt  Statbhsnts. 

re  a  witness  testifies  that  a  certain  event  occurred  on  a  certain  road 
>en  the  sluiceway  and  the  hlU,"  evidence  that  he  stated  soon  after 
surrence  that  it  toolc  place  between  the  sluiceway  and  the  top  of  the 
admissible,  as  tending  to  show  that  Immediately  after  the  occur- 
the  witness  was  leas  certain  about  the  precise  position  than  when 
I  on  the  witness  stand. 

1  from  conrt  of  sessions,  Herkimer  coan^. 
Brockett  was  convicted  of  assault  in  the  third  degree,  and 
Affirmed, 
d  before  HABDIN,  P.  J.,  and  MABTIN  and  MEBWIN,  JJ. 

B  W.  Smith,  for  appellant 
B.  DeTendorf,  for  the  People. 

'IN,  J.  The  defendant  was  indicted  for  assault  in  the  sec- 
ree.  In  the  indictment  is  was  charged,  and  the  evidence 
'osecution  tended  to  show,  that  the  defendant  was  guilty 
sault  with  an  intent  to  commit  a  rape.  Whether  an  as- 
s  made;  if  so,  its  character,  and  the  intent  of  the  defendant 
ig  it, — ^were  the  questions  at  issue  and  litigated  on  the 
he  court,  in  effect,  charged  that  if  the  jury  found  that  the 
tt  performed  the  acts  testified  to  by  the  complainant,  with 
it  of  perpetrating  an  act  of  sexual  intercourse  with  her, 
her  consent,  and  against  her  utmost  resistance,  it  would 
:e  assault  in  the  second  degree,  but  that,  if  they  were  per- 
rithout  that  intent,  it  would  amount  only  to  assault  in  the 
gree.  The  jury  found  the  defendant  guilty  of  assault  in 
1  degree.  A  carefnl  and  somewhat  critical  examination  of 
ence  renders  it  clear,  we  think,  that  it  was  sufficient  to 
lie  verdict  The  logic  of  the  contention  that  the  judgment 
le  reversed  because  the  jury  failed  to  find  the  intent  nee- 
>  constitute  assault  in  the  second  degree  is  not  quite  ap- 
The  evidence  was  perhaps  sufficient  to  have  justified  the 
nding  the  intent  necessary  to  constitute  the  greater  offense, 
ay  have  had  a  reasonable  doubt  as  to  such  intent,  while  it 
8  whatever  as  to  the  assault  Under  these  circumstances 
idant  was  properly  convicted  of  the  lesser  crime  (Pen.  Code, 
d  it  follows  that  the  judgment  should  be  affirmed,  unless 
some  valid  exception  in  the  case  requiring  a  reversal, 
ily  exception  to  which  the  defendant  has  called  our  atten- 
0  the  admission  of  evidence  as  to  the  contradictory  state- 
(  tiie  witness  Jesse  Gonkling.  This  witness  had  testified 
the  night  of  the  assault  he  met  a  "rig"  beyond  the  woods; 
horse  was  light  colored,  hitched  to  a  top  buggy;  and  that 
ire  two  persons  in  the  wagon.    It  was  claimed  by  the 


Digitized  by 


Google 


512  mtw  TOBK  SCFPLEMENT,  voL  32.  [Sap 

defendant  that  the  persons  who  were  mentioned  by  the  wit 
were  the  complainant  and  himself.    The  witness  also  testified: 

"Met  tbem  somewbere  between  the  sluiceway  and  tbe  hill.  Can't  say 
where.  We  had  passed  over  the  bridge.  Lady  and  gentleman  in  tbe 
rlage.    I  saw  the  lady  turn  and  look  back." 

On  the  cross-examination  of  this  witness,  he  testified: 

"I  did  not  state  to  Melzer  Buck  that  I  met  a  gray  horse  and  carriage, 
two  persons  in,  between  the  bridge  and  the  top  of  that  stony  hill." 

The  people  subsequently  called  Melzer  Bock,  and  asked  him 
question : 

"Some  time  last-  winter,  at  Jesse  Conkling's  house,  did  be  say  to  yon,  I 
presence  of  Bd.  Periy,  that  he  met  this  rig,  with  a  white  horse  and  can 
and  two  persons  in  tbe  carriage,  between  the  sluice  or  bridge  on  the 
side  of  tbe  Beaver  Wooda  and  the  top  of  tbe  stony  hill?" 

This  was  objected  to  on  the  ground — 

"That,  no  matter  what  would  be  tbe  response  to  It,  or  assuming  that  tl 
spouse  is  to  be  what  the  question  Indicates,  it  doesn't  in  any  respect  c< 
<Uct  the  witness  in  any  material  part  of  his  evidence;  that  it  is  wfaol 
definite;  that  he  might  have  said  it  is  between  the  top  of  the  ston: 
and  the  bridge,  because  his  testimony  is  so,  only  he  locates  it  more  pa 
larly  within  that  limit  There  is  no  contradiction  about  it.  Tbe  Coui 
think  I  will  allow  the  people.  There  is  a  slight  yariation  in  the  state: 
from  which  may  be  argued  that  tbe  witnesses  at  that  time  were  leas  « 
about  the  precise  positi<«  than  they  are  on  the  stand." 

The  question  was  allowed,  to  which  the  defendant  excepted, 
the  witness  answered,  "He  did  say  so."  We  find  in  this  rulin 
error  which  would  justify  a  reversal  of  the  judgment  Whi 
may  be  that  the  contradiction  was  not  a  serious  one,  yet,  as  si 
by  the  court,  it  tended  to  show  that,  at  a  time  nearer  the  trai 
tion  than  the  trial,  the  witness  had  declared  that  he  met  th< 
somewhere  between  the  sluiceway  and  the  top  of  the  hill,  whi 
the  trial  be  testified  that  it  was  between  the  sluiceway  and 
hill.  That  it  is  proper  to  show  inconsistent  statements  of  a  wit 
out  of  court,  to  affect  his  credibility,  is  too  well  establishe 
require  discussion.  Sloan  y.  Railroad  Co.,  45  N.  Y.  125.  If, 
ever,  the  evidence  of  these  witnesses  in  no  way  contradicted  thi 
the  witness  Conkling,  it  is  difficult  to  see  how  the  defendant 
in  any  way  injured  by  the  admission  of  the  evidence.  No  subt 
tial  right  was  prejucUced  thereby,  and  hence,  under  the  provii 
of  section  764  of  the  Code  of  Criminal  Procedure,  as  it  was  men 
technical  error,  it  should  be  disregarded.  These  consideral 
lead  us  to  the  conclusion  that  the  judgment  appealed  from  sfa 
be  affirmed. 

Judgment  of  conviction  of  the  court  of  sessions  of  Herk 
county  affirmed,  and,  after  the  judgment  is  entered  in  the  jndgi 
book,  a  certified  copy  of  the  entry  shall  be  forthwith  remitted  t< 
clerk  of  Herkimer  county,  with  whom  the  original  judgment 
is  filed,  in  accordance  with  the  provisions  of  section  547  of 
Code  of  Criminal  Procedure. 

MERWIN,  J.,  concurs.    HARDIN,  P.  J.,  not  voting. 
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8CHMITT  T.  NATIONAL  LIFE  ASS'N. 

me  Court,  General  Term,  Tblrd  Department    Febmary  12,  1805.) 

rRAKCB— FaiiSB  Statement  as  to  Aok. 

atement  in  the  appllcatioa  that  tbe  Insured  was  a  year  yotmeer  than 

lUy  was  avoids  the  policy. 

i  from  circuit  court,  Fulton  county. 

1  by  John  A.  Scfamitt  against  the  National  life  Association 
policies  of  insurance.    From  a  judgment  entered  on  a  yerdict 
of  plaintiff,  and  from  au  order  denying  a  motion  for  a  new 
Pendant  appeals.    BeTersed. 
d  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK,  J  J. 

:  &  Sutherland  (W.  A.  Sutherland,  of  counsel),  for  appellant 
a  &  Holmes  (Clark  L.  Jordan,  of  counsel),  for  respondent 

AM,  J.  On  the  trial  of  this  case,  after  the  evidence  was 
he  defendant's  counsel  moved  that  the  answer  of  the  de- 
be  amended  to  conform  to  the  proofs  in  the  case  in  regard 
je  of  the  assured,  the  proofs  of  death  showing  without  con- 
>n  that  the  assured  was  born  in  1841,  while  the  applica- 
insurance  stated  that  he  was  bom  in  1842.  No  objection 
to  have  been  made  to  this  application,  and  it  was  granted 
onrt,  and  the  answer  was  amended  by  inserting  at  the  end 
the  following  clause: 

a  and  by  the  terms  of  the  said  application  to  tbe  said  Mntual  Relief 
:  Rochester,  N.  Y.,  and  In  and  by  the  terms  of  tbe  said  application  to 
idant,  the  said  Louis  Schmitt  stated,  represented,  and  warranted  that 
>rn  on  the  31  st  day  of  January,  1842,  whereas,  in  truth  and  in  fact, 
jovia  Scbmltt  was  born  on  the  30th  day  of  January,  1841." 

>laintiff  objected  to  the  amendment,  it  probably  would  not 
>n  allowed  by  the  learned  trial  court  It  set  up  a  new  de- 
■st  interposed  after  the  evidence  was  all  in,  and  was  not  au- 

by  the  provisions  of  section  723  of  the  Code  of  Civil  Pro- 

That  section  authorizes  the  court  to  conform  the  pleadings 
icts  proved  where  the  amendment  does  not  change  substan- 
e  claim  or  defense.  The  amendment  in  question  allowed  the 
ition  of  an  entirely  new  defense. 

court  possessed  the  power  to  allow  such  an  amendment  after 
?nce  was  in,  the  impropriety  of  such  an  allowance  is  appnr- 
e  proofs  of  death  were  not  conclusive  on  plaintiff  as  to  the 
isnred.    He  could  have  shown  the  real  age  of  deceased,  and 

statement  in  the  proofs  in  that  regard  was  erroneous.  As- 
1  V.  Sturtevant,  78  Hun,  572,  29  N.  Y.  Supp.  529;  McMaster 
»nce  Co.,  55  N.  Y.  222;  Cummins  v.  Insurance  Co.,  G7  N.  Y. 
it,  while  the  evidence  was  being  taken  on  the  trial,  plaintiff 
been  called  upon  to  offer  any  evidence  on  the  question  of  the 
le  insured.    There  was  no  issue  in  that  regard.    Hence,  had 

interposed  an  objection,  the  court  below,  doubtless,  would 
'.  sanctioned  the  amendment  in  question. 
.32}J.Y.8.no.5— 33 
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But,  having  allowed  ihe  amendment,  we  are  of  the  opinion 
the  court  should  have  also  granted  the  defendant's  motion  for 
ment,  on  the  ground  that  it  appeared  that  there  was  a  plain  b 
of  warranty  as  to  the  age  of  the  assured.  In  the  application  tJ 
sured  represented  and  warranted  that  he  was  born  on  the  Sis 
of  January,  1842;  while  the  proofs  of  death  show  that  he  was 
in  fact,  on  the  30th  day  of  January,  1841.  In  other  words,  b 
proofs  made  and  verified  by  plaintiff,  and  which  he  introduc 
evidence  on  the  trial,  it  was  shown  that  in  the  application  f< 
surance  the  assured,  in  answer  to  questions  asked  of  him,  hac 
resented  and  warranted  himself  as  one  year  younger  than  he  i 
was.  Such  answers  were  warranties,  and  will  be  regarded  ai 
terial  to  the  risk.  Dwight  v.  Insurance  Co.,  103  N.  Y.  341,  8 
654;  Boland  v.  Association,  74  Hun,  385,  26  N.  Y.  Bupp.  433. 
being  tho  case,  and  as  it  appeared  by  the  proofs  of  death  made  b 
plaintiff,  and,  as  above  stated,  by  him  introduced  in  evidence, 
the  assured,  in  his  application  to  the  company,  had  misstated  hi 
one  vear,  the  court,  we  think,  should  have  granted  defendant'! 
tion. 

While,  as  we  have  seen,  the  plaintiff  was  not  estopped  b; 
proofs  from  showing  the  true  age  of  deceased,  while  he  could 
shown  a  mistake  therein,  in  the  absence  of  any  explanation  or 
evidence  the  statement  in  the  proofs  as  to  the  age  of  deceased  si 
be  deemed  to  establish  the  fact  so  stated.  Daniels,  J.,  in  Kat 
Insurance  Co.  (Sup.)  4  N.  Y.  Supp.,  at  page  719,  says: 

"But  the  fact  did  appear  by  the  statement  of  the  plaintiff  herself, 
was  verified  on  the  24th  of  August,  18SU,  and  made  a  part  of  the  pr 
death,  that  the  person  whose  life  was  Insured  was  born  on  the  10th  of 
1SS3,  and  no  denial  or  explanation  aroidlng  the  effect  of  this  admlsslo 
made  upon  the  trial;  and  that  did  establish  the  fact  to  be  that  the  Stat 
contained  in  the  application  concerning  the  time  of  birth  and  the  age  ( 
person  was  untruthfully  given." 

We  concur  in  the  view  so  stated  by  the  learned  justice  as  t 
effect  of  a  proof  of  death  made  by  a  plaintiff  in  such  a  case. 

See,  also,  Neill  v.  Insurance  Co.,  42  N.  Y.  Super.  Ct.  259;  As 
tion  V.  Sturtevant,  78  Hun,  572,  29  N.  Y.  Supp.  529;  Parmelee 
surance  Co.,  54  N.  Y.  193. 

We  therefore  conclude  that  the  judgment  should  be  reversec 
a  new  trial  granted;  costs  to  abide  the  event     All  concur. 


(84  Hun,  225.) 

HILTON  BRIDGE  CONST.  CO.  v.  GOUVERNEUR  &  O.  R.  CO.  et 
(BOOREA&I  et  aL,  Interveners). 

(Supreme  Court,  General  Term,  Third  Department    February  12,  IS 

1.  Parties— BRisoma  nr  New  Defei^dabts— Laches. 

In  an  action  to  foreclose  a  mechanic's  lien  brought  in  Februar 
answer  was  served  in  time  for  the  May  circuit,  and  set  up  the  nouj 
of  certain  persons  as  parties.  Soon  afterwards  negotiations  were 
menced  between  ijlalntiffs  and  defendants  in  regard  to  bi-inging  it 
persons  as  defendants,  but  nothing  resulted  from  the  negotiations 
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In  September  a  motion  was  made  for  leare  to  bring  them  in.    Edd,  that 
defendants  were  not  guilty  of  laches  In  making  the  motion.    • 
2L  Same— Proper  Parties. 

In  an  action  to  foreclose  a  mechanic's  Hen  on  a  railroad,  a  subcontracts, 
the  assignee  of  its  contract,  and  the  receivers  appointed  on  its  becoming 
Insolvent  are  within  Code  Civ.  Proc.  i  452,  which  provides  that  where  a 
person  not  a  party  in  an  action  has  an  interest  In  the  subject  thereof, 
the  title  to  which  may  be  affected  by  the  Judgment,  he  may  be  made  a 
party. 

Appeal  from  special  tenn,  Bt  Loais  coaaty. 

Action  by  the  Hilton  Bridge  Construction  Company  against  the 
Gouverneur  &  Oswegatchie  Railroad  Company  and  the  New  York 
Central  &  Hudson  River  Railroad  Company  to  foreclose  a  mechanic's 
lien.  From  an  order  directing  plaintiff,  by  supplemental  summons 
and  complaint,  to  bring  in  other  parties  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  b«(ore  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Edward  Winslow  Paige,  for  appellant 

Frank  Loomis  (Ira  A.  Place  and  Thomas  Spratt,  of  counsel),  for 
respondent  railroad  companies. 

Conger  &  Orris  (G.  8.  Conger,  of  counsel),  for  the  other  respond- 
ents. 

MAYHAM,  P.  J,  The  record  on  this  appeal  shows  that  the  New 
York  Central  &  Hudson  River  Railroad  Company  and  the  Gouver- 
neur &  Oswegatchie  Railroad  Company  are,  respectively,  corpora- 
tions organized  under  the  laws  of  the  state  of  New  York,  and  that 
the  Moffett,  Hodgkins  &  Clarke  Company  is  a  foreign  corporation, 
organized  under  the  laws  of  New  Jersey;  that  the  Ctouverneur  & 
Oswegatchie  Railroad  Company  was  engaged  in  the  construction  of 
a  railroad  in  the  state  of  New  York,  and  that  on  the  11th  day  of 
May,  1802,  the  above-named  railroad  companies  entered  into  a  con- 
tract whereby  the  first-named  railroad  company  would  construct  the 
railroad  of  the  latter  company,  with  all  the  necessary  erections  and 
constructions,  and  would  acquire  and  pay  for  the  lands,  and  furnish 
such  last-named  company  good  and  sufQcient  deeds  therefor,  and  com- 
plete the  construction  and  equipment  of  such  road,  by  the  Ist  of 
November,  1892,  for  the  sum  of  |650,000,  which  sum  the  Gouverneur 
&  Oswegatchie  Railroad  Company  agreed  to  pay,  as  follows:  f350,- 
000  cash  on  the  15th  day  of  July,  1892;  |50,000  cash  or  first  mort- 
gage bonds  on  the  loth  day  of  August,  1892;  |50,000  cash  or  such 
bonds  on  the  15th  day  of  September,  1892;  f  50,000  cash  or  bonds  on 
the  15th  day  of  October,  1892;  and,  within  15  days  after  the  com- 
plete performance  of  such  contract,  |100,000  in  cash  or  like  bonds. 
The  case  discloses  that  after  the  making  of  this  contract,  and  on  the 
same  day  of  the  date  thereof,  the  defendant  the  New  York  Central 
&  Hudson  River  Railroad  Company  entered  into  a  contract  with  the 
Moffett,  Hodgkins  &  Clarke  Company,  whereby  the  latter  company, 
for  a  consideration  therein  expressed,  agreed  to  construct  the  Gouv- 
emuer  &  Oswegatchie  Railroad,  in  the  manner  therein  particularly 
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Bet  oat,  and  to  be  paid  therefor  as  therein  specified,  under  wl 
agreement \he  Moffett,  Hodgkins  &  Clarke  Company  commenced 
continued  work  for  some  time,  but  failed  to  finish  the  same, 
secure  the  right  of  way  as  was  agreed  by  them,  and  became  ii 
rent;  whereupon  Booream  and  O'Brien  were  appointed  recei 
of  that  corporation  in  this  state,  and  were  acting  as  such  at 
time  of  the  commencement  of  this  action.  Before  the  appointn 
of  such  receiver,  the  Moffett,  Hodgkins  &  Clarke  Company  assig 
to  Louis  Marshall  its  interest  in  the  contract  with  tiie  New  1 
Central  &  Hudson  Biver  Bailroad  Company  as  collateral  to  the  i 
ment  of  some  of  its  obligations.  While  tiie  Moffett,  Hodgldn 
Clarke  Company  were  operating  under  their  contract  with  the  i 
road  company,  they  employed  Conger  &  Orvis  as  attOTneys  to  se< 
the  right  of  way  for  the  railroad,  and  procure  titles  and  reles 
therefor,  and  such  attorneys  performed  work  under  such  emj 
ment,  and  had  in  their  possession,  at  the  time  of  the  commencen 
of  this  action,  such  conveyances  and  releases,  which  they  refi 
to  surrender  to  the  railroad  company  until  their  alleged  liens 
sen-ices  were  paid.  The  Moffett,  Hodgkins  &  Clarke  Companj 
is  alleged,  had  also  employed  the  plaintiff  to  build  and  const 
bridges  on  the  line  of  this  railroad,  for  which  plaintiff  claims  it 
not  been  paid,  and  for  wliich  it  is  alleged  liens  were  filed,  which 
now  being  foreclosed  In  this  action.  It  is  claimed  by  the  New  1 
Central  &  Hudson  River  Bailroad  Company  that  that  company 
its  contract  with  the  Moffett,  Hodgkins  &  Clarke  Company,  was 
tected  agirinst  liens,  and  tfiat  it  has  fully  paid  that  company 
all  it  is  liable  to  pay  on  account  of  the  contract  with  it.  1 
these  facts  the  defendants  insist  that  the  persons  and  firms  broi 
in  by  the  order  appealed  from  are  necessary  and  material  pai 
to  this  action. 

The  first  objection  urged  by  the  plaintiff  to  the  granting  of 
order  is  that  the  defendants  were  guilty  of  laches  in  making 
motion,  and  the  order  should  have  been  refused  by  the  special  t 
on  that  account  The  action  was  brought  on  the  3d  of  Febru 
1894.  The  answers  set  up  the  nonjoinder  of  the  Moffett  Compi 
Louis  Marshall,  and  Booream  and  O'Brien  as  defendants,  and  e 
answers  appear  to  have  been  served  in  time  for  the  May  circuii 
which  circuit  the  plaintiff  noticed  action  for  trial;  and  the  def 
ants  the  two  railroad  companies  on  the  27th  of  April  served  nc 
in  writing  on  Marshall  and  the  receivers,  Booream  and  O'Brier 
appear  at  that  circuit  and  protect  their  interests.  The  case 
closes  that  soon  thereafter  negotiations  were  commenced  betw 
the  attorney  for  the  plaintiff  and  the  railroad  companies,  and 
the  attorneys  for  the  parties  brought  in  by  the  order  appealed  fi 
looking  to  the  question  of  bringing  in  such  parties;  but  no  defl 
result  was  reached  by  such  negotiations,  and  finally,  on  the  lit] 
September,  1804,  a  motion  was  made  at  a  special  term,  and  this  o: 
granted. 

Under  the  circumstances  of  this  case,  we  do  not  think  the  d 
on  appeal  should  reverse  this  order  on  the  ground  of  laches  in  e 
ing  this  motion.     It  cannot  be  said  that  the  defendants  in  the  ad 
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illy  commenced,  took  any  snch  subsequent  steji  after  serv- 
inswer  as  would  be  a  waiver  of  their  rights  to  make  this 
In  the  answer  the  question  of  defect  of  parties  defendant 
ifically  raised,  and  the  plaintiff  seemed  to  regard  that  ques- 
tlll  open  after  the  service  of  the  answer,  by  participating 
stent  in  negotiations  looking  to  the  bringing  in  of  other 
efendant  Besides,  the  question  of  laches  is  one  that  to 
snt  is  addressed  to  the  discretion  of  the  special  term  (Law- 
ones,  15  Abb.  Pr.  110),  and  we  do  not  think  the  special  term, 
arding  the  delay  in  making  this  motion,  abused  that  dis- 

on  the  merits  it  Is  insisted  that  the  motion  as  to  the  te- 
as improperly  granted.  The  receivers  represent  the  plain- 
jors,  or  the  parties  for  whom  the  plaintiff  performed  the 
1  it  is  only  by  reason  of  the  railroad  companies'  interest 
operty  against  which  the  lien  was  filed  that  they  are  made 
efendant.  It  is  conceded  by  the  learned  counsel  for  the 
that  it  would  have  a  personal  action  against  the  receivers, 
It  of  the  contract  between  the  plaintiff  and  the  contracting 

which  the  receivers  represent;  but  it  is  insisted  that  if 
e  parties  to  the  action,  and  shotdd  succeed  in  defeating 
tiff's  claim,  the  receivers  would  still  be  compelled  to  try 

issue  with  the  Central  BaUroad  CJompany  whether  that 
owed  the  receivers  or  party  represented  by  them  or  not. 
)t  think  that  would  follow  in  this  case.  If  In  this  action 
it  that  the  Central  Railroad  Company  owed  nothing  to  the 
og  company,  then  tha  plaintiff  would,  it  seems  to  us,  fail 
5tion;  but  tbat  question  could  not  be  effectually  tried,  so 
d  the  receivers,  unless  they  were  before  the  court  in  this 
nd,  as  the  rights  and  liabilities  of  all  the  parties  arise  out 
ne  subject-matter  of  the  action,  the  rights  of  each  and  all, 
the  court  in  this  action,  can  be  effectually  adjudicated  and 
ed  so  as  to  bind  alL  For  that  purpose  the  receivers  of  the 
Sodgkins  &  Clarke  Company  w^ould  seem,  not  only  to  be 
)nt  necessary,  parties,  for  the  purpose  of  determining 
3r  not  the  railroad  company  owed  the  Moffett,  Hodgkins  & 
jmpany  anything  on  which  the  plaintiff's  lien  would  attach 
I  employment  by  the  latter  company.  No  complete  de- 
on  of  the  controversy  could  be  had  without  the  presence 
presentatives  of  the  Moffett,  Hodgkins  &  Clarke  Company, 

would  therefore  seem  to  be  proper  and  necessary  parties, 
!  provisions  of  section  452  of  the  Code  of  Civil  Procedure, 
nnsel  for  the  plaintiff  objects,  also,  that  the  motion  of  the 
company  to  bring  in  Louis  Marshall,  the  assignee  of  the 
Bodgkins  &  Clarke  Company,  was  improvidently  granted. 

was  the  assignee  of  the  interest  of  the  Moffett,  Hodgkins 

Company  in  its  contract  with  the  Central  Bailroad  Com- 
LS  such,  he  was  directly  interested  in  the  amount,  if  any, 
)laintiff's  recovery  against  that  company,  provided  that 
vas  to  be  taken  out  of  any  balance  due  from  the  railroad 

to  Marshall  on  Hodgkins  &  Clarke's  claim,  which  had 
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been  assigned  to  him;  and  while  he,  as  assignee,  might  n< 
bound  by  the  resvdt  of  tiie  plaintiff's  action  against  the  rai 
company,  he  would,  for  the  reason  stated  above  in  the  discossi 
the  question  as  to  the  propriety  of  the  receiver  being  made  a  i 
in  like  manner  be  a  proper  party  for  the  purpose  of  a  complel 
termination  of  the  matter  in  controversy,  to  wit,  the  amoui 
any,  of  the  indebtedness  of  the  railroad  company  to  the  Mc 
Hodgkins  &  Clarke  Company,  and,  if  so,  whether  the  plaint 
the  receiver  of  the  Moflett,  Hodgkins  &  Clarke  Company  are  em 
to  the  same.  In  theory,  it  is  insisted  by  the  plaintiff,  the  rai 
companies  must  litigate  the  question  of  the  indebtedness  of  the 
York  Central  &  Hudson  Biver  Bailroad  Company  to  the  M 
Company  in  an  action  between  the  plaintiff  and  railroad 
panics,  which  will  in  no  sense  bind  the  Moffett  Company  or  its 
resentatives  as  to  the  fund  over  which  the  controversy  is  w 
leaving  the  railroad  companies  and  the  Moffett  Company  to  i 
their  rights  to  the  same  fund  in  an  independent  action,  thus 
jecting  the  railroad  companies  to  the  hazard  of  being  twice  clu 
with  the  same  fund.  Against  such  a  result  we  think  sectioi 
of  the  Code  of  Civil  Procedure  furnishes  a  remedy,  or  rather  e 
rentiva     That  section  is  as  follows: 

"The  court  may  determine  the  controversy  as  between  the  parties  1 
it,  when  It  can  do  so  without  prejudice  to  the  rights  of  othera,  or  by  t 
their  rights;  but  when  a  complete  determination  <tf  the  controversy  < 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  th 
be  brought  In.  And  where  a  person  not  a  party  to  the  action  has  an 
est  in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may  I 
manner  be  affected  by  the  Judgment  an(k  makes  application  to  the  co 
be  made  a  pai-ty,  it  must  direct  him  to  be  brought  In." 

We  think  the  provision  of  the  Code  is  broad  enough  to  co 
case  of  this  kind,  and  justify  the  order  bringing  in  the  receivei 
assignee  of  the  Moffett,  Hodgkins  &  Clarke  Company.  By  the  i 
of  the  agreement  between  the  New  York  Central  &  Hudson  '. 
Bailroad  Company  and  the  Moffett,  Hodgkins  &  Clarke  Com] 
the  latter  agreed  to  procure  the  right  of  way  for  the  Gouvei 
&  Oswegatchie  Bailroad,  and  in  the  attempt  to  perform  that 
tract  the  Moffett  Company  employed  Conger  &  Orvis,  attorney 
procure  a  clear  title  to  such  right  of  way,  which  to  some  conside 
extent  they  did,  but  retained  in  their  own  hands,  by  virtue  of 
lien  as  attorneys,  the  titles  so  secured,  in  default  of  paymeu 
their  services;  and,  upon  the  motion  of  the  receivers  of  the  M 
Company,  their  attorneys  were,  on  this  motion,  ordered  to  be  br( 
in  as  defendants,  so  that  their  lien  upon  the  muniments  of  til 
the  right  of  way  might,  on  an  adjustment  and  payment  of 
lien  in  this  action,  l^  settled,  and  the  title  deeds  in  their  1 
might  be  delivered  to  the  party  entitled  to  the  same.  This  < 
also  arises  out  of  the  transactions  involved  in  the  action,  an( 
subject-matter  in  controversy  therein,  and,  while  they  hav« 
filed  notice  of  their  lien,  they  nevertheless  have  liens,  both  at 
men  law  and  by  statute,  which  cannot  be  divested  except  upon 
ment;  and  in  this  action,  which  is  in  the  nature  of  an  equi 
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>  enforce  a  lien  against  this  property,  we  see  no  reason  why 
omeys  are  not  proper  parties  defendant  therein.  We  think, 
fhole  case  as  presented  on  this  appeal,  the  order  of  the  spe- 
1  was  proper,  and  should  be  affirmed.  Order  affirmed,  with 
I,  and  printing  and  other  disburs^nents.     All  concur. 


PEOPLE  v.  STONE. 

me  Court,  Oeneral  Term,  Fourth  Department    Pebruary,  1885.) 

:k8 — False  AMALTSts— Criminal  Pbobecution. 

B  1800,  c.  437,  proTidiug  tliut  a  certificate  staowing  the  analysis 
tlllzers  sball  be  attacbed  to  every  package  thereof  offered  for  sale 
state;  ttaat,  when  a  correct  analysis  of  any  fertilizer  shows  a  defl- 
of  nitrogen  or  ammonia  not  exceeding  a  certain  percentage,  the 
»te  "shall  not  be  deemed  false,  within  the  meaning  of  this  act"; 
liat  every  person  violating  any  of  the  provisions  of  the  act  shall 
ed,— makes  It  an  offense  to  omit  to  attach  to  packages  of  fertiliaer 
rtiflcate  required,  but  does  not  make  it  an  ofCense  to  attach  a  false 
^te. 

1  from  court  of  Bessions,  Tompkins  county. 

■d  H.  Stone  was  indicted  for  offering  for  sale  commercial 

8  with  false  analyses.    From  a  judgment  overruling  a  de- 

to  the  indictment,  and  adjudging  the  defendant  guilty  of 

e  charged,  and  sentencing  him  to  pay  a  fine  of  f  100,  and  to 

mmitted  to  jail  until  snch  fine  be  paid,  not  exceeding  100 

endant  appeals.     Beversed. 

d  before  HABDIN,  P.  J.,  and  MABTIN  and  MEBWDT,  JJ. 

m  N.  Noble,  for  appellant 
rennings,  for  the  People. 

TS,  J.  The  indictment  in  this  case  was  presented  by  the 
iry  at  a  term  of  the  oyer  and  terminer  held  in  and  for  the 
t  Tompkins  on  the  28th  day  of  October,  1893.  It  was  sent 
urt  of  sessions  for  trial,  and  was  as  follows: 

'Court  of  Oyer  and  Terminer  of  the  County  of  Tompldna 

i  Peoifle  of  the  State  of  New  York  against  Richard  H.  Stone. 

rand  Juty  of  the  county  of  Tompkins,  by  this  Indictment,  accuse 
3.  Stone,  of  the  town  of  Ulysses,  in  the  county  of  Tompkins,  of  the 
affering  for  sale  commercial  fertilizers  with  false  analysis  attached, 
1  as  follows:  The  said  Kichard  H.  Stone,  on  the  1st  day  of  Janu- 
,  at  the  town  of  Ulysses,  in  the  county  of  Tompkins,  and  state  of 
c,  and  at  divers  and  various  other  times  between  that  date  and  the 
le  finding  of  this  indictment,  at  the  town  of  Ulysses,  in  the  county 
dns,  and  state  of  New  York,  willfully  and  unlawfully  did  have 
isession  as  if  for  sale,  and  did  offer  and  expose  for  sale,  to  be  used 
tate,  commercial  fertilizers,  contained  in  packages,  on  which  said 
was  printed  and  attached  an  analysis  purporting  to  state  the  per- 
of  phosphoric  acid,  potash,  and  ammonia  contained  in  said  pack- 
wbich  said  analysis,  so  printed  on  said  packages  as  aforesaid,  was 
led  by  an  afi^davit  stating  that  said  analysis  was  a  true  repro- 
of the  contents  of  said  pactcages.  while  in  truth  and  in  fact  said 
so  attached  to  said  pacliBges  of  commercial  fertilizers  as  aforesaid 
ontain  a  true  representation  of  the  contents  of  said  packages  ot 
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commercial  fertilizers,  In  that  said  packages  of  commercial  fertilizers  a 
said  were  deficient  of  the  amount  of  phospholiic  acid,  ammonia,  and  pc 
set  torth  and  contained  In  said  printed  analysis  attached  to  said  packj 
by  more  than  one-half  of  one  per  centum  of  phosphoric  acid,  and  by  : 
than  one-half  of  one  per  centum  of  ammonia,  and  by  more  than  one-half  01 
per  centum  of  potash.  And  the  said  Richard  H.  Stone  did  so  wlUfully  an< 
lawfully  offer  and  expose  for  sale,  and  have  In  his  possession  as  if  for  sale, 
packages  of  commercial  fertilizers  as  aforesaid,  he,  the  said  Richard  H.  S 
well  knowing  that  said  packages  of  commercial  fertilizers  so  offered 
exposed  for  sale  as  aforesaid  were  deficient  In  the  amount  of  pbospl 
acid,  ammonia,  and  potash  aa  above  set  forth;  and  that  at  the  time  and  t 
hereinabove  mentioned  the  selling  price  of  said  commercial  fertilizers 
ten  dollars  per  ton,  or  more;  and  that  said  selling  price  of  ten  dollan 
ton  or  more  was  fixed  and  asked  by  said  Richard  H.  Stone,  against  the 
of  the  statute  in  such  case  made  and  provided,  and  against  the  pea( 
the  people  of  the  state  of  New  Tork  and  their  dignity. 

"J.  H.  Jennings,  District  Attome 

Upon  this  indictment  was  the  following  indorsement: 

"CSonrt  of  Oyer  and  Terminer.  Th4  People  against  Richard  Stone, 
dlctment  for  offering  for  sale  commercial  fertilizers  with  false  analysl 
tached.    J.  H.  Jennings,  District  Attorney." 

To  the  indictment  the  defendant  interposed  a  demurrer.  Th( 
jections  raised  thereby,  briefly  srtated,  are  as  follows:  (1)  Tliat 
indictment  does  not  conform  snbstantially  to  the  requirement 
section  275  of  the  Ck)de  of  Criminal  Procedure,  in  tliat  it  does 
contain  a  plain  and  concise  statement  of  the  act  constituting 
crime;  (2)  that  it  does  not  conform  substantially  to  the  reqi 
ments  of  section  276  of  the  Code  of  Criminal  Procedure,  in  thi 
does  not  contain  the  name  of  the  crime  charged,  or  any  brief  des 
tion  of  it,  as  it  is  given  by  statute;  (3)  that  the  facts  stated  the 
do  not  constitute  a  crime;  (4)  tliat  the  statute  (chapter  437,  La\f 
1890)  does  not  make  the  violation  of  any  of  its  provisions  a  cri 
(5)  that  the  grand  jury  had  no  jurisdiction  to  take  cognizance  ot 
matter;  and  (6)  that  the  statute  is  unconstitutional 

Chapter  437  of  the  Laws  of  1890,  which  is  entitled  "An  act  foi 
protection  and  education  of  farmers  and  manufacturers  in  the 
chase  and  sale  of  fertilizers,"  by  its  first  section  provides: 

*'A11  commercial  fertilizers  which  shall  be  offered  for  sale,  to  be  use 
this  state,  shall  be  accompanied  by  an  analysis  stating  the  percentages 
talned  therein  of  nitrogen  or  Its  equivalent  of  ammonia,  of  soluble  and  t 
able  phosphoric  acid,  the  available  i^osphoric  acid  either  to  be  solub 
water  or  In  a  neutral  solution  of  citrate  of  ammonia  as  determined  b: 
methods  agreed  upon  by  the  American  Society  of  Agricultural  Chemists, 
of  potash  soluble  in  distilled  water.  A  legible  statement  of  the  analys 
the  goods  shall  be  printed  on,  or  attached  to  each  package  ot  fertilizer 
fereit  for  sale  for  uso  lu  the  stuto;  auil  where  leriilizers  are  sold  in 
to  be  used  In  this  state,  an  analysis  shall  accompany  the  same,  with  an 
davit  that  It  Is  the  true  representation  of  the  contents  of  the  article  or 
des." 

By  section  3  it  Is  provided : 

"Whenever  a  correct  chemical  analysis  of  any  fertilizer  offered  for  sa 
this  state  shall  show  a  deficiency  of  not  more  than  one-third  of  one 
centum  of  nitrogen  or  its  equivalent  of  ammonia  or  one-half  of  one 
centum  of  soluble  or  available  phosphoric  acid  and  one-half  of  one 
c^tum  of  potash  soluble  iu  distilled  water,  such  statements  shall  nc 
deemed  false  within  the  meaning  of  this  act.  This  act  shall  apply  t 
articles  of  fertilizers  offered  or  exposed  for  sale  for  use  In  the  state  of 
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Twk,  the  selling  price  of  whldi  ia  ten  doUan  per  ton  or  blghO',  and  of  which 
they  are  part  or  parcel,  and  of  any  element  into  which  they  enter  as  fertiliz- 
ing matoial,  among  which  may  be  enumerated  nitrate  of  soda,  sulphate 
of  ammonia,  dissolved  bone  black  and  bone  black  nndlasolyed,  Any  phos- 
phate rock,  treated  or  untreated  with  sulphuric  or  other  acids,  ashes  from 
whatever  source  obtained,  potash  salts  of  all  kinds,  fish  scrap,  dried  or  un- 
drled,  also  all  combinations  of  phosphoric  acid,  nitrogen  or  potash,  from 
whatever  source  obtained,  as  well  as  all  and  every  article  that  Is  or  may  be 
combined  for  fertilizing  purposes." 

The  fifth  section  declares: 

"Every  person,  firm  or  corporation  violating  any  of  the  provisions  of  this 
act  shall,  upon  conviction  thereof,  for  the  first  offense  be  punished  by  a  fine 
of  not  less  than  fifty  dollars,  nor  more  than  two  hundred  dollars,  and  for 
the  second  offense  by  double  the  amount  in  the  discretion  of  the  court;  such 
fines  to  be  paid  to  the  officer  whose  duty  it  is  to  enfOTce  the  provisions  of 
this  act,  to  be  used  by  him  for  that  purpose,  and  to  be  accounted  for  to  the 
comptroller." 

Section  6  provides: 

"The  db-ector  of  the  New  Tork  State  Agricnltoral  Bzperiment  Station  at 
Geneva  is  charged  with  the  enforcement  of  the  provisions  of  this  act,  and 
shall  prosecute  in  the  name  of  the  people,  for  violations  thereof;  and  for 
that  purpose  he  may  employ  agents,  counsel,  chemists  and  experts,  and  the 
court  of  special  sessions  sliall  have  concnrrent  Jurisdiction  to  hear  and  de- 
termine charges  for  violating  the  provisions  of  this  act  committed  in  their 
respective  counties,  subject  to  the  power  or  removal  provided  in  chapter  one 
of  title  six,  of  the  Code  of  Criminal  Procedure." 

The  Code  of  Criminal  Procedure  provides  that  an  indictment  must 
contain  "a  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition"  (section  275),  and  that  the 
name  of  the  crime  be  inserted,  if  it  have  one,  or,  if  it  be  a  misde- 
meanor, having  no  general  name,  a  brief  description  of  it,  as  given  by 
statute,  stated,  and  the  act  charged  as  an  offense  set  forth  (section 
276).  The  appellant  contends  that  these  provisions  of  the  statute 
were  not  complied  with,  and  hence  that  his  demurrer  should  have 
been  sustained.  If  the  indictment  does  not  conform  substantially  to 
the  requirements  of  sections  275  and  276, 4t  is  a  ground  of  demurrer 
under  section  323  of  the  Code  of  Criminal  Procedure.  The  particu- 
lar grounds  upon  which  the  appellant  rests  his  contention  that  the 
indictment  does  not  contain  a  plain  and  concise  statement  of  the 
act  constituting  the  crime  are:  (1)  That  it  is  not  alleged  that  there 
was  not  printed  on  or  attached  to  the  packages  of  fertilizer  offered 
for  sale  to  be  used  in  this  state  an  analysis  of  the  nitrogen,  or  its 
equivalent  of  ammonia,  of  soluble  and  available  phosphoric  acid,  and 
of  the  potash  soluble  in  distilled  water,  as  required  by  section  1  of 
the  statute;  (2)  that  it  did  not  allege  the  name  of  the  person  to  whom 
the  goods  were  offered  for  sale,  if  known,  and,  if  not,  the  fact  that 
snch  person  was  unknown;  (3)  that  it  is  not  alleged  therein  that 
nitrogen,-  or  its  equivalent  of  ammonia,  of  soluble  or  available  phos- 
puoric  acid,  and  potash  soluble  in  distilled  water,  were  a  part  or 
parcel  of  such  fertilizers,  or  of  some  element  which  entered  into  their . 
composition ;  (4)  that  it  is  not  alleged  that  methods  (stating  them) 
have  been  agreed  upon  by  the  American  Society  of  Agricultural 
Chemists  for  the  determination  of  the  solubility  of  available  phos- 
phoric acid.     An  examination  of  the  indictment  renders  it  quite 
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obTious  that  it  was  found  and  drawn  upon  the  theory  that  the  s 
of  1890  made  it  a  crime  to  aftix  a  false  certificate  to  any  pa 
of  commercial  fertilizer  sold  or  offered  for  sale.  By  chapter 
the  Laws  of  1878  it  was  provided  that  "for  affixing  a  false  cert 
to  any  barrel,  sack,  box  or  package  of  fertilizer,  the  party  dis] 
of  such  barrel,  sack,  box  or  package,  shall  forfeit  to  the  pun 
thereof  the  sum  of  two  hundred  dollars."  That  statute  was  re] 
by  section  10,  c.  437,  Laws  1890.  When  we  look  at  the  stat 
1890,  we  find  that  it  contains  no  provision  whatsoever  making 
an  act  a  crime,  or  directly  f orbid^g  it  The  only  reference 
statute  to  a  false  certificate  is  contained  in  section  3,  which  pn 
tliat,  where  the  deficiency  is  not  more  than  one-third  of  1  per  & 
of  nitrogen,  or  its  equivalent  of  ammonia,  or  one-half  of  1  per  o 
of  soluble  or  available  phosphoric  acid  and  one-half  of  1  per  c< 
of  potash  soluble  in  distilled  water,  such  statement  shall  i 
deemed  false  within  the  meaning  of  this  act  This  provision  c 
we  think,  be  regarded  as  sufficient  to  make  it  a  crime  to  affix  < 
certificate  to  a  package  of  such  fertilizer.  The  statute  conta 
words  prohibiting  the  making  of  a  false  certificate,  but  only  pr 
that  when  the  deficit  is  but  a  certain  per  centum,  the  cert 
shall  not  be  regarded  as  false.  Doubtless,  a  false  certificate  ^ 
under  this  statute,  be  regarded  as  no  certificate;  but,  if  the  defi' 
was  no  greater  than  that  mentioned,  it  would,  under  the  si 
still  be  sufficient,  and  the  penalty  for  selling  without  a  cert 
would  not  be  incurred.  Purely  statutory  offenses  cannot  be 
lished  by  implication.  People  v.  Phyfe,  136  N.  Y.  554,  32  N.  ] 
It  follows,  tixerefore,  that  as  th^re  is  no  express  provision 
statute  declaring  the  making  of  a  false  certificate  to  be  a  crim 
as  no  crime  Is  to  be  implied  from  the  provisions  of  section 
allegations  in  the  indictment  as  to  a  false  certificate  are  insuf 
to  charge  the  defendant  with  a  crime.  We  find  in  the  indictm 
direct  allegation  that  the  required  certificate  was  not  printed 
attached  to  the  packages  of  fertilizer  alleged  to  have  been  ofFei 
sale.  It  is  alleged  that  a  false  certificate  was  attached,  but  no 
is  it  alleged  that  a  true  one  was  not  also  attached.  The  c 
created  by  this  statute  is  that  of  omitting  to  attach  the  cert 
required.  This  omission  was  the  principal  fact,  and  could  n 
think,  be  inferred  from  the  allegation  that  there  was  a  false  i 
cate.  In  People  v.  Albow,  140  N.  Y.  130, 134, 85  N.  E.  438,  An( 
C.  J.,  in  discussing  the  sufficiency  of  the  indictment  in  that  case 

"A  criminal  charge  may  be,  aad  often  is,  supported  by  Inference 
facts  which  Imply  the  existence  of  the  principal  fact  constituting  the  i 
But  the  principal  fact  must  be  charged  In  the  Indictment  It  Is  m 
dent  to  allege  the  facts  from  which  an  Inference  of  the  principal  tact : 
drawn,  without  charging  the  principal  fact.  The  settled  rale  of  c 
pleadings  requires  that  all  the  elements  which  enter  into  the  definl 
an  offense  must  be  stated  in  the  indictment  The  strictness  which  f( 
prevailed  in  respect  to  unessential  matters  In  Indictments,  which  of 
feated  the  ends  of  Justice,  has  been  properly  relaxed.  But  the  rule  t 
offense  must  be  charged  In  plain  and  Intelligible  language,  and  that 
dlctment  must  set  forth  all  the  essential  elements  of  the  crime, 
ought  to  be,  pi-eserred  alil^e  for  the  protection  of  the  accused  and  in 
terest  of  the  certain  and  orderly  administration  of  the  criminal  h 
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by  Mr.  JustJce  Field,  In  U.  S.  v.  Hess,  124  V.  S.  483,  8  Sup.  Ct.  571, 

Lse  of  an  indictment  under  a  statute  of  the  United  States   for  a 

t  use  of  the  mails,  where  essential  f^cts  were  not  ayerred:    'No 

element  of  the  crime  can  be  omitted  without  destroying  the  whole 

The  omission  cannot  be  supplied  by  intendment  or  implication, 

charge  must  be  made  directly,  and  not  Inferentlally,  or  by  way  of 

This  Is  a  sound  exposition  of  the  principle  governing  criminal 
•f 

tink  the  doctrine  of  this  case  requires  as  to  hold  that  the 
>nt  in  the  case  at  bar  was  insniQcient,  because  it  did  not  di- 
large  the  principal  fact,  wliich  was  that  the  defendant  offered 
packages  of  fertilizer  to  which  he  had  omitted  to  attach 
[flcate  required  bj  the  statute. 

idictment  also  fails  to  allege  the  name  of  the  person  to  whom 
is  were  offered  for  sale,  or  that  his  name  was  unknowiL 
agnized  and  well-established  rules  of  criminal  pleading  re- 
in allegation  of  the  name  of  the  person  to  whom  such  offer 
le,  if  known;  if  not,  an  allegation  that  they  were  offered  to 
1  whose  name  was  unknown.  In  People  v.  Bums,  53  Hun, 
,  Y.  Supp.  611,  where  there  was  an  indictment  for  selling  and 
I  for  sale  impure  milk,  it  was  held  that  it  was  essential  to 
lity  of  such  an  indictment  that  it  should  allege  to  whom  the 
s  sold  by  the  defendant,  or,  if  the  purchaser  was  unknown, 
t  should  be  alleged  in  the  indictment  In  the  opinion  in  that 
i  said: 

:t  sought  to  be  charged  was  the  sale  of  milk  of  a  kind  prohibited  by 
ite.  To  constitute  such  sale,  there  must  hare  been  a  purchaser,  and 
tdant  was  entitled  to  be  Informed  by  the  indictment  who  such  pur- 
ls, so  that  be  could  be  prepared  to  disprove  such  sale  upon  the  trial, 
not  been  made  as  alibied.  The  omission  of  such  statement  in  the 
It  constituted  a  material  defect,  as,  without  it,  the  defendant  would 
to  surprise  upon  the  trial,  and  quite  likely  to  be  prejudiced  by  such 
The  defect,  therefore,  must  be  regarded  as  matter  of  substance, 
nerely  of  form,  as  if  It  was  the  right  of  the  defendant  to  be  Informed 
iy  of  the  crime  charged,  but  also  of  the  act  which  constituted  it" 

Iso,  People  V.  Gregg,  59  Hun,  107, 13  N.  Y.  Supp.  114;  People 
ted,  74  Hun,  323,  26  N,  Y.  Supp.  818;  People  v.  Pillion,  78 
,  29  N.  Y.  Supp.  267;  People  v.  Dumar,  106  N.  Y.  502,  509, 
,  325;  People  v.  Stark,  136  N.  Y.  538,  32  N.  E.  1040.  In  the 
/ase,  which  was  an  indictment  for  libel,  it  was  held  that 
in  indictment  contained  no  averment  as  to  the  manner  of 
ion,  or  of  the  person  or  persons  to  whom  it  was  addressed, 
hom  it  was  seen  or  read,  or  that  the  names  of  such  persons 
known  to  the  grand  jurors,  the  indictment  was  defective,  and 
etion  under  it  error.  In  the  opinion  in  that  case  it  was 
''Tested  even  by  the  liberal  rule  of  the  Criminal  Code,  I 
hink  such  an  indictment  contains  a  plain  and  concise  state- 
'  the  act  constituting  the  crime.  So  far  as  the  manner  of 
ion  is  concerned,  It  does  not  allege  any  fact,  but  a  mere  con- 
of  law.  It  was  held  by  this  court  in  People  v.  Dumar,  106 
}2,  13  N.  E.  325,  that  the  indictment  must  both  charge  the 
ad  state  the  act  constituting  it,  and  the  principal  reason  for 
g  a  specific  statement  of  the  act  is  the  right  which  the  ac- 
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cused  has  to  be  informed  of  the  precise  accusation  which  he  is  re- 
quired to  defend."  The  doctrine  of  the  cases  cited  sterns  to  be  con- 
clusire  upon  this  question,  and  to  uphold  the  defendant's  contention 
that  the  indictment  was  defective  in  not  stating  the  name  <rf  the  per- 
son or  persons  to  whom  the  packages  of  fert^dzer  were  offered  for 
sale,  or,  if  their  names  were  not  known,  in  not  alleging  that  fact. 

As  the  judgment  herein  must  be  reversed  for  the  errors  already 
pointed  out,  it  is  unnecessary  to  examine  the  other  questions  pre- 
sented by  the  appellant  Judgment  of  conviction  and  interlocutory 
judgment  disallowing  the  defendant's  demurrer  reversed,  and,  after 
such  judgment  of  reversal  is  entered  in  the  judgment  book,  a  certi- 
fied copy  of  such  entry  shall  be  forthwith  remitted  to  the  clerk  of 
TompMns  county,  with  whom  the  original  judgment  roll  is  filed,  ui 
accordance  with  the  provisions  of  section  547  of  the  Ck>de  of  Criminal 
Procedure.     All  concur. 


PEOPLE   V.   HAWKINS. 
(Sopreme  Court,  General  Term,  Fourth  Departnoent.    Febmaiy.  ISKSw) 

COKSTITUTIONAL  LaW — INTERSTATE   COMMEBCE. 

Laws  1894,  c.  698,  requiring  goods  made  by  convict  labor  to  be  Iabele<* 
as  socli  when  exposed  tor  sale  In  New  lork.  Is  repugnant  to  the  inter- 
state commerce  clause  of  the  federal  coiistitutl<«.   31  N.  X.  Sapp.  US, 

affirmed. 

Appeal  from  court  of  oyer  and  terminer,  Delaware  county. 

Sunuel  K.  Hawkins  was  indicted  for  selling  and  exposing  for  sale 
convict-made  goods  without  labeling  them  as  such.  From  a  judg- 
ment in  favor  of  defendant,  sustaining  a  demurrer  to  the  indictment 
(31  N.  Y.  Supp.  115),  the  people  appeal.     Af^rmed.  

Argued  before  HABDIN,  P.  J.,  and  MARTIN  and  MEBWEN,  JJ. 

William  P.  White,  for  the  People. 
Frederick  Collin,  for  respondent 

MARTIN,  J.    Chapter  698  of  the  Laws  of  1894  provides: 

"Section  1.  All  goods,  wares  and  merchandise  made  by  convict  labor  tn 
any  penitentiary,  prison,  reformatory  or  other  establishment  In  which  con- 
vict labor  is  employed  in  any  state,  except  the  state  of  New  Xack,  and  im- 
ported, brought  or  introduced  into  the  state  of  New  York,  shall  before  being 
exposed  for  sale  be  branded,  labeled  or  marked  as  hereinafter  provided,  and 
shuil  uut  be  exposed  for  sale  la  any  place  within  this  state  without  such  brand, 
label  or  mark." 

Then  follows  section  2,  which,  in  effect,  provides  that  the  brand, 
label,  or  mark  required  shall  contain  the  words  "Convict  Made,"  fol- 
lowed by  the  year  and  name  of  the  penitentiary,  prison,  reformatory, 
or  other  establishment  in  which  it  was  made,  in  plain  English  let- 
tering, and  that  the  same  shall  be  placed  upon  each  article,  where 
it  will  permit,  and,  if  impossible,  shall  be  in  the  form  of  a  tag,  and 
attached  to  each  article  where  it  will  permit,  and  upon  the  out- 
side of,  and  in  the  most  conspicuous  part  of,  the  finished  article,  its 
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box,  crate,  or  covering.    Section  5  of  that  act  amends  section  384b 
of  the  Penal  Code  so  as  to  provide : 

"A  t>er8on  having  In  hla  possession  for  the  purpose  of  sale,  or  offering  for 
sale,  any  convict-made  goods,  wares  or  mercbandise,  manufactured  In  any 
other  state,  without  the  brand,  mark  or  label  required  by  law,  or  who  re> 
moves  or  defaces  such  brand,  mark  or  label.  Is  guilty  of  a  misdemeanor, 
punishable  by  a  fine  not  exceeding  ten  hundred  dollars,  nor  less  than  one 
hundred  dollars,  or  imprisonment  for  a  term  not  exceeding  one  year  nor  less 
than  ten  days,  or  both." 

The  defendant  was  indicted  for  a  violation  of  this  statute,  in  hav- 
ing in  his  possession  for  sale,  and  ofFering  for  sale,  shoe  brushes 
manufactured  bj  convict  labor  at  Cleveland,  Ohio,  which  were  not 
branded,  labeled,  or  marked  as  required  by  the  foregoing  statute. 
To  this  indictment  the  defendant  demurred  upon  the  ground  that 
the  facts  stated  in  the  indictment  were  not  sufQcient  to  constitute 
a  crime.  This  demurrer  was  allowed  by  the  court,  and  judgment 
allowing  it  was  duly  entered  in  Delaware  county.  It  is  not  claimed 
by  the  respondent  that  the  indictment  in  this  case  was  in  any 
respect  defective  or  insufficient,  if  the  law  under  which  it  was  found 
was  valid.  The  only  ground  upon  which  the  defendant  contends 
that  the  indictment  was  defective,  or  npon  which  he  seeks  to  up- 
hold the  judgment  herein,  is  that  the  statute  under  which  it  was 
found  was  unconstitutional  and  void.  Hence  the  constitutionality 
of  this  statute  is  the  only  question  upon  this  appeal.  It  was  held 
by  the  learned  trial  judge  in  the  court  below  that  the  statute  was 
unconstitutional,  because  it  operated  npon  property  owned  at  the 
time  it  took  effect  as  well  as  property  thereafter  acquired,  and 
thus  constituted  an  unlawful  interference  with  vested  rights;  and 
upon  the  further  ground  that  the  statute  in  question  makes  such 
a  discrimination  between  goods  manufactured  in  foreign  states  and 
those  manufactured  in  this  state  as  to  make  it  repugnant  to  the 
provision  of  the  federal  constitution  which  places  the  control  of 
interstate  commerce  in  the  hands  of  congress  alone.  We  do  not 
deem  it  necessary  to  discuss  or  decide  the  question  whether  this 
statute  was  void  because  it  operated  upon  property  owned  when  it 
took  effect,  nor  whether  it  is  void  as  being  in  contravention  of  any 
of  the  provisions  of  the  constitution  of  the  state.  By  the  federal 
constitution  the  power  to  regulate  commerce  among  the  several 
states  is  vested  in  congress.  It  seems  to  be  well  settled  that  under 
this  provision  of  the  federal  constitution  no  state  has  the  power 
to  enact  any  law  which  discriminates  against  the  products  or  in- 
dnstries  of  other  states  in  favor  of  those  of  its  own ;  but  that  every 
person  has  the  same  right  to  dispose  of  goods  manufactured  in 
another  state  as  he  would  if  manufactured  in  the  state  where  they 
were  owned  or  sold,  and  that  any  local  legislation  which  in  terms 
or  by  its  necessary  operation  denies  or  interferes  with  that  equality, 
when  applied  to  the  products  of  another  state,  is  a  burden  upon 
commerce  among  the  states,  and  consequentiv  unconstitutional  and 
void.  Ward  v,  Maryland,  12  Wall.  418;  Welton  v.  State,  91  U.  S. 
276;  Guy  v.  Baltimore,  100  U.  S.  434;  Webber  v.  Virginia,  103  U. 
8.  344:  Brimmer  v.  Rebman.  138  U.  S.  78,  11  Sup.  Ct.  213;  Voight 
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V.  Wright,  141  U.  S.  62,  11  Sup.  Ct  855;  People  v.  Wemple, 
N.  Y.  1,  33  N.  E.  720;  Ex  parte  Thomas,  71  Cal.  204,  12  Pac 
Georgia  Packing  Co.  v.  Mayor,  etc.,  of  Macon,  60  Fed.  774.  ' 
the  purpose  and  effect  of  the  statute  under  which  the  respon 
was  indicted  was  to  discriminate  between  convict-made  goods  ; 
ufactnred  in  another  state  and  the  same  class  of  goods  man 
tured  in  this  state  is  manifest,  and  we  are  therefore  of  the  opi 
that  the  statute  under  consideration  falls  within  the  provisic 
the  federal  constitution  which  confers  upon  congress  the  p 
to  regulate  commerce  among  the  several  states.  As  was  sai 
the  Welton  Case: 

"The  fact  that  congress  has  not  seen  fit  to  prescribe  any  specific  m] 
govern  interstate  coimmerce  does  not  afFect  the  question.  Its  Inaction  o) 
subject,  when  considered  with  reference  to  its  legislation  witli  respc 
foreign  commerce,  Is  equivalent  to  a  declaration  that  intustate  com: 
•ball  be  free  and  untrammeled." 

Commerce  among  the  states  cannot  be  said  to  be  free  wh 
commodity  is,  by  reason  of  its  foreign  manufacture,  subjected 
state  legislature  to  discriminating  regulations  or  bunlens. 
main  object  of  commerce  between  the  states  being  the  sale  am 
chanty  of  commodities,  the  policy  that  interstate  conunerce  sb 
be  free  and  untrammeled  would  be  defeated  by  discriminating 
islation  like  that  of  the  act  in  question.  In  view  of  the  aathoi 
cited,  further  discussion  of  this  question  seems  unnecessary, 
are  of  the  opinion  that  they  fully  sustain  the  result  reached  b; 
court  below,  and  that  the  judgment  should  be  affirmed. 

Interlocutory  judgment  allowing  the  defendant's  demurre 
firmed,  and,  after  such  judgment  of  afBrmance  is  entered  ii 
judgment  book,  a  certified  copy  of  such  entry  shall  be  forthwit 
mitted  to  the  clerk  of  Delaware  county,  with  whom  the  ori{ 
judgment  roll  is  filed,  in  accordance  with  the  provisions  of  se 
647  of  the  Code  of  Criminal  Frocednre.    All  concur. 


/04  TTiin    254  \ 

^  '        '  NEWCOMB  et  aL  v.  LUSH  et  al. 

(Supreme  Court,  General  Term,  Third  Department     February  12,  1( 

Wills— Estate  in  Feb  Simple— Death  wrrRonT  Reiks. 

Testator  devised  land  to  his  son  D.  and  his  heirs  and  assigns,  an< 
vided  that,  if  D.  should  die  without  heirs,  tbe  property  should  go 
heirs  of  the  devisee's  brother.  HeUl,  that  the  feeHSlmple  estate  creat 
the  devise  to  D.  was  not  cut  down  by  the  subsequent  limitation  ov 
the  contlnii^ncy  of  the  death  of  D.  without  heirs  referred  to  a  ] 
before  the  death  of  testator.   Herrlck,  J.,  dissenting. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Oeorge  H.  Newcomb  and  others  against  Angosl 
Lush  and  others  to  recover  possession  of  real  estate.  From  a ; 
ment  in  favor  of  plaintiffs,  entered  on  a  decision  of  the  court,  a 
having  been  waived,  defendants  appeal.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBB 
JJ. 
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De  Witt  (E.  Countryman,  of  counsel),  for  appellants. 
Eamilton,  for  respondents. 

3AM,  P.  J.  The  contention  on  this  appeal  arises  out  of  the 
:tion  of  the  will  and  codicil  of  Daniel  Newcomb,  deceased. 
12th  daj  of  June,  1828,  the  testator  made  his  will,  in  and 
:h  he  devised  to  his  daughter  Harriet  Wells  all  his  "real 
ituate  in  the  city  of  Albany  and  county  of  Albany,  on  Wash- 
street";  the  devise  to  this  daughter  also  embraced  other 
elonging  to  testator;  and  by  the  will  testator  also  be- 
d  to  her  certain  personal  property.  The  testator,  in  the 
irts  of  his  will,  devised  and  bequeathed,  to  various  persons 
named,  what  appears  to  be  a  large  estate,  consisting  of 
il  and  personal  property,  and  in  and  by  the  will  nominated 
•ointed  three  executors,  of  whom  his  son  Thomas  W.  New- 
as  one.  The  will  also  provides  "that  so  much  of  the  income 
I  give  to  my  two  sons,  Daniel  Newcomb  and  Thomas  New- 
8  shall  be  necessary  to  pay  all  taxes  that  may  be  assessed 
wo  tracts  of  land  I  have  given  to  my  sons  Charles  and  Pitt, 
uy  daughters  Sarah  and  Jane,  and  grandson  Greorge,  shall 
ed  for  that  purpose  until  they  shall  severally  become  of  age, 
r  that  Daniel  and  Thomas  shall  bear  an  equal  proportion  of 
:e8."  On  the  28th  day  of  October,  1880,  the  testator  made 
I  to  his  will,  which  codicil  is  as  follows: 

■as,  I,  Daniel  Newcomb,  of  Pittstown,  county  of  Rensselaer,  and 
New  York,  hare  by  my  last  will  and  testammt.  In  writing,  bear- 
the  25tb  day  of  June,  1828,  given  and  bequeathed  to  my  dangbter 
Wells,  and  to  ber  heirs  and  assigns,  all  my  real  estate  situate  In 
>f  Albany,  In  the  county  of  Albany,  on  Washington  street;  also  lot 
n  the  town  of  Plattsburgh  and  county  Clinton;  also  thirty  shares 
Ike  stock,  It  being  in  the  state  of  New  York:  Now,  I,  the  said 
rewcomb,  being  desirous  of  altering  my  said  will  In  respect  to  said 
do  therefore  make  this  writing,  which  I  will  and  direct  to  be  an- 
I  a  codicil  to  my  said  will,  and  taken  as  part  thereof,  and  I  do 
>Toke  the  said  legacies  by  my  said  will  given  to  Harriet  WeUs,  and 

bequeath  the  said  legacies  to  my  said  son  Daniel  T.  Newcomb,  his 
I  assigns,  except  and  it  is  my  will  that  my  said  son  Daniel  T.  New- 
T  to  my  said  daughter  Harriet  WeUs  annually  the  sum  of  two  hun- 
lars  In  current  money,  and  the  yearly  Income  of  one-half  of  my 

Turnpike  stock,  during  her  life,  and  that  my  said  son  Daniel  T. 
■)  pay  the  heirs  of  Harriet  Wells,  if  she  have  any,  who  live  at  the 
venty  years,  at  her  decease  the  sum  of  one  thousand  dollars.  It  is 
that  all  the  legacies  to  my  son  Daniel  T.  Newcomb  in  this  writing, 
will  to  which  this  is  a  codicil,  should  go  to  his  wife.  Patience  New- 
irlng  her  life,  should  she  remain  a  widow  after  the  death  of  her 

and.  If  my  .son  Daniel  T.  Newcomb  die  without  heirs,  the  said 
after  his  widow,  are  to  go  to  the  heirs  of  Thomas  W.  Newcomb. 
will  that  such  and  all  sums  of  money  I  may  have  at  interest  may 
ly  divided  between  my  daughter  Harriet  Wells  and  my  son  Daniel 
)mb,  and  that  in  lieu  of  the  three  hundred  dollars  given  to  Ludna 
1  In  the  win  to  which  this  is  a  codicil,  that  I  give  her  twelve  shares 
trattoa  turnpike,  and  at  her  decease  to  her  daughters  Sarah  and 
be  divided  equally  between  them." 

the  death  of  the  testator,  and  on  the  26th  day  of  April, 
e  will  was  admitted  to  probate  by  the  surrogate  of  Rens- 
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selaer  county,  and  thereafter,  on  the  Ist  day  of  May,  1886,  1 
T.  Xewcomb  and  his  wife,  Patience  Newcomb,  executed  and 
ered  to  Henry  G.  Wheaton  the  lands  in  the  city  of  Albany  re; 
to  in  the  will,  and  for  which  this  action  is  brought,  and  tl 
fendant  Lush,  through  several  mesne  conveyances,  has  succ 
to  the  rights  and  interest  therein  conveyed  to  Wheaton  by  1 
T.  Newcomb  and  Patience  Newcomb.  Lush  and  the  other  d 
ants  were  in  possession  of  the  premises,  claiming  to  hold  th 
the  Wheaton  conveyance,  at  the  time  of  the  commencement  < 
action.  Daniel  T.  Newcomb  and  Patience  Newcomb,  his  wife 
the  former  in  1870,  the  latter  in  1891,  leaving  no  children 
Bcendants,  before  the  commencement  of  this  action.  The  pri 
question  in  controversy  in  this  appeal  is  as  to  whether  Dai 
Newcomb  took  a  fee  in  this  Albany  property,  if  he  died  w 
descendants,  or  whether,  in  that  event,  he  took  only  a  life  ests 
himself  and  wife,  which  terminated  at  the  death  of  the  survi 
those  persons,  by  virtue  of  this  will.  If  he  took  a  fee,  then  th 
veyance  to  Wheaton  carried  the  same  to  him,  and,  throug 
mesne  conveyance,  to  the  defendant  Lush.  If,  on  the  contra 
took  only  a  life  estate,  then  the  conveyance  to  Wheaton,  ai 
subsequent  grantees,  carried  only  the  life  estate,  which  ceasec 
the  death  of  Patience  Newcomb,  at  which  time  the  right  of  t 
mainder-man  would  at  once  attach,  carrying  with  it  the  ri( 
possession.  The  wording  of  the  will  is  inartificial  and  ob 
and  in  some  respects  the  intention  of  the  testator  is  not  c 
expressed  by  the  language  employed  in  the  instrument  It  is 
apparent  that  the  testator  used  indiscriminately  the  wordi 
vise"  and  "bequeath,"  as  referring  alike  to  the  disposition  o 
and  personal  estate,  both  in  the  will  and  codicil,  and  the  sa 
true  of  the  words  "legacy"  and  "devise."  WTien,  therefore,  tt 
tator  spoke  of  the  revocation  of  the  "legacies"  to  Harriet  i 
codicil,  he  evidently  intended  to  embrace  both  the  devises  ai 
quests;  and  when,  in  the  same  instrument,  he  gave  the  prt 
taken  from  Harriet  to  Daniel  T.  Newcomb,  he  intended  by  tt 
of  the  word  "bequeath"  to  convey  both  real  and  personal  pro 
mentioned  in  that  portion  of  the  codicil,  to  Daniel  T.  Thii 
struction  does  not  seem  to  be  disputed  by  either  of  the  partie 
it  seems  to  be  agreed  that  Daniel  T.  took  tiie  real  and  pei 
property  embraced  in  that  provision,  and  that  by  the  revocati< 
right  of  Harriet  to  the  same  was  divested. 

But  it  is  insisted  by  the  plaintiffs  that,  in  default  of  line 
scendants  or  heirs  of  his  body,  Daniel  T.  took  only  a  life  e 
which  terminated  with  his  life,  and  that  of  his  wife,  Patien 
whose  death  the  fee  vested  in  other  children  of  the  testate 
their  descendants,  who  constitnte  the  plaintiffs  in  this  action 
the  other  hand,  it  is  contended  by  the  defendants  that  the  c 
vested  the  entire  title  to  the  Albany  property  in  Daniel  T.,  ai 
heirs  and  assigns,  subject  to  be  defeated  only  by  his  death  1 
the  testator,  and  that,  as  he  survived  the  testator,  his  intere 
came  a  vested  estate  in  fee,  which,  by  the  conveyance  by  I 
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T.  and  wife  to  Wheaton,  vested  the  title  in  him,  and  the  grantees 
from  him  and  succesBors  of  his  interest  became  and  are  the  owners 
in  fee  of  the  premises  in  question.  The  language  of  this  codicil  is, 
as  we  have  seen,  "I  give  and  bequeath  the  said  legacies  to  my  son 
Daniel  T.  Newcomb,  his  heirs  and  assigns,"  etc.  The  learned  trial 
court  held  that  this  devise,  as  herein  stated,  was  absolute,  but 
that  it  was  cut  down  to  a  life  estate  by  the  provision  which  follows, 
that,  "if  my  son  Daniel  die  without  heirs,  the  said  legacies,  after 
his  widow,  are  to  go  to  the  heirs  of  Thomas  W.  Newcomb."  This 
interpretation  can  only  be  maintained  by  holding  that  the  word 
"heirs"  in  the  codicil  relates  to  descendants — heirs  of  the  body — 
of  the  devisee,  and  that  the  time  of  his  death  therein  mentioned  re- 
lated to  a  period  after  the  death  of  the  testator.  Neither  of  these 
condnsions  follows  as  a  necessary  result  from  the  language  of  the 
codicil.  While,  under  all  circumstances,  a  child  must  be  regarded 
as  an  heir,  it  by  no  means  follows  that  if  a  person  dies  without  chil- 
dren, or  tbe  descendants  of  children,  he  dies  without  "heirs,"  in 
the  legal  signification  of  that  word.  Webster's  definition  of  the 
word  "ke\x"  is,  "One  who  receives,  inherits,  or  is  entitled  to  succeed 
to  the  possession  of,  any  property  after  the  death  of  the  owner; 
one  in  whom  the  title  to  an  estate  vests  on  the  death  of  the  pro- 
prietor; one  on  whom  the  law  bestows  the  title  or  property  of  an- 
other after  the  death  of  the  testator."  Daniel  T.  Newcomb,  while 
he  died  without  children,  cannot  be  said  to  have  died  without 
"heirs,"  in  the  legal  sense  of  that  term.  He  had  a  brother  and 
sister  who  survived  him,  both  of  whom  would  answer  to  the  defini- 
tion of  "heirs,"  and  who,  in  the  absence  of  any  testamentary  dis- 
position of  his  property,  take  the  same  as  such.  But  while  the 
testator,  by  this  codicil,  did  not,  in  terms,  turn  this  absolute  estate 
into  an  estate  for  life,  by  making  it  to  depend  upon  the  devisee 
having  heirs  of  his  body,  it  is  insisted  that  a  fair  construction  of 
the  same,  looking  after  the  intent  of  the  testator,  leads  to  that  con- 
struction, and  in  support  of  that  contention  we  are  referred  to  Kiah 
T.  Grenier,  56  N.  Y.  220.  In  that  case  the  word  "heirs"  was  con- 
strued to  mean  "descendants,"  both  on  account  of  the  wording 
of  the  will  and  the  unnatural  disposition  of  the  estate  if  it  were 
construed  to  mean  "heirs  at  law."  As  another  indication  that  the 
word  "heirs"  in  that  will  meant  "children"  of  the  devisee,  the  vesting 
in  possession  was  limited  to  the  time  when  the  heirs  became  of  age; 
thus  clearly  indicating  that  children  of  the  devisee,  and  not  all  who 
might  be  his  heirs  at  law,  were  meant  In  the  case  to  which  we 
have  referred  there  was  also  an  illegal  suspension  of  alienation, 
which  differs  from  the  case  at  bar.  Again,  we  see  no  good  reason 
in  the  case  at  bar  for  holding  that  the  testator,  by  the  use  of  the 
word  "heirs,"  intended  to  use  that  word  in  the  restricted  sense  con- 
tended for  by  the  respondents.  If  such  had  been  the  intent  of  the 
testator,  it  is  reasonable  to  suppose  that  he  would  have  used  the 
words  "descendant,"  "children,"  or  "heirs  of  his  body,"  each  of  which 
would  have  clearly  presented  such  intention.  The  devise  in  fee  to 
Daniel  T.  can  therefore  be  upheld  by  giving  to  the  word  "heir"  its 
v.32N.Y.P.no.5— 34 
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ordinary  signification,  and  by  so  doing  do  no  Tiolence  to  the  ap- 
parent intention  of  the  testator,  especially  if  we  construe  the  con- 
tingency of  the  death  of  Daniel  T.  to  relate  to  a  period  before  the 
death  of  the  testator. 

Did  the  reference  in  the  will  refer  to  the  happening  of  the  con- 
tingency before  the  death  of  the  testator?  The  reasonable  intend- 
ment to  be  drawn  from  the  devise  in  fee  to-  Daniel  T.,  which  in  the 
same  instrument  imposed  upon  him  the  burden  of  paying  lega- 
cies to  other  beneficiaries  in  the  will,  is  that  the  testator  intended 
to  do  what,  in  plain  language,  he  did  do, — make  an  absolnte  de- 
vise of  the  Albany  lands.  But,  when  we  compare  the  language 
used  with  the  adjudications  bearing  upon  that  point,  the  conclusion 
seems  irresistible  that  the  contingency  of  the  death  of  Daniel  T., 
referred  to  in  the  codicil,  by  force  of  its  legal  effect  related  to  a 
period  before  that  of  the  death  of  the  testator.  In  Be  New  York, 
L.  &  W.  K.  Co.,  103  N.  Y.  92,  11  N.  E.  492,  Rapallo,  J.,  in  discussing 
such  a  provision  in  a  will,  uses  this  language: 

"It  may  be  regarded  as  the  settled  rule  of  construction  that  when  there 
is  a  devise  to  one  person  In  fee,  and,  In  case  of  his  death,  to  another,  the  con- 
tingency referred  to  is  the  death  of  the  first-named  devisee  during  the  life- 
time of  the  testator,  and  that,  if  such  devisee  survive  the  testator,  he  takes 
an  absolute  fee;  that  the  words  of  contingency  do  not  create  a  remainder 
over,  to  take  effect  uijon  the  death  at  any  time  of  the  first  taker,  nor  an 
executory  devise,  but  are  merely  substitutionary,  and  used  for  the  purpose 
of  preventing  a  lapse  in  case  the  devisee  first  named  should  not  be  living  at 
the  death  of  tes:tator." 

This  doctrine  is  in  harmony  with  Vanderzee  v.  Slingerland,  103 
N.  Y.  47,  8  N.  E.  247,  and  was  reiterated  in  Mead  v.  Maben,  131 
N.  Y.  255,  30  N.  E.  98;  and  in  Benson  v.  Oorbln,  78  Hun,  204,  28 
N.  Y.  Supp.  963,  Brown,  P.  J.,  refers  to  the  doctrine  as  so  com- 
pletely settled  that  he  uses  this  language: 

"The  defendants  do  not  question  the  general  rule  that  when  there  is  a 
devise  to  one  in  fee,  and,  in  case  of  hia  death,  to  another,  the  contingeneT 
referred  to  is  a  death  during  the  lifetime  of  the  testator;  and  that  this  rule 
is  uniformly  applied  to  the  construction  of  wills,  unless  there  is  some  lan- 
guage iu  the  instrument  indicating  a  difTerent  Intention." 

This  aspect  of  the  case  at  bar  does  not  seem  to  have  been  brought 
to  the  attention  of  the  learned  trial  judge,  and  in  his  opinion  is  not 
discussed  by  him.  There  is  much  in  this  will  to  strengthen  and  re- 
inforce the  contention  that  the  testator,  in  revoking  the  devise  of 
these  lands  made  in  his  original  will  to  his  daughter  Harriet,  and 
devising  them  in  the  codicil  to  Daniel  T.,  intended  to  devise  them  to 
the  latter  in  fee,  and  that  the  qualification  upon  that  devise  was 
solely  to  prevent  intestacy  and  the  lapsing  of  that  devise  by  the 
death  of  the  devisee  in  the  lifetime  of  the  testator.  If,  therefore, 
we  are  right  in  our  conclusion  that  this  was  a  devise  in  fee  to  Danid 
T.,  charged  only  with  the  life  estate  of  his  wife,  should  she  survive 
him,  and  that  the  contingency  of  his  death  related  only  to  the  hap- 
pening of  that  event  in  the  lifetime  of  the  testator,  then,  as  he  sui^ 
vived  the  testator,  he  became  the  absolute  owner  of  these  premises, 
and  by  his  deed  to  Wheaton,  in  which  his  wife  joined,  the  fee  and 
right  of  possession  at  once  vested  in  the  grantee,  and  is  by  the 
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varioDS  meane  conveyances  in  the  defendants,  and  that  Thomas  W. 
Newcomb,  the  contingent  devisee,  never  acquired  any  title  to  these 
Albany  lands  under  the  will  of  Daniel  Newcomb,  and  that  the 
judgment  in  favor  of  his  descendants  is  erroneous,  and  should  be 
reversed.  These  views  render  a  further  consideration  of  the  case 
unnecessary.  Judgment  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event 

PUTNAM,  J.,  concurs.    HERRICK,  J,  dissents. 

{»i  Hun,  21S.) 

GUT  V.  LANGDON  et  nx. 

(Supreme  Goart,  General  Term,  Tbird  Departmoit.    Febnisry  12, 188S.) 

Gifts  Iittkr  Vivos— Delivery  to  Trustee. 

An  atrreement  between  defendant  and  one  H.  by  whidi  H.  agreed  to 
glre  defendant  all  Ua  real  and  personal  ptoperty,  in  consideration  of 
wblcb  defendant  agreed  to  support  H.  and  Ills  wife  during  their  lives, 
and  to  pay  plolntiiT.  a  daugliter  of  H.,  $1,000,  and  the  delivery  of  tbe 
property  to  defendant  pursuant  to  the  agreement,  do  not  constitute  a 
gift  of  tbe  (1,000  to  plaintiff,  delivered  to  defendant  as  trustee  for  taer. 

Appeal  from  circuit  court,  Washington  county. 

Action  by  Jane  E.  Guy  against  Charles  A.  Langdon  and  Hannah, 
his  wife,  to  recover  the  sum  of  ^1,000  and  interest,  and  to  have  that 
sum  adjudged  a  specific  lien  on  the  premises  described  in  the  com- 
plaint, and  to  enforce  it  by  foreclosure  and  sale.  The  eomplaint 
was  dismissed,  and  plaintiiT  appeals    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

Charles  R.  Patterson,  for  appellant 
J.  M.  Whitman,  fof  respondents. 

MATHAM,  P.  J.  The  complainant  in  this  action  alleges,  In  sub- 
stance, that  on  the  Ist  day  of  January,  1865,  and  from  that  time 
until  the  making  of  the  parol  agreement  thereinafter  mentioned, 
Henry  D.  Langdon,  her  father,  was  the  owner  of  real  and  personal 
property  of  the  value  of  over  f  10,000,  and  that  subsequently,  and 
in  the  month  of  January,  1865,  Henry  D.  Langdon  entered  into  an 
agreement  with  his  son  Charles  A.  Langdon,  defendant  herein,  in 
and  by  which,  among  other  things,  he  agreed  to  give  Charles  A. 
Langdon  all  of  his  real  and  personal  property,  in  consideration  of 
which  the  defendant  Charles  A  Langdon  agreed  to  support  his 
father  and  mother  during  their  respective  lives,  and  their  daughter 
Lydia  so  long  as  she  chose  to  reside  at  home,  and  pay  to  his  two 
sisters,  Lydia  and  this  plaintift,  each  the  sum  of  ^1,000,  deducting, 
however,  from  the  sum  so  to  be  paid  the  plaintiff,  the  sum  of  ?188.13, 
before  that  time  advanced  to  her  by  her  father.  The  complainant 
also  alleged  that  the  agreement  between  her  father  and  the  defend- 
ant Charles  A.  Langdon  was  duly  consummated  by  the  defend- 
ant's taking  possession  of  all  the  real  and  personal  property  of 
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his  father,  and  supporting  him  and  his  wife  during  their  lives 
that  he  has  ever  since  the  making  of  the  contract  owned,  usee 
disposed  of  all  of  the  personal  property  of  bis  father.  Hen 
Langdon,  and  still  has  the  possession  and  occupancy  of  th( 
estate  covered  by  such  contract;  that  Henry  D.  Langdon  di 
the  20th  of  July,  1892,  and  his  wife  died  some  years  previ 
The  complaint  charges  that  the  sum  of  18,11.87  is  due  her  o 
contract  above  referred  to,  for  which  she  asks  judgment,  aai 
the  same  be  adjudged  a  specific  lien  upon  the  premises  desi 
in  the  complaint,  prior  and  superior  to  any  other  incumbi 
The  answer  substantially  admits  the  allegations  of  the  comi 
but  alleges,  among  other  things,  that  Henry  D.  Langdon  vi( 
the  agreement  set  up  in  the  complaint,  by  executing  a  mortgt 
plaintiff  and  Lydia  L  Boyce  each  of  {1,000,  also  by  giving  to 
parties  a  deed  of  the  premises  described  in  the  complaint,  whi 
defendant  was  in  the  possession  of  the  same,  under  the  agre< 
set  out  in  the  plaintiff's  complaint  The  answer  also  alleges  thi 
defendant  was  compelled  to  and  did  bring  an  action  in  the  su] 
court  against  Henry  D.  Langdon  and  this  plaintiff,  to  set  aside 
mortgage  and  deed,  on  the  ground  that  the  same  were  in  fra 
the  rights  of  the  defendants.  The  answer  also,  among  other  t] 
alleged  that,  at  the  time  of  taking  the  mortgage  of  Henry  D. 
don,  the  plaintiff  induced  the  said  Henry  D.  Langdon  to  destn: 
will  devising  the,  real  estate  to  the  defendant,  which  he  was 
part  of  the  contract,  bound  to  make.  The  answer  also  allegei 
the  plaintiff  recovered  in  the  action  to  set  aside  the  mortgag 
deed,  and  thereon  recovered  a  judgment  for  costs,  which  ha 
been  paid,  and  which  he,  in  said  answer,  offers  to  set  off  againi 
plaintiff's  claim.  On  the  trial,  the  judgment  roll  in  the  judgmi 
favor  of  this  defendant,  against  this  plaintiff  and  others,  t 
action  to  set  aside  the  mortgage  and  deed,  referred  to  in  tt 
swer  in  this  action,  was  put  in  evidence,  wherein  it  appears  t 
was  adjudged  in  that  action  that  .the  contract  was  one  enf ore 
in  equity.    The  referee  in  that  action  found  as  follows: 

"That  the  plaintiff  Aonld  take  possession  of  said  farm  and  the  pc 
property  therein,  and  have  such  personal  property,  and  should  suppa 
said  Henry  and  his  wife  during  their  lives,  and  their  unmarried  dai 
LydIa,  until  she  married,  and  pay  the  said  Henry  D.  Langdon's  two  daui 
I^ydla  and  Jane,  the  sum  of  $1,000  each  (less  what  Henry  had  advan 
them),  and  that  said  plaintiff  should  have  the  personal  property  on  said 
and  the  use  of  the  real  estate,  and  said  Henry  would  by  will  devise  the  i 
tate  to  plaintiff  on  his  death.  Said  payment  to  daughters  was  to  be 
on  the  death  of  said  fienry,  or  before  if  plaintiff  was  able  to  make  th 
ments." 

The  referee  in  that  action  found  the  following  as  conclusic 
law: 

"I  find  that  plaintiff  is  the  equitable  owner  of  the  estate  described 
complaint,  and  that  said  Henry  D.  Langdon  held  the  title  therefor  in 
and  had  no  right  to  make  the  deeds  and  mortgages  above  mentioned 
execution  of  said  deeds  and  mortgages  was  In  violation  of  plaintiff's 
and  a  fraud  upon  plaintiff.  That  the  plaintiff  Is  entitled  to  a  Judgmei 
ting  aside  said  mortgages  and  deeds.  I  therefore  direct  that  Judgmi 
entered  in  favor  of  plaintiff,  against  the  defendant,  adjudging  the  said 
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I  said  deeds  fraudulent  and  void;  and  that  said  mortgages  and 
1  each  of  them,  be  canceled  and  set  aside,  and  the  said  premises  cor- 
lem  be  adjudged  and  decreed  free  and  clear  from  any  lien  or  charge 
t  of  said  mortgages  or  deeds,  or  either;  and  that  said  Henry  convey 
ere  lot  to  plalntllt,  and  that  the  plaintiff  recover  the  costs  of  this 
the  defendants.    AprU.20,  1882." 

these  findings  of  fact  and  conclusions  of  law,  a  decree  was 
1  containing  the  following  provisions: 

Is  further  ordered,  adjudged,  and  decreed  that  the  equitable  title 
nlses  last  aforesaid  is  in  the  said  plaintiff,  Charles  A.  Langdon,  free, 

discharged  of  any  and  every  lien,  charge,  or  Incumbrance  wiiatso- 
reated  by  or  on  account  of  said  mortgages  to  said  defendants  Jane 
id  Lydla  I.  Boyce,  and  the  deed  to  the  defendants  Thomas,  James, 
inder  Densmore." 

idence  discloses  that,  after  the  date  of  the  report  of  the 
a  the  action  to  set  aside  the  mortgage  and  deed  above  re- 
),  Henry  p.  Langdon  entered  into  a  written  agreement 

defendant,  reciting  the  existence  of  the  agreement  first 
ferred  to,  and  the  coats  and  expense,  to  which  the  defend- 
been  subject  by  reason  of  the  giving  of  the  mortgage  and 
lich  had  been  vacated  by  the  court,  and  reciting  also  the 
it  of  the  defendant  to  pay  his  sisters  each  ^1,000,  and  in 
uch  agreement  assumed  to  release  the  defendant  from  the 

of  such  sums  to  his  sisters,  and  requiring  him  only  to 
Eenry  D.  and  his  wife,  as  the  consideratiQu  of  the  transfer 
oper^,  real  and  personal,  to  the  defendant, 
aintiff  in  this  action  contends  that  by  the  first  contract 
Henry  D.  Langdon  and  Charles  A.  Langdon,  the  validity 
1  was  established  in  the  action  of  Charles  A.  Langdon 
Henry  D.,  this  plaintiff,  and  others,  a  valid  trust  was 
In  her  faji^or  for  |1,000,  and  that  the  same  is  and  was  ir- 
i  either  by  the  settler  or  by  any  one  else  in  the  contract 
the  trust,  either  to  annul  or  modify  the  same,  and  that 
idant,  by  accepting  the  personal  property  and  the  posses- 
he  real  estate,  and  thereafter  asserting  and  enforcing  his 
the  same  under  the  terms  of  that  contract,  became  the 
or  this  plaintiff  for  the  f  1,000  given  by  Henry  D.  Langdon 
nd,  having  as  such  trustee  taken  possession  of  the  prop- 
of  which  tills  |1,000  was  to  be  paid,  the  gift  to  her  became 
ift  int«r  vivos  from  her  father,  with  a  y^id  and  immediate 
of  the  property  given  to  the  defendant  as  trustee  for  her 
could  not  be  divested  by  the  donor  and  trustee  without  her 

To  uphold  this  contention,  it  must  it  seems  be  held  that 
ery  of  the  property  of  Henry  D.  Langdon  to  the  defendant 
ed  a  valid  gift  of  the  f  1,000  to  the  plaintiff,  and  for  her 
lelivered  to  the  trustee  for  her  use.  There  being  no  legal 
from  Henry  D.  to  the  plainttfF  for  the  payment  of  this 
)  her,  this  transaction  is  unlike  the  case  of  Lawrence  v. 
S^.  Y.  268,  and  the  plaintiff  cannot  rest  a  recovery  upon  the 
r  of  that  case.  In  that  case  the  party  to  whom  the  promise 
e  for  the  benefit  of  the  plaintiff  was  the  debtor  of  the  plain- 
such  condition  exists  here,  and  the  plaintiff,  if  she  can 
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recover  at  all,  must  do  so  upon  the  theory  that  Henry  D.  n 
Talid  executed  gift  of  this  money  to  her,  with  a  valid  deliv 
the  defendant,  as  trustee,  for  her  benefit.  To  constitute  a 
gift  inter  vivos,  the  donor  must  part  with  all  dominion  and  c 
over  the  thing  given.  It  seems  to  ■  me  that  in  this  respe 
transaction  fail^  to  -constitute  a  gift  The  most  that  c 
claimed  for  the  contract  between  the  defendant  and  his 
was  that  a  parol  executory  agreement  was  made  between  thi 
the  payment  by  the  defendant,  at  some  future  time,  of  the  i 
f  1,000,  in  consideration  of  all  the  personal  and  real  prope 
Henry  D.,  the  legal  title  to  the  real  property  to  remain  in 
D.  during  his  life,  and  the  transfer  to  depend  upon  the  supi 
Henry  D.  and  wife  by  the  defendant  during  their  lives.  C 
the  vesting  of  this  property  in  the  defendant  depended  up« 
happening  of  some  future  event.  Suppose,  after  the  making 
contract,  the  defendant  had  failed  to  furnish  ti»e  support,  an 
lost  his  equitable  rights  under  this  contract;  could  it  be  ii 
that  an  equitable  charge  had  been  created  against  this  prope 
the  plaintMPB  fl,000,  which  she  could  enforce  through  the  i 
ant  as  her  trustee?  The  answer  is  that  she  could  not.  Ther 
therefore,  no  such  valid  ^ft  as  would  divest  the  donor  of  tt 
and  possession  of  the  subject  of  the  gift.  Nor  was  there  i 
vesting  of  the  title  and  possession  in  the  defendant,  as  trus 
the  time  of  makitig  the  contract,  as  to  make  him  liable  to  the 
tiff  as  her  trustee  for  this  fl,000.  Failure  on  the  part  of  t 
fendant  to  perform  this  contract  for  support  would  clearlj 
worked  a  forfeiture  of  his  claim,  under  the  contract,  to  this 
erty.  That  being  so,  it  cannot  be  said  that  there  was  such  j 
plete  delivery  of  this  |1,000  by  Henry  D.  Langdon  to  the  defe 
at  the  time  of  making  tiiis  contract,  as  to  put  it  beyond  the 
of  the  alleged  donor  to  reclaim  the  same,  or  beyond  the  po' 
the  defendant,  by  his  failure  to  perform,  to  forfeit  his  rights 
property  under  the  contract.  There  was  not,  therefore,  such 
plete  delivery  of  the  subject  of  the  alleged  gift  as  to  work 
mediate  transfer  of  the  title,  and  vest  the  same  in  a  trust 
the  benefit  of  the  plaintiff,  as  is  necessary  to  constitute  a  val 
inter  vivos. 

But  it  is  insisted  by  the  appellant  that  the  defendant, 
voking  the  aid  of  the  court  of  equity  in  the  enforcement  < 
contract,  has  estopped  himself  from  alleging  the  invalidity 
gift  of  this  ¥1,000  to  the  appellant,  as  that  gift  constituted 
of  the  consideration  for  this  contract    There  would  be  fo 
that  contention  had  the  plaintiff  accepted  and  adopted  tl 
under  the  contract,  and  not  by  her  own  act,  in  conjunctioi 
the  alleged  donor,  repudiated  it,  and  taken  a  mortgage  on  the 
ises  embraced  in  the  contract,  denying  the  validity  of  the  gif 
by  that  act  it  is  manifest  that  she  treated  thfe  gift  as  invali 
did  not  accept  it  in  the  form  in  which  the  contract  left  it 
the  equitable  relief  sought  and  obtained  by  the  defendant  gn 
of  a  performance  on  his  part,  and  operated  only  between  tl 
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the  contract,  and  did  not  relate  back  and  validate  a  gift  to 
jer,  not  a  party  to  the  contract,  which  V?aa  void  in  its  incep- 
•  want  of  delivery.  As  was  said  by  the  learned  trial  court, 
ty  in  this  case,  which  was  enforced  by  the  action,  arose  only 
t  the  parties  creating  it,  clearly  not  for  the  benefit  of 
ra  to  the  contract,  and  he  adds: 

7  that  equity  works  out  in  favor  of  [the  plaintiff]  Jane  Is  to  admit 
had  no  gift  in  the  beginning;  that  the  gift  to  her  •  *  *  was 
lependent  at  all  times  upon  the  will  of  both  the  contracting  par- 
Ihls  qnaHty  defeats  the  contention  ot  a  gift  in  presenti,  and  no 
id  of  gift  Is  recogniEable." 

weakness  in  this  case  on  the  part  of  the  plaintiff  arises  ont 
act  that  there  was  no  valid  ^ft  of  this  |1,000  to  the  plain- 
}  the  defendant,  as  her  trustee,  for  her  use.  That  being  so, 
ik  the  learned  trial  court  was  correct  in  his  conclusions, 
t  the  judgment  must  be  affirmed, 
nent  affirmed,  with  costs.    All  concur. 


231.) 

REDINGTON  ▼.  NEW  YORK,  O.  ft  W.  RT.  CO. 

ne  Court,  General  Term,  Third  Department    Februaty  12,  1895.) 

R  AKD  SbRYAKT— NEaLIGKBCB  OV  MASTER — Dahskroub  Affliakcbs. 

a  the  duty  of  a  railroad  company  to  furnish  suitable  cars  for  the 
portatlon  of  goods,  and  therefore  the  act  of  loading  Iron  rails  on  a  car 
Is  shorter  than  the  rails  Is  the  act  of  the  company,  and  not  of  the 
V  servants  of  a  trainman  who  la  injured  by  the  ends  of  the  rails  pro- 
ig  over  the  ends  of  the  car. 

-FAU.DRB  TO  Hake  Rni,ss. 

ere  a  railroad  company  fails  to  promulgate  any  rules  for  the  gov- 
ent  of  Its  yard,  the  sufTering  of  a  loaded  car  to  stand  on  a  track 
grade  without  having  the  brakes  set  is  an  omission  of  the  comi)any, 
lot  of  the  fellow  servants  of  a  brakeman  who  is  injured  thereby. 

il  from  circuit  court,  Sullivan  county, 
n  by  John  Bedington,  as  administratOT,  against  the  New 
>nt{u4o  &  Western  Railway  Company,  to  recover  damages 
ged  negligence  of  defendant,  causing  the  death  of  plaintiff's 
e.  From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff 
DO,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
appeals.  Affirmed. 
}d  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEEKICK,  JJ. 

pe  H.  Carpenter,  for  appellant 
Bush,  for  respondent 

HAM,  P.  J.  Michael  E.  Redington,  the  plaintiff's  intestate, 
agaged,  as  an  employ^  of  the  defendant  in  coupling  cars  in 
mdant's  railroad  yard  at  Livingston  Manor,  was  crushed  be- 
wo  cars  and  killed,  and  this  action  was  brought  by  his  per- 
(presentative  under  the  statute  to  recover  damages  for  such 
life.  The  theory  of  the  action  is  that  the  defendant  was 
if  negligence  in  causing  to  be  loaded  on  one  of  the  defend- 
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ant's  cars  railroad  iron,  consisting  of  iron  or  steel  rails  which  were 
two  feet  longer  than  the  car,  so  tiiat  the  rails  projected  more  than 
a  foot  over  each  end  of  the  car,  and  beyond  the  deadwood  or  bumpers, 
and  thus  rendering  the  deadwood  or  bumpers  little  or  no  protection 
to  persons  required  to  couple  such  car  with  others  on  the  train. 
There  was  proof  on  the  trial  tending  to  uphold  this  theory.  The 
defendant  attempted  to  meet  this  theory  of  the  plaintiff  by  proof 
that  the  accident  occurred  in  the  daytime;  that  the  condition  of 
the  car  and  its  loading  were  plainly  to  be  seen;  that  the  basiness 
of  coupling  cars  is  dangerous,  and  the  danger  is  one  of  the  inci- 
dents of  the  employment;  that  the  evidence  tended  to  show  that  the 
car  loaded  with  iron  stood  on  a  track  with  a  descending  grade  to- 
wards the  gondola  car,  to  which  the  intestate  was  required  to 
couple  it,  and  that  it  was  not  secured  from  moving  down  the  grade 
by  its  own  gravity  by  brakes;  and  that  suffering  it  to  stand  in  tliat 
condition  on  the  track  without  brakes  down,  or  other  fastening,  was 
the  negligence  of  a  coemploy^  for  wliich  the  defendant  is  not  re- 
sponsible. All  of  these  questions,  as  they  were  presented  by  the 
evidence,  were  questions  of  fact  proper  for  the  consideration  of  the 
jury,  and  were  fairly  submitted  by  tiie  learned  trial  judge.  In  the 
absence  of  any  rules  prescribed  by  the  defendant  for  the  government 
of  the  yard  for  the  storage  of  cars  and  the  making  up  of  trains,  it 
was  the  duty  of  the  brakeman  who  is  employed,  subject  to  the  order 
of  the  conductor,  to  couple  these  cars,  and  it  was  a  question  of  fact 
for  the  jury  to  determine  under  the  evidence  whether  the  car  was 
so  loaded  that  it  was  rendered  an  unsafe  place  for  the  deceased  to 
work,  and  whether  such  condition  was  the  result  of  the  negligence 
of  the  defendant  in  not  furnishing  suitable  cars  for  the  transpor- 
tation of  such  rails.  Hie  platform  car  on  which  they  were  loaded 
was  shown  by  the  proof  to  be  only  28  feet  long,  while  tiie  rails  wliich 
were  loaded  upon  it  were  30  feet  long,  so  that  the  cars  could  not  be 
loaded  with  these  rails  without  their  extending  beyond  the  body  of 
the  car  2  feet  That  extension  seemed  to  have  been  substantially  di- 
vided between  the  ends  of  the  car,  so  that  there  was  an  extension 
of  one  foot  on  either  end  beyond  the  body  or  frame  of  the  car.  The 
court  properly  submitted  it  to  the  jury  to  say  whether  that  extension 
rendered  the  car  an  unsafe  or  dangerous  utensil  to  be  used  by  the 
intestate,  who  was  the  defendant's  employ^  and  whether  the  exten- 
sion of  the  rails  beyond  the  car  frame  produced  the  injury  to  the 
plaintiff's  intestate. 

The  legal  principles  involved  in  this  class  of  actions  have  been  so 
frequently  and  recently  discussed  that  an  extended  examination  of 
them  in  this  case  seems  unnecessary.  In  Bushby  v.  Railroad  Co., 
107  N.  Y.  374, 14  N.  E.  407,  it  was  held  that  the  duty  of  the  master 
to  his  servant  to  furnish  reasonably  safe,  proper,  and  adequate  ma- 
chinery and  other  appliance  for  his  work  cannot  be  evaded  by  a 
delegation  of  that  duty  to  another.  If,  therefore,  the  loading  of 
these  long  rails  upon  a  short  car  rendered  the  coupling  more  haraxd- 
ous  than  that  duty  would  otherwise  be,  and  the  place  of  coupling 
the  cars  was  therefore  made  unsafe,  so  that  it  increased  ordinary 
danger  of  coupling  cars,  and  by  reason  of  that  increased  danger  the 
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intestate  suffered  the  injury  complained  of,  it  would  seem  to  follow 
that  the  defendant  had  failed  in  its  duty  to  the  employ^,  and  would 
be  liable,  unless  the  employ^  was  guilty  of  contributory  negligence 
himself.  We  think,  within  the  case  above  cited,  that  it  was  tiie  duty 
of  the  defendant  to  furnish  a  car  for  the  transportation  of  railroad 
iron  suitable  for  the  purpose  for  which  it  was  to  be  used,  and  that 
the  loading  of  this  iron  on  a  short  car  was  the  act  of  the  defendant, 
and  not  that  of  a  fellow  servant  of  the  deceased;  and,  in  the  absence 
of  the  promulgation  of  any  rules  for  the  government  of  the  defend- 
ant's yard,  the  suffering  of  the  flat  car  on  which  this  iron  was  loaded 
to  stand  upon  a  track  which  was  to  some  extent  an  incline  plane, 
without  having  on  the  brakes,  so  as  to  prevent  it  moving  by  its  own 
weight,  was  an  omission  of  the  master,  and  not  of  a  fellow  servant. 
The  company  does  not  appear  at  this  station  to  have  any  rule  as  to 
the  inspection  of  trains  or  cars.  The  duty,  therefore,  of  furnishing 
safe  oars,  tracks,  and  trains  inhered  in  the  company,  as  no  person  at 
that  yard  was  charged  with  that  special  duty.  In  Abel  v.  Canal  Ck>., 
103  N.  Y.  581,  9  N.  E.  325,  the  court  say: 

"The  law  impoBes  upon  a  railroad  company  the  duty  to  Ita  employes  of 
dlUsence  and  care,  not  only  In  fumlahlnK  proper  and  reasonably  aafe  appll- 
ancea  and  machinery  and  skilled  and  careful  coemployfis,  bat  also  of  making 
and  promulgating  rules  which,  If  faithfully  observed,  wlU  give  reasonable 
protection  to  Its  employte." 

We  think  all  the  questions  relating  to  the  alleged  negligence  of 
the  defendant  in  not  furnishing  a  reasonably  safe  place  and  ^.ppli- 
ance  for  the  performance  of  its  work,  and  as  to  whether  or  not  the 
deceased  was  negligent  in  obeying  the  orders  of  the  conductor  in 
attempting  to  couple  these  cars,  and  as  to  whether  he  knew  of  the 
liability  of  the  car  loaded  with  iron  to  move  down  upon  him  by  rea- 
son ot  the  brakes  not  being  set,  were  questions  of  fact  for  the  jury, 
and  were  properly  submitted  to  them  by  the  trial  judge.  Nor  do  we 
see  any  error  in  the  rulings  of  the  judge  for  which  this  judgment 
can  be  reversed. 

Judgment  affirmed,  with  costs.     All  concur. 


m  Hun,  146.) 

WITHERBEB  et  al.  v.  METER. 

(Sapreme  Court,  General  Term,  Third  Department    Febmary  12,  1885.) 

ArpsAL— Objections  rot  Raised  Below— ADBt^UATB  Rbmbdt  at  Lav. 

The  objection  that  an  action  for  specific  performance  will  not  lie  be- 
cause plaintiff  had  an  adequate  remedy  at  law  cannot  be  raised  for  the 
first  time  on  appeal. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Robins  M.  Witherbee  and  Emmett  J.  Gray  against 
Aubrey  E.  Meyer  for  specific  performance.  There  was  a  judgment 
in  favor  of  plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK, 
JJ. 

Potter  &  Lillie  (J.  Sanford  Potter,  of  counsel),  for  appellant 
Joseph  Potter,  for  respondents. 
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HEBBIGK,  J.  This  is  an  appeal  from  a  judgment  entered 
the  report  of  a  referee,  awarding  a  judgment  in  favor  of  the  ] 
tiffs  for  the  speciflc  performance  of  a  contract  to  famish  \ 
power,  and  for  damages  in  the  sum  of  fS,119-S0  for  withholdini 
same.  The  appellant  claims  that  the  case  is  not  one  for  a  sp 
performance;  that  the  plain tiifs  have  an  adequate  remedy  at 
It  is  possible  that  the  appellant's  contention  is  true,  but  it  o 
too  late.  He  neither  raised  that  question  by  his  answer,  nor  < 
discover  by  an  examination  of  the  record  that  it  was  raised  di 
the  progress  of  the  trial.  "It  appears  to  be  settled  by  very  ge 
concurrence  of  authority  that  a  defendant  cannot,  when  sue 
equity,  avail  himself  of  a  defense  that  an  adequate  remedy  at 
exists,  unless  he  pleads  that  defense  in  his  answer."  Town  of  A 
V.  Cook,  108  N.  Y.  504^-508,  15  N.  E.  541;  Hollister  v.  Stewart 
N.  Y.  644-659,  19  N.  E.  782;  Hawes  v.  Dobbs,  137  N.  Y.  465-47 
N.  E.  560;  Dudley  v.  Congregation,  138  N.  Y.  451-460,  34  N.  E. 
The  plaintiff  had  a  right  to  ask  for  a  specific  performance  an( 
damages  in  the  same  action.  Miles  v.  Iron  Co.,  125  N.  Y.  294 
26  N.  £.  201.  Where  a  court  of  equity  has  once  obtained  juri 
tion  of  a  case,  it  will  ordinarily  retain  it  until  the  whole  control 
is  disposed  of,  and  will  adapt  its  relief  to  the  exigencies  of  the 
Ostrander  v.  Weber,  114  N.  Y.  102,  21 N.  E.  112;  Valentine  v. : 
ardt,  126  N.  Y.  272,  27  N.  E.  255.  The  agreement  to  furnish  i 
power  was  in  terms  one  between  the  parties,  their  executors,  a( 
istrators,  and  assigns.  It  was  one  that  affected  the  lands  no 
possession  of  the  defendant,  and  affected  the  value  thereof; 
when  the  defendant  took  the  conveyance  of  the  water  righte 
premises  which  he  now  owns  and  holds,  the  conveyance  therei 
cited  that  he  took  the  same  subject  to  the  agreement  in  quei 
It  seems  to  me,  therefore,  that  the  agreement  constituted  a  cov( 
running  with  the  land,  and  that  there  was  a  privity  oi  estate  bet 
the  defendant  and  the  plaintiffs,  who  are  the  assigns  of  the  i 
granted  by  said  agreement  There  was  sufficient  evidence  to 
tain  the  ftndings  of  fact  of  the  referee,  and  they  should  not  b< 
turbed.    The  judgment  should  be  af^rmed,  with  costs.    All  co 


(84  Hun,  201.) 

^  '  BUMP  T.  PRATT  et  aL 

(Snpreme  Ooort,  General  Term,  Third  Department    February  12,  18! 

1.  WiTHKSS— TRANgAOnORS  WITH  Dbobdbnt. 

In  an  acticm  to  recover  bonds  which  defendant  claimed  were  gii 
her  by  plalntllTa  Intestate,  defendant  la  not,  by  Code  Civ.  Proc. 
which  provides  that  a  party  or  person  in  interest  shall  not  testi^ 
personal  communications  with  a  decedoit  as  against  the  personal 
sentative  of  decedent,  forbidden  to  testify  as  to  statements  made 
third  person,  since  deceased,  that  plaintiff's  Intestate  gave  the  boi 
her,  to  be  by  her  delivered  to  defendant. 

9.  Gifts  Intbr  Vivos— Delivbby  to  Third  Pbbson. 

A  delivery  to  a  third  person  for  the  donee  is  sufficient  to  support  a 
Herrlclc,  J.,  dissenting. 
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sal  from  jadgment  on  report  of  referee, 
on  by  Orlo  M.  Bump,  as  administrator  of  Susan  O.  Warren, 
ed,  against  Mary  Pratt  and  another,  to  recover  of  defendant 
lebenture  bonds  issued  by  the  Iowa  Loan  &  Trust  Company, 
belonged  to  the  intestate  in  her  lifetime,  and  which  defend- 
iry  Pratt  alleges  were  given  to  her  by  decedent  There  was 
mt  in  favor  of  defendants,  and  plaintlS  appeals.  Affirmed, 
led  before  MAYHAM,  F.  J.,  and  PUTlf AM  and  HEBBICK, 

in  S.  McChesney  (Gharles  E.  Patterson,  of  counsel),  for  ap- 

u 

mport  ft  Hollister  (N.  Davenport,  of  counsel),  for  respondents. 

rHAM,  P.  J.  The  reception  of  the  evidence  of  Mary  Pratt, 
the  defendants,  in  her  own  behalf,  under  the  objections  of 
lintiff,  was  not  error.  The  declarations  of  Miss  Cornell,  tes- 
o  by  the  defendant,  were  not  against  the  survivor  of  Miss  Cor- 
the  sense  in  which  such  declarations  are  prohibited  by  section 
the  Code  of  Civil  Procedure,  for  the  reason  that  the  survivor 
ed  no  interest  under  or  through  his  deceased  coadministrator. 
)es  defendant  derive  her  title  or  interest  to  the  property  in 
versy  from  Miss  Cornell,  to  whose  declarations  she  testified. 
B  said  by  the  learned  referee :  "The  deceased  person  referred 
ection  829  is  clearly  one  over  whose  property  the  controversy 
e  is  made."  The  controversy  is  over  the  property  of  the  plain- 
Dtestate,  and  not  that  of  Millicent  Cornell,  whose  declara- 
vere  sought  to  be  proved.  While  the  declarations  of  Miss 
1,  to  which  the  defendant  testified,  were  hearsay,  it  was  not 
ind  of  hearsay  as  is  condemned  by  the  rules  of  evidence,  but 
within  one  of  the  well-established  exceptions  to  the  general 
^hich  excludes  hearsay  evidence,  and  that  exception  to  the 
il  rule  seems  to  have  been  the  ground  upon  which  the  learned 
J  received  the  evidence.  That  exception  allows  proof  of  the 
Eitions  of  deceased  persons,  whether  verbal  or  written,  to  be 
ii  in  evidence  when  the  deceased  had  possession  of  com- 
knowledge,  and  the  declarations  are  against  the  interest 
person  making  it 

jnleaf,  in  his  elementary  treatise  on  Evidence,  states  the  rule 
ows: 

class  embraces  not  only  entries  In  books,  but  an  other  declarations  or 
flats  of  facts,  whether  verbal  or  In  writing,  and  whether  they  were 
t  the  time  of  the  fact  declared  or  at  a  subsequent  day.  But,  to  ren- 
im  admissible,  it  must  appear  that  the  declarant  is  deceased;  that 
issed  competent  knowledge  of  the  facts,  or  that  it  was  his  duty  to  know 
md  that  the  declarations  were  at  variance  with  his  interest.  When 
ircumstances  concur,  the  evidence  is  received,  leaving  its  weight  and 
»  be  determined  by  other  conditions."     1  Greenl.  £3v.  1 147. 

upport  of  this  rule,  the  author  cites  numerous  cases,  English 
merican.  It  seems  that  the  evidence  offered  and  received 
rtifled  by  all  the  essential  requirements  to  make  it  competent 
this  exception.    She  was  an  heir  at  law  of  the  intestate,  and 
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her  declaration  tended  to  diminish  her  share  of  her  inheritan 
and  was  against  her  interest.  She  was  possessed  of  knowledge 
all  the  facts,  of  the  subject  upon  which  she  assumed  to  speak,  t 
at  the  time  her  statement  was  offered  in  evidence  she  was  deceaa 
The  eTidence  being  therefore  competent,  it  was  the  duty  of 
referee  to  receive  it,  and,  with  the  other  evidence  in  the  case, 
give  it  such  weight  as  it  deserved. 

This  brings  us  to  the  consideration  of  the  main  qnestion  in  1 
case, — ^whether  the  transaction  as  proved  establishes  a  gift  in 
vivos  of  these  bonds  to  the  defendant  Mrs.  Pratt  The  refe 
finds  as  facts  that  the  intestate  in  her  lifetime,  ''in  pursuance  of 
previously  declared  intention  to  give  property  of  about  the  valnt 
these  bonds  to  the  defendant  Mrs.  Pratt,  and  as  she  subsequei 
stated  that  she  had  done,  delivered  the  bonds  to  Miss  (Cornell,  v 
the  instructions  to  which  Mrs.  Pratt  testified;  and  that  she  du 
with  intent  to  transfer  the  bonds  to  Mrs.  Pratt"  These  finding! 
fact  seem  to  be  supported  by  sufficient  evidence.  Do  they  establ 
a  valid  gift,  so  as  to  vest  the  title  in  the  defendant  Pratt?  To  c 
stitute  a  valid  gift  either  causa  mortis  or  inter  vivos,  there  m 
be  such  an  actual  or  constrnctive  delivery  of  the  possession  ac 
place  the  subject  of  the  gift  beyond  the  possession  and  control 
the  donor,  and  placed  in  the  actual  possession  of  the  donee,  oi 
some  person  for  the  donee.  Assuming,  as  I  think  we  must,  that 
referee's  findings  of  the  question  of  fact  upon  this  point  are  t 
ported  by  the  evidence,  then  there  was  a  delivery  of  these  bonds 
the  intestate  in  her  lifetime  to  Miss  Cornell  for  the  defend 
Pratt,  with  directions  that  they  should  at  some  time  thereafter 
delivered  to  the  donee.  That,  we  think,  within  the  authorities,  ^ 
such  a  parting  with  the  possession  by  the  donor,  and  delivery 
another  for  the  donee,  as  to  vest  the  title  in  the  donee.  From  t 
time  the  defendant  had  such  a  title  and  possession,  through  Con 
as  her  trustee  or  agent,  as  would  have  enabled  her  to  maintain 
action  for  their  delivery  to  her  in  person,  or  against  any  other  ] 
son  for  their  conversion  or  destruction.  The  delivery  of  tb 
bonds  by  the  donor  to  Cornell,  with  directions  to  deliver  them 
the  donee,  created  such  a  trust  in  Cornell  as  to  vest  both  the  t 
in  the  donee  and  the  possession  in  the  trustee  for  the  use  and  t 
efit  of  the  donee,  and  was  such  a  parting  with  the  possession  ) 
title  of  the  donor  by  her  as  to  work  an  absolute  change  of  title,  i 
prevent  even  the  donor  from  reclaiming  the  possession  without 
consent  of  the  cestui  que  trust  or  donee. 

In  Young  v.  Young,  80  N.  Y.  430,  the  court,  by  Rapallo,  J.,  in 
cussing  the  necessity  of  delivery  to  constitute  a  valid  gift,  uses  1 
language: 

"To  eetabllsb  a  valid  gift,  a  delivery  of  the  subject  of  the  gift  to  the  do 
or  to  some  person  for  blm,  so  as  to  divest  the  possession  and  title  of 
donor,  must  be  shown." 

In  that  case  the  bonds  were  not  delivered  by  the  donor  to  a  tl 
person  for  the  donee,  but  were  kept  among  the  donor's  papers 
an  envelope,  indorsed  with  a  statement  that  the  interest  was  to 
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0  the  donor  during  his  life,  and,  at  his  deatli,  they  belonged 
itely  to  the  donee;  and  the  court  held  that  there  was  not  such 
■ery  as  to  constitute  a  gift  While  the  language  above  quoted 
he  opinion  in  Young  r.  Young,  supra,  was  not  perhaps  neces- 
>  the  decision  of  that  case,  and  as  to  that  case  was  obiter,  still 
>ubtle8s  a  correct  statement  of  the  law  in  cases  of  gifts  of  per- 
property.    In  Beaver  v.  Beaver,  117  N.  Y.  421,  22  N,  E.  940, 

held,  to  uphold  a  gift  through  a  trust,  there  must  be  an  ex- 
declaration  of  trust  or  circumstances  which  show  beyond  a 
lable  doubt  that  a  trust  was  intended  to  be  created,  and  there 
36  on  the  part  of  the  donor  an  intent  to  give,  and  a  delivery 
Buance  of  such  intent  to  or  for  the  donor;  and  such  delivery, 
er  actual  or  constructive,  must  be  such  as  will  operate  to 
the  donor  of  possession  and  of  dominion  over  the  subject  of 
t  In  such  a  case,  acceptance  may  be  implied  when  the  gift, 
rise  complete,  is  benefldal  to  the  donor.  Starting  with  the 
ption  of  the  facts  as  found,  and  applying  them  to  the  rules 
above  adverted  to,  it  would  seem  to  follow  that  in  the  case 
there  was  a  valid  gift  inter  vivos  of  these  bonds  to  the  de- 
it  Mrs.  Pratt  The  intention  to  make  this  gift  by  the  donof 
lOt  rest  entirely  in  the  declaration  of  the  intestate  to  Miss 
1,  as  disclosed  by  her  statement  to  the  defendant  Pratt  of 
livery  of  the  bonds  to  her.  The  intestate  had  on  numerous 
>ns  signified  by  her  statement  a  purpose  of  making  a  gift  to 
fendant  as  a  compensation  for  losses  she  had  indirectly  suf- 
>y  the  failure  of  a  relative  to  pay  defendant's  mother  a  debt 
sr.  That  purpose,  as  it  would  seem  from  the  evidence,  she 
to  execution  by  giving  these  bonds  to  the  defendant,  and  de- 
g  them  to  Miss  Cornell  for  her;  and,  while  the  hearsay  proof, 
ch  this  gift  is  established  is  not  of  the  most  satisfactory  char- 
yet  as  it  was,  as  we  have  seen,  competent  evidence,  and  was, 
ther  facts  before  the  referee,  sufficient  to  convince  him  of  the 

1  of  the  gift,  and  is  in  no  way  contradicted  or  assailed  by 
*  proof,  his  determination  of  that  question  of  fact  should  not 
?rfered  with  on  this  appeal. 

I  arged  by  the  learned  counsel  for  the  appellant  that  some 
Ion  attaches  to  the  conduct  of  these  defendants  in  not  dis- 
;  to  the  plaintiff  the  fact  of  the  defendant's  claimed  ownership 
se  bonds.  But  it  is  to  be  observed  that  Miss  Cornell,  the 
iff's  coadministratrix,  failed  to  claim  these  bonds  for  inven- 
ilthough  it  was  her  sworn  duty  to  do  so  if  the  bonds  belonged 
estate  of  the  intestate;  and  as  she  knew  of  the  existence 
5e  bonds,  and  that  they  were  in  the  possession  of  the  defend- 
ratt,  the  presumption  that  she  knew  and  recognized  the 
y  of  the  plaintiff's  title  and  possession  would  seem  to  be 
er  than  any  presumption  arising  from  the  failure  of  the  de- 
its  to  inform  the  plaintiff  of  the  existence  and  whereabouts 
se  bonds.  Indeed,  if  these  facts  have  any  significance,  they 
0  strengthen  the  theory  that  both  Miss  Cornell,  the  adminis- 
:,  and  tiie  defendants  all  knew  that  the  bonds  did  not  be- 
9  the  estate  of  plaintiff's  intestate. 
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On  the  whole  case,  we  think  the  conclusion  of  the  referee  was  cw- 
rect,  and  that  the  jadgment  upon  his  report  should  be  affirmed. 
Judgment  affirmed,  with  costs  against  the  administrator  as  such. 

PUTNAM,  J.,  concurs.    HEBBICK,  J.,  dissents. 

(84  Hun,  199.) 

BYUXES  V.   RAYNEB. 

(Supreme  Court,  0«ieral  Term,  Third  Department    February  12,  1896.) 

Hdbbako  and  Wife— Contract  of  Wifb — LiABii-rrr  of  Hcsbamd. 

Under  Laws  1884,  c.  381,  giving  married  women  power  to  make  coo- 
tracts,  a  husband  ia  not  liable  on  a  contract  made  by  bis  wife  on  lier 
own  credit  tot  her  support 

Appeal  from  Saratoga  county  court 

Action  by  Lizzie  Byrnes  against  Bobert  Bayner  to  recover  for 
board  and  lodging  furnished  to  defendant  and  his  wife,  and  for 
the  care  of  a  horse.  A  judgment  rendered  in  the  justice's  court 
in  favor  of  plaintiff  was  reversed  by  the  county  court,  and  plaintiff 
appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J,  and  PUTNAM  and  HEBBICK,  JJ. 

Charles  H.  Teflt,  for  appellant 
Kash  Bockwood,  for  respondent 

MAYHAM,  P.  J.  The  defendant's  wife,  a  married  woman,  con- 
tracted with  the  plaintiff  to  board  herself  and  husband,  and  keep 
her  horse,  at  a  stipulated  price  per  week.  Under  such  agreement, 
the  plaintiff  furnished  board  to  the  defendant  and  wife,  and  kept 
the  horse  of  the  latter,  and  an  indebtedness  therefor  accrued  to 
the  plaintiff.  The  plaintiff  rendered  a  bill  to  the  defendant's  wife, 
in  her  name,  for  a  portion  of  such  board  and  horse  keeping,  which 
was  paid  by  her.  To  recover  for  an  uupaid  balance  arising  under 
the  agreement,  this  action  was  brought  against  the  defendant,  hus- 
band of  the  contracting  party,  in  which  a  recovery  was  had  before 
a  justice  of  the  peace,  and  on  an  appeal  to  the  county  court  the  jadg- 
ment was  reversed,  from  which  judgment  of  reversal  the  plaintUT 
appeals  to  this  court 

The  only  question  on  this  appeal  is  whether  the  common-law 
liability  of  the  husband  to  support  hia  wife  makes  him  liable  on 
the  express  contracts  of  his  wife  for  their  joint  support,  when  she 
is  the  sole  contracting  party,  and  the  credit  is  given  to  her.  By 
chapter  381  of  the  Laws  of  1884,  all  disabilities  of  married  women 
to  make  valid  contracts  were  removed,  and  she  was  invested  with  all 
the  powers  of  a  feme  sole  to  make  contracts  and  bind  herself  there- 
by. When,  therefore,  she  avails  herself  of  the  powers  and  privilege 
conferred  by  that  statute  by  making  express  contract  in  her  own 
name,  even  for  her  necessary  support,  she  would  no  longer  be  deoned 
as  acting  as  agent  for  her  husband  in  procuring  such  support,  nor 
would  there  be  any  implied  agreement  on  his  part,  as  existed  at 
common  law,  to  pay  for  such  necessaries.     The  plaintiff,  by  con- 
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tracting  with  the  wife,  who  was  In  all  respects  competent  to  make 
a  valid  contract  and  bind  herself,  and  upon  whom  she,  by  her  con- 
tract,  relied  for  payment;  cannot,  we  think,  be  permitted  to  shift 
the  liability  upon  tiie  husband,  who  is  in  no  sense  a  party  to  the 
contract  In  the  absence  of  any  contract  with  the  wife,  tiie  com- 
mon-law liability  of  the  husband  for  her  suitable  support  still  re- 
mains. Strong  V.  Moul  (Sup.)  i  N.  Y.  Supp.  299.  And  that  liability 
continues  unless  there  is  an  erpress  contract  with  the  wife.  But 
■when  the  contract  is  primarily  with  the  wife,  and  credit  given  to 
her  by  the  plaintiff,  she  cannot  now  Ignore  that  contract,  and  shift 
the  liability  to  the  husband.  In  Travis  v.  Lee  (Snp.)  11  K.  Y.  Supp. 
841,  the  liability  of  the  husband  for  necessaries  furnished  for  his 
family  was  put  upon  the  express  ground  tfiat  the  board  was  not  fur- 
nished upon  the  agreement  of  the  wife,  nor  the  credit  given  to  her. 
I  have  found  no  case  since  the  act  of  1884  where  the  husband  was 
held  liable  under  his  common-law  obligation  when  the  contract  for 
necessaries  was  made  by  express  agreonent  of  the  wife,  and  the 
credit  given  to  her.  In  Mazon  v.  Scott,  55  N.  Y.  247,  which  was 
decided  before  the  act  of  1884,  the  court  held  that  a  wife  was  liable 
upon  her  express  contract  for  the  board  of  herself  and  husband,  but 
her  contract  at  that  time  had  reference  to  and  dialled  her  separate 
estate.  That  restriction  was  entirely  removed  by  chapter  381  of 
the  Laws  of  1884.  That  act  seems  so  completely  to  habilitate  the 
wife  with  power  to  contract  as  a  single  female  that  it  would  seem 
a  violation  of  Its  terms  to  hold  the  husband,  any  more  than  a  stranger, 
liable  upon  her  contract  We  think  the  judgment  of  the  county 
court  correct,  and  that  It  should  be  affirmed.  Judgment  af9rmed, 
with  costs.     All  concur. 

(84  Htin.  230.) 

WOOMEY  V.  TRUSTEES  OF  VILLAGE  OP  ELLEN VILLB. 
(Supreme  Goort,  General  Term,  Third  Department    February  12,  1895.) 

1.  TurAi. — Opbnino  Case — Dwcretiok  o»  Codrt. 

Where  plaintiff,  In  an  action  for  personal  Injnriea,  rests  without  giving 
evidence  that  she  was  free  from  contribntory  negligence,  It  la  in  the  dis- 
cretion of  the  court  to  reopen  the  case,  and  permit  her  to  supply  such  evi- 
dence. 

2l  Neot.ioencb— Evidekce— CoKDirroN  of  Premises. 

Evidence  of  the  condition  of  the  place  where  the  accident  occurred, 
both  before  and  after  it,  la  ftdmissible  for  the  purpose  of  showing  the  con- 
dition at  the  time. 

8.  EviDKKCE— Cause  ok  Death— Becobd  of  Board  OF  Heat.tr. 

Under  Laws  1885,  c.  270,  providing  that  copies  of  the  records  of  deaths, 
etc.,  made  by  the  board  of  health,  when  duly  attested,  "shall  be  admit- 
ted in  all  the  courts  in  this  state  as  prima  facie  evidence  of  facts  therein 
set  forth,"  snpb  copies  are  admissible  in  an  action  on  a  life  insurance 
policy  to  rebut  testlmcmy  given  by  defendant  that  certain  relatives  of 
the  insured  died  from  other  causes  tiiaii  as  stated  in  the  application. 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  Rachd  A.  Woolsey  against  the  trustees  of  the  village 
of  Ellen ville  for  personal  injuries.  From  a  judgment  entered  on  a 
verdict  In  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  made  on  the  minutes,  defendant  appeals.     Affirmed. 
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For  decision  reTerslng  a  judgment  in  favor  of  plaintiff,  see  23 
Supp.  410. 

Argued  before  MAYHAM,  P.  J,  and  ]?UTNAM  and  HEBB 
JJ. 

G.  G.  &  J.  B.  Keeler  (A.  T.  Clearwater,  of  counsel),  for  appella 
John  E.  Van  Etten  &  Bon  (John  E.  Van  Etten,  of  counsel),  f( 
spondent 

MAYHAM,  P.  J.  This  action  was  prosecuted  by  the  pis 
against  a  municipal  corporation  to  recover  for  an  alleged  i 
resulting  from  a  fall  of  the  plaintiff  upon  one  of  the  sidewal 
the  street  of  the  defendant,  hj  reason  of  an  alleged  defect  t 
same.  The  theoiy  upon  which  the  plaintiff  prosecuted  such  s 
was  that,  by  reason  of  the  defendant's  negligence  in  the  com 
tion  of  an  imperfect  and  faulty  ditch  and  an  imperfect  an 
fective  culvert  or  drain  under  the  sidewalk,  surface  water  cond 
in  the  ditch,  was  precipitated  upon  the  sidewalk,  and  forme 
on  the  same,  by  which  the  plaintiff,  without  negligence  or 
on  her  part,  slipped  and  fell,  and  by  such  fall  suffered  bodily  ii 
The  defense  proceeds  upon  the  theory  that  ditch  and  culvert 
properly  constnicted,  and  that  the  allied  ice  was  not  the  i 
of  any  fault  or  negligence  on  the  part  of  the  defendant,  and 
the  plaintiff  was  guilty  of  contributory  negligence,  whidi  ci 
or  contributed  to  t£e  alleged  injury. 

At  the  conclusion  of  the  testimony  of  the  plaintiff,  the  defei 
asked  the  court  to  dismiss  the  complaint,  on  the  ground,  a 
others,  that  the  plaintiff  had  failed  to  prove  the  absence  of  co: 
utory  negligence.  Before  deciding  the  motion,  the  court  i)em 
the  further  examination  of  the  plaintiff,  under  the  defendant 
jeetion  and  exception;  and  she  testified  that  she  was  walking 
fully,  whereupon  the  court  denied  the  defendant's  motion,  to  i 
the  defendant  excepted.  It  is  not  unusual  in  the  trial  of  a< 
for  the  court,  in  the  exercise  of  its  discretion,  to  allow  a  party, 
a  cause  is  rested,  to  recall  witnesses  and  supply  defects  h 
evidence  which  have  been  inadvertently  omilted;  and  a  judj 
should  not  be  reversed  for  such  exercise  of  discretion,  unles 
trial  judge  has  been  guilty  of  an  abuse  of  the  same.  We  d 
think  in  this  case  that  such  discretion  was  abused.  We  have 
fully  examined  all  the  exceptions  to  the  rulings  of  the  learned 
judge,  as  to  the  admission  or  rejection  of  evidence  on  the  trial 
can  find  no  error  which  would  se^n  to  justify  a  reversal  on 
ground. 

The  map  made  by  the  engineer,  and  verified  by  him,  seems 
sufficiently  authenticated  as  correct  at  the  time  it  was  made, 
there  is  evidence  that  the  situation  of  the  sidewalk  and  g 
had  not  been  changed  between  the  time  of  the  alleged  acciden 
that  of  making  the  same ;  and,  as  the  map  is  not  printed  in  th( 
ord,  we  fail  to  see  any  error  in  its  admission  in  evidence,  and, 
there  is  some  evidence  of  a  change  of  the  locus  in  quo,  the  co 
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lat  subject  became  a  question  for  the  jury,  and  could  not  be 
i  of  by  the  court  as  matter  of  law. 

i  was  considerable  controversy  on  the  trial  over  the  admissi- 
f  the  testimony  of  witnesses  as  to  the  condition  of  this  walk 
:ter  and  culvert,  both  before  and  after  the  accident;  but,  as 
idence  was  manifestly  offered  for  the  purpose  of  showinR 
dition  of  the  locus  in  quo  at  the  time  of  the  injury,  we  think 
le  was  admissible,  and,  while  by  no  means  conclusive,  it  was 
ampetent  evidence.  This  evidence  was  not  of  the  character 
ned  in  CJlapper  v.  Town  of  Waterford,  131  N.  Y.  382,  30  N.  E. 
i  Lane  v.  Town  of  Hancock,  142  N.  Y.  510,  37  N.  E.  473.  In 
ases  the  plaintiff  proved  that  the  defendant,  soon  after  the  • 
made  repairs,  for  the  purpose  of  establishing  knowledge  of 
gerous  condition  of  the  street  and  highway,  and  inferentially 
ssion  of  the  defects,  by  proceeding  to  make  repairs.  Such 
e  has  been  repeatedly  held  inadmissible, 
le  trial  the  defendant  offered  evidence  tending  to  show  that 
Va  ancestors  and  kinsmen  had  been  affected  with  paralysis, 
ss  with  the  purpose  of  raising  the  presumption  that  the 
is  which  the  plaintiff  charged  as  the  result  of  her  injury  was 
iry.  To  meet  this  evidence,  the  plaintiff  put  in  evidence, 
he  objection  of  the  defendant,  a  certificate  of  the  cause  of 
f  certain  kinsmen  of  the  plaintiff,  on  file  in  the  town  clerk's 
f  the  town  in  which  such  persons  died,  certified  by  the  town 
»  be  true  copies  of  the  records  in  such  office  of  the  death  of 
Tsons.  It  is  objected  that  these  certificates  were  not  com- 
jvidence  of  the  facts  which  they  purport  to  certify,  that  they 
)t  under  oath,  and  the  persons  making  the  same  not  sworn  as 
es.  It  is  quite  clear  that  these  certificates  were  not  com- 
common-law  evidence.  But  it  is  insisted  by  the  plaintiff 
ey  are  made  evidence  by  subdivisions  1  and  5  of  section  3 
ter  270  of  the  Laws  of  1885.  Subdivision  1  of  this  section 
8  for  the  proceedings  of  the  board  of  health  created  by  that 
.  Subdivision  5  of  such  section  makes  it  the  duty  of  the 
f  health  to  secure  the  registration  of  all  certificates  and  rec- 
death  and  the  cause  of  death,  and  of  undertakers,  sextons, 
:sons  having  charge  of  the  body  of  any  dead  person  to  pro- 
record  of  the  death,  and,  if  possible,  the  cause,  duly  certified 
physician  in  attendance  on  the  deceased  during  his  last  ill- 
"It  shall  be  the  duty  of  such  board  of  health  to  provide  for 
Dg  copies  of  the  said  registered  records  of  births,  marriages, 
iths,  and  for  the  amount  and  payment  of  fees  of  such  copies." 
)pie8,  duly  attested  by  the  local  registering  officer,  and  veri- 
inscripts  from  the  records  preserved  in  the  state  bureau  of 
atisticB,  shall  be  admitted  in  all  the  courts  of  this  state  as 
facie  evidence  of  the  facts  therein  set  forth.  While  it  is 
^parent  that  the  primary  object  of  the  legislature  in  enacting 
rovisions  of  law  was  to  furnish  information  upon  the  subject 
I  statistics  for  sanitary  purposes,  yet  it  is  manifest  that  the 
re  employed  is  broad  enough  to  make  these  certificates  such 
7.32N.Y.s.no.5 — 35 
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as  the  act  expressly  declares  <*shall  be  admitted  in  all  the  com 
this  state  as  prima  facie  evidence  of  the  facts  therein  set  f< 
Under  such  circumstances,  we  think  ihe  certificates  were  comp 
evidence. 

We  are  also  of  the  opinion  that  the  motion  for  a  nonsuit  am 
dismissal  of  the  plaintiff's  complaint  was  properly  disposed  ( 
the  trial  judge.  Whether  the  plaintiff  was  or  was  not  guil 
contributory  negligence  was,  under  the  evidence  in  this  case,  cl 
a  question  of  fact  for  the  jorj,  and  properly  submitted  upon  { 
and  impartial  charge  to  them.  I  think  the  same  must  be  tn 
to  the  question  of  the  negligence  of  the  defendant  in  the  constru 
and  maintenance  of  the  sidewalk  and  ditch,  by  reason  of  whid 
plaintiff  claims  she  was  injured.  On  the  whole  case,  we  i 
there  was  no  error  committed  at  the  trial,  for  which  this  judg 
can  be  reversed.     Judgment  afSrmed,  with  costs.     All  concai 


(84  Hun,  234.) 

WOOLSBY  T.  TRTTSTBES  OF  THE  VILLAGE  OF  BLLENVILl 

(Supreme  Court,  General  Term,  Third  Department   February  12,  18 

CoBTB— Right  to— Rbs  Judicata. 

Costs  paid  by  plaintiff  as  condition  for  the  allowance  of  an  amen< 
of  the  complaint  cannot  afterwards  be  taxed  against  defendants 
covery  of  Judgment  by  plaintifC. 

Appeal  from  sx)ecial  term,  Ulster  county. 

Action  by  Bachel  A.  Woolsey  against  the  trustees  of  the  vi 
of  Ellenville  to  recover  damages  for  personal  injuries  caused  b 
alleged  negligence  of  defendant  in  failing  to  remove  ice  fron 
sidewalk.  From  an  order  disallowing  certain  items  of  costs,  ] 
tiff  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERB 
JJ. 

John  E.  Van  Etten  &  Son  (John  E.  Van  Etten,  of  counsel),  f< 
pellant 

George  G.  &  J.  B  Keeler  (A.  T.  Clearwater,  of  counsel),  f< 
spondent 

MAYHAM,  P.  J.  This  is  an  appeal  from  an  order  of  the  s^ 
term  modifying  a  bill  of  costs,  as  taxed  by  the  clerk  of  Ulster  co 
in  favor  of  the  plaintiff.  After  two  trials  at  the  circuit,  and  a 
peal  to  the  general  term  on  the  third  trial,  tiie  plaintiff  obt 
leave  to  amend  his  complaint  on  com^dying  with  the  following  o 

"Ordered  that  leave  be,  and  the  same  is  hereby,  granted  to  the  pi 
herein,  to  file  and  serve  a  copy  of  said  amended  complaint  upon  the  d 
ant's  attorney  herdn  within  twenty  days  from  the  date  hereof  on  pa 
to  the  defendant's  attorney  of  the  statutory  costs  after  the  first  notice  oi 
including  two  trial  fees  at  the  clraiit  and  one  argument  fee  at  the  g 
term,  and  ten  dollars,  costs  of  this  motion;  but  no  disbursements  c 
nesses'  fees,  or  printing  disbursements  to  be  included  in  said  paymei 
uof  other  costs  at  the  general  term,  except  one  argument  fee." 
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It  appears  that  the  items  of  costs  aboTe  directed  to  be  paid 
amoanted  in  the  aggregate  to  the  sum  of  f  190,  and  that  the  same 
constitate  the  statutory  allowance  to  the  defendant  for  the  items 
embraced  in  the  order.  On  the  third  trial,  and  after  the  amend- 
ment of  the  complaint,  the  plaintiff  recovered  a  verdict  of  f4,000, 
and,  on  entering  judgment  on  such  verdict,  presented  to  the  clerk 
for  adjustment  the  same  items  of  costs  against  the  defendant,  and 
amounting  to  the  same  aggregate  sum,  as  that  directed  in  the  order 
allowing  the  amendment  of  the  complaint  to  be  paid  by  the  plain- 
tiff to  the  defendant  as  a  condition  for  such  amendment,  which 
the  clert:  taxed  under  defendant's  objection,  and  which,  on  motion 
before  the  special  term,  were  stricken  out,  and  -tvom.  which  order 
this  appeal  is  taken. 

The  plaintiff  accepted  of  the  terms  imposed  for  the  privilege  to 
amend  her  complaint  We  think  the  case  comes  clearly  within 
the  principle  of  the  decision  in  Seneca  Nation  of  Indians  v.  Hawley, 
32  Hun,  288.  As  was  said  in  that  case:  "The  order  was  an  adjudi- 
cation that  the  items  covered  by  it  belonged  to  the  defendant  They 
could  not  again  be  taxed  by  either  party."  This  was  the  view 
taken  by  the  learned  judge  at  special  term,  in  which  we  fully  concur. 
Order  affirmed,  with  f  10  costs  and  printing  disbursauents.  All 
concur. 

(84  Hun,  206.) 

EVANS  V.  BOARD  OP  STEBET  COM'ES  OF  CITY  OF  HUDSON. 

(Supreme  Court,  Oeneral  Term,  Third  Department    Pebruary  12,  1895.) 

UuinCIFAL  CORPOHATTOHS — POWBR  TO  RBUOTE  TbKES— INJUNCTION. 

Iawb  1891,  c.  276,  }  8,  providing  that  the  board  of  street  commiasioners 
of  the  city  of  Hudson  may  remove  trees  growing  In  the  streets  where  such 
trees  have  become  detrimental  or  Interfere  with  the  full  and  free  use  of 
the  Btreet,  confers  Jurisdiction  on  the  board  to  remove  only  such  trees  as 
are  within  the  condemnation  of  the  statute,  and  an  Injunction  will  lie 
against  the  threatened  removal  of  trees  where  the  board  Is  proceeding 
without  having  first  determined  that  the  trees  proposed  to  be  removed 
are  detrimental  or  interfere  with  the  full  and  free  use  of  the  street 

Appeal  from  special  term,  Columbia  county. 

Action  by  Bobert  W.  Evans  against  the  board  of  street  commis- 
sioners of  the  city  ot  Hudson  to  enjoin  defendant  from  cutting  down 
and  removing  or  otherwise  wasting  or  injuring  the  four  trees  stand- 
ing and  growing  on  plaintrS's  sidewalk  in  the  city  of  Hudson,  on 
Warren  street.  From  a  judgment  entered  on  a  decision  sustaining 
a  demurrer  to  the  complaint,  plaintiff  appeals.     Eeversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Samuel  B.  Coffin,  for  appellant 

Duntz  &  Aldcroftt  (Richard  B.  Aldcroftt,  of  counsel),  for  respond- 
ent. 

MATHAM,  P.  J.  This  is  an  appeal  from  a  judgment  entered  upon 
the  decision  of  the  special  term  sustaining  the  defendant's  demurrer 
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to  the  plaintiff's  complaint  The  action  was  brought  by  the  p 
tiff,  who  is  the  owner  of  land  situate  on  the  north  side  of  Wt 
street,  in  the  city  of  Hudson,  and  bounded  upon  that  street 

The  complaint  alleges:  That  the  defendant,  the  board  of  s 
commissioners  of  the  city  of  Hudson,  was  created  by  chapter  2 
the  Laws  of  1891,  as  amended  by  chapter  697  of  the  Laws  of  : 
and  that,  prior  to  the  enactment  of  chapter  276  of  Laws  of  1891 
control  of  the  streets  of  the  city  of  Hudson  and  the  reguli 
thereof  was  in  the  common  council.  That  subdivision  3,  §  56,  i 
of  the  charter  of  the  city  of  Hudson  passed  May  1, 1872,  deflne< 
powers  of  the  common  council  over  the  streets  of  that  city  ai 
lows : 

"The  common  council  ha«  power  to  reqnlre,  direct  and  regulate  the 
ing.  rearing,  and  preserving  of  ornamental  trees  In  the  streets  and  ] 
grounds  of  the  dty." 

— ^And  that,  pursuant  to  that  authority,  it  passed  the  following 
nance,  which  was  in  force  until  superseded  by  those  passed  b^ 
defendant: 

"Sec.  15.  No  person  shall  put  out  or  plant  any  shade  or  omammta 
otherwise  than  on  the  inside  of  the  curbstone  of  the  gutter  without  th 
mission  of  the  common  council.  •  *  *  But  if  there  be  no  gutter  laid, 
the  street  oommlssioner  shall  fix  the  place  where  they  shall  be^  respec 
put" 

The  complaint  also  set  out  the  general  powers  and  duties  o 
street  commissioners,  among  which  are  the  right  to  sue  an 
sued,  and  that  they  are  Invested  with  all  the  powers  and  duti 
commissioners  of  highways,  of  towns,  and  that  they  are  espe< 
vested  by  section  8  of  chapter  276  of  the  Laws  of  1891  witl 
following  powers  and  duties: 

"They  shall  also  have  powor  and  it  shall  be  thdr  duty  to  regulate  ant 
trol  the  planting  and  setting  out  of  trees  upon  the  streets  and  public  ^ai 
said  city,  and  in  case  any  tree  or  trees,  growing  or  standing  upon  any  < 
aforesaid  highways  of  the  city,  become  detrimental  or  destructive  to 
highways,  or  interfere  with  their  safe  and  full  use,  the  board  shall 
power,  and  it  shall  be  their  duty,  to  remove  en:  prune  the  same,  havl 
view  at  all  times  the  proper  maintenance  of  the  same,  when  not  detrln 
to  such  highways,  for  ornament  and  shade." 

The  complaint  alleges  that,  under  section  20  of  the  last-menti 
act,  the  defendant  was  authorized  to  make  all  needful  rules  and 
ulations  for  the  exercise  of  the  power  conferred  upon  it,  an 
whatever  the  board  may  deem  necessary  for  the  performance  o 
provisions  of  that  act  The  complaint  also  alleges  that,  undei 
power  conferred  by  the  last-named  section,  the  defendant,  ii 
year  1893,  passed  the  following  ordinance: 

"It  shall  be  lawful  for  any  owner  or  occupant  of  premises  fronting  oi 
public  street  or  alley;  and  upon  notice  from  the  board  of  street  comml 
ers,  it  shall  be  his  duty  to  plant  shade  trees  in  the  side  walk  in  front  < 
premises;  such  trees  howeTer  shall  not  be  placed  near»  than  one  foot 
the  curb-line,  nor  shall  they  be  placed  within  a  space  of  six  feet  alon 
center  of  the  side  walk,  except  by  consent  of  the  street  commis^oners.' 

Section  11  of  that  ordinance  provides  as  follows: 

"All  shade  trees  growing  in  the  sidewalk  must  be  kept  trimmed  at 
twelve  feet  from  the  ground." 
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The  complaint  al8o  alleges  that  in  lie  spring  of  1893  the  defendant 
provided  by  contract  for  the  repaving  of  Main  street;  and  on  the 
20th  of  May  of  that  year,  at  a  special  meeting  of  the  board  of  street 
commissioners,  a  resolution  was  passed  requiring  the  removal  of  all 
trees  on  that  street  between  points  named  in  the  resolution,  stand- 
ing between  the  northerly  and  southerly  curb  line  of  the  street,  and 
directing  the  superintendent  of  highways  to  remove  the  same.  The 
complaint  shows  that  this  resolution  did  not  embrace  trees  standing 
inside  of  the  curbstone,  but  that  all  trees  standing  between  the 
carb  lines  were  removed  pursuant  to  it,  and  that,  subsequent  to 
such  removal,  certain  lot  owners  on  that  street,  pursuant  to  the  or- 
dinance of  the  defendant,  planted  and  set  out  trees  in  the  sidewalk, 
which  are  still  standing  and  growing  where  so  set  out  and  planted. 
"Warren  street,  where  plaintiff's  premises  are  located,  runs  for  about 
a  mUe  and  a  half,  the  length  of  the  city,  from  the  hill  overlooking 
the  river,  known  as  Tromenade  Hill,'  to  Prospect  avenue."  Plain- 
tiffs premises  are  situated  on  the  northerly  side  of  the  street,  be- 
tween Fourth  and  Fifth  streets,  the  house  standing  about  16  feet 
from  the  street  The  street  at  this  point  is  66  feet  in  width,  and 
the  sidewalk  in  front  of  plaintiff's  lot  is  12  feet  7  inches  in  width, 
and  at  the  outer  edge  thereof,  within  the  sidewalk,  stand  four  elm 
trees,  thrifty  and  properly  trimmed,  the  largest  being  about  2  feet 
in  diameter.  They  were  planted  about  35  years  ago,  pursuant  to 
authority,  and  have  ever  since  been  maintained  and  cared  for  by 
the  plaintiff  and  his  predecessors  in  title. 
The  complaint  further  alleges,  among  other  things,  as  follows: 
"That  the  said  defendant,  at  a  special  meeting  held  by  It  In  said  city,  on 
the  29tb  day  ot  January.  1894,  passed  the  following  resolntloo:  'Reeolved, 
that  all  trees,  posts,  horseblocks,  and  other  obstructions,  between  the  north- 
erly and  southerly  lines  ol  Warren  street,  from  Promenade  Hill  to  Seventh 
street,  be  remoyed,  and  that  notice  be  served  upon  all  persons,  corporations, 
and  companies,  owning  or  having  charge  of  said  trees,  posts  and  horseblocks, 
to  remove  the  same  In  accordance  with  section  7,  chapter  276,  of  the  Laws 
of  1891  as  amended  by  chapter  697  of  the  Laws  of  1S92,  before  the  first  day 
of  Mai-ch,  1894,  also  that  all  wood  awnings  on  Warren  street,  from  Prom- 
enade Hill  to  Seventh  street,  shall  be  removed  and  that  the  secretary  be  and 
is  hereby  directed  to  serve  a  notice  on  owners  to  remove  the  same.  And  re- 
solved, that  if  said  trees,  posts,  horseblocks,  and  awnings  be  not  removed  by 
the  first  day  of  March,  1894,  that  the  same  shall  be  done  under  the  direc- 
tion of  the  snperintcndent  of  streets.'  That  section  7  of  said  act,  in  the  last- 
mentioned  resolution,  does  not  provide  for  the  removal  of  trees.  That  no  no- 
tice of  Intuition  to  offer  such  resolution  last  mentioned  was  given  at  any 
meeting  previous  to  the  special  meeting  last  above  mentioned.  That  no  no- 
tice of  the  adoption  of  that  last-mentioned  resolution  was  served  on  the  plain- 
tiff herein.  That  said  Warren  street  Is  sixty-six  feet  in  width,  and  the  side- 
walk in  front  of  the  plaintiff's  premises  is  twelve  feet  seven  inches  In  width. 
That  plaintiff's  house  stands  about  fifteen  feet  from  the  northerly  line  of 
said  street.  That  there  are  now  standing  and  growing  on  the  outer  edge  of 
said  sidewalk,  in  front  of  plaintiff's  house,  four  large,  thrifty  elm  trees,  the 
diameter  of  the  largest  tree  being  about  two  feet  one  and  one-half  Inches. 
That  said  trees  are  well  trimmed,  and  the  lowest  branch  is  twenty  feet  from 
the  ground.  That  three  of  said  trees  were  planted  in  said  sidewalk,  pursuant 
to  authority  of  the  city  authorities,  more  than  thirty-five  years  ago,  and  the 
fourth  some  years  after  said  time,  and  have  ever  since  been  carefully  nour- 
ished and  preserved  by  plaintiff  and  his  predecessors  in  title.  That  said 
trees  were  left  standing  by  the  said  defendant  when  said  street  was  ex- 
cavated in  1893,  and  the  roots  of  said  trees  were  at  that  time  excavated  and 
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dns:  ont  and  removed,  so  that  thej  should  not  Interfere  with  the  ne-w  paTe- 
ment  then  laid  by  said  defendant  That  said  four  trees  do  not  In  any  way 
interfere  with  the  safe  and  full  use  of  said  street,  and  have  not  become  detri- 
mental or  deetructlTe  to  said  highway,  and  do  not  interfere  with  tbe  light- 
ing of  said  highway.  Nor  has  said  defendant  decided  that  said  trees  have 
become  destmctlTe  or  detrimental  to  said  street  That  plaintiff's  premises 
aforementioned  are  on  the  north  or  sunny  side  of  said  street  and  said  trees 
greatly  enhance  the  value  of  his  premises,  and  are  greatly  beoeflcial  to  the 
same  for  cwiiament  and  shade,  and  for  preventing  the  spread  of  any  conflagra- 
tion. That  the  removal  of  said  trees  would  greatly  depreciate  tbe  value  of 
plaintiff's  premises,  and  would  be  an  irreparable  injury  to  hts  property 
rights,  which  could  not  be  compensated  in  damages.  That  said  sidewalk  in 
front  of  plaintiff's  premises  is  clear  and  free  from  any  obstruction  between 
the  said  trees  and  the  northerly  line  of  said  street  That  with  few  excep- 
tions, the  sidewalk  of  said  street,  throogboot  tbe  full  length  thereof,  is  ob- 
structed, with  permission  of  said  defendant,  and  pursuant  to  ordinances 
heretofore  passed,  with  stoops,  areaways,  railings,  and  fences  extending 
from  the  northerly  and  southerly  lines  of  said  street  Into  said  sidewalks 
about  four  feet,  and  along  the  outer  edge  of  such  walks  are  lines  of  telegraph, 
telephone,  and  electric  railway  poles,  placed  and  standing  there  by  permis- 
sion of  said  defendant  That  plaintiff's  sidewalk  is  free  and  clear  from  any 
such  obstruction.  That  the  northerly  side  of  said  street  is  tbe  least  traveled 
side,  the  number  of  those  traveling  there  being  abont  half  as  many  as  those 
traveling  on  the  southerly  side.  The  said  defendant  threatens  to  remove  said 
four  trees  belonging  to  plaintiff.  That  said  def«idant  has  exceeded  tbe  power 
conferred  upon  it  by  sections  7  and  8  of  said  act  of  1891  ha  passing  the  reso- 
lution hereinabove  mentioned  in  the  18th  clause  of  this  complaint  That 
the  power  that  is  vested  in  said  defendant  by  the  acts  of  1891  and  1892  to 
remove  and  pmne  and  regulate  the  planting  and  setting  out  of  trees  on  War- 
ren street,  between  Third  and  Seventh  streets,  was  fully  exercised  by  said 
board  when  it  repaved  said  street  in  1893,  and  when  It  then  removed  all 
trees  found  to  be  detrimental  and  destructive  to  said  highway,  and  left  stand- 
ing, and  carefully  maintained  and  preserved,  for  ornament  and  shade,  those 
standing  In  the  sidewalk  of  said  street,  and  especially  those  belonging  to 
plaintiff,  hereinabove  mentioned,  and  that  such  power  is  now  functus  offi- 
cio. That  the  threatened  removal  of  said  trees  by  the  defendant  is  a  wantoa 
willful,  and  perverse  abuse  of  the  discretion  vested  In  them,  and  that  all  said 
acts  and  dolDgs  of  said  board  in  relation  or  tending  to  the  removal  of  said 
trees  are  in  bad  faith,  and  In  direct  opposition  and  contrary  to  the  Interest 
and  property  rights  of  plaintiff,  and  are  in  defiance  to  and  in  opposition  to  tbe 
true  meaning  and  Intent  of  sections  7  and  8  of  said  chapter  276  of  tbe  Laws 
of  1891,  and  of  the  ordinance  of  said  board  of  street  commissioners.  That 
the  injury  which  will  be  done  to  the  plaintiff  if  the  defendant  remove  said 
trees  in  front  of  his  premises,  which  are  valuable  premises,  will  be  constant, 
continuous,  and  Irreparable,  and  that  in  no  way  can  this  plaintiff  obtain  ade- 
quate redress  but  by  the  equitable  Interference  of  this  court  in  preventing 
the  wrong  and  injury  threatened  to  him  and  to  his  said  property  by  the  de- 
fendant Wherefore,  tbe  plaintiff  demands  judgment  that  the  defendant  its 
counselors,  attorneys,  agents,  and  servants,  and  each  and  every  one  of  than, 
be  forever  restrained  from  cutting  down,  felling,  barking,  removing,  or  otb- 
orwise  wasting  or  impairing  the  four  elm  trees  now  standing  and  growing  Id 
front  of  plaintiffs  house  on  Warren  street,  hereiinabove  described,  and  from 
removing  any  and  all  such  trees,  and  for  such  other  and  further  relief  in  tbe 
premises  as  may  be  just,  and  for  tbe  costs  and  dlsbursemoits  of  this  action." 

This  complaint,  upon  its  statement  of  facts,  presents  apon  its  face, 
it  seems  to  ns,  grounds  for  equitable  relief,  unless  from  its  state- 
ments of  the  law  under  which  the  defendant  assumed  to  act,  and  the 
resolutions  and  ordinances  of  the  defendant  set  out  in  the  complaint, 
the  threatened  acts  of  the  defendant  are  justified.  We  are  not 
favored  by  the  learned  trial  court  with  any  opinion,  and  must  there- 
fore examine  and  determine  the  question  raised  on  appeal  unaided 
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by  the  light  which  his  opinion  troald  throw  npon  the  case.  The 
material  allegations  of  fact  set  oat  in  the  complaint  being  admitted 
by  the  demnrrer,  we  must  first  determine  whether  such  facts  enti- 
tle the  plaintiff  to  the  relief  demanded  in  the  complaint  The  de- 
murrer admits  that  the  plaintiff  is  the  owner  of  tiie  locns  in  quo 
bounded  by  Warren  street  on  the  south.  "Diat  makes  him,  unex- 
plained, the  owner  of  the  fee  to  the  center  of  Warren  street,  sub- 
ject to  the  rights  of  the  public  in  it  as  a  public  street  This  doc- 
trine seems  too  well  settied  to  require  a  citation  of  the  numerous 
authorities  cited  by  the  learned  counsel  for  the  appellant  Refer- 
ence to  a  few  of  the  authorities  upon  that  subject  may,  however, 
be  allowable.  In  re  Seventeenth  Street  1  Wend.  2C2;  In  re  John 
&  Cherry  Streets,  19  Wend.  659;  Jackson  v.  Hathaway,  15  Johns. 
452;  People  v.  Law,  34  Barb.  502;  Hennessy  v.  Murdock,  137  N.  Y. 
317,  33  N.  E.  330;  Chinningham  v.  Fitzgerald,  138  N.  Y.  165,  33  N. 
E.  840.  That  being  so,  tiie  plaintiff  has  a  right  to  prevent  the 
removal  of  these  trees  by  injunction,  if  such  removal  would  work  an 
irreparable  injury  to  his  premises,  unless,  in  the  language  of  section 
8,  c.  276,  of  the  Laws  of  1891,  they  have  "become  detrimental  or 
destructive  to  said  highways,  or  interfere  with  their  safe  and  full 
use,"  in  whidi  case  "the  board  shall  have  power  and  it  shall  be 
their  duty  to  remove  or  prune  the  same,  havbig  in  view  at  all  times 
the  proper  maintenance  of  the  same,  when  not  detrimental  to  such 
highways,  for  ornament  and  shade." 

It  will  be  observed  that  the  resolution  of  the  board  of  street  com- 
missioners of  June  29, 1894,  under  which  these  trees  of  the  plaintiff 
were  to  be  removed,  does  not  recite,  nor  does  it  appear  anywhere 
in  the  complaint  that  they  were  or  had  become  detrimental  or  de- 
structive to  such  street  or  highway,  or  that  they  interfered  with  the 
safe  and  full  use  of  the  same,  which  seems  to  be  the  only  condition 
under  section  8,  above  quoted,  under  which  the  defendant  can  re- 
move them;  while  in  the  complaint  it  is  expressly  averred  that  the 
fbur  trees  do  not  in  any  way  interfere  with  the  safe  and  full  use  of 
said  street,  and  have  not  become  detrimental  or  destructive  to  said 
highway,  and  do  not  interfere  with  the  light  of  the  same,  and  the 
complaint  alBrmatively  alleges  that  the  defendant  has  not  decided 
the  said  trees  have  become  detrimental  or  destructive,  to  bring  them 
within  the  condemnation  of  the  statute.  As  alleged  in  the  com- 
plaint, the  case  presents  no  adjudication  that  the  trees  which  the 
defendant  threatens  to  remove  are  within  the  condemnation  of  the 
statute,  or  subject  to  the  judicial  discretion  vested  in  the  defendant; 
whUe,  on  the  other  hand,  the  complaint  contains  affirmative  allega- 
tions that  the  trees,  as  matter  of  fact,  are  not  such  as  the  trustees 
are  authorized  to  remove  under  section  8  of  the  statute  above  quoted. 
Assuming,  therefore,  as  we  must,  on  this  demurrer,  that  the  allega- 
tions of  fact  in  the  plaintiff's  complaint  are  admitted,  and  therefore 
tme^  the  defendant,  without  right  or  authority  of  law,  is  threaten- 
ing to  do  an  act  which  will  result  in  an  irreparable  injury  to  the 
plaintiff's  premises.  Had  the  defendant  in  the  resolution,  recited 
facts  showing  that  these  trees  come  within  the  class  of  trees  which 


Digitized  by 


Google 


562  raw  YORK  SUPPLEMENT,  voL  32.  [Su 

the  defendant  was  authorized  to  remove,  and  adjudged  them 
the  subject  of  removal,  followed  by  a  resolution  or  order  for 
removal,  such  recitals  would  prima  facie  show  that  it  had  jui 
tion  of  the  subject-matter;  and  its  determination  upon  mattei 
parently  within  its  jurisdiction,  and  being  of  a  judicial  char 
could  not  be  questioned  collaterally  in  this  action,  and  the  re 
of  the  plaintiff  would  in  such  case  have  been  by  certiorari  or 
other  appropriate  proceeding  to  review  the  action  of  the  commi 
ers  in  passing  the  resolution  taking  proceedings  for  their  en 
ment.  But  tibe  attitude  in  which  this  complaint  places  the  d( 
ant  is  that  of  a  capricious  and  unauthorized  meddler  wit] 
rights  and  property  of  the  plaintiff,  doing  him  an  irreparab 
jury,  without  bringing  itself  within  the  conditions  by  whj 
can  justify  its  acts  under  the  statute  from  which  it  claims  to  ( 
its  authority.  There  is  no  doubt  that  the  defendant,  while  i 
within  the  scope  of  its  authority  and  jurisdiction,  is  clothed 
judicial  powers;  and,  when  acting  in  such  judicial  character  t 
its  jurisdiction,  its  determinations  cannot  be  attacked  collate 
Bu^  when  its  acts  or  determinations  are  questioned,  it  mn 
able  to  show  a  state  of  facts  upon  which  it  can  establish  its  s] 
judicial  discretion. 

In  Underwood  v.  Green,  42  N.  Y.  140,  the  court,  in  discussin 
incidental  judicial  powers  of  administrative  officers,  uses  tbi 
guage: 

"While  it  must  be  conceded  that  the  inspector.  In  the  disctiarge 
duties,    *    *    *    is  clothed  with  judicial  discretion,  yet  he  is  an  offl 
limited  and  special  Jurisdictiaii,  and  when  in  any  given  case  his  power  I 
lenged,  he  must  prove  some  tact  invoking,  or  tending  to  invoice,  the  e: 
ot  his  discretion." 

It  is  by  no  means  improbable  that,  if  an  issue  of  fact  were  j 
in  this  case,  the  defendant  might,  upon  the  proof,  show  that 
trees  came  within  some  of  the  provisions  of  the  statute  which  -< 
justify  the  defendant  in  making  the  order  for  th.eir  removal; 
taking  the  allegations  of  this  complaint  all  together,  these  tre( 
not  brought  within  any  of  the  condemnations  of  the  statute  ' 
would  justify  the  defendant  in  removing  them.  We  think,  thei 
that  a  valid  cause  of  action  is  set  out  in  the  complaint  for  the  e 
ble  relief  demanded :  (1)  The  property  sought  to  be  interfered 
or  taken  belongs  to  the  plaintiff.  (2)  The  proposed  interferei 
the  defendant  would  produce  irreparable  injury.  (3)  For  tin 
jury  the  plaintiff  would  have  no  adequate  redress  at  law. 
V.  Van  Wormer,  70  Hun,  415,  24  N.  Y.  Supp.  460.  (4)  The  jui 
tion  of  the  defendant  to  make  the  removal  is  not,  from  the  a 
tions  of  the  complaint,  established. 

The  order  sustaining  the  demurrer,  and  the  judgment  en 
thereon,  should  be  reversed,  with  costs;  and  the  defendant  a 
have  leave  to  answer  upon  payment  of  cost  of  the  demurrer,  b 
ing  costs  on  this  appeal.     All  concur. 
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KENDALL  et  aL  T.  CASH. 

erne  Court,  General  Term,  Third  Department    Vehmary  12,  1895.) 

CTioN  OF  Will— Life  Estate— Powbb  of  Salb. 
itator  gave  to  his  wife  the  Income  of  all  bis  pri^ierty  for  her  life, 
provided  that,  "If  any  of  said  real  or  personal  property  is  left  [at 
fife's  death],  I  order  my  executor  to  divide  said  remainder  •  *  • 
Mows."  HOd.,  that  the  wife  took  a  life  estate,  with  the  right  to  dla- 
of  the  property  tor  her  support  during  her  lifetime.  In  re  Blanvelt'a 
te  (Surr.)  20  N.  Y.  Supp.  119,  distinguished. 

al  from  special  term,  Schcdiarie  county. 

•n  hj  Mary  Kendall  and  another  against  Margaret  Case  for 

n.    From  an  interlocutory  judgment  sustaining  a  demurrer 

nswer,  defendant  appeals.    Beyersed. 

ed  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIOK,  JJ. 

Van  Tnyl  (William  G.  Lamont,  of  connsel),  for  appellant. 
.  Hinman,  tar  respondents. 

!f  AM,  J.  This  is  an  appeal  by  defendant,  Margaret  Oase,  from 
rlocutory  judgment  sustaining  plaintiffs'  demurrer  to  the 
The  action  was  brought  for  l^e  partition  of  a  lot  of  land  in 
nty  of  Bchoharie,  owned  by  one  Vincent  R  Wilber  at  the 
his  death.  Plaintiffs  claimed  to  be  each  seised  of  an  un- 
one-fourth  part  thereof,  under  the  will  of  said  deceased.  The 
at  averred  that  she  owned  the  whole  lot  under  a  deed  from 
^ilber,  widow  of  deceased;  that  under  the  will  of  said  Vincent 
)er  said  Polly  became  seised  of  a  life  estate  in  said  real  es- 
ith  a  power  to  dispose  of  the  same  during  her  life  for  her  sup- 
id  maintenance,  and  that  under  said  power  she  duly  con- 
he  premises  to  the  defendant,  Margaret  Case.  To  the  answer, 
illeged  the  facts  above  suggested,  the  plaintiffs  interposed  a 
it,  which  was  sustained,  and  the  judgment  from  which  this 
Is  taken  was  entered. 

clauses  in  the  will  of  Vincent  R  Wilber  which  defendant 
conferred  upon  his  widow,  Polly,  power  to  dispose  of  the  real 
a  question,  are  as  follows: 

d.  I  give,  devise,  and  bequeath  to  my  beloved  wife,  Polly,  the  con* 
',  and  Incomes  of  all  my  property,  both  real  and  personal,  of  ev»y 
ror  her  own  benefit,  so  long  as  she  lives;  and  after  the  death  of  my 
'e,  Polly,  and  after  the  payment  of  funeral  charges  and  »«ctloD  of 
tombstones.  If  any  of  said  real  or  personal  property  is  left,  I  order 
utor  to  divide  said  remainder,  share  and  share  alike,  and  to  pay  my 
Idren  or  heirs  as  follows:    Betsey,  my  daughter,  the  wife  of  Ransom 

Mary,  my  daughter,  the  wife  of  John  Kendall;  Naomi,  the  wife  of 
Clark  Wilber;  and  Margaret  Case,  the  wife  of  Joel  Case,  she  being 
;hter  of  my  wITe,  Polly;  if  either  of  said  named  should  die  without 
ten  it  Is  to  be  divided  between  the  others  living  or  having  issue. 

hereby  nominate  and  appoint  Solomon  D.  Mackey,  of  said  town,  ex- 
'  this,  my  last  will  and  testament  I  do  hereby  autliorlze  my  executor 
wnvey,  and  deed  my  real  estate,  if  any  is  left,  if  he  deems  best  to  do 
the  deed  he  shall  give  shall  be  sufficient  deed  of  all  interest  owned  by 
y  real  estate." 
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In  constming  the  above-qnoted  clauses  of  the  'wUl  in  quest 
is  our  duty  to  ascertain  the  intent  of  the  testator,  as  it  may 
certained  from  the  provisions  of  the  instrument  Did  he  int 
bequeath  to  her  the  mere  interest  and  income  to  be  derivec 
his  real  and  personal  property  during  her  life?  or  did  he,  in 
tion  to  the  income,  intend  to  give  to  her  the  power  of  nsin| 
part  of  said  property  as  might  be  required.for  her  support? 
some  doubt  and  hesitation  we  liave  reached  a  different  concl 
as  to  the  constmction  to  be  given  to  the  above-quoted  provisi 
said  will,  than  that  arrived  at  by  the  learned  trial  court  In  e 
the  cases  cited  by  him  (Weed  v.  Aldrlch,  5  Thomp.  &  C.  105,  i 
re  Blauvelt's  Estate,  20  N.  Y.  Supp.  [Surr.]  119)  there  was  a  b 
for  life,  and,  after  the  death  of  the  life  devisee,  an  absolute  di 
of  the  remainder.  The  clause  disposing  of  the  remainder,  con 
in  the  will  under  consideration, — "if  any  of  said  real  or  pe 
property  is  left," — ^was  not  in  eitiier  of  the  wills  considered  in 
cases,  and  the  distinction  between  such  wills  and  the  one  set 
the  answer  herein  is  adverted  to  by  the  surrogate  in  the  cai 
cited.    He  says: 

"The  cases  cited  to  sustain  the  oonstructlon  that  the  widow  might  < 
or  Appropriate  the  body  of  the  estate  In  her  use  of  the  same  are  In 
where  words  were  used  by  the  testator  Indicating  that  he  contempla 
exhaustion  of  or  appropriation  by  the  life  tenant  of  the  body  of  the 
such  as  In  Thomas  v.  Wolford,  49  Hun.  146,  1  N.  Y.  Snpp.  610,  wt 
And  used  the  words,  'should  there  be  any  left  to  be  divided  among  t 
dren  or  their  heirs';  in  Flanagan  v.  Flanagan,  8  Abb.  N.  0.  41S,  the 
left  of  said  remainder';  Simpson  v.  French,  6  Dem.  Sur.  108,  to  do  wl 
property  as  he  shall  deem  beat' " 

In  Thomas  v.  Wolford,  49  Hun,  145,  1  N.  Y.  Snpp.  610,  the 
flion  in  the  will  construed  was  as  follows: 

"After  an  my  lawful  debts  are  paid  and  discharged,  I  give  and  bi 
to  my  wife,  Eliza  J.  Thomas,  all  of  my  real  and  personal  estate  that 
die  possessed  of,  during  her  lifetime,  and  at  my  wife's  death  the  pi 
should  there  be  any  left,  to  be  divided  among  the  children  or  their  hel 

Held  that,  under  the  provisions  of  the  wUl,  the  wife  had  < 
life  the  power  of  disposition  of  the  estate;  the  power  to  const 
dispose  of  it  as  might  become  expedient  or  necessary  to  seen 
her  this  beneficial  enjoyment;  and  that,  upon  her  death,  m 
tate  as  had  not  been  consumed  by  her  was  devised  to  the  ch 
This  case  was  cited,  and  not  disapproved,  in  Leggett  v.  Firth, 
Y.  7-12,  29  N.  E.  950.  In  Wells  v.  Seeley,  47  Hun,  109,  the  wi 
vided  as  follows: 

"All  the  rest  and  residue  of  my  estate,  both  real  and  personal.  I  g 
bequeath  to  my  beloved  wife,  Emily  R.  BeardSley,  to  be  held  and  t 
her  as  she  shall  see  fit  and  proper  during  the  full  term  of  her  life;  ttnC 
death,  If  any  part  of  my  sold  estate  shall  remain  unexpended,  then, 
that  case,  I  give  and  bequeath  such  remaining  ix>rtlon  to  my  said  so 
lis  B.,  and  my  said  daughter,  Helen  P.,  In  equal  parts,  each  to  each.' 

It  was  held  (page  116)  that  the  widow  had  a  life  estate  in  th< 
erty,  with  power  to  use  such  portion  thereof  as  she  should 
proper  for  her  support  during  life.  In  Flanagan  v.  Flanagan,  1 
N.  C.  413,  it  was  decided  that  a  gift  to  the  widow  of  the  use 
the  remainder  during  her  life,  and  the  portion  left  of  said  rem 
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to  be  distributed  to  the  poor  of  St  Peter's  Church,  gave  to  the  devisee 
for  life  a  right  to  dispose  of  the  fund  during  her  lifetime.  See,  also, 
In  re  Williamson  (Surr.)  9  N.  Y.  Supp.  476;  Smith  v.  Van  Ostrand, 
64  N.  Y.  278;  Campbell  v.  Beaumont,  91  N.  Y.  464;  Leggett  v.  Firth, 
132  N.  Y.  7, 29  N.  E.  950 ;  Colt  v.  Heard,  10  Hun,  189. 

Under  the  above  authorities,  I  think  it  must  be  held  that  Polly 
Wilber,  hj  the  provisions  of  her  husband's  will,  took  a  life  estate  in 
the  real  and  personal  property  left  to  her,  with  the  right  to  dispose 
of  said  property  for  her  support  daring  her  lifetime;  and  hence 
that  the  defendant,  under  her  conveyance,  derived  a  valid  title  to 
the  real  estate  in  question.  Unless  the  testator  intended  to  devise 
to  his  wife  such  an  estate  and  power,  why  should  he  direct  his  ex- 
ecutor to  divide  the  remainder  after  her  death,  "if  any  of  said  real 
or  personal  property  is  left."  By  these  words  he  assumes  that  none 
of  the  real  or  personal  property  may  be  left  to  divide;  that  the 
property  may  be  used  up  by  the  widow.  These  words  indicate  his 
Intent  that  his  widow  might  use  and  dispose  of  the  body  of  the  es- 
tate devised,  as  well  as  the  income  thereof.  Likewise,  when  he  au- 
thorizes his  executor  to  sell  his  real  estate,  why  does  he  add,  "if  any 
is  left"?  These  words  show  that  it  was  in  the  mind  of  the  testator 
that  the  widow  might  dispose  of  the  real  estate  during  her  lifetime. 
We  conclude  that  ttie  judgment  c&ould  be  reversed,  and  the  demurrer 
overruled,  with  costs  in  this  court  and  the  court  below. 

HEBBICE,  J.,  concurs.    MAYHAM,  P.  J.,  not  acting. 

(&4  Hun,  165.) 

POGARTY  V.  HOOK  et  aL 

(Supreme  Ck>urt,  General  Term,  Third  Department    Febmary  12,  1885.) 

Tbiai/— Reqckst  to  Direct  Vkkdict. 

A  request  by  both  parties  for  a  direction  of  a  verdict  authorizes  the 
court  to  find  on  the  questions  of  fact 

Appeal  from  circuit  court.  Pulton  county. 

Action  by  Patrick  Fogarty  against  Adam  Hook  and  another  for 
conversion.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICK,  JJ. 

Andrew  J.  Nellis  (Borden  J.  Smith,  of  counsel),  for  appellants. 
Clarence  W.  Smith,  for  respondent. 

PUTNAM,  J.  A  careful  reading  and  consideration  of  the  evidence 
in  the  case  has  satisfied  us  that  a  question  of  fact  was  presented  as 
to  whether  the  conveyance  from  Henry  B.  Noll  to  the  plaintiff,  under 
which  the  latter  claimed  title  to  the  property  which  was  the  sub- 
ject of  the  action,  was  fraudulent  as  against  the  creditors  of  Noll  or 
otherwise.  It  cannot  be  held  that  the  evidence  conclusively  estab- 
lished the  fraudulent  nature  of  the  conveyances,  as  alleged  by  defend- 
ants. It  was  possible  to  find  from  the  testimony  the  payment  by 
plaintiff  to  Noll  of  a  fair  price  for  the  property  in  question,  a  change 
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in  the  possession  thereof,  and  the  good  faith  of  the  transaction 
question  of  fact,  had  either  party  so  requested,  it  would  h&^ 
the  duty  of  the  trial  court  to  submit  to  the  jury.  But  both 
requested  the  court  to  direct  a  verdict,  and  neither  asked  t 
the  jury.  It  follows  that  the  court  was  authorized  to  find  u] 
questions  of  fact  in  the  case,  and,  as  there  was  some  evidence 
tain  the  finding  made,  it  cannot  properly  be  disturljed  by  n 
Kirtz  V.  Peck,  113  N.  Y.  222,  21  N.E.  130;  Provost  v.  Mc 
102  N.  Y.  650,  5  N.  K  795;  Schram  v.  Werner,  81  Hun,  561 
Y.  Supp.  47.  The  case  stands  the  same  as  if  it  had  been  sal 
to  the  jury,  and  a  verdict  had  been  rendered  for  the  plainti 
conclude  that  the  judgment  should  be  affirmed,  with  costs,  i 
cur. 


(84  Hun.  170.)  ^^^^  ^    HEMPSTEAD. 

(Supreme  Court,  General  Term,  Third  Department    February  12, 

Appeal— Hahiilebs  Erkok. 

In  an  action  for  the  price  of  building  a  bam,  where  the  que 
Issue  was  whether  defendant  had  employed  plaintiff,  error  In 
defendant  to  ask  a  witness,  "You  never  heard  Mrs.  H.  [defendi 
talm  [plaintiff]  to  buUd?"  Is  cured  where  the  witness  stated  that 
not  positive  about  it,— that  It  was  so  long  ago  that  he  could 
whether  he  heard  her  ask  him  to  build  it  or  not. 

Appeal  from  circuit  court,  Bensselaer  county. 

Action  by  Richard  B.  Hoos  against  Sarah  0.  Hempsteac 
cover  for  work,  labor,  and  services  rendered,  and  materii 
nished,  by  plaintiff  for  defendant  in  the  erection  of  a  bam  oi 
ises  belonging  to  defendant  From  a  judgment  entered  on  a 
in  favor  of  defendant,  and  from  an  order  denying  a  motioi 
new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  MAYHAM,  P.  J,  and  PUTNAM  and  HEBBI 

George  Lawyer  and  N.  B.  Spalding,  for  appdiant 
A.  W.  Gleason,  for  respondent. 

PER  CURIAM.  The  error  of  the  court  below,  If  any,  1 
ruling  the  objections  of  the  plaintiff  to  the  question  asked 
witness  Salisbury,  "Q.  You  never  heard  Mrs.  Hempstead  a 
to  build  that?"  (referring  to  a  shed),  was  cured  by  the  ansv 
witness  stating:  "I  am  not  positive  about  it  It  was  so  Ion 
could  not  say.  I  would  not  swear  now  whether  I  did  or  < 
hear  her  ask  him  to  build  it"  If  the  court  was  wrong  in  his 
the  plaintiff  was  not  injured.  Also,  there  was  no  error  in  ex 
the  testimony  of  the  plaintiff  as  to  the  various  conversati 
tween  him  and  the  defendant  in  regard  to  the  shed.  The  q 
whether  or  not  plaintiff  was  employed  by  defendant  or  her  h 
to  build  the  bam  to  recover  for  the  building  of  which  this  acti 
brought  was,  we  tliink,  one  of  fact,  which  the  trial  judge  w 
pelled  to  submit  to  the  juiy,  and  we  are  unable  to  see  h 
verdict  of  the  jury  can  be  disturbed.    The  only  evidence  a 
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that  defendanf  B  hnsband  employed  plaintifl  to  build  the  ham  was 
the  testimony  of  the  latter.  His  credibility  was  a  question  for  the 
jury.  Hodge  v.  City  of  Buffalo,  1  Abb.  N.  C.  356;  Elwood  t.  Tele- 
graph Co.,  45  N.  T.  549;  Gildereleeve  v.  Landon,  73  N.  T.  609.  The 
jury  may  not  have  credited  the  plaintiff's  statement,  and  hence 
reached  the  conclusion  that  the  bam  was  built  without  any  authority 
from  defendant's  husband  as  her  agent,  or  assuming  to  act  as  her 
agent  Defendant  denied  that  she  authorized  her  husband  to  act 
as  her  agent,  or  informed  plaintiff  that  she  had  so  authorized  him. 
It  was  a  question  for  the  jury  whether  the  plaintifl  testified  tmly; 
also,  whether  she  admitted  that  she  had  to  pay  for  the  barn,  as  plain- 
tiff and  Salisbury  testified.  There  was  no  such  conclusive  evidence 
of  the  ratification  by  the  defendant  as  required  the  trial  judge  to 
take  that  question  from  the  jury.  The  latter  from  the  evidence 
could  have  found  that  plaintiff  erected  the  bam  on  defendant's 
premises  without  any  authority  whatever  from  defendant  or  her 
agent  or  any  assumed  agent  Such  being  the  case,  her  subsequent 
renting  of  the  premises  on  which  the  bam  was  erected  would  not, 
as  a  matter  of  law,  constitute  a  ratification.  We  conclude  that  the 
judgment  should  be  affirmed,  with  costs. 

MAYHAM,  P.  J.,  and  PUTNAM,  J.,  concur.    HERRICK,  J.,  dis- 
sents. . 


NEWMAN  V.  LEVY  et  al.    (5  cases.) 

(Supreme  Court,  General  Term,  Second  Department.     Febraary  11,  1895.) 

Mechanics'  Liens— RroHTS  of  StiBCONTRAcroHS— Payment  to  Contractors. 
An  order  given  by  the  contractor  on  the  owner  In  good  faith,  and  for 
a  valnable  consideration,  before  notice  of  a  material  man's  lien  is  given, 
takes  precedence  of  Buch  lien. 

Appeal  from  judgment  on  report  of  referee. 

Five  actions  by  Joseph  Newman,  a  subcontractor,  against 
Ephraim  B.  Levy,  owner,  Philip  Sehring,  contractor,  Trueman  A. 
Shaw  and  HaiTy  Harper,  composing  the  firm  of  Shaw  &  Harper 
and  John  Lanzer,  subcontractors  and  material  men,  to  foreclose 
a  mechanic's  lien.  In  action  No.  1  the  complaint  was  dismissed 
on  the  merits,  and  it  was  further  adjudged  that  defendants  lianzer 
and  Shaw  &  Harper  had  no  liens.  In  actions  Nos.  2,  3,  4,  and  5 
it  was  adjudged  that  defendant  Lanzer  recover  the  amount  of  his 
claim  from  defendant  Levy;  that  the  action  be  dismissed  as  to 
plaintiff;  and  that  the  liens  filed  by  plaintifl  and  by  defyudants 
Shaw  &  Harper  be  canceled  of  record.  Plaintiff  appeals  from  both 
judgments,  and  defendant  Levy  appeals  from  the  Judgments  in  ac- 
tions Nos.  2,  3,  4,  and  5.  Affirmed  in  action  No.  1.  Reversed  in 
actions  Nos.  2,  3,  4,  and  5. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Milo  J.  White,  for  appellant  Newman. 
Seward  Baker,  for  appellant  Levy. 
Duffey  &  Kieman,  for  respondent 
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PRATT,  J,  The  mooted  qneHtion  in  this  case  seems  to  be 
er  an  order  on  Levy,  the  owner,  given  by  Sehring,  the  cont 
in  favor  of  J.  A.  and  E.  J.  Wolff,  should  take  precedence  of 
of  Lanzer,  a  snbcontractor,  and  should,  I  think,  be  decided 
affirmative,  on  the  ground  that  the  payment  of  the  order  wai 
in  good  faith,  and  for  a  valuable  consideration,  before  any  i 
of  notice  of  Lanzer's  lien  upon  the  owner,  Levy,  and  in  fact 
he  had  any  knowledge  that  there  was  a  lien.  Lauer  v.  Duj 
N.  Y.  405,  22  N.  E.  270.  The  statute  on  this  point  is  spec 
worded:  "And  after  such  service  such  owner  or  person  in  ii 
shall  not  be  protected  in  any  payment  made  to  sucji  con1 
or  other  claimant."  Hence  it  appears  that  service  of  noi 
lien  is  necessary  to  fix  the  rights  of  the  lienor  as  against  the 
or  person  in  interest  In  Kenney  v.  Apgar,  93  N.  Y.  541,  it 
appear  that,  although  the  service  of  the  notice  of  lien  is  not 
sary  to  the  validity  of  the  lien,  it  is  necessary  to  prevent  tl 
ment  by  the  owner  to  the  contractor  after  the  filing  of  the 
of  lien  to  the  prejudice  of  the  lienor,  and  acts  as  a  protect 
the  owner  against  his  contractor's  fraud.  If  such  notice 
served  or  the  owner  informed  of  the  lien,  as  in  Kelly  v.  Bio 
dale,  139  N.  Y.  343,  34  N.  E.  919,  all  payments,  acceptances,  oi 
payments  or  advances  hold  good  as  against  the  lienor.  Mc 
V.  Hermann,  X17  N.  Y.  303,  22  N.  E.  948,  holds  principally  tt 
lienor  may  subject  the  debt  to  a  lien  by  filing  his  notice  < 
and  taking  the  other  steps  prescribed  in  this  act.  It  also 
that  the  filing  of  a  notice  of  lien  creates  a  lien,  but  as  the  c 
stances  of  that  case  were  different  from  the  present  case,  a 
point  as  to  service  of  notice  of  lien  upon  the  owner  to  preve 
further  payments  to  his  contractor  did  not  come  up,  it  can 
be  held  an  adjudication  on  the  case  herein.  In  Kelly  v.  Bio 
dale  there  was  sufficient,  although  not  technical,  notice,  witl 
statute,  given  to  the  owner  or  party  in  interest;  and  throi 
there  was  a  presumption  of  fraud  on  the  part  of  the  party  c 
sufBcient  to  show  that  the  owner  sought  to  avoid  the  lien 
lusively  paying  his  contractor  when  he  was  fully  aware  of  tl 
'  The  time  prescribed  by  the  statute  for  the  service  of  the 
of  lien  on  the  owner  or  party  in  interest  is  10  days,  and,  if  st 
tice  is  not  served  within  that  time,  the  owner  or  party  in  inte 
protected  in  any  payment  he  may  make  to  his  contractor  un 
next  steps  provided  by  the  statute  are  taken;  L  e.  service  o 
mons  to  foreclose  the  lien.  Now,  if  service  of  such  notice  is 
sary  within  10  days, — and  from  tie  decision  it  has  been  hel 
this  notice  was  necessary  for  the  protection  of  the  owner  oi 
in  interest  against  paying  his  contract,  or  any  ether  party 
ant, — it  is  unjust  to  so  construe  the  statute  that  an  owner 
in  good  faith  and  without  notice  should  be  held  to  pay  no 
what  he  owed  his  contractor,  but  also  whatever  any  lienor 
against  said  contractor,  thus  forcing  him  virtually  to  pay 
for  his  houses.  In  fact,  the  lienor,  lianzer,  seeks  to  abroi 
specific  provision  of  the  statute,  although  he  was  very  car* 
try  to  caiTy  it  out  by  serving  a  notice  of  lien  upon  the  owner, 
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en  he  found  that  Leyy  had  paid  or  contracted  to  pay  the 
vhat  has  been  allowed  by  all  parties  to  be  an  assignment 
:o  of  all  funds  in  the  owner's  hands  due  the  contractor  at 
i,  he  took  steps  to  push  his  whole  lien  npon  the  owner,  on 
ind  that  the  payment  to  the  Wolffs  was  subsequent  to  his 
1  consequently  void  as  against  him,  holding  that  the  filing 
>tice  of  lien  was  sufficient  notice.  This  statute  was  not  en- 
be  technically  abused  by  the  lienor,  and  under  it  the  owner 
le  rights,  one  of  them  being  service  of  the  notice  of  lien, 
ict  Lanzer  has  acknowledged  by  serving  Levy,  and  now  he 
3et  aside  his  own  act  as  unnecessary.  The  citations  in  this 
ir  only  on  the  particular  points  set  forth  in  the  cases  to 
tiey  relate,  and  none  bear  upon  the  points  in  issue  herein 
tly  to  make  them  conclusive  in  this  case.  I  think,  there- 
it  the  payment  of  the  order  on  Levy,  given  by  Sehring,  his 
:or,  in  favor  of  the  Wolffs,  is  good  and  valid,  and  that  the 
that  Levy  now  acknowledges  he  owes  Sehring  (1821.87) 
>e  the  extent  of  Lanzer's  lien.  I  also  think,  on  principles 
f,  that  all  the  lienors  sh6uld  be  awarded  judgments  against 
for  the  balance  due  them  as  subcontractors  and  uncol- 
i^ith  interest  to  date;  also,  that  no  costs  should  be  allowed 
Levy  except  disbursements  and  costs  up  to  the  offer  of 
It  The  plaintiff,  in  all  the  actions,  should  have  been 
judgments  against  the  contractor  Sehring. 
link,  as  between  Lanzer  and  the  other  defendants,  the  flnd- 
'act  and  conclusions  of  law  are  correct,  as  his  lien  was  prior 
of  time,  and  the  description  of  the  premises  was  sufficient 
iclnsion  is  applicable  to  action  No.  2  and  the  other  cases 
Qg  npon  the  result  therein  by  application.  The  judgment 
fiction  is  reversed,  and  a  new  trial  granted;  costs  to  abide 

tion  No.  1,  the  only  appellant  being  the  plaintiff,  and  the 
mt  made  being  that  he  should  have  been  awarded  a  judg- 
[ainst  the  contractor,  the  judgment  is  affirmed,  with  costs, 
tractor  did  not  appear  in  the  action,  and  there  was  no  issue 
be  referee  as  to  him.  If  plaintiff  desires  such  a  judgment, 
ipply  for  it  at  any  time  at  special  term.     All  concur. 


'  MERRITT  et  al.  v.  BISSELU 

me  Coart,  General  Term,  Third  Department     Febmary  12,  1885.) 

b  AKD  AOEKT — RATmCATION  OF  ACT8  07  AOBHT. 

endant  entered  Into  an  agreement  with  one  S.  for  the  erection  ot 
le,  under  the  direction  of  a  specified  architect  Tlie  architect,  assum- 
}  represent  defendant,  made  a  contract  with  plaintiff  to  fumlsli 
The  stone  was  consigned  to  defendant,  and  the  bill  sent  to  blm, 
the  request  that  payment  should  be  made  to  plaintiff,  and  not  to 
tntractor.  Defendant  replied  stating  that  the  bill  was  to  be  paid  by 
ntractor,  bnt  be  did  not  repudiate  the  contract  Afterwards  he  made 
nent  on  the  bill.  Held,  that  defendant  thereby  ratifled  the  contract  for 
Ice  of  the  stone,  and  waa  liable  to  the  plaintiff  according  to  iti  terms. 
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Appeal  from  judgment  on  report  of  referee. 

Action  by  Edwin  Albert  Merritt  and  another  against  Hi 
P.  Bissell,  to  recover  a  balance  alleged  to  be  doe  on  a  coi 
There  was  a  judgment  in  favor  of  plaintiffs,  and  defendant  ap 
Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEEl 
JJ. 

Martin  Carey,  for  appellant 
Charles  O.  Tappan,  for  respondents. 

MAYHAM,  P.  J.  This  action  was  brought  by  the  plaint 
recover  a  balance  claimed  to  be  due  them  on  a  contract  allej 
have  been  made  by  the  plaintiffs  with  defendant,  by  his  ; 
under  which  the  plaintiffs  claim  to  have  delivered  a  quant 
red  sandstone  for  the  construction  of  the  defendant's  hou 
Buffalo,  and  for  which  the  defendant  refused  to  pay.  Tl 
Bwer  of  the  defendant  denied  the  making  of  the  contract  bj 
and  denied  that  the  defendant's  alleged  agent  had  any  ant 
to  make  the  same,  or  that  he  ever  ratified  any  contract  made  b] 
alleged  agent  The  case  discloses  that,  in  the  winter  of  18 
defendant  employed  Charles  D.  Swan  to  submit  plans  and  spe 
tions  of  a  house  which  he  contemplated  building  in  the  c 
Buffalo,  and  to  superintend  the  work  of  constmction.  Plane 
submitted  by  the  architect,  and,  on  examination  of  the  sai 
the  defendant  and  his  wife,  it  was  found  that  the  specificat 
the  masonry  proposed  rock-faced  limestone,  when  the  defen 
wife  preferred  red  sandstone,  nsed  to  some  extent  in  that  c 
the  construction  of  residences.  Upon  the  assurance  of  th< 
tractor  that  it  was  no  more  expensive  than  limestone,  it  w; 
cided  to  substitute  red  stone  in  the  specification.  Aften 
npon  the  specification  of  that  kind  of  stone,  bids  were  call< 
upon  the  masonry,  and  one  Schumacher  was  the  successful  b 
and  the  evidence  shows  that  the  contractor,  architect,  and  d 
ant  all  understood  that  the  masonry  was  to  be  constructed  < 
sandstone.     The  contract  with  Schumacher  provided  that: 

"The  contractor  shall  and  will  well,  sufficiently,  perform  and  fnmiah, 
the  direction  and  to  the  satisfaction  of  Charles  D.  Swan,  architect  (acl 
agent  of  said  owner),  all  the  work  included  in  the  masonry  work  of  ti 
posed  new  building,  dwelling  house,  •  •  *  according  to  the  true  inte 
meaning  of  said  drawing  and  speclflcatlons,  and  of  these  presents  li 
thereto,  and  shall  provide  all  scaffolding,  implements,  and  cartage  nee 
to  the  due  performance  of  said  work." 

The  contract  was  minute  in  all  details  relating  to  the  tim 
manner  of  performance  by  the  contractor,  and  provided,  in  c 
failure  or  neglect  of  the  contractor  to  perform  the  contract  a 
ing  to  its  terms,  on  the  certificate  of  the  arcliitect  of  such  fail 
the  contractor  to  perform  such  work  and  to  furnish  material 
owner  shall  be  at  liberty  to  terminate  such  employment,  anc 
the  contractor  shall  not  be  entitled  to  receive  any  further  paj 
under  the  contract  until  the  owner  shall  have  completed  th( 
struction  according  to  the  specifications  of  the  contract,  wh 
shall  dednct  the  expense  of  such  completion,  when  the  exo 
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Br  Buch  expense  shall  be  paid  to  the  contractor.  The  con- 
rice  for  snch  work  and  materials  was  fixed  at  f2,600,  paya- 
lifFerent  times,  as  specified  in  the  contract,  as  the  work  pro- 
.  The  contract  between  the  defendant  and  Schumacher 
ted  on  the  28th  daj  of  Jnne,  1892.  The  evidence  tends  to 
lat  Swan,  assnming  to  represent  the  defendant,  on  the  21st 

1892,  contracted  with  the  plaintifEs'  company  to  famish  the 
le  to  defendant  at  Buffalo,  on  the  cars,  cut  and  fitted  as  re- 
by  the  specifications,  at  the  price  of  fl,385.     Plaintiffs' 

put  In  evidence  a  letta:  written  by  plaintiffs  to  Charles  D. 
lated  May  21, 1892.  This  letter  was  admitted  over  the  objec- 
f  the  defendant  It  contained  the  terms  on  which  the 
!s  proposed  to  furnish  the  red  stone  at  defendant's  place  in 
There  was  no  proof  that  the  defendant  had  ever  seen 
er.  There  were  several  other  letters,  some  of  which  passed 
I  the  stone  company,  now  represented  by  the  plaintiffs,  and 
tendant,  and  some  between  plaintiff  and  Swan,  whom  the 
ta  treated  and  seemed  to  recognize  as  the  agent  of  the  de- 
.  Immediately  on  making  the  contract  with  Swan  the 
fs  commenced  getting  out  and  cutting  the  stone,  and  load- 
in  on  the  cars  as  fast  as  they  were  dressed,  and  on  the  29th 

shipped  two  car  loads  of  stone,  cut  and  prepared  to  lay  in 
endant's  building,  consigned  to  the  defendant,  at  the  city 
ilo,  and  on  the  1st  day  of  July  notified  Swan,  the  defend- 
chitect,  of  such  shipment.  On  the  27th  of  July,  1892,  the 
!b  addressed  a  letter  to  the  defendant,  informing  him  of  the 
it  of  June  29th,  and  also  duplicate  receipt  for  cars,  and 
i  bill  of  the  stone  shipped  on  the  two  cars;  and  in  the  let- 
•  called  attention  to  the  contract  for  stone,  made  with  Swan, 
t  for  defendant,  and  the  amount  of  the  plaintiffs'  bill  for 
nder  that  contract.  On  the  29th  of  June  the  defendant, 
i  O'Sullivan,  agent,  acknowledged  the  receipt  of  the  two 
is  of  stone  from  the  plaintiffs'  company.  On  the  29th  of 
,  1892,  the  defendant  replied  to  the  letter  of  the  plaintiff  of 
th;  stating,  among  other  things,  that  he  understood  from 
hitect  that  he  had  ordered  the  stone  from  the  Potsdam 
ndstone  Company,  in  the  defendant's  name,  but  that  the 
uld  be  paid  by  the  conti-actor,  and  therein  referred  the  plain- 
Jie  architect  and  contractor.  It  will  be  observed  that  in  the 
ie  defendant  did  not  repudiate  the  contract  made  by  Swan 
e  plaintiffs,  or  dispute  the  power  of  Swan  to  make  the  con- 
I  his  agent  To  the  letter  of  the  defendant  the  plaintiffs 
on  the  5th  of  September,  asking  that  tho  defendant's  check 
stone  should  be  payable  to  the  «»rder  of  the  plaintiffs,  and 
the  defendant's  contractor.     On  the  15th  of  September, 

0  defendant  paid  the  cartmen  for  transferring  the  stone  from 

1  to  site  of  building,  on  the  certificate  of  Swan,  the  archi- 
d  charged  the  same  to  the  contractor.     The  referee  finds 

the  19th  of  October,  1892,  the  defendant  paid  plaintiffs, 
price  of  these  stones,  f500,  and  that,  with  the  amount  of 
'.32N.y.B.no.6 — 36 
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freight  and  transportation,  is  all  that  he  has  paid  the  plain 
these  stones.  There  is  much  more  evidence  offered  by  the 
tive  parties  to  the  controversy;  tending,  on  the  one  side,  to 
lish  the  validity  of  the  contract  by  Swan  with  the  plaintiffs, 
agent  of  the  defendant,  and  also,  on  the  other  side,  ten< 
prove  a  want  of  anthority  on  the  part  of  Swan  to  bind  the 
ant  by  the  contract  made  with  the  plaintiffs. 

The  referee  finds  that  there  was  no  original  authority  in 
as  the  agent  of  the  defendant,  to  make  the  contract  of  May  2 
with  the  plaintiffs,  but  that  by  the  payment  of  1500  and  the 
and  cartage,  and  the  use  of  the  stone  shipped  by  the  plaint 
der  that  contract,  the  defendant,  with  knowledge  of  the  es 
of  the  contract,  and  its  terms,  ratified  and  adopted  the  sac 
became  liable  to  pay  the  plaintiffs  according  to  its  termi 
think  the  evidence  is  sufficient  to  uphold  such  finding  and 
sion.  Under  the  conflicting  evidence  and  theories  of  the  res 
parties,  it  was  a  question  of  fact,  for  the  referee  to  deti 
whether  or  not  the  defendant,  with  full  knowledge,  ratifl 
adopted  that  contract  Upon  that  question  of  fact  the  r< 
finding  was  supported  by  some  competent  evidence,  and  t 
no  sufficient  preponderance  of  evidence  against  such  findinj 
justify  the  court,  on  appeal,  to  interfere  with  such  con< 
It  is  a'  familiar  rule,  of  universal  application,  that  an  nnant 
act  of  one  assuming  to  be  the  agent  of  another  may  be  rati 
the  one  for  whom  such  agent  assumes  to  act,  so  as  to  bind  t] 
cipal  as  effectually  as  if  such  agent  had  precedent  authority, 
rule  is  stated  in  1  Am.  &  Eng.  Enc.  Law,  as  follows: 

"An  nnantborlzed  act  by  one  assamlng  to  be  an  ag^ent  for  another 
ratified  by  the  principal,  and  aacb  ratification  glyee  to  the  act  the  sas 
as  If  It  were  prevloualy  duly  authorized." 

And  the  learned  author  and  compiler  cites,  under  this  pr 
a  large  number  of  authorities  in  this  and  other  states,  as 
in  the  federal  and  English  courts.  There  seems  to  be  gre 
priety  in  the  application  of  this  rule  to  the  case  at  bar.  1 
fendunt  had  invested  Swan,  the  architect,  with  large  powert 
for  him  in  the  construction  of  this  house.  He  and  tiie  del 
and  defendant's  wife  had  agreed  and  settled  upon  red  sands 
ihe  material  to  be  used  in  its  construction,  although  the  sf 
tion  with  the  builder  was  for  limestone.  This  change  of  pi 
made  between  defendant  and  the  architect  before  any  sto 
been  contracted  for  by  any  one.  Clothed  as  he  was  wit] 
authority,  as  agent,  the  ratification  by  the  principal  relate 
to,  and  made  his  act  in  making  this  contract  the  act  of  the  pr 
ab  initio,  so  that  the  allegations  that  the  act  was  done  by 
authorized  agent  is  sustained  by  the  ratification  of  the  act 
principal.     Hoyt  v.  Thompson,  19  N.  Y.  207-219. 

We  have  examined  the  exceptions  taken  by  the  defendant 
ruling  of  the  referee  to  the  receipt  and  rejection  of  evidenc 
the  trial,  and  to  his  finding  and  refusals  to  find,  and  see  no  ei 
which  this  judgment  should  be  reversed.  Judgment  affirme 
costs.     All  concur. 
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BOBERTS  V.  CABET. 

me  Court,  Oeneral  Term,  Second  Department   February  11,  1805.) 

-Validity. 

married  woman  conveyed  land  owned  by  her  to  tmateea  to  pay  tlie 
me  to  her  for  life,  and  after  her  death  to  convey  the  land  to  her  has- 
I  In  fee,  giving  the  trusteea  power  In  their  discretion  to  Bell  the  land 
Invest  the  proceeds,  and,  in  case  of  a  sale  during  the  husband's  llfe> 
,  to  pay  the  proceeds  to  him.  The  deed  fttrther  directed  that.  In  case 
le  death  of  the  hnsband  during  the  Ufe  of  the  grantor,  the  income 
Id  be  paid  to  her  children  during  tiieir  lives,  and,  on  the  death  of  any 
I,  his  or  her  share  should  be  paid  to  his  or  her  next  of  klo.   Edd, 

the  deed  created  a  valid  trust  for  the  benefit  of  the  grantor  during 
life,  and  at  her  death  it  was  the  primary  Intention  that  the  husband 
Id  have  the  fee  if  be  survived  her,  and  the  validity  of  the  deed  toe 

purpose  was  not  affected  by  the  subsequent  limitations  in  favor 
le  grantor's  children. 

roveray  between  Lewis  Roberts,  plaintiff,  and  Edward  V. 
defendant,  submitted  without  action  on  an  agreed  state  of 
Judgment  for  plaintiff, 
led  before  BEOWN,  P.  J.,  and  DYKMAU  and  PBATT,  JJ. 

■y  0.  GrifiBn,  for  plaintiff. 
&  Davison,  for  defendant. 

IMAN,  J.  This  is  a  submission  of  a  controversy  without 
and  the  basal  facta,  which  are  all  admitted,  are  as  follows: 
31st  day  of  July,  1894,  the  plaintiff  contracted  to  sell  and 
to  the  defendant  certain  land  and  premises  in  the  town  of 
lurgh,  Westchester  county,  known  as  a  part  of  the  Bockwell 
id  a  part  of  the  Page  farm.  A  deed  in  form  complying  with 
itract  of  sale  vyas  tendered  to  the  defendant,  and  rejected 
,  by  reason  of  alleged  defect  in  the  title  to  the  land, 
facts  upon  which  the  contention  of  the  defendant  is  based 
(se:  Prior  to  March  21,  1887,  Harriet  E.  Roberts,  the  wife 
plaintiff,  was  the  owner  of  the  Page  farm  and  another  tract 
.  called  the  Miller  farm.  She  was  also  entitled  to  the  ben- 
lertain  policies  of  insurance  upon  the  life  of  the  plaintiff.  On 
y  of  March,  Harriet  E.  Roberts,  with  her  husband,  the  .plain- 
ecuted  and  delivered  a  trust  deed  purporting  to  convey  the 
nd  Miller  farms,  and  to  assign  the  policies  of  insurance  to 
P.  Alltnson,  Gteorge  H.  Roberts,  and  John  H.  Hall,  trua- 
1  the  following  language: 

lose  certain  tracts  or  parcels  of  land  known  as  the  Page  and  Miller 
n  Westchester  county,  aforesaid,  also  all  the  said  policies  of  assur- 
d  all  benefits  to  me  Inuring  or  to  inure  hereafter  upon  the  death  of 
Lewis  Roberts,  in  trust  to  collect  the  rents.  Income,  and  profits  of  the 
I  estate,  and,  after  the  expenses  for  care  and  maintenance  are  paid, 
iver  the  balance  of  said  income  to  the  said  Harriet  B.  Roberts  during 
iral  life,  and,  in  the  event  of  the  death  of  the  said  Harriet  E.  Roberts 
that  of  the  said  Lewis  Roberts,  then  to  convey  and  assign  the  said 
him  in  fee,  with  full  power,  however,  In  said  trustees,  at  any  time 
ey  shall  deem  it  to  the  advantage  of  their  said  trusts  so  to  do,  to  sell 
ay  part  of  said  real  estate  for  cash  or  on  credit,  and  proper  deeds 
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and  conyeyances  therefor  to  make,  without  liability  on  the  part  of  tl 
chaser  to  look  to  the  application  of  the  purchase  money,  and  the  proci 
such  sales  to  pay  to  the  said  Lewis  Roberta  If  he  be  living  at  the  time  < 
sale.  *The  proceeds  of  any  sale  or  sales  of  real  estate  to  form  part  ai 
tlon  of  the  fund  created  by  the  payment  of  the  various  policies  of  Ine 
above  mentioned,  which  said  fund  or  proceeds  shall  be  invested  by  tl 
trustees  in  good  bonds  and  mortgages  In  the  state  of  New  York  or  other 
or  in  the  legal  trust  investments  or  any  productive  real  estate  in  the 
of  Westchester,  or  the  state  of  New  York,  Philadelphia,  or  Chicago, 
collect  and  pay  over  the  net  rents,  issues,  and  profits  thereof  to  the  sai 
rlet  E.  Boberts,  wife  of  Lewis  Roberts,  during  her  natural  llf^,  and,  ui 
death,  to  collect  and  pay  over  the  said  income,  rents.  Issues,  and  pr 
equal  shares  to  her  children,  Harriet  E.  Roberts,  Anna  6.  Allinson,  L 
Roberts,  Frank  Roberts,  Lewis  Roberts,  Jr.,  and  Addison  F.  Robert 
upon  the  death  of  each  of  said  children,  to  pay  over  the  respective  si 
shares  to  which  said  deceased  child  or  children  shall  be  entitled  to  the  c 
of  such  deceased  child  or  children,  and,  in  the  event  of  any  of  my  sa 
dren  dying  without  leaving  any  lawful  children  him  or  her  sorrivlnj 
the  share  of  such  deceased  child  to  be  divided  equally  among  his  next  c 

On  the  same  day,  and  by  way  of  further  assurance,  the 
grantors  executed  a  second  deed  to  the  same  trustees,  r^latin 
to  the  Page  and  Miller  farms,  which  were  conveyed  in  true 
the  issues  declared  by  the  first  indenture.  We  will  consider 
deed's  as  one  instrument 

Harriet  £.  Boberts  died  intestate,  on  April  1, 1892,  leaving  the 
tiff,  Lewis  Roberts,  surviving  her.  On  the  16th  day  of  June, 
the  surviving  trustees  executed  and  delivered  a  conveyance 
Page  and  Miller  farms  to  the  plaintiff.  The  trustees  made  no 
conveyance  of  any  part  of  the  trust  estate,  nor  have  they  \ 
way  exercised  the  power  of  sale  contained  in  the  deed  of  trust, 
defendant  rejected  the  deed  tendered  to  him  by  the  plaintiff, 
the  ground  that  the  fee  of  the  Page  farm  did  not  vest  in  the 
tiff  upon  the  death  of  Harriet  E.  Roberts,  and  was  not  conve; 
him  by  the  trust  deed  above  set  forth  to  Allinson  and  other 
that  the  trust  deed  of  Lewis  Roberts  and  wife  to  Edward  P. 
son  and  others  was  void,  and  conveyed  no  title,  and  for  such  i 
the  title  attempted  to  be  conveyed  by  the  deed  tendered  \ 
plaintiff  was  invalid  and  defective,  and  not  in  accordance  wr 
contract  The  plaintiff  here  demands  judgment  that  the  def€ 
be  directed  to  receive  the  deed  tendered  to  him,  and  to  pt 
balance  of  the  purchase  price  of  f 58,101.51,  and  Interest  fro 
tober  23, 1894,  upon  provisions  being  made  for  outstanding  i 
brances.  The  defendant  demands  judgment  that  he  be  re 
from  his  contract,  and  that  the  sum  of  f 6,500,  paid  on  a( 
thereof  to  plaintiff,  be  refunded.  The  question  submitted  i 
to  the  title  of  Lewis  Roberts  to  the  Page  farm,  and  the  def en 
objection  is  directed  exclusively  to  the  validity  of  the  trust 
executed  by  Harriet  E.  Roberts  to  the  plaintiff  in  March,  1887 

The  general  purpose  of  the  trust  is  easily  perceived.  Hari 
Roberts  owned  the  real  property,  and  was  also  entitled  to  the 
of  insurEince  policies  upon  the  plaintiff's  life.  Under  the  trust 
she  was  to  have  the  income  from  death.  On  her  death,  the  pli 
if  surviving,  was  to  take  the  realty  in  fee.  If  he  died  before  ht 
proceeds  of  the  realty,  with  the  insurance  money,  were  to  f 
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le  income  of  which  was  to  be  paid  on  the  death  of  Mrs.  Rob- 
equal  shares,  to  her  six  children;  the  trust  as  to  each  share 
;  with  the  death  of  the  child  entitled  thereto,  when  the  pro- 
ite  part  of  the  corpus  was  to  pass  to  the  children  or  next 
( such  decedent,  as  the  cases  might  be.  A  power  of  sale  and 
itment  was  given  to  carry  out  the  purpose  of  the  trust,  with 
vise  that,  if  the  property  was  sold  in  his  lifetime,  the  pro- 
rere  to  be  paid  to  the  plaintifl.  Lewis  Roberts  survived 
i.  The  power  of  sale  had  not  been  exercised,  and  the  sur- 
trustees  conveyed  to  him,  pursuant  to  the  direction  of  the 
Bed.  The  deed  established  a  trust  of  realty  and  a  trust 
malty,  but  our  concern  is  with  the  realty  more  especially. 
»ct  to  that  the  deed  is: 

ist  to  collect  the  rents,  Income,  and  profits  of  the  said  real  estate,  and, 
»  expenses  for  care  and  maintenance  of  tbe  same  are  paid,  to  pay 
balance  of  said  income  to  the  said  Harriet  E.  Roberts  during  her 
ife." 

is  a  valid  trust,  under  subdivision  3  of  section  55  of  the 
;  Statutes,  respecting  uses  and  trusts.    Then  follows  this : 

in  the  event  of  the  death  of  said  Harriet  E.  Boberta  prior  to  that 
■ewla  Roberts,  then  to  convey  and  assign  the  said  land  to  him  in  fee." 

r  that  clause,  Lewis  Roberts  took  or  retained  a  valid  vested 
ier  upon  the  death  of  his  wife.  The  trustees  took  the  legal 
Bind  retained  it  so  long  as  the  purposes  of  the  trust  required 
tention ;  and,  when  that  design  was  consummated,  it  vested 
sly  in  Mr.  Roberts.  Nicoll  v.  Walworth,  4  Denio,  388. 
■e  a  testator  directed  that  his  residuary  estate  should  be 
into  shares,  and  gives  to  his  executors  one  share  in  trust 
i  surviving  child  during  his  life,  with  the  direction,  upon 
th,  that  his  share  should  be  conveyed  to  his  lawful  issue,  it 
d  by  the  court  of  appeals  that: 

settled  mles  of  construction,  the  issue  of  any  child  of  the  testator 
his  death  took  under  the  will  a  vested  remainder  In  the  share  held 
for  the  parent  for  life,  subject  to  open  and  let  In  after-born  children, 
e  divested,  after  their  death  by  the  death  of  their  parent" 

lourt  further  said : 

irection  that  the  trustees,  on  the  death  of  the  parent,  should  convey, 
and  pay  over  and  deliver  the  parent's  share  to  his  or  her  issue,  was 
to  emphasize  the  right  of  tbe  remainder-men,  and  was  not  the  foun- 
r  their  title.  This  intestate,  under  this  will,  as  remainder-man,  took, 
use  the  power  of  division  -was  given  to  the  trustees,  but  Independently 
as  primary  devisees  in  remainder  under  the  will.  •  •  •  The  issue 
re  presumptively  entitled  in  remainder,  and,  during  the  life  of  the 
hen  living,  have  a  vested  after  remaijader  in  the  parent's  share." 
1  V.  Stokes,  142  N.  Y.  23,  36  N.  B.  811. 

K>wer  to  convey  to  the  remainder-men  was  not  essential,  but, 
f  way  important,  it  was  duly  given  and  duly  executed,  for  the 
}  actually  did  "convey  and  assign  said  land  to  him  in  fee." 
■tion  of  the  deed  which  invests  tiie  trustees  with  full  power 
time  when  they  shall  deem  it  to  the  advantage  of  the  trust 
all  or  any  part  of  the  real  estate  for  cash  or  on  credit,  and 
deeds  and  conveyances  therefor  to  make,  without  liability 
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on  the  part  of  the  purchasfer  to  look  to  the  application  of  the 
chase  money,  and  the  proceeds  of  such  sales  to  pay  to  the 
Lewis  Boberts  if  he  be  lirlng  at  the  time  of  such  sale,  the  pro 
of  any  sale  or  sales  of  real  estate  to  form  part  and  portion  c 
fund  created  by  the  payment  of  the  various  policies  of  insu 
above  mentioned,  which  said  fund  or  proceeds  shall  be  investi 
the  trustees  in  good  bonds,  has  not  been  followed,  and  that  i 
with  which  the  trustees  were  so  invested  has  not  been  exer 
and  the  event  has  happened  upon  which  the  real  property  w 
go  absolutely  to  the  plaintiff.  In  the  event  of  the  executii 
the  power  of  sale  during  the  lifetime  of  the  plaintiff,  it  is  expi 
provided  by  the  instrument  that  the  proceeds  were  to  be  pa 
him.  This  provision  is  valid,  and  is  not  repugnant  to  the  trui 
his  wife,  for  the  exercise  of  the  power  in  his  lifetime  would  si 
terminate  that  trust,  according  to  the  will  of  its  creator, 
intention  is  clear,  and  it  is  not  unlawful.  Belmont  v.  O'Brie 
N.  Y.  394.  In  that  case  it  was  said  in  the  opinion  of  the  coi 
follows: 

"Here  the  owner  In  fee  gave  tbe  power  by  the  same  Instmment  fba 
veyed  the  estate;  and,  suppose  It  had  been  the  absolute  power  to  se 
terminate  the  present  use  and  appoint  the  mcmey,  it  could  never  havt 
the  Intention  of  the  legislature,  not  only  to  frustrate  the  intention  of  the 
tor,  but  to  make  an  entirely  different  conveyance,  one  giving  a  larger 
to  the  present  cestui  que  use,  at  the  expense,  perhaps,  of  some  other  ii 
ual  beneficiary  or  appointee.  Where  a  sale  is  directed  in  the  Instrument 
ing  the  trust,  such  sale  is  not  in  contravention  of  the  trust  Nor  is  It 
nant  to  the  grant  or  devise,  for  tliat  provides  the  defeasance,  new  use, 
tory  limitatiom,  «r  whatever  it  may  be." 

If,  however,  notwithstanding  those  words,  it  could  be  said 
the  power  might  be  exercised  after  the  death  of  Mrs.  Boberti 
husband  surviving,  he  alone,  in  such  event,  would  have  beei 
beneficiary  of  its  execution.  It  is  clear  that,  if  the  power 
exercised  in  his  lifetime,  he  was  to  have  the  proceeds;  a 
would  not  be  seriously  claimed  that  in  case  the  plaintiff  sur 
his  wife,  and  took  the  fee,  the  power  could  be  exercised  aftt 
death  for  the  benefit  of  the  children.  The  clear  intent  was 
the  plaintiff  was  to  have  the  fee  after  his  wife's  deatli,  and  ths 
trust  as  to  the  realty  was  to  end  in  case  he  survived.  In  this 
there  was  no  reason  why  the  power  of  sale  should  continue,  a 
it  did  continue,  he  alone  was  the  beneficiary.  In  such  a  case  s 
veyance  by  Lewis  Boberts  would  annul  the  power.  When 
owner  of  the  fee  is  also  the  beneficiary  of  the  power,  and  comp 
to  convey,  his  grant  annuls  the  {rawer,  as  he  has  no  longer  an 
est  in  its  exercise.  Thus,  it  was  held  in  the  court  of  appeals 
where  two-thirds  of  an  estate  was  devised  to  daughters,  si 
to  a  power  of  sale,  the  proceeds  of  which  were  to  be  paid  them 
they  reached  the  age  of  25  years,  and  after  they  came  of  a^ 
before  either  was  25  years  old,  they  conveyed  two-thirds  by  wt 
ty  deed,  and  thereafter  the  donee  of  the  power  attempted  a  co 
ance,  it  was  held  that  the  deed  of  the  daughters  conveyed  the 
and  annulled  the  power,  and  that  the  deed  of  the  donee  wj 
effectual.    This  was  upon  the  obvious  ground  that  there  was  i 
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straint  upon  alienation  by  the  danghtera,  and,  had  there  been,  it 
would  have  been  inconsistent  with  the  fee  which  they  held.  They 
were  at  liberty  to  conrey;  by  their  conveyance  they  ceased  to  have 
any  interest  in  the  exercise  of  the  power.  Hetzel  ▼.  Barber,  69  N. 
Y.  1. 

It  is  a  general  principle  that,  where  the  beneficiary  under  thd 
power  is  also  vested  with  the  title  to  the  real  estate  as  heir  or 
devisee,  he  may,  before  the  power  has  been  exercised,  convey  the 
real  estate,  and  then  defeat  and  annul  the  power  of  sale.  Hetzel 
V.  Barber,  supra;  Garvey  v.  McDevitt,  72  N.  Y.  556.  Here  the  power 
of  sale  had  not  been  exercised  during  the  life  of  Mrs.  Roberts. 
Lewis  Roberts  had  a  vested  remainder  in  fee,  and  the  possibility  of 
its  defeasance  was  cut  off  by  his  surviving  his  wife.  To  confirm 
his  title,  he  received  a  conveyance  from  the  trustees.  There  can 
be  no  plausible  claim  that  the  power  of  sale  could  be  exercised 
thereafter.  Beyond  doubt,  the  conveyance  of  Lewis  Roberts  now 
tendered  would  destroy  the  power  to  the  benefit  of  which,  if  it 
could  be  held  to  exist  after  the  death  of  Mrs.  Roberts,  he  alone  was 
entitled. 

We  have  not  noticed  the  apparent  ellipsis  in  the  trust  deed,  be- 
cause we  think  the  scheme  of  the  trust  is  sufBciently  manifested 
by  the  language  inserted.  At  the  same  time  it  is  quite  apparent 
that  some&ing  has  been  omitted  before  the  word^*,  "the  proceeds 
of  any  sale  or  sales  of  real  estate  to  form  part  and  portion  of  the 
fund  created  by  the  various  policies  of  insurance,"  where  we  have 
placed  an  asterisk  in  the  extract  from  the  trust  deed  in  the  forego- 
ing opinion.  The  following  words  at  that  place  would  seem  to  have 
been  omitted:  "But  if  he  shall  die  before  the  said  Harriet  E. 
Roberts,  and  shall  not  be  alive  at  the  time  of  such  sale."  We  think 
the  intention  of  the  trust  deed  is  not  obscured  by  the  ellipsis,  be- 
cause we  have  the  positive  statement  that  the  land  was  to  go  to 
the  plaintiff  in  fee  if  he  survived  his  wife,  and  the  equally  clear 
statement  that,  if  the  power  was  exercised  during  the  life  of  the 
plaintiff,  he  was  to  have  the  proceeds.  If  the  plaintiff  was  to  have 
the  fee  in  case  of  his  survival  of  his  wife,  and  the  proceeds  in  case 
of  a  sale  in  his  lifetime,  obviously  another  and  alternative  disposi- 
tion of  the  proceeds  arising  from  a  sale  of  the  fee  was  to  be  made 
only  in  case  that  he  predeceased  his  wife,  and  the  power  was  exer- 
cised after  his  death.  8uch  a  construction  seems  to  follow  as  a 
matter  of  course,  and  it  is  not  opposed  by  the  remainder  of  the 
deed. 

The  foregoing  consideration  leads  us  to  the  conclusion  that  the 
trust  created  by  the  instrument  in  relation  to  the  realty  was  for 
the  life  of  Mrs.  Roberts  only,  except  in  the  event  of  its  prior  termina- 
tion by  the  exercise  of  the  power  of  sale  for  the  benefit  of  her  hus- 
band. Upon  the  death  of  the  wife  there  was  provided  an  alterna- 
tive disx>osition.  The  land  was  then  to  come  to  the  husband.  If 
he  survived.  If  he  was  dead,  the  proceeds  of  the  land  were  to  be 
held  upon  separate  trusts  for  each  of  the  children  of  the  wife.  In 
the  first  event  the  trust  terminated  with  the  death  of  the  wife,  and 
in  the  latter  it  could  not  extend  beyond  two  lives  in  being.    There 
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is  no  difBculty,  therefore,  in  sustaining  the  trust  to  that  extent, 
instrument,  therefore,  presents  an  intelligible  scheme,  and  nc 
objection  appears  against  the  trust  after  the  life  of  the  wife, 
the  provision  which  vests  the  fee  in  the  husband  if  lie  su 
her.  It  may  even  be  admitted,  if  necessary,  that  the  power  ( 
is  invalid,  the  trust  in  respect  to  the  personalty  ineffectua 
that  the  ultimate  disposition  of  the  property  in  the  event  ' 
death  of  the  husband  prior  to  the  wife  is  illegal;  yet  the  ■ 
remainder  of  the  husband  remains  unaffected.  Trusts  only  f; 
Bolutely  when  vice  permeates  the  entire  scheme  so  effectuall; 
no  part  thereof  can  be  saved  and  preserved.  Not  only  do 
frequently  uphold  a  disposition  of  property  upon  a  certsdn 
wliile  rejecting  a  void  alternative,  but  in  any  scheme  of  tr 
executory  limitation  every  valid  provision  will  be  upheld,  unles 
a  course  defeats  the  dear  wishes  of  the  grantor  or  testator, 
test  is  whether  the  upholding  of  one  part  and  the  rejection 
other  vnll  defeat  the  presum^  wishes  of  the  owner;  that  is  i 
whether  to  give  effect  to  the  valid  part  in  a  given  contingenc 
be  inconsistent  with  his  intent  If  not,  the  legal  will  be  sep; 
from  the  illegal,  and  carried  into  effect  Kennedy  v.  Hoy,  : 
Y.  134,  11  N.  E.  390;  Cross  v.  Trust  Co.,  131  N.  Y.  339,  30 
125;  Underwood  v.  Curtis,  127  N.  Y.  523,  28  N.  E.  585;  Wo< 
V.  Fleet,  64  N.  Y.  566.  In  the  case  at  bar  the  primary  inteni 
the  creator  of  the  trust  was  that  Lewis  Roberts  was  to  ha 
absolute  fee  if  he  survived  his  wife.  Any  other  disposition 
real  estate  was  simply  in  the  alternative  of  his  death  befor 
of  his  wife.  The  ulterior  disposition  may  be  disregarded,  m 
power  of  sale  Ignored,  without  in  any  way  interfering  wii 
wishes  of  Mrs.  Roberts;  for,  in  the  event  that  her  husban 
vived  her,  she  had  but  one  wish,  and  that  was  that  he  was  t 
the  property. 

We  thus  find  the  title  of  the  plaintiff  free  from  reasonable 
There  is  no  dispute  about  the  facts,  and  the  validity  of  th' 
tendered  depends  upon  a  question  of  law.    That  question  'v 
retired  by  the  decision  of  the  court,  which  will  constitute  an 
tual  bar  to  any  future  objection  thereto. 

The  plaintiff  is  entitled  to  judgment  directing  the  defend: 
receive  the  deed  of  conveyance  tendered  to  him  by  the  plair 
pursuance  of  the  contract,  and  pay  the  balance  of  the  considei 
168,101.51,  and  interest  thereon  from  October  23,  1894,  upo 
ment  of  the  several  mortgages  outstanding  upon  the  prope 
mentioned  in  the  submission.  The  plaintiff  is  entitled  to  tiu 
of  this  action. 

PRATT,  J.,  concurs.     BROWN,  P.  J.,  concurs  in  the  result 
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IN6ALSBB  T.  MURPHY  et  aL 

erne  Court,  General  Term,  Third  Dvoartment    Febmary  12,  1865.) 

JE»— Foreclosure— CouNTEBCLAiM. 

an  action  for  foreclosure  against  the  devisees  of  a  deceased  mort- 
r,  the  court,  on  decreeing  a  sale,  may  direct  the  proceeds  to  be  paid 
e  county  treasurer,  and  require  the  mortgagee  to  account  as  trustee 
ifendanta  under  the  will  of  the  mortgagor,  and  direct  the  amount  In 
lands  as  such  testamentary  trustee  to  be  applied  on  the  amount  ad- 
ed  due  on  the  mortgage. 

al  from  special  term,  Washington  county. 

m  by  Laura  B.  Ingalsbe  against  Julia  Murphy  and  others  to 

le  a  mortgage.    From  an  Interlocutory  judgment  decreeing 

ifendant  Julia  Murphy  is  entitled  to  an  order  of  reference 

proof  of  plaintiffs  accounts  as  testamentary  trustee,  plaintiff 

L    Af&rmed. 

ed  before  MAYHAM,  P.  J,  and  PUTNAM  and  HEEEICK, 

,  Northup,  for  appellant 

SullivaB,  for  respondent  Julia  Murphy. 

,  Arnold,  for  respondents  guardian  ad  litem  and  Howard  In- 


KECK,  J.      In  March,  1877,  one  Lyman  L.  Ingalsbe,  the 

of  the  plaintiff,  executed  and  delivered  to  the  plaintifC  a 
td  mortgage  for  the  sum  of  (3,377.  Lyman  L.  Ingalsbe  died 
,  1880,  leaving  a  last  will  and  testament,  wherein  he  appointed 
igalsbe  his  executor.    At  the  time  of  his  death  he  owned 

estate  covered  by  the  mortgage  tn  question,  and  several  other 
>f  realty  in  addition.  By  his  laat  will  and  testament,  all  his 
y,  both  real  and  personsd,  after  the  payment  of  his  debts  and  . 
ment  of  the  dower  right  of  his  widow,  was  given  to  the  plain- 
trust  for  the  benefit  of  his  children  until  the  youngest  child 
become  21  years  of  age,  when  the  property  should  be  divided 

between  them.  The  youngest  chUd  became  21  years  of  age 
the  commencement  of  this  action.  The  trial  court  found, 
ire  is  evidence  to  sustain  such  finding,  that,  after  the  pro- 
the  will,  the  plaintiff  took  possession  of  the  real  estate  of  the 
man  L.  Ingalsbe,  as  testamentary  trustee  under  his  said  last 
d  testament,  and  has  remained  in  possession  of  such  real 
as  such  trustee,  down  to  the  commencement  of  this  action, 
las  been  no  judicial  or  other  settiement  of  the  accounts  of 
intifl  as  such  trustee.  There  is  no  evidence  to  show  that  the 
r  ever  took  possession  of  any  of  the  personal  property  of  the 
r.  The  executor  named  in  the  will  died  some  time  before  the 
icement  of  this  action,  without  having  settled  the  estate,  and 
linistratMr  with  the  will  annexed  has  ever  been  appointed  in 
ce.    The  defendant  Julia  Murphy  is  one  of  the  children  of 

L.  Ingalsbe.  The  plaintiff  commenced  this  action  for  the 
sure  of  the  mortgage  in  question.  The  defendant  Julia  Mnr- 
erposed  an  answer  to  the  plaintiff's  complaint,  in  which  she 
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alleged  upon  information  and  belief  that  the  bond  and  moi 
referred  to  in  the  complaint  had  been  fully  paid  and  satisfied  1 
the  commencement  of  the  action.  For  a  farther  defense  she  i 
the  provisions  of  her  father's  will,  wherein  the  plaintiff  is  mat 
guardian  of  all  his  children  who  were  under  the  age  of  14 
at  the  time  of  his  death,  until  they  should  respectively  attai 
age  of  21  years;  and  also  the  provision  in  said  will  by  whi< 
his  property,  both  real  and  personal,  after  the  i>ayment  i 
debts  and  satisfaction  of  the  dower  right  of  his  widow,  wa 
veyed  to  the  plaintiff,  in  trust  for  the  benefit  of  his  children;  a 
leges  that,  after  the  probate  of  said  will,  the  plaintiff  entered 
the  discharge  of  her  duties  as  such  trustee,  and  took  possessi 
such  trustee  of  the  property  named  in  the  mortgage  and  the 
property  of  the  testator,  and  continued  in  the  exclusive  poss' 
and  control  thereof  down  to  the  present  time;  and  that  duri 
such  time  the  plaintiff  has  received  large  sums  of  money  on  a( 
of  such  trust,  and  that  she  has  supported  herself  almost  ei 
out  of  such  property,  and  that  she  has  never  accounted  f< 
property  so  received  by  her,  and  asks  that  she  be  compelled  1 
der  an  account  as  such  trustee,  and  that  anything  tOnnd  to  I 
from  her  from  the  receipts  of  such  property  be  charged  again 
bond  and  mortgage  in  question.  Upon  the  trial  the  court  foui 
amount  due  for  principal  and  interest  upon  said  mortgage 
f3,674.65,  and  directed  a  sale  of  the  premises  covered  by  snch 
gage,  and  that,  after  deducting  the  costs  and  expenses  of  sue] 
the  proceeds  thereof  be  paid  to  the  treasurer  of  tiie  county  of 
ington,  subject  to  the  order  of  the  court  The  court  furthei 
that  the  defendant  Julia  Murphy  was  entitied  to  an  order  of 
ence  to  take  proof  of  the  accounts  of  Laura  B.  Ingalsbe  as  su< 
tamentary  trustee,  and  report  the  same  to  the  court,  and  oi 
that  all  other  questions  be  reserved  until  the  coming  in  of  st 
port  The  defendant  Julia  Murphy  was  the  only  defendan 
made  answer  to  the  plaintiff's  complaint,  with  the  exception 
usual  formal  answer  of  the  guardian  ad  litem,  who  had  been  ai 
ed  as  such  for  several  infants,  the  descendants  of  deceased  chile 
Lyman  L.  Ingalsbe.  The  plaintiff  appeals  from  that  x>ortion 
interlocutory  judgment  which  directed  the  payment  of  the  pn 
of  the  sale  to  the  treasurer  of  Washington  county,  and  the  f 
provision  in  said  judgment  by  which  a  referee  was  appoin 
take  and  state  the  accounts  of  the  plaintiff  as'  trustee  under  tl 
will  and  testament  of  Lyman  L.  bigalsbe,  and  report  the  aa 
the  court  ^  order  that  the  court  "may  direct  the  amount 
hands  as  such  testamentary  trustee,  if  any  there  be,  to  be  a 
upon  the  amount  so  adjudged  due  upon  the  said  bond  and 
gage" 

The  appellant,  upon  this  appeal,  claims  that  the  court  h 
authority  or  jurisdiction  to  direct  the  proceeds  of  the  sale 
mortgaged  premises  to  be  deposited  with  the  treasurer  of  Wa 
ton  county,  and  had  no  authority  in  this  action  to  compel  the 
tiff  to  render  an  account  as  trustee,  and  no  authority  to  dedu 
moneys  found  in  her  possession,  or  due  from  her,  as  such  t 
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e  amount  of  mortgage,  and  no  authority  to  withhold  from 
amount  due  upon  her  mortgage  until  the  settlement  of  her 
8  as  trustee.  She  claims  that  that  portion  of  the  answer 
efendant  Julia  Murphy  in  which  she  alleges  the  possession 
)laintifl  as  trustee  of  the  testator's  property,  and  failure  to 
for  the  same,  was  not  properly  pleaded;  that  it  did  not 
lie  a  counterclaim  to  the  plaintiff's  cause  of  action,  and 
:  a  proper  subject  of  investigation  and  trial  upon  the  fore- 
of  the  mortgage  in  question.  I  think  these  contentions  of 
ellant  are  erroneous.  The  debt  secured  by  the  bond  and 
^  in  question  has  now  become  one  against  the  estate  of 
tgagor,  and  the  only  persons  interested  in  that  estate,  ex- 
editors  thereof,  are  the  children  of  the  mortgagor,  and 
scendants.  If  the  plaintiff  had  been  in  ajoy  form  indebted 
lestator  at  the  time  of  his  death,  the  amount  of  such  debt 
lave  been  deducted  from  the  amount  due  upon  the  bond 
trtgage.     The  payment  of  this  bond  and  mortgage  sub- 

0  much  from  the  estate  which  has  been  left  in  trust  for  the 
of  his  children ;  and  if,  since  his  death,  the  mortgagee,  who 
he  guardian  of  his  children,  and  the  trustee  of  t~he  property, 
ig  the  mortgaged  property  that  he  had  left  in  trust  for 
tnefit,  has  become,  by  appropriating  or  withholding  a  por- 
such  trust  property,  indebted  to  such  children,  I  can  see 

1  reason  in  equity  why  the  amount  of  such  indebtedness 
aot  be  deducted  from  the  amount  of  her  claim  against  the 

An  action  to  foreclose  a  mortgage  is  an  equitable  one 
:q.  Jur.  §§  112, 171);  and  it  is  a  familiar  maxim  "that  he  who 
ato  a  court  of  equity  must  do  equity";  and  it  seems  to  me 
equity  that  the  plaintiff,  before  she  forces  payment  of  her 
dm,  which  takes  so  considerable  a  portion  of  the  property 
wards  and  cestuis  que  truatent  from  them,  should  deduct 
>m  such  amounts  as  she  has  received  while  she  has  been  act- 
:ru8tee,  if  any,  which  have  not  been  otherwise  properly  ex- 
by  her  in  the  course  of  executing  such  trust  To  hold  to 
trary,  and  award  her  payment  of  the  full  amount  due  upon 
>nd  and  mortgage,  and  force  her  wards  to  compel  an  ac- 
5  in  a  separate  action,  would  not  only  compel  unnecessary 
in,  circuity  of  action,  and  expense,  but  might  also  practically 
a  their  being  unable,  at  the  end  of  such  action,  to  procure 
eir  guardian  and  trustee  payment  of  the  amount  found  due 
T  to  them.  By  that  time  the  amount  paid  over  to  her  upon 
rtgage  might  be  expended,  dissipated,  or  by  some  means 
>eyond  the  process  of  the  court  The  plaintiff  has  come  into 
of  equity  to  enforce  her  rights.  All  the  parties  necessary 
termination  of  all  the  equities  between  her  and  the  estate 
testator,  and  between  her  and  the  testator's  children,  are 
(ore  the  court  The  court  has  jurisdiction  of  the  action, 
jurisdiction  of  the  parties,  and  it  is  a  familiar  rule  of  equity 
len  it  once  obtains  jurisdiction  of  a  cause  for  one  purpose 
retain  it  generally.  To  do  complete  justice  between  the 
a  court  of  equity  will  retain  the  cause  for  the  purpose  of 
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affording  all  necessary  and  adequate  relieL  Lvnch  t.  Ba 
Co.,  129  N.  Y.  274-279,  29  N.  E.  315;  Dammert  t.  Osbom,  140 
30-45,  35  N.  E.  407.  "The  object  of  the  Code  is,  as  it  is  the 
of  equitj,  to  avoid  a  multiplicity  of  actions  and  useless  ex; 
and  to  effect  a  complete  determination  of  all  matters  whict 
come  into  controversy  and  litigation  between  the  same  part 
one  action."  Shepard  v.  Railroad  Co.,  117  N.  Y.  442-450,  23 
30;  Hunter  v.  Railroad  Co.,  141  N.  Y.  281-286,  36  N.  E.  400, 
case  before  us  seems  to  me  one  peculiarly  appropriate  for  the 
to  exercise  its  authority  in  compelling  a  settlement  of  all  c 
versies  and  questions  between  parties  in  one  action.  An 
principle  of  equity  enunciated  in  the  cases  cited  are  sing 
applicable  to  the  case  of  a  creditor  of  an  estate,  who  is  at  the 
time  trustee  of  the  same  estate,  and  the  guardian  of  the  1 
claries  of  that  estate,  and  who,  it  is  alleged,  has  never  renderc 
account  of  her  proceedings  as  such  trustee  and  guardian,  1 
indebted  to  her  wards  for  some  portion,  at  least,  of  the  pn 
or  fmits  of  the  property  she  has  been  in  poss'ission  of,  and  man 
presumably,  for  their  benefit  The  proceeding  of  the  trial 
in  this  action  is  in  harmony  with  the  principle  herein  set 
It  "avoids  a  multiplicity  of  actions  and  useless  expense,' 
"effects  a  complete  determination  of  all  matters  which  may 
into  controversy  and  litigation  between  the  same  parties  b 
action,"  and  insures  a  certainty  of  protection  of  the  rights  i 
wards  of  the  plaintiff  by  withholding  from  her  the  amonnt  < 
claim  against  the  estate  until  she  has  settled  her  accounts 
that  estate.  For  these  reasons  the  judgment  appealed  from  f 
be  affirmed,  with  costs.     All  concur. 


(84  Han,  240.) 

SPRA6UB  et  al.  V.  COCHRAN  et  aL 

(Supreme  Court,  General  Term,  Third  Department    Febroaiy  12,  : 

Pabties — Assignor  of  Mortoagb — Enfobcembnt  of  Libk. 

A  mortgage  which,  by  mutual  mistake  of  the  i>artles,  omitted  a 
of  the  premises  Int^ided  to  be  mortgaged  was  assigned  by  the  moi 
in  Ignorance  of  the  mistake,  and  with  the  representation  that  It  em 
all  the  land  Intended  to  be  Included  therein.  The  assignee  obtalnec 
mation  of  the  mortgage,  and  foredosed  It,  not  knowing  that  In  the 
while  the  mortgagor  had  conveyed  the  omitted  p<»tlon  of  the  prea 
his  daughters,  and  therefore  the  daughters  were  not  made  parties  to 
tlon  to  reform  and  f oredoee.  Bdd,  that  the  mortgagee,  being  liable 
representation  to  the  assignee  that  the  mortgage  covered  the  whoU 
Ises,  was  a  proper  party  plaintiff,  as  well  as  the  assignee,  In  an  ac 
declare  the  mortgage  a  lien  on  such  omitted  portion,  and  to-enforo 

Appeal  from  special  term,  Bullivan  county. 

Action  by  Warner  E.  Sprague  and  Antoinette  Appley  a 
William  B.  Cochran  and  others  to  enforce  against  certain  lai 
lien  of  a  mortgage  executed  by  William  B.  Cochran  in  fa' 
Antoinette  Appley,  and  by  her  assigned  to  Warner  E.  Sp 
From  an  order  overruling  a  demurrer  to  the  complaint,  and  fr 
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interlocutory  judgment  entered  thereon,  defendants  appeal.     Af- 
firmed. 

For  former  report,  see  24  N.  Y.  Supp.  369. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK,  JJ. 

Geo.  H.  Carpenter,  for  appellants. 
T.  F.  BuBh^  for  respondents. 

MAYHAM,  P.  J.  The  demurrer  is  solely,  based  upon  the  mis- 
joinder of  parties  plaintiff.  In  order  to  determine  whether,  upon 
the  face  of  the  complaint,  there  is  or  is  not  a  misjoinder  of  parties 
plaintiff,  a  brief  r^sum^  of  the  allegations  of  the  complaint  may  be 
necessary.  It  alleges,  in  substance,  that  William  B.  Cochran,  one 
of  the  defendants,  was  the  owner  of  certain  real  estate,  which  he 
undertook  to  mortgage  to  Appley,  to  secure  a  loan  of  money  made  by 
her  to  him.  In  making  the  mortgage,  a  valuable  portion  of  the 
real  estate  which  was  to  have  been  embraced  therein  was  by  mutual 
mistake  omitted  from  the  same.  Without  knowledge  of  that  omis- 
sion,  Appley  assigned  the  mortgage  to  Bpragne,  representing  and  be- 
lieying  that  it  embraced  all  of  the  mortgagor's  land  intended  to  be 
included  therein.  Sprague  foreclosed  the  mortgage,  and  became 
the  purchaser  of  the  land  covered  by  it,  and  as,  in  that  action,  the 
mortgage  had  been  reformed  so  as  to  cover  the  land  omitted  from 
the  mortgage  by  mistake,  the  whole  of  the  land  was  sold,  and 
Sprague,  the  assignee  of  the  mortgage,  became  the  purchaser,  and 
took  the  referee's  deed.  The  complaint  also  alleges  that  before  the 
foreclosure,  Cochran,  the  mortgagor,  fraudulently  conveyed  the  land 
left  out  of  the  mortgage  by  mistake  to  his  two  daughters.  It  also 
alleges  that  Cochran,  after  the  making  of  the  mortgage,  married,  and 
that  his  wife  has,  or  claims  to  have,  an  inchoate  right  of  dower  in 
the  premises  left  out  of  such  mortgage  by  mistake;  that  at  the  time 
of  the  commencement  of  the  action  to  foreclose  the  mortgage  the 
deed  to  the  daughters  had  not  been  recorded,  and  their  claim  under 
the  deed  was  unknown  to  the  plaintiff  in  the  foreclosure  proceeding, 
and  they  were  not  parties  to  that  action;  that  on  the  foreclosure  of 
the  mortgage  there  was  a  deficiency;  that  the  grantees  under  the 
deed  from  Cochran  are  In  possession  of  the  premises  so  left  out  of 
the  mortgage,  and  refuse  to  surrender  to  Sprague,  the  purchaser, 
under  an  assignee  of  the  mortgage,  or  the  person  or  persons  having 
his  interest  We  are  inclined  to  think  that,  under  the  facts  alleged 
in  the  complaint,  both  the  mortgagee  and  assignee  of  the  mortgage 
are  proper,  if  not  necessary,  parties  plaintiff  in  this  action.  Appley, 
by  her  assignment  of  the  mortgage,  representing  to  the  assignee 
that  it  covered  all  of  the  premises  which  by  mistake  were  left  out  of 
the  description,  was  clearly  liable  to  the  assignee  to  make  good  that 
representation.  Sprague,  who  had  purchased  and  foreclosed  the 
mortgage,  had  a  right  to  the  complete  title  to  the  entire  mortgaged 
premises,  as  well  that  included  in  the  actual  description  of  the  mort- 
gage as  that  left  out  by  mistake.  As  the  daughters  of  Cochran  were 
not  parties  to  the  action  of  foreclosure,  and  not,  therefore,  bound 
by  the  judgment  reforming  the  mortgage,  their  deed,  though  fraudu- 
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lent,  was  a  cloud  upon  the  title  of  the  purchaser  under  the  mo 
which  was  not  discoverable  by  a  mere  inspection  of  the  recoi 
which  SfHrague  in  this  action  would  be  interested  in  having  re 
Both  of  the  plaintiffs  therefore  had  a  direct  interest  in  th< 
demanded  in  the  complaint  Mrs.  Appley  had  parted  with  h( 
title  to  the  mortgage  bj  the  assignment  She  had  a  direct  int< 
having  the  mistake  corrected  so  as  to  relieve  her  upon  her  wt 
as  to  the  extent  of  the  mortgaged  premises.  In  Malins  v.  ! 
4  N.  Y.  404,  it  was  held  that  when  a  party  had  conveyed  by  de 
from  incumbrance,  relying  upon  a  mortgagee  to  releaae,  upon 
cient  consideration  paid  therefor,  a  portion  of  the  land  co 
from  the  lien  of  the  mortgage,  the  grantor  of  such  land  migh 
tain  an  action  to  compel  such  release,  although  he  had  no  i 
In  the  land,  he  having  conveyed  away  Ms  interest  by  warrant 
The  ground  of  such  right  was  his  liability  to  his  grantee 
covenants  of  warranty.  Applying  the  doctrine  of  that  case 
one  at  bar,  and  Mrs.  Appley  is  clearly  a  proper  party  plaintiff 
action.  See,  also,  Pendergast  v.  Greenfield,  127  N.  Y.  23,  2^ 
388.  We  think  that  Sprague  also  had  an  interest  in  the  e 
matter  of  this  action,  which  arose  out  of  the  same  transact!* 
the  language  of  section  446  of  the  Code  of  Civil  Procedure, 
"an  interest  in  the  subject  of  the  action  and  in  obtaining  th 
ment  demanded."  It  is  difiQcult  to  see  how  a  complete  det( 
tion  of  the  right  of  both  of  these  plaintiffs  can  be  had  withoi 
presence  before  the  court,  and  we  can  see  no  possible  harm 
defendant,  under  the  rules  relating  to  parties  in  equitable  t 
by  having  them  united  as  plaintiffs  in  tiiis  action.  Murray  - 
1  Barb.  Ch.  59;  Kennedy  v.  City  of  Troy,  14  Hun,  312;  Ha 
Holister,  64  N.  Y.  1-4.  By  having  the  rights  and  interest  < 
of  the  plaintiffs  adjusted  in  this  action,  a  multiplicity  of  actio: 
be  avoided,  which,  in  equity,  is  always  desirable.-  Shepard  ' 
road  Co.,  117  N.  Y.  442-447,  23  N.  E.  30;  Townsend  v.  Boge 
N.  Y.  374, 27  N.  E.  555.  We  think  the  defendant  William  B.  C 
is  a  proper  party  defendant,  and  the  demurrer  as  to  him  can 
sustained.  He  is  charged  in  the  complaint  with  being  a  p 
the  fraudulent  conveyance  to  his  daughters.  He  is  also  in 
sion  of  the  lands  with  his  fraudulent  grantees,  as  appears  by  tl 
plaint,  which  is  admitted  by  the  demurrer.  Hubbell  v.  Bi 
Hun,  200;  Miller  v.  Hall,  70  N.  Y.  250.  As  the  rule  on  demu 
the  construction  of  the  pleading  demurred  to  is  to  allow  all  : 
able  intendment  in  support  of  the  pleading  demurred  to,  w< 
the  demurrer  in  this  case  must  be  overruled.  Demurrer  ovf 
and  judgment  on  demurrer  ordered  for  the  plaintiff,  with 
with  leave  to  the  defendants  to  answer  on  payment  of  costa 
murrer.     All  concur. 
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(84  Hon,  252.) 

BELLBK  T.  AMTISDBIi  et  aL 

(Snpreme  Oonrt,  General  Term,  Third  Department    February  28,  1895.) 

MoBTOAOES— Partition  of  Mortoaobd  Land— DBDucrme  Costs  of  PA»rrriON. 
Where  an  action  is  brought  for  partition  of  mortgaged  land,  and  It  ap- 
pears that  the  mortgage  covers  other  laud  than  that  sought  to  be  par- 
titioned, but  the  relative  value  of  the  different  parcels  covered  by  the  mort- 
gage is  not  shown,  the  costs  of  the  partition  suit  cannot  be  deducted 
from  the  proceeds  of  the  partition  sale  before  satisfactlim  of  the  mott- 
gage. 

Appeal  from  special  term,  Schoharie  county. 

Action  by  Charles  A.  C.  Seller  against  Sarah  Jane  Antisdel  and 
others  for  partition,  ^ere  was  a  judgment  in  favor  of  plaintiff, 
and  defendants  appeal.     Modified. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

A.  B.  Coons,  for  appellants. 

L  W.  Winne  (G.  M.  Palmer,  ot  counsel),  for  respondent. 

PEE  CUBIAM.  We  think,  as  a  general  rule,  to  which,  of  course, 
there  may  be  exceptions,  that  when,  in  an  action  of  partition,  a 
mortgagee  is  brought  in  as  a  party  defendant,  and  it  is  proposed 
to  pay  snch  mortgage  from  the  proceeds  of  the  sale  of  the  property 
upon  which  his  mortgage  is  a  lien,  the  costs  of  such  partition  should 
not  be  deducted  from  the  proceeds  of  the  sale  before  applying  the 
same  in  eztinguishment  of  the  mortgage.  Unless  the  mortgagee 
has  unnecessarily  increased  the  costs  and  expenses  of  litigation, 
there  is  no  reason  why  he  should  be  compelled  to  pay  any  portion 
of  the  costs  of  the  action  in  partition,  which  he  might  be  compelled 
to  do  tf  the  costs  of  such  action  were  to  be  deducted  from  the  pro- 
ceeds of  the  sale  first,  and  the  remainder  applied  to  the  satisfaction 
of  his  mortgage.  There  is  some  difficulty,  howerer,  in  applying  that 
mle  in  this  case.  It  is  contended  that  the  mortgage  is  a  lien  upon 
some  10  acres  of  land  in  addition  to  that  sought  to  be  partitioned. 
This  does  not  clearly  appear  from  the  case,  and  the  appellants 
haye  excepted  to  those  findings  of  the  referee  from  which  it  might 
be  inferred  that  there  is  more  property  covered  by  the  appellants' 
mortgage  than  that  sought  to  be  partitioned;  but  in  the  appel- 
lants' brief  it  is  practically  admitted  that  snch  mortgage  does  cover 
land  in  addition  to  that  sought  to  be  partitioned,  and  to  which  ap- 
I)ellants  could  resort  to  make  up  any  deficiency  which  might  arise 
from  applying  the  proceeds  of  that  portion  of  the  land  involved, 
corered  by  the  mortgage,  to  the  payment  of  their  mortgage,  after 
deducting  a  pro  rata  share  of  the  costs  in  this  action  from  such 
proceeds.  'Ae  relative  value  of  the  different  parcels  of  land  cov- 
ered by  the  appellants'  mortgage  nowhere  appears  in  the  case,  and 
does  not  seem  to  hare  been  found  or  considered  by  the  referee  or  by 
the  special  term;  so  that  we  find  ourselves  somewhat  embarrassed 
as  to  the  proper  disposition  of  the  matter;  but  it  seems  to  us  that 
the  judgment  entered  should  be  so  modified  as  to  provide  that  the 
proceeds  of  the  sale  of  that  part  of  the  premises  described  in  the 
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complaint  which  are  covered  by  the  mortgage  of  the  appella 
first  applied  in  satisfaction  of  said  mortgage  before  any  part  1 
shall  be  applied  in  payment  of  the  costs  of  this  action,  or, 
respondent  so  elect,  the  decree  may  be  so  modified  as  to  provi 
the  sale  of  such  premises,  subject  to  the  lien  of  the  app€ 
mortgage.  As  so  modified,  the  order  appealed  from  is  af 
vdth  flO  costs  and  disbursements  of  this  appeal,  to  be  paid  fr( 
proceeds  of  the  sale  of  the  premises  described  in  the  com 
All  concur. 


OLIVER  T.  PRBNOH  et  aL 
(Snpreme  Court,  General  Tenm,  Third  Department    February  26, 

BbaBGUMBNT — CONBIDBRATION  OF  QdBSTIONB    NOT  R\ISBD   BbLOW. 

A  reargument  on  the  ground  that  the  coart  on  appeal  considere 
tlons  which  were  not  raised  in  the  trial  court  will  not  be  grantee 
It  appears  that  such  qnestlons  were  discussed  on  appeal  by  count 
no  objection  was  then  made  thai  such  auefltl(»a  were  not  raised  tx 

Motion  by  plalntifF  (appellant)  for  reargument     Denied. 
For  decision  on  appeal,  see  31  N.  Y.  Supp.  740. 
Argued  brfore  MAYHAM,  P.  J,  and  PUTNAM  and  HEB 
JJ. 

Hale,  Bulkley  &  Tennant,  for  appellant. 
A.  Frank  B.  Chace,  for  respondents. 

PER  CURIAM.  It  is  urged  that  a  reargument  of  this  case 
be  had,  for  the  reason  that  the  opinion  handed  down  by  tMi 
discusses  the  defecttve  notice  of  motion,  and  the  case  do 
show  that  the  objection  that  it  was  defectiye  was  taken  bef< 
special  term.  On  the  argument  before  this  court,  the  ob, 
was  taken  orally,  and  elaborately  discussed  by  respondents' 
sel  in  his  printed  points,  and  no  objection  was  made  that  tha 
tion  was  not  raised  in  the  court  below,  which  is  probably  the 
of  the  discussion  of  the  defective  notice  of  motion  in  the  c 
handed  down  by  the  court  But,  whatever  led  to  that  discnst 
the  opinion,  the  motion  was  also  considered  upon  its  merits,  a 
conclusion  of  the  special  term  was  fully  concurred  in  by  this 
On  this  motion  for  a  reargument,  the  respondents  show  by  afi 
which  is  denied  by  aifidavit  on  the  part  of  the  appellant,  tb 
specific  objections  that  the  moving  papers  were  defective  wai 
at  the  special  term,  before  the  argument  upon  the  merits, 
there  seems  to  be  another  and  almost  insuperable  objection  i 
court's  granting  any  relief  on  the  appeal  from  the  order  ir 
tion.  No  specific  error  in  the  judgment  being  stated,  either 
order  to  show  cause,  which  was  in  this  case  the  notice  of  o 
or  in  the  afSdavit  upon  which  it  was  granted,  a  reversal 
special  term  order  by  this  court  would  furnish  the  moving 
no  relief,  unless  an  order  modifying  the  judgment  was  mt 
this  court  on  appeal;  and,  in  the  absence  of  any  specific  d< 
tion  in  the  moving  papers  of  the  particular  irregularity  comp 
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I  difficult  to  see  how  this  conrt  coxild,  from  an  inspection  of 
Inminous  record,  satisfactorily  correct  the  supposed  irreg- 
s  which  the  appellant  claims  existed,  without  having  the 
>n  of  the  court  directed  specifically  to  them,  either  in  the 
of  motion,  or  the  affidayits  on  which  the  motion  was  made, 
ition  for  a  reargument  is  denied,  with  f  10  costs  and  printing 
ements. 


ACKLEY  V.  WELCH  et  aL 

«me  Coart.  General  Term,  Fourth  Department    Febmary,  1895.) 

:!»CB— DtrPLiCATE  Letters— Prei.imikary  Pi  oof. 

Jtlmony  of  a  party  that  the  paper  offered  by  him  In  evidence  Is  the 

Icate  of  a  letter  written  by  him  and  mailed  to  defendant,  and  not 

■ned  to  him,  though  It  was  Inclosed  In  a  request  envelope.  Is  sufficient 

nder  the  letter  admissible  in  evidence,  no  objection  being  raised  that 

IB  not  the  best  evidence. 

Lt/— Review— Objections  not  Raised  Beix)w. 

lere  the  only  objection  raised  at  the  trial  to  the  admissibility  of  a 

Icate  of  a  lettw  mailed  by  plalntitr  to  defendant  was  that  it  was  In- 

letent.  Immaterial,  irrelevant,  and  not  properly  proven.  It  cannot  be 

:ted  on  appeal  that  the  letter  -was  secondary  evidence,  and  the  pre- 

lary  proof  to  authorize  its  admission  was  not  made. 

al  from  judgment  on  report  of  referee. 

in  by  David  B.  Ackley  against  George  H.  Welch  and  Etta 

impleaded  with  another.    There  was  a  judgment  in  favor  of 

f,  and  defendants  "Welch  appeal.    Affirmed. 

ed  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

P.  Dorthy,  for  appellants. 
Brown,  for  respondent. 

TIN,  J.  The  referee  found  that  the  contracts  set  forth  in 
iplaint  herein  were  duly  made  and  executed  by  the  parties 
action;  that  the  provisions  of  all  of  said  contracts  were 
id  with  and  fulfilled  on  the  part  of  the  plaintiff,  but  that 
endants  failed  to  fulfill  them  upon  their  part ;  and  that,  by 
thereof,  the  plaintiff  sustained  damage  in  the  sum  of  1459.92. 
careful  examination  of  the  testimony  given  upon  the  trial, 
satisfied  that  the  conclusions  reached  by  the  referee  were 
Bd  by  the  evidence,  and  that  the  judgment  herein  should 
[isturbed  unless  some  error  has  been  committed  in  the  recep- 
rejection  of  evidence. 

le  trial  the  plaintiff,  while  being  examined  as  a  witness,  was 
1  letter  written  by  him  to  the  defendant  Ritter,  January  31, 
Be  testified  that  it  was  his  signature  to  the  letter;  that  he 
a  duplicate  of  it  to  the  defendant  Ritter  at  84  West  Broad- 
jw  York  City;  that  there  was  a  card  upon  the  envelope  in 
t  was  inclosed;  and  that  he  did  not  receive  it  back;  and 
th  the  duplicate  sent  and  the  one  retained  were  signed  by 
'he  letter  was  offered  in  evidence  by  the  plaintiff.  The  de- 
objected  to  it,  on  the  grounds  tliat  it  was  not  properly 
'.32N.v.s=.no..5 — 37 
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proven,  and  incompetent;  also,  as  "incompetent  and  immi 
and  not  properly  made  for  its  reception."  The  letter  was  n 
in  evidence,  and  the  defendants  excepted.  The  plaintiff  al 
tifled  that: 

"There  were  two  of  these  letters.  The  other  one  (dated  February  6, 
signed,  and  addressed  and  mailed  to  W.  O.  Ritter,  New  York.  On 
velope  was  'George  H.  Welch  &  Co.,  D.  B.  Ackley,  Manager,  75 
Utlca,  N.  Y.'  1  wrote  on  myself,  'If  not  called  f<»,  return  after  flv 
The  address  was  75  Arcade  Building,  and,  if  not  called  for.  It  wa 
returned  to  that  address.    It  was  never  returned." 

Again,  the  letter  was  shown  the  witness,  and  he  testified: 

"I  dictated  this  letter.  That  la  not  the  letter  that  was  sent,  and  aft 
came  into  my  possession;  that  is,  a  carbon  copy  was  made,  and,  I  thi 
sent.  That  is  the  original.  The  copy  was  sent,  or  the  duplicate  of  it 
sent  by  mall,  postage  prepaid,  and  addressed  to  W.  G.  Ritter,  84  Bn 
New  York  City,  who  claimed  that  to  be  his  post-office  address." 

After  this  proof  was  given,  the  letter  was  offered  in  eviden 
objected  to  as  incompetent,  immaterial,  irrelevant,  and  not  pi 
proved.     The  case  then  states: 

"This  letter  was  offered  December  10,  1893,  and  Is  now  marked 
11,'  as  it  was  received  at  that  time,  but  not  marked." 

When  first  offered,  it  was  objected  to  upon  the  same  gro 
the  preceding  one,  and  received,  to  which  the  defendants  exi 

The  most  serious  question  presented  upon  this  appeal  is 
the  correctness  of  these  rulings.  It  may  be  observed  in  j 
that  the  letters  sent  and  those  retained  were  signed  by  the  pi 
and  perhaps  might  be  regarded  as  duplicate  originals,  an 
the  rule  preventing  the  introduction  of  a  copy  without  first 
the  defendant  notice  to  produce  the  original  may  not  havi 
violated  in  receiving  them  in  evidence.  Totten  v.  Bucy,  57  M 
But,  be  that  as  it  may,  it  will  be  observed  that  the  defendt 
no  time  objected  to  the  admission  of  these  letters  upon  the  { 
that  they  were  copies  or  not  the  best  evidence.  The  only 
tions  raised  to  either  were  that  it  was  incompetent,  immi 
■  irrelevant,  and  not  properly  proved.  We  think  none  of  th< 
jections  were  well  taken.  Proof  that  these  letters  were  ma 
the  defendant,  postpaid,  raised  a  presumption  that  they  w 
ceived  by  him,  and,  until  repelled  by  proof,  was  sufficient  e^ 
of  that  fact.  Bell  v.  Insurance  Co.,  19  Hun,  238;  People  v.  i 
Medical  College,  26  Hun,  348,  affirmed  89  N.  Y.  635;  Austin 
land,  69  N.  Y.  571;  2  Whart.  Ev.  §  1323.  The  letters  were 
relevant,  material,  competent,  and  properly  proved.  The  onl; 
objection  that  could  have  been  made  to  their  reception,  even 
were  copies,  was  that  they  were  not  the  best  evidence.  1 
omitted  to  raise  that  objection  upon  the  trial,  we  do  not  think 
be  raised  for  the  first  time  upon  appeal.  To  entitle  a  ps 
the  review  of  a  ruling  of  a  trial  court  upon  the  question 
mitting  or  rejecting  evidence,  there  must  be  a  prop«:  ob, 
taken  to  the  evidence  when  offered,  and  an  exception  taken 
ruling  thereon.  Overruling  a  general  objection  to  evidence  ' 
sustained  on  appeal,  unless  it  clearly  appears  that  there  if 
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of  objection  which  could  not  hare  been  obTiated  if  it  had 
3eeified,  or  unless  the  eTidence,  in  any  aspect  of  the  case, 
competent  Daly  v.  Byrne,  77  N.  Y.  182;  Williams  v.  Sar- 
t6  N.  Y.  481;  Tooley  v.  Bacon,  70  N.  Y,  34;  Quinby  v.  Straus, 
'.  664.  In  Stevens  v.  Brennan,  79  N.  Y.  254,  it  was  held  that 
ral  objection  to  a  question  could  only  be  considered  as  ap- 
to  the  competency  or  materiality  of  the  point  sought  to  be 
and  not  to  the  competency  of  the  witness  to  testify  upon 
iject  The  objections  taken  by  the  appellants  to  the  admis- 
these  letters  related  to  the  materiality,  relevancy,  and  com- 
r  of  the  evidence  itself,  and  not  to  the  manner  of  proving 
If  the  proper  objection  had  been  interposed,  presumably 
intifl  would  have  obviated  it  by  giving  notice  to  the  defend- 
produce  these  letters.  Hence  we  think  that  the  defendants' 
ons  to  these  rulings  were  not  well  taken.  We  have  exam- 
e  various  other  exceptions  taken  by  the  appellants,  but  have 
lone  that  require  special  discussion  or  that  would  justify  a 
1. 
ment  afQrmed,  with  costs.    All  concur. 


LOWBIAN  V.  ELMIBA,  a  &  N.  R.  CO. 
eme  Gourt,  0«neral  Term,  Foorth  Deportment    February,  1895.) 

JT0H8   AND   AdMINIBTIIATORB — APPOIHTMKNT — COLLATERAL  ATTACK. 

e  appointment  of  an  administrator  cannot  be  collaterally  attacked, 
'e  all  the  Jurisdictional  facts  appear  in  the  proceedings  for  bis  appolnt- 

-LmrTATIOK  ov  Adthobitt. 

der  Code  Civ.  Proc.  t  2664,  providing  that,  where  a  right  of  action 
anted  to  an  administrator  by  special  provision  of  law,  the  surrogate 
issue  letters  limited  to  the  prosecution  of  such  action,  but  restraln- 
the  administrator  from  enforcing  any  Judgment  recovered  therein 
further  security  is  given,  payment  of  the  Judgment  in  such  case 
efendant  does  not  discharge  him  therefrom,  though  the  administrator 
also  the  general  guardian  of  the  next  of  kin  of  intestate. 
—Distributive  Shabe  of  Infant. 

der  Code  Civ.  Proc.  {  2746,  providing  that,  where  a  distributive  share 
.yable  to  an  infant,  the  surrogate's  court  may  direct  It  to  be  paid  to 
general  guardian  on  bis  giving  a  certain  special  bond,  but  that  It 
Irection  is  made  It  shall  be  paid  to  the  county  treasurer,  an  adminis- 
«■  has  no  right  to  pay  a  distributive  share  to  the  general  guardian  of 
nfant,  unless  directed  by  the  surrogate's  court 

>al  from  special  term,  Chemung  county. 
)n  by  Seymour  Lowman,  as  administrator  of  Charles  G.  Judd, 
;d,  against  the  Elmira,  Cortland  &  Northern  Railroad  Com- 
:o  set  aside  and  vacate  the  satisfaction  executed  by  Jacob 
rtz,  the  attorney  for  Hurd  B.  Judd,  of  a  judgment  recovered 
L  Hurd  B.  Judd,  as  administrator  of  Charles  Q.  Judd,  de- 
against  defendant  There  was  a  judgment  in  favor  of 
f,  and  defendant  appeals.  AfSrmed. 
led  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

erick  Collin,  for  appellant 
win  &  Baldwin,  for  respondent. 
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MERWIN,  J.  On  the  24th  October,  1885,  Charles  G.  Jodd,  then 
being  in  the  employ  of  the  defendant  as  a  brakeman,  was  killed 
while  in  the  performance  of  his  duties,  and  died  intestate,  leading, 
him  surviving,  as  his  only  heir  and  next  of  kin,  a  daughter,  ESmily 
B.  Judd,  an  infant,  and  leaving  no  widow.  On  the  10th  November, 
1885,  Hurd  B.  Judd,  of  Pittston,  in  the  state  of  Pennsylvania,  wa» 
appointed  general  guardian  of  the  said  infant  by  the  surrogate's 
court  of  the  county  of  Chemung.  This  appointment  was  based 
on  the  petition  of  Hurd  B.  Judd,  which  stated,  among  other  things, 
that  he  resided  at  Pittston,  and  was  the  uncle  of  the  minor;  that 
the  minor  was  eight  years  old,  and  resided  in  the  city  of  Elmira, 
and  had  no  property,  real  or  personal,  with  the  exception  of  |17 
due  to  her  deceased  father.  On  the  3d  day  of  March,  1886,  Hurd  B. 
Judd,  as  general  guardian  of  the  minor,  applied  to  the  sarrogate'a 
court  of  Chemung  county  for  letters  of  administration  npon  the 
estate  of  Charles  G.  Judd.  His  verified  petition  stated,  among 
other  things,  that  Charles  G.  Judd,  at  the  time  of  his  death,  resided 
in  the  city  of  Elmira,  in  said  county;  that  he  died  intestate,  and 
the  value  of  his  personal  property  did  not  exceed  |50;  that  he  came 
to  his  death  by  reason  of  injuries  through  the  negligence  of  this 
defendant,  and  that  the  petitioner  desired  to  commence  an  action, 
as  administrator,  to  enforce  the  liability  given  by  the  statute; 
that  the  petitioner  had  no  property  in  this  state,  and  no  means  of 
procuring  bondsmen  or  giving  a  bond  for  the  amount  of  the  prob- 
able recovery.  Thereupon,  the  surrogate's  court,  upon  the  peti- 
tioner filing  a  bond  in  the  sum  of  fSOO,  issued  letters  to  Hurd  B. 
Judd.  These  letters,  after  reciting  the  death  and  residence  of 
Charles  G.  Judd,  and  that  a  right  of  action  is  reserved  and  granted 
by  special  provision  of  law,  and  that  Hurd  B.  Judd  is  entitled  to 
the  administration  of  said  estate,  and  has  filed  the  proper  oath, 
proceeds  as  follows; 

"We  do  by  tliese  presents  depute,  constitute,  and  appoint  you.  the  said 
Hurd  B.  Judd,  administrator  of,  all  and  singular,  the  goods,  chattels,  and 
credits  which  were  of  the  said  Charles  G.  Judd,  deceased.  These  letters, 
however,  are  limited  to  the  prosecution  of  an  action  by  said  administrator 
to  recover  damages,  by  special  provision  of  the  law,  by  reason  of  the  deaili 
of  said  Charles  G.  Judd,  deceased;  and  you,  the  said  Hurd  B.  Judd,  as  sudi 
administrator,  are  hereby  restrained  from  a  compromise  of  any  such  action, 
and  the  enforcement  of  any  judgment  recovered  in  any  such  action,  nntll  the 
further  order  of  the  surrogate  of  the  said  county  of  Chemung.  Granting, 
by  these  presents,  unto  said  administrator,  full  power  to  administer  upon  the 
estate  of  said  deceased,  and  to  do  and  perform  any  duties  and  acts  relating 
thereto,  which  by  the  laws  of  this  state  are  required  of  administrators  ap- 
pointed by  the  surrogate,  and  the  performance  of  which,  In  the  administra- 
tion of  said  estate,  may  be  necessary  for  the  due,  faithful,  and  proper  admin- 
istration thereof.  Subject,  however,  to  the  conditions,  limitations,  and  restric- 
tions hereinbefore  mentioned." 

Thereafter,  an  action  was  brought  in  the  supreme  court  against 
the  defendant,  in  the  name  of  Hurd  B.  Judd,  as  such  administrator, 
upon  the  cause  of  action  referred  to  in  the  petition  and  letters, 
and  Jacob  Schwartz  was  the  plaintiff's  attorney  therein.  It  was 
brought  to  trial  in  October,  1886,  and  a  verdict  rendered  in  favor 
of  the  plaintiff  therein  for  $4,000;  and,  upon  this,  judgment  was 
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intered  on  the  29th  October,  1886,  for  $4,349.31,  damages  and 
On  the  26th  July,  1887,  the  defendant  paid  to  said  Schwartz 
im  of  f4,750  in  settlement  of  the  judgment,  and  also  of  an- 
claim  upon  which  a  suit  was  pending  in  the  supreme  court, 
or  of  one  Rogers,  against  the  same  company,  to  recover  three 
r  thousand  dollars,  in  which  suit  the  said  Schwartz  was  the 
ley  for  the  plaintiff  Sogers.  These  two  claims  were  settled 
amp  amount,  and  no  division  made  at  the  time,  so  that  how 
was  for  one  or  the  other  does  not  appear.  At  the  time  of 
ettlement  the  Rogers  action  was  discontinued,  and  the  satis- 
D  piece  in  controversy  executed  by  Schwartz,  as  plaintiff's 
ley,  and  delivered  to  the  defendant  On  the  5th  September, 
apon  the  petition  of  the  minor,  who  had  then  arrived  at  the 

14  years,  the  plaintiff,  Seymour  Lowman,  was  duly  appointed 
3neral  guardian,  and  immediately  instituted  proceedings  in 
rrogate's  court  of  Chemung  county  for  the  removal  of  Hurd  B. 
as  administrator;  and  thereupon,  after  a  hearing,  and  on 
th  October,  1892,  an  order  was  made  removing  Judd  from  the 
>f  administrator,  and  revoking  the  letters  issued  to  him,  and 
ng  that  letters  be  issued  to  the  plaintiff,  Seymour  Lowman, 
his  giving  the  proper  bond  and  qualifying.  In  pursuance  of 
rder,  letters  were  issued  to  plaintiff  on  November  1,  1892, 
Dt  found  how  much  of  the  moneys  paid  to  the  attorney  reached 
inds  of  the  administrator,  Judd.  It  is,  however,  found  that 
administrator  or  as  guardian,  has  never  accounted  for  any  of 
noneys,  nor  has  the  plaintiff  ever  received  any  part  of  the 

It  was  decided  by  the  special  term  that  the  compromise 
sttlement  of  the  judgment  made  by  the  attorney  was  made 
it  right  or  authority,  and  that  the  plaintiff  in  that  action 
0  right  or  authority  to  satisfy  the  judgment,  or  to  receive 
lerefor,  and  that  the  plaintiff  in  this  action  was  entitled  to 
;ment  vacating  and  setting  aside  the  satisfaction  piece,  and 
ing  the  judgment  and  the  lien  thereof.  The  defendant  claims 
be  appointment  of  the  plaintiff  as  administrator  is  invalid 
«  no  petition  was  filed,  as  provided  by  section  2664  of  the 
md  because  the  bond  which  he  gave  was  not  twice  the  value 

I)ersonal  property,  including  the  recovery  against  the  de- 
it 

the  facts  authorizing  and  calling  for  the  appointment  of 
Em  as  administrator  appeared  in  tbe  proceedings  in  the  sur- 
's  court  for  the  removal  of  Judd,  and  were  before  the  court 
it  appointed  the  plaintiff.     The  bond  was  in  the  penalty  of 

and  the  proceedings  showed  that  the  recovery  against  the 
lant  was  for  $4,000,  besides  costs.  The  defendant  cannot 
tiere  the  question  that  the  plaintiff's  bond  was  insufficient 
m  V.  Railroad  Co.,  44  Hun,  304,  and  cases  cited.  The  sur^ 
'8  court  had  jurisdiction  to  grant  the  letters,  and  they  are 
onclusive.  Code,  §  2591;  Kelly  v.  West,  80  N.  Y.  145.  We 
[  think,  assume  that  the  letters  to  plaintiff  are  valid, 
iming  that  the  letters  to  Judd  were  without  limitation,  the 


Digitized  by 


582  KEW   TO&K  BCPPLEMSNT,  VoL  32.  [Si 

attorney  for  the  plaintiff  in  the  judgment  had  no  authority  t 
promise  the  judgment.     Cox  v.  Bailroad  Co.,  63  N.  Y.  419; 
V.  Woodruflf,  15  How.  Pr.  539.     To  avoid  this  situation,  it  is  cl 
by  the  defendant  that  the  judgment  must  be  deemed  to  hav< 
paid  in  full.     That  fact,  howeyer,  is  not  found,  nor  is  thai 
request  to  find  it     The  attorney  for  the  defendant,  who  negc 
the  settlement,  testified  that  the  full  amount  of  the  judgmei 
paid;  but  he  also  testified  that  the  two  claims  were  settle< 
lump  amount,  and  that  how  much  Schwartz  received  on  the 
judgment,  and  how  much  on  the  other  claim,  he  did  not  knoi 
that  he  did  not  know  how  Schwartz  divided  it  in  his  own 
and  that,  as  between  them,  there  was  no  division  made, 
dently,  the  statement  of  the  witness  that  the  full  amount  i 
judgment  was  paid  was  only  the  operation  of  the  mind  of  th 
ness,  and  not  a  part  of  the  agreement  of  settlement.     If,  o 
subject,  we  were  to  assume  anything,  it  would  be,  in  support 
decision  appealed  from,  that  there  was  in  fact  a  compromise 
judgment     We  could  not  assume  to  the  contrary  for  the  pi 
of  reversal.     Foundry  Co.  v.  Hersee,  103  N.  Y.  25,  9  N.  E.  487. 
question,  however,  I  do  not  consider  very  important;   for, 
attorney  had  a  right  to  receive  anv  of  the  judgment,  what  he  i 
did  receive  might  be  applicable  on  it,  though  he  had  no  ri( 
satisfy  the  judgment. 

The  important  questions,  therefore,  are  whether  the  defe 
was  protected  in  paying  the  judgment  to  the  plaintiff  H 
or  his  attorney,  and,  if  not,  whether  the  defendant  can  be  afl 
any  protection  by  reason  of  the  fact  that  Judd  was  at  tJie 
general  guardian  of  the  infant  By  Code  Civ.  Proc.  §  2667, 
was  in  1886,  now  section  2664,  it  is  provided  as  follows: 

"But  where  a  rlKht  of  action  is  granted  to  an  executor  or  admlnlatn 
special  provision  of  law  if  it  appears  to  be  Impracticable  to  ^ve  a  bon 
cient  to  cover  the  probable  amount  to  be  recovered,  the  surrogate  ma; 
discretion  accept  modified  security  and  issue  letters  limited  to  the  p 
tlon  of  such  action  but  restraining  the  executor  or  administrator  from 
promise  of  the  action  and  the  enforcement  of  any  Judgment  recovered 
until  the  further  order  of  the  surrogate  on  additional  further  satis 
security," 

Under  this  provision  the  letters  in  question  were  issued 
the  limitations  appeared  upon  their  face,  and  also  appeal 
the  records  of  the  surrogate's  court  Very  clearly,  it  wa 
purpose  of  the.  law  to  confer  upon  such  an  administrator  on 
right  and  power  to  prosecute  the  action  for  the  purpose  of  o 
ing  a  judgment,  if  he  could,  and  so  determine  the  right  and 
date  the  amount  He  had  no  right  to  compromise  the  acti 
collect  the  judgment.  In  the  answer  of  the  defendant  in  tl 
tlon,  the  issuing  of  letters  was  denied.  Presumptively,  they 
proved  upon  the  trial,  and  the  defendant  would  have  knowle* 
the  limitation  on  their  face.  It  is  not  found  or  proved  in  the 
ent  case  that  the  defendant  did  not  know  of  the  limitatio: 
paid  the  money  in  good  faith,  although  the  attorney  of  the  d 
ant  who  negotiated  the  settlement  was  a  witness  in  the  cas 
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,  I  think,  be  held  that,  presomptiTely  at  least,  the  defendant 
targeable  with  notice  of  the  limitations  in  the  letters,  and 
tierefore,  it  had  no  right  to  make  the  payment  The  attor- 
r  the  administrator  had  no  greater  rights  or  power  to  re- 
bie  money  than  the  client  had. 

defendant  further  claims  that  the  money,  having  been  re- 
by  Judd  as  administrator,  passed,  by  operation  of  law,  to 
I  general  guardian,  and  is  now  held  by  him  as  such.  The 
>le  is  invoked  that  when  a  person  acts  in  a  dual  capacity, 
one  capacity  receives  money  which  should  be  transferred  to 
Id  by  him  in  the  other  capacity,  the  law  will  presume  that 
done  bis  duty,  and  holds  the  money  in  the  cai>acity  in  which 
aid  hold  it  Many  cases  are  cited  to  the  general  proposi- 
ad  in  most  of  them  the  question  arose  in  determining  con- 
ies between  sureties  for  the  party  in  his  different  capacities, 
f  the  cases  referred  to  are  in  this  state,  except  In  re  Brown, 
1, 160,  25  N.  Y.  Supp.  694.  In  that  case  one  Brown  was  the 
1  guardian  of  an  infant  who  was  a  residuary  legatee  in  a 
which  Brown  was  executor.  On  his  accounting  as  exec- 
e  credited  himself,  as  executor,  with  certain  funds  as  paid 
self  as  guardian,  and  filed  receipts  for  the  same  from  him- 
guardian,  and  on  the  strength  of  these  he  was  discharged 
ability  as  executor.  In  fact,  the  payments  had  never  been 
Upon  an  accounting  by  Brown  as  guardian,  he  charged 
'.  with  the  same  payments  that  he  had  been  credited  with 
:utor.  The  sureties  on  the  bond  of  the  guardian  claimed 
is  should  not  be  done,  because,  upon  the  settlement  of  the 
>r,  the  surrogate's  court  omitted  to  decree  that  the  guardian 
give  a  special  bond,  as  required  by  section  2746  of  the  Code, 
Eit  in  default  of  this  the  payment  to  the  guardian,  though 
nance  of  a  decree,  was  illegal.  It  was  held  that  the  guard- 
ild  not  be  heard  to  deny  the  right  of  the  ward  to  a  decree 
ig  him  the  amount,  and  that  the  sureties  wene  not  in  any 
position  than  their  principal.  This  ruling  does  not  help 
he  present  case.  The  principle  invoked  by  the  defendant 
>t  apply  to  this  case.  Assuming  that  Judd,  as  administra- 
i  the  fund  in  his  hands,  he  had  no  right,  as  against  the  in- 
>ir  and  next  of  kin,  to  transfer  it  to  himself  as  guardian. 
Hon  1903  of  the  Code,  it  is  provided  that  the  damages  in 
ase,  when  collected,  "must  be  distributed  by  the  plaintiff, 
ley  were  unbequeathed  assets,  left  in  his  hands,  after  pay- 
f  all  debts,  and  expenses  of  administration,"  but  the  plain- 
rein  may  deduct  the  expenses  of  the  action,  and  his  commis- 
upon  their  allowance  by  the  surrogate.  The  manner  in 
unbequeathed  assets,  after  the  payment  of  debts  and  ex- 
shall  be  distributed,  is  provided  for  by  other  sections  of  the 
lection  2732  et  seq.).  By  section  2746,  it  is  provided  that, 
i  distributive  share  is  payable  to  an  infant,  the  surrogate's 
nay,  among  other  things,  direct  it  to  be  paid  to  the  general 
in,  upon  Us  depositing  with  the  surrogate,  in  his  office,  a 
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bond  of  the  fonn  and  character  there  specified,  bat  that, 
direction  is  made  by  the  surrogate's  court  as  to  its  paym 
some  of  the  ways  there  described,  it  shall,  by  order  of  that 
be  paid  into  said  court,  by  payment  to  the  county  treasurer, 
managed  by  him  as  therein  directed.  Under  the  provisions 
section,  an  administrator  has  no  right  to  pay  a  distributive 
to  a  general  guardian,  unless  directed  by  the  surrogate's  com 
was  so  held  under  a  similar  provision  of  the  Ilevised  St 
Willcox  V,  Smith,  26  Barb.  318,  336.  See,  also.  Estate  of 
6  Dem.  Sur,  289;  Redf.  Sur.  Prac.  (5th  Ed.)  686.  The  fact  tl 
distributive  share  in  this  case  arose  from  the  proceeds  of  a  i 
action  furnishes  no  good  reason  for  removing  it  from  the  opt 
of  the  general  provision  as  to  the  manner  of  payment  of  a  ( 
utive  share  belonging  to  an  infant. 

It  is  suggested  on  the  part  of  the  defendant  that  a  paym 
the  defendant  to  the  general  guardian  would  have  been  goo 
that  the  payment  here  should  be  deemed  to  have  been  m 
the  guardian.  The  damages  in  such  a  case  are  recoverabl 
by  an  executor  or  administrator,  and  the  defendant  would  h 
greater  right  to  pay  or  distribute  them  than  the  admini: 
would.  So  that  if  the  administrator,  though  an  unlimite 
had  no  right  to  pay  the  guardian  without  the  order  of  the 
gate's  court,  the  defendant  would  have  no  better  right.  N< 
tion  was  made  on  the  trial,  or  is  here,  about  the  costs  that  w 
eluded  in  the  judgment.  We  must  therefore  assume  th( 
equities  the  defendant  may  have  in  regard  to  them,  as  to  the 
tiff  in  the  judgment  or  the  attorney,  have  been  fully  protec 
will  be  in  any  future  proceeding  on  the  judgment,  as  re 
It  follows  that  the  judgment  should  be  afflrmed. 

Judgment  afBrmed,  with  costs.     All  concur. 


PEOPLE  V.  LAMB. 
(Supreme  Court,  General  Term,  Fourth  Department    February,  ] 

1.  ADnLTKBATION  OF  MiLK — ACTIOK  FOB  PENALTY — PlBADI»0. 

Under  Laws  1893,  c.  338,  {  37,  providing  that  every  person  sellli 
terated  milk  "shall  forfeit  to  the  people  of  the  state  of  New  York 
of  $100,"  a  cause  of  action  to  recover  the  penalty  accrues  only 
people;  and  therefore  section  S,  providing  that  for  every  vlolatloi 
act  the  commissioner  of  agi-iculture  may  cause  an  action  or  pre 
"to  be  brought  in  the  name  of  the  people"  to  recover  the  penall 
not  require  an  allegation  that  the  action  was  brought  by  the  dai 
missioner. 
t.  Attohnet  and  Client — Authority  op  Attorney — Objections  to. 

An  objection  to  the  right  of  an  attorney  to  appear  for  a  party  i 
made  by  motion  before  trial,  and  is  not  an  issue  to  be  disposed  o: 
trial. 

Appeal  from  circuit  court,  Broome  county. 
Action  by  the  people  of  the  state  of  New  York  against  In 
Lamb  to  recover  a  penalty-  for  selling  adulterated  and  impui 
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eamery.    From  a  judgment  entered  on  a  verdict  in  favor  of 
•int,  and  from  an  order  denying  a  motion  for  a  new  trial, 
n  the  minntes,  the  people  appeal.    Reversed, 
ed  before  HARDEN,  P.  J.,  and  MABTEN  and  MEBWTN,  JJ. 

.  Wales,  for  appellant. 

P.  Wheeler,  for  respondent 

IWIN,  J.  In  the  complaint  in  this  case  it  is  alleged  that  the 
mt,  on  the  8th  day  of  August,  1893,  in  violation  of  sections 
and  37  of  chapter  338  of  the  Laws  of  1893,  entitled  "An  act 
tion  to  agriculture,"  offered  for  sale  and  sold  a  quantity  of 
ated  and  impure  milk  to  a  certain  creamery,  and  thereby 
d  the  penalty  of  f  100  provided  by  said  section  37,  and  be- 
idebted  to  the  plaintiff  thereby  in  the  sum  of  |100.  Upon 
Ell  the  plaintiff  gave  evidence  tending  to  show  that  at  the 
tferred  to  the  defendant  sold  milk  which  was  adulterated,, 
the  standard  laid  down  in  section  20  of  the  act.  At  the 
f  the  plaintiffs  evidence,  the  defendant  made  a  motion  for 
ait  on  the  grounds  that  the  plaintiff  has  failed  to  estab- 
lause  of  action,  and  that  it  is  necessary  for  the  plaintiff  to 
and  prove  that  this  action  was  brought  by  the  state  dairy 
isioner.  There  was  no  such  allegation  in  the  complaint, 
)f ,  and  for  this  reason,  as  the  counsel  on  both  sides  concede, 
asuit  was  granted.  By  section  37,  above  referred  to,  it  is 
(d  that: 

f  person  violating  any  of  the  provisions  of  this  article  shall  forfeit  to 
lie  of  the  state  of  New  York  the  sum  of  one  hundred  dcdlars  for  every 
latlon." 

on  8  of  the  act  is  as  follows: 

B.  Prosecution  for  Penalties.    Whenever  the  commissioner  of  agricnl- 

.11  know  or  have  reason  to  believe  that  any  penalty  has  been  Incurred 

person  for  a  violation  of  any  of  the  proTisions  of  this  chapter,  or  that 

I  has  been  forfeited  by  reason  of  any  such  violation,  he  may  cause  an 

r  proceeding  to  be  brought  in  the  name  of  the  people  for  the  recovery 

ame." 

ection  9  it  is  provided  that  one-half  of  the  recovery  shall  be 
I  the  county  for  the  benefit  of  the  poor,  and  the  other  half 
I  into  the  treasury  of  the  state,  and  be  applicable  to  the  pay- 
(f  the  expenses  of  the  department  of  agriculture.  By  see- 
the commissioner  of  agriculture  is  authorized  to  employ 
gents  and  counsel  as  he  may  deem  necessary  for  the  proper 
;ment  of  the  laws  relating  to  agricultural  products.  The 
>f  the  defendant  is  that  it  was  necessary  for  the  plaintiff  to 
in  the  complaint,  and  prove,  that  the  action  was  caused 
>rought  by  the  commissioner  of  agriculture.  There  is  noth- 
the  statute  that  requires  this  to  be  alleged  or  proved  as 
f  the  cause  of  action.  On  the  contrary,  the  occasion  or 
!ty  of  giving  such  authority  is  predicated  on  the  fact  that  a 
)f  action  exists.  The  cause  of  action  accrues  to  the  people 
he  violation  of  the  statute.  In  the  complaint  the  particular 
r  omissions  which  constitute  the  cause  of  action  are  to  be 
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Bet  forth.  People  v.  Brooks,  4  Denio,  469.  Very  clearly,  the 
of  the  commissioner  under  section  8  is  not  any  part  of  the 
of  action.  Nor  does  it  affect  the  ownership  of  the  right  of 
for  by  section  37  it  is  only  given  to  the  people,  and  there  is  i 
Tision  for  bringing  suit  in  the  name  of  any  other  party.  The 
tion  of  the  defendant,  therefore,  must  go  either  to  the  capa 
the  plaintiff  to  sne  or  to  the  authority  of  the  plaintiff's  attor 
appear.  If  the  objection  is  deemed  to  relate  to  the  capai 
plaintiff  to  sue  (Insurance  Co.  v.  Baldwin,  37  N.  Y.  648;  Per 
Stimmel,  114  N.  Y.  359,  21  N.  E.  729;  Nanz  v.  Oakley,  122 
631,  25  N.  E.  263;  People  v.  Eckman,  63  Hun,  212,  18  N.  Y. 
654),  then  the  defendant  is  not  in  a  position  to  raise  it,  as  it 
raised  by  demurrer,  or  in  the  answer.  Code,  §  499.  If  the 
tion  relates  to  the  right  of  the  plaintiff's  attorney  to  appear  i 
plaintiff  and  bring  the  suit,  then,  as  a  general  rule  at  least, 
matter  for  a  motion  before  the  trial,  and  is  not  an  issue  to 
posed  of  at  the  trial.  Clark  v.  Fitch,  2  Wend.  464.  In  Pe. 
Denison,  17  Wend.  312,  which  was  an  action  of  ejectmei 
defendant  offered  to  prove  that  the  suit  was  prosecuted  by 
tomey  of  the  court  for  the  benefit  of  individuals,  without  the 
edge  or  permission  of  the  attorney  general  of  the  state,  as  re 
by  sections  10  and  11  of  title  5,  c.  8,  pL  1,  Rev.  St  (1  Rev.  St  ] 
This  was  ruled  out  and  on  appeal  the  ruling  was  held  to  be  c 
the  court  saying  that  "the  defendant  must  avail  himself  o 
an  objection  on  motion  to  set  aside  the  proceedings.  The  qx 
is  one  of  practice,  not  of  title  or  jurisdiction.  For  the  purp 
the  trial,  the  court  should  presume  that  the  suit  had  beei 
larly  commenced."  An  irregularity  in  the  mode  of  commen 
suit  cannot  be  taken  advantage  of  at  the  trial.  Daniels  v.  1 
son,  3  N.  Y.  47.  The  remedy  by  motion  was  employed  in  C< 
sioners  of  Excise  v,  Purdy,  36  Barb.  266,  and  Butter  v.  Fau 
Hun,  195.  When  a  party  appears  by  attorney,  a  retainer  v 
a  general  rule,  be  presumed.  Hamilton  v.  Wright  37  N.  Y.  5 
is  not  claimed  that  section  1962  of  the  Code  applies  to  thii 
Here  special  provision  is  made  for  the  manner  of  the  enfon 
of  the  penalties  under  the  agricultural  law.  A  particular  < 
ment  is  charged  with  the  duty  of  executing  that  law.  Beetle 
the  act 

The  defendant  relies  on  the  case  of  People  v.  Belknap,  55 
241,  12  N.  Y.  Bupp.  143.  That  was  an  action  to  recover  pe] 
given  by  sections  23  and  24  of  the  game  law  of  1879  (Laws  1 
634).  The  summons  and  complaint  were  not  signed  by  ai 
trict  attorney,  and  there  was  no  allegation  or  claim  that  1 
tion  had  been  commenced  under  the  direction  of  any  fish  oi 
protector  or  other  ofQcer.  It  was  held  that  the  action  w 
maintainable,  and  a  judgment  for  penalties  was  reversed.  I 
case,  unlike  the  present  one,  the  question  of  capacity  of  pi 
to  sue  was  raised  by  the  answer.  It  is  also  to  be  observed  tl 
sections  under  which  in  that  case  the  penalties  were  claime 
Tided  simply  that  the  party  offending  "shall  be  liable"  to  a  < 
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penalty,  without  stating  to  whom.  By  other  provisions  of  that  or 
subsequent  acts  the  penalties  could  be  sued  for  by  any  person  in 
his  own  name,  or  by  the  district  attorney  of  the  county  in  the  name 
of  the  people,  either  on  his  own  motion  op  by  the  direction  of  a 
game  protector;  and  in  certain  cases  the  game  protector  could 
employ  other  counsel  to  commence  suits  in  the  name  of  the  people. 
In  the  present  case  the  statute  in  terms  gives  the  penalty  or  for- 
feiture to  the  people,  and  an  action  is  not  authorized  in  the  name  of 
any  one  else.  We  think  that  the  Belknap  Case  is  materially  differ- 
ent from  the  present  one,  and  should  not  be  deemed  to  be  con- 
trolling in  this  case.  It  was  not  necessary  for  the  plaintiff,  in  stat- 
ing the  facta  constituting  its  cause  of  action,  to  state  that  its  agent 
had  authorized  the  bringing  of  the  suit.  If,  for  any  reason,  the 
plaintiff  had  not  capacity  to  sue,  the  defendant  waived  the  objection 
by  not  taking  it  by  answer  or  demurrer.  If  the  plaintiff's  attorney 
had  no  right  to  appear  for  the  plaintiff,  the  question  should  have 
been  raised  before  the  trial,  within  the  principle  of  the  case  of  Peo- 
ple T.  Denison,  supra.  We  think  that  the  motion  for  a  nonsuit 
should  not  have  been  granted. 

Judgment  reversed  on  the  exceptions,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event    AH  concur. 


BABCOCK  et  al.  ▼.  KUNTZSCH. 

(Snpreme  Gonrt,  General  Term,  Fourth  Department    February,  1805.) 

1.  ArFfDAViT— Venub— Ambhdment. 

Where  the  venue  of  an  affidavit  falls  to  show  that  the  officer  before 
whom  It  was  made  was  acting  within  his  Jurisdiction,  it  may  be  amended 
so  as  to  show  that  fact. 
a  Same— Omitting  "SS." 

The  omission  of  the  letters  "SS."  from  the  venue  of  an  affidavit  is  im- 
material. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  John  D.  Babcock  and  others  against  William  J. 
Knntzsch.  From  an  order  denying  a  motion  to  dismiss  and  vacate 
the  replevin  proceedings  instituted  by  plaintiffs,  defendant  appeals. 
Affirmed. 

Argued  before  HAKDIN,  P.  J.,  and  MARTIN  and  MEEWLN,  JJ. 

Costello  &  Welch,  for  appellant 
Gill  &  Stilwell,  for  respondents. 

MARTIN,  J.  This  is  an  appeal  from  an  order  made  at  the  Onon- 
daga special  term,  September  22,  1894,  denying  the  defendant's  mo- 
tion to  dismiss  and  vacate  the  replevin  proceedings  instituted  herein 
by  the  plaintiffs,  and  amending  the  venue  of  the  affidavit  upon  which 
the  requisition  was  based.  The  principal  contention  of  the  appel- 
lant is  that  the  affldavit  thus  used  was  a  nullity,  because  the  venue 
therein  did  not  contain  the  words  "City  of  Syracuse,"  and  the  letters 
"SB.,"  and  that  the  court  had  no  power  or  jurisdiction  to  amend  the 
affldavit  by  Inserting  them.     Upon  the  hearing  of  this  motion  it 
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appeared  by  the  affidavit  of  the  commissioner  of  deeds  before 
the  affidavit  in  the  replevin  proceedings  was  taken  that  he 
duly-qualifled  commissioner  of  deeds  for  the  city  of  Syracuse 
the  affidavit  in  replevin  was  subscribed  and  sworn  to  by  the  i 
before  him  on  the.  day  mentioned  therein  in  the  city  of  Syi 
and  within  his  jurisdiction  as  such  commissioner  of  deeds.  ( 
hearing  of  the  motion  the  court  denied  the  defendant's  appli< 
and  ordered  the  affidavit  amended. 

The  weight  of  authority  in  tliis  state  seems  to  be  to  the  effe< 
the  venue  of  an  affidavit  is  prima  facie  evidence  of  the  place 
it  was  sworn  to,  and,  in  the  absence  of  a  venue  or  statement 
jurat  as  to  where  it  was  taken,  it  would  contain  no  evideno 
it  was  sworn  to  within  the  jurisdiction  of  the  officer  adminis 
the  oath,  and,  without  evidence  that  it  was  taken  by  a  proper  < 
within  his  jurisdiction,  would  be  regarded  as  a  nullity,  unle 
presumption  would  be  that  it  was  taken  witliin  his  jurisdiction, 
the  omission  does  not  invalidate  the  oath,  or  render  the  affid 
nullity,  when  it  is  shown,  as  in  this  case,  that  it  was  duly  i 
istered  by  a  proper  officer  within  his  jurisdiction,  and  the  on 
of  the  venue  may  be  supplied  by  amendment  Smith  v.  C5ol 
N,  Y.  St.  Rep.  172;  People  v.  Stowell,  9  Abb.  N.  0.  456;  Mot 
Heydrick,  30  How.  Pr.  161, 171;  People  v.  Cady,  105  N.  Y.  29 
11 N.  E.  810;  Saril  v.  Payne  (CSty  Ct  N.  Y.)  1 N.  Y.  Supp.  15;  ] 
V.  County  Canvassers  (Sup.)  20  N.  Y.  Supp.  329,  330.  "The  on 
of  the  letters  'ss.'  from  the  venue  is  immaterial."  1  Am.  i 
Enc.  Law,  311,  citing  Smith  v.  Richardson,  1  Utah,  194  "Tech] 
speaking,  an  affidavit  should  not  be  entitled  in  a  cause  befo 
action  is  commenced,  but  for  convenience  in  referring  to  the 
and  connecting  the  application  with  the  subsequent  proceed! 
the  action,  the  strict  rule  of  practice  is  frequently  disregarde 
the  title  of  the  action  given  in  the  affidavit  A  formal  error  ( 
nature  will,  as  a  rule,  be  disregarded  by  the  court."  1  Wait  P 
citing  Pindar  v.  Black,  4  How.  Pr.  95;  Bank  v.  Lumley,  28  He 
397.  Section  723  of  the  Code  of  Civil  Procedure  requires  the 
in  every  stage  of  an  action,  to  disregard  an  error  or  defect 
pleadings  or  other  proceedings,  which  does  not  affect  the  subsl 
rights  of  the  adverse  party.  We  are  of  the  opinion  that  the 
was  justified  in  granting  the  order  appealed  from,  and  that  it  i 
be  affirmed,  with  costs. 

Order  affirmed,  with  |10  costs  and  disbursements.     All  con( 


McCLANATHAN  et  aL  v.  FRIEDEL  et  al. 

(Supreme  Court,  General  Term,  Fourth  Department    Febmnry,  1 

Contracts— Interpbetation— Agreement  to  Work  on  Sundays. 

Where  defendant  by  the  contract  sued  on  agreed  to  guaranty  to  i 
a  certain  sum  for  running  a  machine,  "to  average  this  seven  days 
week  from  July  1, 1893,  to  September  15,  1803,  the  money  to  be  pal 
Monday  of  every  week,"  and  it  appears  that  defendant  ran  the  t 
Sundays,  it  Is  a  question  for  the  jury  'whclher  it  was  the  intention 
parties  that  the  machine  should  be  run  on  Sundays. 
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'al  from  Onondaga  county  court. 

>n  by  Frank  McClanathan  and  another  against  William 
and  another.     From  a  judgment  entered  on  a  verdict  in 
f  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new 
jfendants  appeal.     Reversed. 

itlon  vraa  brought  to  recover  two  Installments,— one  due  July  24,  1893, 
otber  July  31.  1893,— on  a  contract  of  wblch  the  following  is  a  copy: 

"Syracuse,  N.  T.,  June  25,  1893. 
contract  certifies  that  Mr.  Frank  McClanathan  &  C!o.  and  Friedel  & 
It,  this  25th  day  of  June,  1893,  for  which  Mr.  McClanatbnn  &  Co. 
put  their  merry-go-round  at  Sallna  Pier,  for  which  Friedel  &  Geb- 
laranty  them  one  hundred  and*  fifty  ($150.00)  dollars,  furnish  coal, 
rd  two  men,  to  average  this  seven  days  or  one  week  fi-om  July  1,  1893, 
15, 1898;  the  money  to  be  paid  every  Monday  of  every  week. 

"Friedel  &  Gebhardt 
"Frank  McClanathan  &  Co." 

ed  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Nottingham  and  Costello  &  Welch,  for  appellants, 
trs,  McLennan  &  Waters,  for  respondents. 

WIN,  J.  One  of  the  defenses  set  up  by  the  defendants  is 
e  consideration  of  tlie  weekly  payment  to  be  made  or  guar- 
by  the  defendants  was  in  part  for  services  to  be  performed 
day,  and  that  the  agreement  in  substance  required  the  serv- 
be  so  performed;  and  that,  therefore,  the'  contract  under 
[)laintiffs  claim  is  illegal  and  void.  It  is  not  disputed  that 
suit  follows  provided  the  agreement  is  to  be  construed 
iring  the  machine  to  be  run  on  Sunday.  It  was  held  by  the 
rart,  as  matter  of  law,  that  the  agreement  should  not  be 
(trued,  and  that  the  contract,  so  far  as  this  question  was 
led,  was  a  legal  one.  The  appellants  claim  that  this  ruling 
roneons.  The  contract  is  dated  June  25,  1893,  and  that 
J9  Sunday.  It  is,  however,  shown  that  it  was  in  fact  exe- 
3n  Monday,  June  26th.  The  defendants  had  a  pavilion 
saloon  or  restaurant  near  Salina  Pier,  on  Onondaga  Lake, 
was  understood  by  the  parties  that  the  plaintiffs'  machine 

be  placed  near  the  defendants'  place  of  business,  and  it 
placed.     It  was  run  by  steam  power, — an  engine;  and  there 

organ  connected  with  it  The  machine  commenced  to  run, 
ng  to  the  evidence  on  the  part  of  plaintiffs,  on  Sunday,  the 
Fuly,  and  continued  to  run  every  day,  including  Sundays, 
ibout  the  18th  July,  when  practically  it  stopped,  by  reason 
failure  of  the  defendants  to  furnish  coal  for  the  engine, 
jr  the  plaintiffs  were  without  fault,  and  were  ready  to  per- 
1  their  part  for  the  time  covered  by  the  claim  in  this  action, 
uestions  litigated  at  the  trial,  and  found  by  the  jury  in 
f  the  plaintiffs.  On  the  5th  July  the  defendant?  paid  the 
Is  |150  for  the  first  week's  payment  The  defendants  as- 
n  running  the  machine  to  the  extent  of  selling  tickets.  By 
itract  it  was,  in  effect  agreed  that  for  the  work  of  every 
lays,  constituting  a  week,  from  a  certain  time  to  a  certain 
le  plaintiffs  should  be  guarantied  and  receive  a  certain  com- 
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pensation.  This  was  to  be  paid  weekly,  and  therefore  it  must 
sarily  have  been  the  intention  that  every  day  in  the  week 
be  occupied.  It  was  seven  days'  work  in  a  week  the  eami 
which  were  guarantied  at  a  certain  amount,  and  to  be  pt 
weekly.  In  this  view  the  contract  could  not,  consistent  wi 
intent  of  the  parties,  be  construed  to  give  an  option  to  pis 
to  work  on  Sunday  or  not,  as  they  chose.  The  number  o 
that  the  machine  ran  was  a  material  element  in  the  guarani 
effect  should  be  given  to  the  words  "seven  days."  If  the  lai 
of  a  writing  is  ambiguous  or  indefinite,  the  practical  intei 
tion  of  it  by  both  parties  is  a  consideration  of  importance, 
sey  V.  Funke,  121  N.  Y.  92,  24  N.  E.  191;  Dodge  v.  Zimmer, 
Y,  48,  17  N.  E.  399.  As  said  in  Insurance  Co.  v.  Dutcher,  9! 
273:  "There  is  no  surer  way  to  find  out  what  parties  meant  t 
see  what  they  have  done."  In  the  present  case  it  is  undisputi 
the  machine  was  in  fact  run  upon  Sundays  during  the  time 
run  under  the  contract  We  are  of  the  opinion  tliat  the  tria 
erred  in  holding,  as  matter  of  law,  that,  so  far  as  this  questii 
concerned,  the  contract  was  legal.  The  judgment  must 
fore  be  reversed. 

Judgment  and  order  reversed  on  the  exceptions,  and  a  ne^ 
ordered;  costs  to  abide  the  event     All  concur. 


WEBSTER  V.  ELMIRA,  C.  &  N.  R.  CO. 

(Supreme.  Court,  General  Term,  Fourth  Department    February,  1 

Carriers— Negligence— PHE80MPTION. 

Where  a  passenj^er  is  Injured  by  derailment  of  a  car.  that  fact  t\ 
a  presumptive  evidence  of  negligence  on  the  part  of  the  carrier. 

Appeal  from  special  term,  Chemung  county. 

Action  by  Frederick  W.  Webster  against  the  Elmira,  Cort' 
Northern  Bailroad  Company  to  recover  damages  sustained  bj 
tiff  while  a  passenger  on  one  of  defendant's  trains  by  reason 
derailment  of  the  car  in  which  he  was  riding.  From  an  order 
ing  a  motion  for  a  new  trial,  made  by  plaintiff  on  a  case  and 
tions  after  the  verdict  had  been  rendered  in  favor  of  deft 
defendant  appeals.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERW] 

Frederick  Collin,  for  appellant 

Parsons,  Shepard  &  Ogden,  for  respondent 

MERWIN,  J.  The  defendant  claims  that  there  was  nc 
reason  for  granting  a  new  trial.  The  order  does  not  state  tl 
ticular  ground  on  which  it  was  made.  Both  sides,  howevei 
addressed  themselves  mainly  to  the  question  whether  the 
at  circuit  erred  in  its  charge  as  to  the  presumption  that 
from  the  fact  of  derailment,  and  that  is  the  main  questioi 
The  accident  happened  on  the  16th  March,  1887.  On  thj 
plaintiff  purchased  a  ticket  for  passage  over  defendant's  roa< 
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Canastota  to  Elmira.  The  train  consisted  of  an  engine,  tender, 
baggage  car,  passenger  coach,  and  a  smoker.  The  plaintifl  was  in 
the  smol^ing  car.  The  train  proceeded  safely  nntil  it  passed  Parli 
station.  Between  that  station  and  Erin  station,  there  is  a  four- 
degree  curve  in  the  track  for  the  continuous  distance  of  about 
1,400  feet,  a  portion  of  which  is  over  a  bridge  which  is  34  feet  long. 
As  the  train  passed  round  this  curve,  the  car  in  which  the  plaintiff 
was  riding  left  the  track,  and,  after  proceeding  a  short  distance 
on  the  ties,  was  overturned,  and  the  plaintiff  was  injured.  The 
engine  passed  along  safely,  but  all  the  cars  were  derailed  to  some 
extent,  the  derailment  commencing  at  or  near  the  north  end  of 
the  bridge.  There  was  evidence  on  the  part  of  plaintiff  tending  to 
show  that  the  train  was  going  very  fast;  that  the  ties  were  de- 
fective, and  the  rails  spread.  On  the  part  of  the  defendant  there 
was  evidence  tending  to  show  that  the  speed  was  about  24  miles  an 
hour;  that  the  track  was  in  good  order,  and  the  rails  did  not 
spread. 
The  court,  in  the  course  of  its  charge,  said: 

"The  fact  that  the  accident  occurred  nnder  the  circumstances  that  it  did 
is  not  necessarily  presumptive  of  negligence,  but  It  Is  a  fact  -which  you  have 
a  right  to  take  into  consideration,  under  all  the  circumstances  of  the  case, 
and  see  whether  It  leads  you  to  tblnic  that  there  was  some  negligence,  either 
in  the  ivnnlng  of  this  train  or  in  the  condition  of  this  roadbed,  in  order  to 
cause  tliat  train  to  Jump  the  track  where  It  did." 

At  the  close  of  the  charge,  after  a  request  by  the  counsel  for 
plaintiff  as  to  certain  expenses,  and  a  ruling  and  an  exception,  the 
following  occurred: 

"PlalntifTa  Counsel:  We  also  except  to  the  charge  that  the  accident  does 
not  necessarily  furnish  presumptive  proof  of  negligence.  The  Court:  I  have 
charged  them  that  It  Is  for  them  to  c<Mi8ider  bow  far,  under  the  evidence  in 
this  case,  it  is  evidence  of  negligence.  Defendant's  Counsel:  We  ask  your 
boncM:  to  charge  the  proposition,  the  mere  fact  that  the  train  left  the  track 
raises  no  presumption  whatever  of  negligence.  The  Court:  I  have  already 
charged  tliat  it  was  not  presumptive,  but  pr(H>er  evidence  for  them  to  con- 
sider on  the  question  of  the  defendant's  negligence.  PlalntlfTs  Counsel:  We 
desire  to  except  to  the  remarlcs  of  the  court  to  that  request  of  the  defendant. 
Defendant's  Counsel:  We  request  the  court  to  charge  that,  although  the 
train  left  the  track,  the  burden  Is  on  the  plaintiff  to  show  that  the  derail- 
ment of  the  train  was  due  to  the  negligence  of  the  defendant,  and  to  show 
that  by  a  fair  preponderance  of  evidence.  The  Court:  Tes,  by  a  fair  pre- 
ponderance of  evidence.  Defendant's  Counsel:  If  the  accident  was  the  re- 
sult of  the  action  of  frost  or  the  elements,  and  human  agency  was  not  re- 
sponsible for  it,  the  plaintiff  cannot  recover.  The  Court:  Unless  the  defend- 
ant could  have  provided  against  it  by  care,  that  is  true.  PlalntlfT's  Counsel: 
We  except  to  the  requests  of  the  defendant  that  the  court  has  charged  against 
us." 

Prom  this  statement  it  is  quite  apparent  that  the  court  intended 
to  charge,  and  did  in  substance  charge,  that  the  mere  fact  that  the 
train  left  the  track  raised  no  presumption  of  negligence.  The  gen- 
eral proposition  which  the  court  had  previously  stated  was  per- 
haps broad  enough  to  include  all  the  circumstances  of  the  accident, 
and  relate  to  the  general  burden  of  proof,  but  the  request  made  by 
defendant  called  the  attention  of  the  court  to  a  particular  fact, 
and  the  presumption  to  be  derived  from  that  alone.    So  that  the 
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question  is,  not  where  the  burden  of  proof  is  generally,  bni 
significance  is  to  be  given  to  a  particular  and  material  fact. 
In  Edgerton  v.  Railroad  Co.,  39  N.  Y.  227,  it  is  said  by 
Orover: 

"The  evidence  showed  that  the  car  In  which  the  defendant  was  rl 
part  ran  off  the  track,  and  was  broken,  by  means  of  which  the  plalni 
Injured.  This  was  prima  facie  evidence  of  negligence  of  the  del 
The  latter  not  only  had  the  entire  control  of  the  vehicle,  but  also  of  tl 
upon  which  It  was  run,  and  It  owed  a  duty  to  the  plaintift  to  keep  b< 
perfect  and  safe  condition  for  the  transportation  of  passengers  witl 
safety,  so  far  as  human  prudence  can  accomplish  these  results.  Ex] 
proves  that  when  the  track  and  machinery  are  in  this  condition,  and  i 
iy  operated,  the  trains  will  keep  upon  the  track,  and  run  thereon  wit 
safety  to  those  on  board.  Whenever  a  car  or  train  leaves  the  track,  ii 
that  either  the  track,  or  machinery,  or  some  other  portion  thereof,  h 
a  proper  condition,  or  that  the  machinery  is  not  properly  operated;  a 
Bumptlvely  proves  that  the  defendant,  whose  duty  it  is  to  keep  tb 
and  machinery  in  the  proper  condition,  and  to  operate  it  with  the  n< 
prudence  and  care,  has,  in  some  respect,  violated  this  duty." 

This  language  was  approved  in  Seybolt  v.  Bailroad  Co.,  91 
562,  568,  and  the  general  rule  was  said  to  be  that  in  an  act 
a  passenger  against  a  carrier  for  negligence,  where  the  plaini 
shown  a  situation  which  could  not  have  been  produced  exc 
the  operation  of  abnormal  causes,  the  burden  then  rests  up 
defendant  to  prove  that  the  injury  was  caused  without  his  fat 
like  view  was  taken  in  Caldwell  v.  Steamboat  Co.,  47  N.  1 
293,  where  it  was  said  to  be  a  rule  of  the  common  law  that, 
an  act  takes  place,  which  usually,  and  according  to  the  or 
course  of  things,  would  not  happen  if  proper  care  was  exe 
it  is  presumed  that  such  care  was  not  observed.  Murphy  v 
road  Co.,  36  Hun,  200.  In  Feital  v.  Bailroad  Co.,  109  Mas 
which  was  an  action  against  a  street-railway  corporation  for 
ing  a  passenger,  it  was  held  that  proof  that  the  injury  was  i 
by  a  car  running  off  the  track  at  a  place  where  the  track  a 
car  were  under  the  exclusive  control  of  the  defendants  wa 
cient  to  charge  them  with  negligence,  in  the  absence  of  ai 
dence  that  the  accident  happened  without  their  fault  In  Rt 
Co.  V.  Williams,  74  Ind.  464,  it  was  held  that  when  the  fact  ha 
established  that  a  passenger  in  a  railroad  car  has  been  ii 
without  his  fault,  by  the  car  in  which  he  was  riding  being  t 
from  the  track  and  upset,  the  law  will  presume  negligence  ■ 
part  of  the  railroad  company,  unless  the  evidence  shows  thei 
not  The  doctrine  of  the  Edgerton  Case  was  approved,  and  i 
ous  other  cases  cited  as  sustaining  the  same  view.  See,  i 
Wood,  By.  Law,  1095,  1096;  2  Am.  &  Eng.  Enc.  Law,  768;  ] 
Carr.  §  800. 

We  are  of  the  opinion  that  the  court  erred  in  charging  th 
fact  that  the  train  left  the  track  raised  no  presumption  o 
ligence.  This  error  furnished  a  sufficient  reason  for  gran 
new  trial.  We  cannot  fairly  say  that  the  charge  in  this  resp< 
not  influence  to  plaintiff's  disadvantage  the  jury.  The  order, 
fore,  should  be  sustained. 

Order  affirmed,  with  costs.    All  concur. 
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NATIONAL  CASH-KEGISTBR  CO.  v.  COLEMAN. 

erne  Court,  General  Tenn,  Fourth  Department    February,  1895.) 

3N— Pbopertt  Subject  to— Ihtbrbst  umdeb  Conditionai.  Sale. 
:ontract  of  sale,  by  which  the  goods  are  to  remain  the  property  of  the 
•  until  paid  for,  does  not  give  the  buyer  a  leviable  intereet  therein 
«  the  price  is  paid  in  full. 

al  from  special  term,  Onondaga  county, 
in  by  the  National  Cash-Register  Company  against  Harry 
oaan.    Prom  an  order  vacating  and  setting  aside  the  return 
txecntion  issued  on  a  judgment  in  favor  of  plaintiff,  plaintiff 

ed  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

r,  Qridley  &  Pratt,  for  appellant 
rt  T.  Benedict,  for  respondent 

WIN,  J.  In  November,  1892,  the  plaintiff  delivered  to  the 
int  a  cash  register,  in  pursuance  of  a  written  contract,  signed 
defendant,  by  which  he  agreed  to  pay  therefor  the  sum  of 
P  which  f30  was  to  be  paid  down  in  cash,  and  |10  monthly 
ter;  and  it  was  provided  that,  in  case  of  default  in  making 
^ment,  the  plaintiff  might  take  possession  of  and  remove  the 
',  and  the  balance  of  the  purchase  price  should  at  once  be- 
ue  and  payable.  It  was  also  in  the  writing  agreed  that  the 
the  register  should  not  pass  until  the  same  was  paid  for  in 
d  should  remain  the  property  of  the  plaintiff  until  that  time, 
its  to  the  amount  of  f  100  were  made  upon  the  contract,  and 
ifaalt  was  made.  The  plaintiff  thereupon  took  possession 
register,  and  still  has  it  Soon  after  taking  possession,  the 
f  brought  suit  against  the  defendant  for  the  balance  of  the 
96  price,  being  the  sum  of  f75;  and  on  the  7th  August,  1894, 
ed  judgment  therefor.  An  execution  was  issued  thereon 
sheriff  of  Onondaga  county,  and  by  him  returned  wholly  un- 
i,  on  the  5th  September,  1894.  Thereafter  the  plaintiff  com- 
[  proceedings  against  defendant  supplementary  to  execu- 
td  then  the  defendant  moved  at  special  term  to  set  aside  the 
of  the  execution,  and  the  order  appealed  from  was  made. 
)und  for  setting  aside  the  execution  was  stated  in  the  order 
'that  the  defendant  has  a  leviable  interest  in  the  register, 
it  the  sheriff  did  not  levy  upon  the  same,  because  he  was  in- 
by  the  attorneys  for  the  plaintiff  that  the  defendant  had  no 
t  subject  to  levy  therein."  The  arrangement  between  the 
was  a  conditional  sale,  and  there  is  no  doubt  about  its 
r.  Frank  v.  Batten,  49  Hun,  94,  1  N.  Y.  Supp,  705.  and 
!ited.  The  title,  as  between  the  parties  at  least,  did  not 
Herring  v.  Hoppock,  15  N.  Y.  409;  Comer  v.  Cunningham, 
.  397.  In  such  a  case,  as  it  has  been  held  in  numerous  cases, 
■chaser  has  no  leviable  interest  until  the  purchase  money  is 
aid.  Strong  v.  Taylor,  2  Hill,  326;  Herring  v.  Hoppock, 
Cole  v.  Mann,  62  N.  Y.  1;  Burchell  v.  Green,  6  Misc.  Rep.  236, 
v.32N.Y.8.no.6— 38 
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27  N.  Y.  Supp.  82,  affirmed  in  80  Hun,  602,  29  N.  Y.  Supp.  1141; 
Preem.  Ex'ns,  §  124,  and  cases  cited.  The  recovery  of  the  judgment, 
as  long  as  it  remained  unsatisfied,  did  not  affect  the  title  of  the 
plaintiff  in  the  property.  Hil.  Sales,  23;  Root  t.  Lord,  23  Vt  568; 
Vaughn  v.  Hopson,  10  Bush,  337. 
In  Brewer  v.  Ford,  54  Hun,  116, 120,  7  N.  Y.  Supp.  244,  it  is  said: 

"The  rights  asserted  by  the  plaintiff  that,  ander  the  contract,  be  may  re- 
tain the  title  to  the  property,  and  at  the  same  time  enforce  the  vendee's 
promise  to  pay.  the  purchase  price,  are  not  inconsistent,  and  both  proposi- 
tions have  their  foundation  in  the  agreement,  which  was  In  all  respects  law- 
ful as  between  the  parties  thereto." 

See,  also,  Safe  Co.  v.  Emanuel,  21  Abb.  N.  O.  181,  and  note  at 
page  197. 

There  is  nothing  in  the  case  to  indicate  that  the  plaintiff  has 
waived  any  of  its  rights.  If,  as  the  defendant  suggests,  the  plaintiff 
is  to  be  treated  as  mortgagee,  the  defendant  would  have  no  leviable 
interest  in  the  property,  as  the  defendant  is  in  default,  and  the 
plaintiff  is  lawfully  in  possession.  The  defendant  would  have  only 
an  equity  of  redemption,  which  is  not  the  subject  of  seiEore  and 
sale  on  execution.  Nichols  v.  Mead,  2  Lans.  225.  If  the  defendant 
claims  that  the  right  of  plaintiff  to  sue  for  and  recover  the  balance 
of  the  purchase  price  was  affected  by  its  retaking  possession  of  the 
property,  that  was  a  matter  to  be  raised  in  the  action,  as  the  re- 
taking was  before  it  was  commenced.  It  is  not  a  question  that 
can  be  considered  here.  We  are  referred  to  no  authority  which 
requires  the  plaintiff  to  have  its  lien — if  it  be  called  that — fore- 
closed by  allowing  the  property  to  be  sold  on  the  judgment  which 
we  assume  it  had  a  right  to  recover  for  the  balance  of  the  purchase 
money.  It  has  a  right  to  collect,  if  it  can,  its  judgment  in  the 
ordinary  way.  It  only  seeks  to  recover  its  debt;  it  does  not  claim 
to  hold  the  register  after  the  debt  is  paid.  We  fail  to  see  how  it 
can  legally  be  said  that  the  defendant  has  any  leviable  interest  in 
the  register.  It  follows,  therefore,  that  the  order  of  the  special 
term  cannot  be  sustained. 

Order  reversed,  with  |10  costs  and  disbursements,  and  motion 
denied,  with  |10  costs.    All  concur. 


SERGENT  V.  LONDON  &  LIVERPOOL  &  GLOBE  INS.  CO. 
(Supreme  Court,  General  Term,  Fourth  Department.    Februaiy,  1895.) 

IKSCBANCE— CONDITIOOT  OF  POLICY— PbOOFS   OF  LosS. 

A  provision  in  a  policy  that  the  Insured  shall  famish  proofs  of  loss 
within  60  days  makes  the  furnishing  of  the  proofs  of  loss  within  such  time 
a  condition  precedent  to  the  right  of  the  insured  to  recover  on  the  policy. 

Appeal  from  circuit  court,  Otsego  county. 

Action  by  Adelbert  Ot.  Sergent  against  the  London  &  liverpool 
&  Globe  Insurance  Company  on  a  fire  insurance  policy.  From  a 
judgment  dismissing  the  complaint,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  made  on  the  minutes,  plaintiff  appeals.  Af- 
firmed. 
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former  report,  see  28  N.  Y.  Supp.  1123. 
rued  before  HABDIN,  P.  J,  and  MABTIN  and  MEBWI2I,  JJ. 

irew  G.  Washbon,  for  appellant 
>.  Thomaa,  for  respondent. 

R  CURIAM.  On  the  trial  the  plaintiff  was  nonsuited.  The 
pal  question  involved  upon  this  appeal  is  as  to  the  validity  of 
nonsuit  The  policy  which  formed  a  basis  for  this  action, 
;  others,  contained  the  following  provisions: 
Ire  occur,  the  Insured  shall  give  Immediate  notice  of  any  loss  thereby 
ting  to  this  company,  and  vrlthln  sixty  days  after  the  fire,  unless  such 
I  extended  in  writing  by  this  company,  shall  render  a  statement  to  this 
ay,  signed  and  sworn  to  by  said  insured,  stating  the  knowledge  and 
of  the  insured  as  to  the  time  and  origin  of  the  fire;  the  interest  of 
lured  and  aU  others  in  the  property;  the  cash  value  of  each  Item  there- 
1  the  amount  of  loss  thereon;  all  incumbrances  thereon;  all  other  In- 
e,  whether  valid  or  not,  covering  any  of  said  property,  and  a  copy  of 
BcrlpticHis  and  schedules  in  all  policies;  any  changes  In  the  title,  use, 
tion,  location,  possession,  or  exposures  of  said  property  since  the  Is- 
of  this  policy;  by  whom  and  for  what  purpose  any  building  herein 
>ed,  and  the  several  partfi  thereof,  were  occupied  at  the  time  of  fire. 
'  This  company  shall  not  be  held  to  have  waived  any  provision  or 
on  of  this  policy,  or  any  forfeiture  thereof,  by  any  requirement,  act 
ceding  on  its  part  relating  to  the  appraisal  or  to  any  examination  here- 
rlded  for,  and  the  loss  shall  not  become  payable  until  sixty  days  aftw 
tlce,  ascertainment,  estimate,  and  satisfactory  proof  of  the  loss  herein 
id  have  been  received  by  this  company,  including  any  award  by  ap- 
•8  when  appraisal  has  been  required.  •  •  •  This  policy  is  made  and 
id  subject  to  the  foregoing  stipulations  and  conditions;  *  •  •  and  no 
agent,  or  other  representative  of  this  company  shall  have  power  to 
any  provision  or  condition  of  this  policy,  except  such  as  by  the  terms 
policy  may  be  the  subject  of  agreement  indorsed  hereon  or  added 
and  as  to  such  provisions  or  conditions  no  ofiScer,  agent,  or  repre- 
ve  shall  have  such  power  or  be  deemed  or  held  to  waive  any  such  pro- 
I  or  conditions,  unless  such  waiver,  If  any,  shall  be  written  upon  oe 
!d  hereto;  nor  shall  any  privilege  or  permission  affecting  the  insurance 
this  ];>olicy  exist  or  be  claimed  by  the  insured  unless  so  written  or  at- 

pr 

t  the  property  included  in  the  policy  In  question  was  destroyed 
>  on  August  27, 1892,  and  that  proofs  of  loss  were  not  furnished 
November  26th  of  that  year,  are  undisputed  facts  in  the  case, 
it  conclusively  appears  that  the  condition  of  the  policy  re- 
g  the  plaintiff  to  fnmish  proofs  of  loss  within  60  days  after  the 
as  not  performed  or  complied  with;  nor  is  it  pretended  that 
ne  was  extended  in  writing  by  the  defendant  The  furnishing 
ofs  of  loss  as  required  by  the  policy  was  a  condition  precedent 
!  plaintiff's  right  of  recovery.  Underwood  v.  Insurance  Co., 
Y.  500;  Blossom  v.  Insurance  Co.,  64  N.  Y.  162;  O'Brien  v. 
mce  Co.,  63  N.  Y.  Ill;  McDermott  v.  Insurance  Co.,  44  N.  Y. 
.  Ct  221;  Bell  v.  Insurance  Co.,  19  Hun,  238.  And  the  non- 
mance  of  this  condition  constitutes  a  complete  defense  to  a 
>ry  upon  such  a  policy.  Quinlan  v.  Insurance  Co.,  133  N.  Y. 
62,  31  N.  E.  81.  These  authorities  seem  to  be  decisive  of  the 
on  before  us,  nnless  this  provision  in  the  policy  can  be  held  to 
Seen  waived  by  the  defendant  We  have  carefully  examined 
idence  bearing  upon  that  question,  and  regard  it  as  insufficient 
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to  raise  any  question  of  waiver  of  this  condition  in  the  policy, 
out  discussing  the  other  questions  upon  which  it  is  claimed  th 
nonsuit  might  be  sustained,  we  regard  the  one  already  conside 
sufficient,  and  hence  do  not  examine  the  other  questions  pres 
for  oar  consideration.  We  have  also  examined  the  other  exce 
to  which  our  attention  has  been  called  by  the  appellant,  but  flni 
that  would  authorize  us  to  disturb  the  judgment. 
Judgment  and  order  affirmed,  with  costs. 


WALRATH  et  aL  v.  ABBOTT. 
(Supreme  Court,  General  Term,  Fourth  Department    February,  V 

APPBAIv— JODOMKNT  ROI-tf— AWNKXINO  FINDINGS. 

Where  the  trial  judge  does  not  Include  In  his  decision  all  the  fi 
but  delivers  those  not  included  to  a  i)arty,  who  caused  them  to  fa 
such  party  on  appeal  may  require  the  clerk  to  annex  such  findings 
Judgment  roU. 

Appeal  from  special  term,  Herkimer  county. 

Action  by  Walter  Walrath  and  others  against  William  H.  A 
From  an  order  denying  a  motion  to  require  defendant's  attom< 
the  clerk  of  Herkimer  county  to  include  in  the  judgment  roll  1 
his  requests  to  ftnd,  together  with  the  rulings  of  the  trial 
thereon,  plaintiffs  appeal.    Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWI 

C.  J.  Palmer,  for  appellants. 
H.  Clay  Hall,  for  respondent. 

MARTIN,  J.  After  a  previous  trial  of  this  case,  and  afi 
appeal  was  taken  from  the  judgment  entered  on  the  report 
referee  therein,  a  motion  before  this  court  was  made  by  the 
tiffs  to  compel  the  clerk  of  Herkimer  county  to  annex  to  the 
ment  roll  the  plaintiffs'  requests  to  find,  and  the  rulings  of  tl 
eree  thereon.  That  motion  was  granted.  We  see  no  reason  w 
should  not  follow  our  decision  at  that  time.  While  it  may  b 
the  better  practice  would  require  a  court  or  referee  to  inch 
his  decision  or  report  all  the  facts  found,  and  that,  without  an 
of  court,  requests  to  find  and  rulings  thereon  may  not  form  i 
of  the  judgment  roll  (Nobis  v.  Pollock,  53  Hun,  441,  6  N.  Y. 
273;  Livingston  v.  Railway  Co.  [Super.  Ct  N.  Y.]  17.  N.  Y. 
486),  yet,  as  that  practice  was  not  adopted  in  this  case,  the 
judge  not  having  included  in  his  decision  all  the  facts  fou: 
him,  but  deliver^  those  not  included  therein  to  the  plaintiffi 
caused  them  to  be  filed,  and  as  the  appellants  may  desire  to  i 
the  decision  herein  upon  the  findings  of  fact  and  conclusions  < 
made  by  the  trial  judge,  including  those  contained  in  the  plai 
requests,  we  can  see  no  good  reason  why  an  order  should  not 
been  granted  requiring  the  clerk  to  annex  such  requests  and  r 
to  the  judgment  roll.  The  suggestion  that  they  were  no  p 
the  decision,  but  in  the  nature  of  an  opinion  by  the  court,  ougl 
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»tain.  It  is  manifest,  from  the  papers  contained  in  the  appeal 
,  that  the  plaintiffs  were  desirous  that  the  court  should  pass 

the  Tarious  facts  proved  and  at  issue  upon  the  trial,  and  made 

requests  accordingly.  Upon  each  request  the  trial  judge 
1  that  it  was  found  or  refused,  as  he  then  judicially  determined 
act  It  was  then  his  purpose  to  find  the  facts  as  thus  noted, 
itablished  facts  in  the  case,  iand  not  to  illustrate  his  views.  I 
:,  when  the  findings  were  thus  made  by  the  trial  court  and 

the  plaintiffs  were  entitled  to  the  benefit  of  them,  and,  if  the 
igs  contained  in  the  decision  and  those  contained  in  the  re- 
ts to  find  were  inconsistent  and  irreconcilable,  they  were  en- 
I  to  the  benefit  of  the  findings  most  favorable  to  them.  Bed- 
V.  Bedfleld,  110  N.  Y.  671, 18  N.  E.  373;  Green  v.  Roworth,  118 
.  4C2,  21  N.  E.  1C5;  Wahl  v.  Bamum,  116  N.  Y.  87,  99,  22  N. 
10;  Bank  v.  Parker,  130  N.  Y.  416, 29  N.  E.  1094;  City  of  Cohoes 
ilaware  &  H.  Canal  Co.,  134  N.  Y.  405,  31  N.  E.  887.  The  re- 
Sent  contends,  and  the  special  term  seems  to  have  adopted  that 
,  that  the  repeal  of  section  1023  of  the  Code  of  Civil  Procedure 
shanged  the  rule  as  to  findings  of  fact  and  conclusions  of  law. 

its  repeal,  and  the  amendment  of  section  1022,  have  wrought 
inge,  there  is  no  doubt  But  a  reference  to  the  latter  section 
9ses  that  the  court  upon  the  trial  of  the  whole  issues  of  fact 
still  state  separately  the  facts  found  and  the  conclusions  of 
and  direct  the  judgment  to  be  entered  thereon.  Such  was  the 
le  adopted  in  this  case.  When  the  trial  judge  adopted  that 
ie  of  procedure,  we  think  the  plaintiffs  were  entitled  to  the 
at  of  all  the  facts  found  by  him,  whether  included  in  the  de- 
a  signed  or  in  the  plaintiffs'  requests  found  and  filed.  We  find 
ing  in  the  repeal  of  section  1023  and  the  amendment  of  section 

which  in  any  way  deprives  a  party  of  the  benefit  of  all  the 
ags  of  fact  made  by  the  trial  court,  where  it  states  the  facts 
i  and  conclusions  of  law.  It  is  true  the  amendment  of  the  lat- 
ection  gives  the  court  the  right,  in  deciding  the  issues  in  a  case, 
e  a  decision  stating  concisely  the  grounds  upon  which  stfch  is- 

have  been  decided,  and  direct  the  judgment  to  be  entered 
K>n.  If,  however,  tb.e  court  adopts  tiie  former  course,  and 
s  the  facts,  we  think  the  defeated  party  is  entitled  to  the  ben- 
>f  all  the  facts  found  by  him;  and  where  a  party  desires  to  re- 

the  decision  of  the  special  term,  upon  the  facts  and  conclu- 
t  of  law  found,  all  the  findings  should  be  annexed  to  the  judg- 
;  roll  to  enable  the  party  to  thus  review  them.  Without  de- 
g  that  requests  to  find  and  the  rulings  thereon  necessarily 

a  part  of  the  judgment  roll  in  an  action,  we  are  of  the  opinion 
in  this  case  an  order  should  have  been  granted  directing  the 
:  to  annex  them  thereto.  We  think  the  order  appealed  from 
Id  be  reversed,  with  flO  costs  and  disbursements,  and  that  the 
itiffs'  motion  should  be  so  far  granted  as  to  order  the  clerk 
erkimer  county  to  annex  the  requests  to  find  and  the  rulings 
le  court  thereon  to  the  judgment  roll  filed  in  this  action.  We 
dso  of  the  opinion  tiiat  the  defendant's  motion  to  dismiss  the 
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plaintiffs'  appeal,  and  for  judgment  of  afQrmance,  should  be  dei 
without  costs  to  either  party.  Order  of  special  term  reversed, 
flO  costs  and  disbursements,  and  order  directing  the  clerk  of  H 
mer  county  to  annex  to  the  judgment  roll  in  this  action  the  p 
tiffs'  requested  findings  of  fact  and  conclusions  of  law,  with 
rulings  of  the  court  thereon,  granted,  without  costs  to  either  pi 
The  defendant's  motion  to  dismiss  the  appeal,  and  for  affirm; 
of  the  judgment,  denied,  without  costs  to  either  party. 

HARDIN,  P.  J.,  concurs. 

MEEWIN,  J.  I  think  that  the  order  of  the  special  term  sh 
be  affirmed.  I  concur  in  the  denial  of  the  motion  to  dismiss 
appeal. 


PAKSONS  T.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  General  Term,  Fourth  Department.    February,  189 

Cabriers— In.idrt  to  Passenoer  Leaving  Railroad  Yard — Keoliobkci 
Plaintlfrs  Intestate  vros  killed  while  crossing  the  tracks  in  defend 
yard,  instead  of  leaving  the  train  by  the  passageways  constructed  b 
fendant  for  the  use  of  passengers.  No  necessity  was  shown  for  his  ti 
that  course,  and  defendant  never  invited  or  approved  the  use  of  any 
way  across  its  tracks  as  a  way  of  exit  tot  passengers.  The  trai 
which  he  was  struck  was  entering  the  yard  at  a  rate  of  only  three  oi 
miles  an  hour,  the  headlight  on  the  engine  was  lighted,  and  the  bell 
ringing.   U«id,  that  the  complaint  was  properly  dismissed. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Mina  A.  Parsons,  as  administratrix  of  J.  Ives  Pan 
deceased,  against  the  New  York  Central  &  Hudson  River  Rail 
Company,  to  recover  damages  for  the  death  of  plaintiff's  intes 
From  a  judgment  in  favor  of  defendant,  entered  on  an  order  grai 
a  nonsuit,  plaintiff  appeals.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN 

Benedict  &  Thomson,  for  appellant 
EUscock,  Doheny  &  Hiscock,  for  respondent 

MARTIN,  J.  This  action  was  brought  to  recover  damages 
tained  by  the  death  of  the  plaintiff's  intestate,  alleged  to  have 
caused  by  the  defendant's  negligence.  On  the  evening  of  No 
ber  12, 1892,  the  decedent  was  killed  by  one  of  the  defendant's  ti 
in  its  yard  near  the  station  in  Syracuse,  N.  Y.  He  had  been  a 
senger  upon  another  train.  When  the  injury  occurred,  he 
alighted  at  the  station,  and  started  for  his  home,  beyond  ) 
street,  which  is  the  westerly  boundary  of  the  defendant's  yar 
station  grounds.  No  witness  was  called  who  saw  the  accii 
The  circumstances,  however,  indicate  that  when  struck  by  the  t 
the  decedent  was  passing  over  one  of  the  tracks  in  the  defend 
yard,  for  the  purpose  of  reaching  West  street  through  an  open 
which  closes  over  two  of  the  defendant's  tracks.     Between  the  ] 
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where  the  plaintiff  alighted  and  West  street  there  were  two  paasage- 
waya,  constructed  for  the  accoouuodation  of  passengers  leaving  the 
station  in  that  direction,  which  led  directly  to  that  street  witiiout 
crossing  any  of  the  defendant's  tracks,  either  one  of  which  might 
hare  been  taken  by  the  decedent  without  the  slightest  danger  of 
injury  from  a  passing  or  approaching  train.  The  only  purpose  that 
could  have  moTed  or  have  been  accomplished  by  him  in  crossing  the 
track  was  to  save  a  few  feet  in  distance.  No  necessity  whatever 
was  shown  for  his  taking  that  course.  There  was  no  evidence  that 
the  defendant  in  any  way  invited  or  approved  of  the  use  of  any  path- 
way across  its  tracks  as  a  way  of  exit  for  passengers  leaving  its  sta- 
tion, although  there  was  some  proof  which  tended  to  show  that  per- 
sons passing  on  to  West  street,  instead  of  using  the  pathway  con- 
structed and  designed  for  tliat  purpose,  would  sometimes  pass  across 
the  defendant's  tracks  near  tlie  street,  to  save  a  few  feet  in  distance. 
It  was  also  shown  that  the  defendant's  employes  tried  to  prevent 
people  from  thus  crossing  the  track.  The  train  by  which  the  dece- 
dent was  injured  came  to  a  full  stop  Just  west  of  West  street,  and 
then  ran  into  the  yard  upon  track  No.  2,  which  lies  immediately 
south  of  the  defendant's  passenger  station.  It  was  mnning  at  the 
rate  of  only  three  or  four  miles  an  hour.  The  headlight  upon  the 
engine  was  lighted,  and  the  bell  was  ringing.  The  train  upon  which 
the  decedent  arrived  came  into  the  yard  upon  track  No.  3,  which  lies 
Immediately  north  of  the  station.  At  the  time  of  the  accident  he 
was  familiar  with  the  station,  and  the  passageways  leading  to  West 
street,  and  the  entire  situation  of  the  defendant's  roads  and  tracks 
at  that  place.  There  was  no  evidence  that  the  engineer  or  any  of 
the  persons  employed  upon  the  defendant's  engine  or  train  were  not 
competent  men,  vigilant  and  watchful  in  the  performance  of  their 
duties,  or  that  they  did  not  stop  the  train  as  soon  as  possible  after 
discovering  that  some  one  had  been  struck  by  the  engine,  or  that  the 
train  or  engine  was  improperly  managed  or  in  aay  way  out  of  repair. 
At  the  conclusion  of  the  evidence,  upon  the  motion  of  the  defendant, 
the  plaintiff  was  nonsuited.  The  appellant  contends  that  that  was. 
error,  and  that  he  should  have  been  permitted  to  go  to  the  jury,  both 
upon  the  question  of  the  defendant's  negligence  and  the  question  of 
the  freedom  of  the  plaintiff's  intestate  from  contributory  negligence. 
After  a  careful  and  thorough  examination  of  all  the  evidence  in  the 
case,  and  of  the  circumstances  attending  the  decedent's  death,  we 
are  unable  to  find  any  sufficient  ground  upon  which  the  court  could 
have  submitted  the  question  of  the  defendant's  negligence  to  the 
jury.  That  the  defendant  furnished  ample  facilities  for  the  plain- 
tiff to  pass  in  safety  from  the  station  to  West  street  is  undenied,  and 
hence  there  was  no  omission  to  discharge  that  duty  towards  the 
plaintiff's  intestate.  But  the  appellant  further  contends  that  the 
fact  that  the  defendant  had  allowed  passengers  to  cross  its  tracks 
in  going  on  to  West  street  amounted  to  a  license.  If  this  were  to  be 
assnm^ — which  it  is  not, — ^it  would  still  be  difScult  to  discover  any 
duty  that  was  imposed  upon  the  defendant  which  it  omitted  to  per- 
form.    If  there  was  such  a  license,  there  was  imposed  upon  the  de- 
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fendant  no  other  duty  or  greater  care  as  to  persons  crossii 
tracks  in  pursuance  iLereof  than  it  would  owe  them  if  they 
passing  over  its  tracks  upon  the  adjoining  street  That  the  d( 
ant  gave  proper  notice  of  the  approach  of  the  train  by  the  ri 
of  the  bell,  that  there  was  a  headlight  upon  the  engine,  that  i 
running  at  a  slow  rate  of  speed,  that  the  engine  and  train  W' 
proper  order  and  repair  and  properly  managed,  all  show  tliat 
was  no  omission  of  duty  upon  the  part  of  the  defendant  that ' 
render  it  liable,  even  if  such  a  license  had  existed.  Under 
circumstances,  we  find  no  error  in  the  court's  refusal  to  subn 
question  of  the  defendant's  negligence  to  the  jury. 

Again,  when  we  consider  the  question  of  the  contributory 
gence  of  the  plaintiff's  intestate,  we  find  an  additional  ground 
which  to  justify  the  court  in  granting  the  defendant's  motion 
nonsuit  The  plaintiff  was  bound  to  prove  tbtat  the  injury  i 
decedent  was  not  caused  by  his  carelessness,  and  that  it  was  c 
by  the  fault  of  the  decedent  It  is  not  to  be  presumed  thi 
decedent  was  free  from  negligence,  but  the  burden  was  upo 
plaintiff  to  prove  it,  either  by  direct  or  circumstantial  evidene 
was  said  by  Andrews,  C.  J.,  in  Weston  v.  Oily  of  Troy,  139  N.  "5 
282,34N.  E.  780: 

"It  Is  a  fundamental  principle  In  the  law  of  this  state  tliat  in  an 
for  a  personal  Injury,  based  on  negligence  of  the  defendant,  the  absi 
negligence  on  the  part  of  the  plaintiff,  contributing  to  the  Injury,  n 
affirmatively  shown  by  the  plaintiff,  either  by  direct  proof  or  by  clrcu 
ces;  and  that  no  presumption  arises,  from  the  mere  happening  of  an 
and  proof  of  negligence  on  the  part  of  the  defendant,  that  the  plaint 
free  from  blama" 

This  case  was  followed  in  Babcock  v.  Bailroad  (X,  140  N.  1 
311,  35  K  E.  596,  where  Earl,  J.,  said: 

"The  plaintiff  was  bound  to  show  that  the  explosion  was  not  caused 
carelessness  of  Bennett  [the  plaintiff's  intestate],  and  that  it  was  causes 
by  the  fault  of  the  defendant.  It  cannot  be  presumed  that  be  wi 
from  carelessness,  and  the  burden  was  upon  the  plaintiff  In  some  ^ 
prove  it  Verdicts  must  stand  upon  evidence,  and  not  upon  mere  conj 
however  plausible,  and.  If  the  situation  be  such  that  the  plaintiff  cam 
'  nlsh  the  requisite  evidence,  the  misfmrtune  is  hla." 

An  examination  of  the  evidence  in  this  case  renders  it  ap] 
that  the  plaintiff  has  not  successfully  borne  the  burden  of  pr 
either  by  circumstances  or  direct  evidence,  that  the  deceden 
free  from  any  negligence  which  contributed  to  the  injury  resoll 
his  death.  On  the  contrary,  the  evidence  renders  it  at  least 
able  that  the  injury  was  the  result  of  the  decedent's  own  negli 
Thus  we  are  led  to  the  conclusion  that  the  court  properly  grant 
defendant's  motion  for  a  nonsuit,  and  that  the  judgment 
should  be  affirmed. 

Judgment  and  order  afBrmed,  with  costs.     All  concur. 
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MANNING  T.  WELLa 

(Supreme  Court,  General  Term,  Fourtb  Department    Febmary,  1895.) 

Parbnt  and  Child— Liability  of  Parbbt  vob  Nbcessarieb. 

Where  plaintiff  furnished  neceBBaries  to  defendant's  Infant  son,  who 
was  in  a  destitute  condition,  and  without  physical  ability  to  provide  for 
himself,  and  defendant  had  refused  to  furnish  said  necessaries,  and  had 
driven  his  son  from  home,  and  notice  was  given  to  defendant  of  his  son's 
condition,  and  his  application  to  plaintiff  for  help,  there  Is  an  implied 
promise  by  defendant  to  pay  for  the  necessaries  so  furnished  to  his  son. 
29  N.  Y.  Supp.  1044,  affirmed. 

Appeal  from  special  tena,  Broome  county. 

Action  by  Henry  L.  Manning  against  C!orneliu8  L.  Wells.  From 
an  interlocatory  judgment  oyerruling  defendant's  deniurrer  to  the 
complaint,  with  leave  to  defendant  to  answer  within  20  days  after 
notice  of  judgment  on  payment  of  costs,  and  directing  that  if  the 
costs  are  not  paid  and  the  answer  served  within  the  time  given,  judg- 
ment absolute  for  the  amount  demanded  in  the  complaint  shall  be 
entered,  with  costs  (29  N.  Y.  Supp.  1044),  defendant  appeals.  Af- 
firmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

John  Z.  Lott,  for  appellant 
Millard  &  Stewart,  for  respondent 

MARTIN,  J.  The  allegations  of  the  complaint,  briefly  stated,  are 
ttiat  L.  B.  Wells  was  the  infant  son  of  the  defendant;  that  about 
June  1,  1893,  the  defendant's  son  came  to  the  plaintiff's  home, 
"in  a  destitute  condition,  and  without  the  physical  ability  of  provid- 
ing himself  with  the  necessaries  of  life";  that  the  plaintiff  there- 
upon caused  the  defendant  to  be  notified  of  the  whereabouts  of  his 
son,  and  of  his  destitute  condition;  that,  just  prior  to  tliat  time,  the 
defendant  had  refused  longer  to  furnish  his  son  with  the  neces- 
saries of  life,  had  denied  him  shelter  under  his  roof,  had  abandoned 
and  repudiated  him  as  his  son,  and  refused  longer  to  provide  for 
him,  either  in  sickness  or  in  health;  that  the  plaintiff  furnished  the 
son  with  the  necessaries  of  life,  consisting  of  board,  lodging,  cloth- 
ing, work  and  labor  in  repairing  his  clothes  and  caring  for  him 
while  he  was  ill  at  the  plaintiff's  house,  and  money  to  secure  his 
return  to  the  defendant,  to  the  value  of  f  125.S1;  that  the  neces- 
saries thus  furnished  the  son  were  reasonably  worth  that  sum; 
that,  prior  to  the  commencement  of  the  action,  the  plaintiff  de- 
manded payment  of  the  defendant  for  the  necessaries  thus  fur- 
nished; and  that  the  same  was  not  paid.  The  complaint  was  de- 
murred to,  upon  the  ground  that  facts  sufQcient  to  constitute  a 
cause  of  action  were  not  stated  therein. 

The  first  question  presented  is  whether,  upon  the  facts  alleged, 
the  law  raises  an  implied  promise  on  the  part  of  the  defendant  to 
pay  for  the  necessaries  furnished  to  his  infant  son  by  the  plain- 
tiff. That  it  is  the  duty  of  parents  to  provide  for  the  maintenance 
of  their  infant  children  is  a  principle  of  natural  law,  and  the  obliga- 
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tioQ  to  discharge  this  duty  continues  until  the  child  is  in  a  ( 
tion  to  provide  for  himself  or  becomes  21  years  of  age.  The 
tions,  however,  whether  that  duty  is  a  legal  one  or  only  a  i 
duty,  and  whether  it  is  sufficient  to  raise  an  implied  promise 
the  part  of  the  parent  to  pay  for  necessaries  furnished  his 
are  questions  as  to  which  there  seems  to  be  a  conflict  in  tt 
thorities;  one  class  holding  that,  independent  of  statute,  a  p 
is  not  liable  for  necessaries  furnished  his  infant  child,  while  an 
class  holds  that  a  person  furnishing  such  necessaries  may  re 
of  the  parent  therefor.  The  principle  upon  which  the  lattei 
ceed  is  that,  as  a  parent  is  under  a  natural  obligation  to  fu 
necessaries  for  his  infant  children,  if  he  neglects  that  duty  a  p 
who  supplies  such  necessaries  is  deemed  to  have  conferred  a 
efit  upon  the  delinquent  parent,  for  which  the  law  raises  a 
plied  promise  on  his  part  to  pay.  If  the  latter  doctrine  is  co 
it  would  follow  that  the  plaintiff's  complaint  is  sufficient, 
shows  a  clear  and  palpable  omission  of  duty  in  that  respect  o: 
part  of  the  defendant.  Without  discussing  in  detail  or  attem 
to  harmonize  the  various  opinions  that  have  been  expressed 
this  question,  we  are  disposed  to  hold  that,  upon  the  facts  alleg 
the  complaint,  the  law  raised  an  implied  promise  on  the  i>art  c 
defendant  to  pay  for  the  necessaries  furnished  his  infant  son. 
conclusion  is  sustained  by  the  principle  of  the  following  author 
Van  Valkinburgh  v.  Watson,  13  Johns.  480;  Forsyth  v.  Gane 
Wend.  558;  Clinton  v.  Rowland,  24  Barb.  634;  Cromwell  v. 
jamin,  41  Barb.  558,  561;  Smith  v.  Church,  6  Hun,  109;  Pari 
Tillinghast,  19  Abb.  N.  C.  190. 

The  Van  Valkinburgh  Case  is  directly  in  point  In  that 
the  court  said: 

"A  parent  Ib  under  a  natural  obligation  to  famish  necessaries  for  1 
fant  children;  and.  If  the  parent  neglect  that -duty,  any  other  persoi 
supplies  such  necessaries  Is  deemed  to  have  conferred  a  benefit  on  tl 
Ilnquent  parent,  for  which  the  law  raises  on  Implied  promise  to  pay  < 
part  of  the  parent." 

In  the  Forsyth  Case  the  court  recognized  the  liability  of  a  p 
for  necessaries  furnished  his  infant  child  where  the  fathe: 
properly  neglects  or  refuses  to  provide  them. 

This  doctrine  was  also  recognized  in  the  Clinton  and  Smith  C 
where  it  was  held  that,  to  make  a  parent  liable  for  purchases 
child,  a  failure  on  the  part  of  the  parent  to  discharge  the  oblig 
to  provide  necessaries  for  the  infant,  and  that  the  goods  sup 
were  necessary,  must  be  shown ;  thus  at  least  inferentially  ho 
that  in  case  of  such  neglect  the  parent  would  be  liable 

It  was  held  in  Cromwell  v.  Benjamin  that  the  liability  of  a  fi 
to  furnish  necessaries  for  his  minor  and  invalid  children,  who 
members  of  his  family,  and  unable  to  support  themselves  by 
labor,  depended  upon  principles  analogous  to  those  which  g( 
the  relation  of  husband  and  wife,  and  that  as  to  the  wife,  if  h 
not  provide  for  her  support,  he  was  legally  liable  for  necese 
furnished  to  her  by  tradesmen,  even  though  against  his  orders 
that  he  was  also  liable  for  necessaries  furnished  for  his  childre 
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ane  t.  Baudoaine,  55  N,  Y.  256,  259,  in  discnsslng  the  ques- 
the  liability  of  a  parent  for  necessaries  furnished  a  daughter, 
J.,  said: 

were  she  a  daughter  for  whom,  by  reason  of  her  minority  and  de- 
!  upon  him,  the  defendant  was  under  a  natural  obligation  to  pro- 
easaries,  this  fact  would  be  strong,  with  others  to  be  mentioned,  to 
in  implication  of  a  promise." 

e  Parker  Case  it  was  held  that  where  a  parent  sent  his  boy 
rem  home  to  attend  school  in  a  distant  place,  and  failed  to 
him  with  clothing  suitable  to  the  climate,  and  required  by 
's  growth,  he  was  liable  to  the  person  furnishing  such  neces- 

loctrine  of  the  Van  Valkinburgh  Case  was  again  recognized 
>roTed  in  Poock  t.  Miller,  1  Hilt,  108,  and  in  Henry  y.  Betts, 

irman  v.  Van  Sise,  56  N.  Y.  489,  where  this  question  inci- 
f  arose,  it  was  said  by  Grover,  J.: 

parents  are  bound  to  provide  tor  and  maintain  their  infant  offspring 
rom  the  law  of  nature,  and  is  enforced  upon  both  according  to  their 

!  Ryder,  11  Paige,  185,  188,  in  discussing  this  question,  the 
lor  said: 

stranger  may  furnish  necessaries  for  tbe  child,  and  recover  of  the 

ompensation  therefor,  where  there  is  a  dear  and  palpable  omission 

on  the  part  of  the  parent,  in  supplying  a  minor  child  with  neces- 

B  it  may  be  that  the  doctrine  of  these  cases  is  somewhat  in 
with  the  cases  of  which  Raymond  t.  Loyl,  10  Barb.  483,  is 
aple,  yet  we  are  of  the  opinion  that,  in  view  of  the  fact  that 
Intifl  at  once  notified  the  defendant  that  his  son  was  at  the 
fs  house,  in  a  destitute  condition,  and  without  the  physical 
to  provide  himself  with  the  necessaries  of  life,  as  was  alleged 
omplaint  and  admitted  by  the  demurrer,  under  all  the  cases 
be  held  that  an  implied  promise  on  the  part  of  the  defendant 
or  the  necessaries  thus  furnished  arose.  In  such  a  case  very 
vidence  would  be  sufficient  from  which  to  infer  such  a  prom- 
he  parent  When  we  assume  the  facts  as  stated  in  the  com- 
together  with  such  reasonable  and  fair  intendments  as  are 
aplied  from  the  allegations  therein,  we  are  satisfied  that  a 
if  action  is  alleged,  and  that,  upon  the  admission  of  those 
le  plaintiff  would  be  entitled  to  recover  the  amount  claimed. 
ws  that  the  judgment  should  be  affirmed, 
ment  affirmed,  with  costs,  with  leave  to  the  defendant  to 
upon  the  payment  of  the  costs  of  the  demurrer  and  of  this 
All  concur. 
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FIRST  NAT.  BANK  ▼.  NEW  YORK  CENT.  &  H.  R.  a  C 

(Supreme  Court,  Oeneral  Term,  Fourth  Department    Februarj 

1.  Bdbhoqatiok— Rights  under  Bill  or  Ladinq. 

Where  a  bill  of  lading  Is  attached  to  a  draft  as  security  tberefi 
draft,  with  the  bill  of  lading,  is  afterwards  transferred  to  an< 
pays  full  value  therefor,  the  transferee  will  be  subrogated  to 
of  the  original  holder. 

9.  Carriers — Bill  of  Lading — Transfer 

The  mere  fact  that  a  bill  of  lading  is  drawn  to  order  does  not 
transfer  by  delivery  to  a  third  person  without  indorsement. 

8.  Same — Conditions. 

On  the  face  of  the  blU  of  lading,  under  the  word  "Consig 
written  "Order  of  C.  B.  Drake."  On  the  back  was  printed 
"Conditions,"  and  under  it  "Not  negotiable,"  and  under  this  a 
conditions,  one  of  which  provided  that  "if  the  word  'Order"  is  wi 
on,  immediately  before  or  after  the  name  of  the  party  to  w 
the  property  Is  consigned,"  the  surrender  of  the  bill  of  lading  e 
quired  before  the  delivery  of  the  property,  and  that  In  any  oth( 
property  may  be  delivered  without  requiring  such  surrender, 
the  bill  of  lading  on  its  face  was  trtmsferable,  and  the  carrl 
delivered  the  goods  without  requiring  its  production,  was  Ilab 
persons  who  had  acquired  rights  in  the  property. 

4.  Same — Delivery  of  Ooods. 

Under  Pen.  Code,  g  633,  making  it  an  offense  for  a  carrier 
merchandise  for  wlilch  a  bill  of  lading  has  been  issued  unless  I 
its  face  the  words  "Not  negotiable,"  or  unless  it  Is  surrendered  i 
of  the  delivery,  delivery  of  goods  without  surrender  of  the  bill 
is  unlawful  where  the  wcM:ds  "Not  negotiable"  do  not  appear  c 
though  such  words  are  printed  on  the  back. 

0.  Same— Laches. 

Laches  on  the  part  of  the  owner  of  a  bill  of  lading  cannot  t 
merely  from  delay  In  presenting  It  to  the  carrier. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  the  First  National  Bank  of  Byracuse  against 
Yorlc  Central  &  Hudson  River  Railroad  Company  for  co 
From  a  judgment  entered  on  the  decision  of  the  court  c 
without  a  jury,  defendant  appeals.     Affirmed. 

The  facts,  as  found  by  the  trial  court,  are  substantially  as  folloit 
2d  September,  1892,  C.  B.  Drake  delivered  to  the  defendant,  at  its 
East  Pembroke,  N.  Y.,  a  car  load  of  wheat  In  bulk,  owned  by  him, 
ried  by  the  defendant  to  Its  station  at  Marcellns,  N.  Y.;  and  the 
thereupon  duly  delivered  to  Drake  or  his  agent  a  bill  of  lading, 
dated  September  2,  1892,  and  acknowledged  the  receipt  of  the  pro 
stated  the  agreement  to  carry,  and  also  that  it  was  agreed  "that  evi 
to  be  performed  hereunder  shall  be  subject  to  all  the  condition 
printed  or  written,  shown  or  indorsed  hereon,  and  which  are  hereb] 
by  the  shipper,  and  by  him  accepted  for  himself  and  his  assigns  a 
reasonable."  Upon  the  face  of  this  bill,  and  under  the  words  "it 
slgneea,  and  designation,"  there  was  the  following:  "Order  of  C. 
Marcellus,  N.  Y.  (Notify  C.  E.  Drake,  Rochester,  N.  Y.)"  There  the 
a  description  of  the  property  and  a  statement  that  the  freight  wa 
Upon  the  back  of  the  bill  of  lading  there  was  printed  the  word  "C 
and  under  it  the  words  "Not  negotiable,"  and  under  these,  in  sm 
a  number  of  conditions,  two  of  which  are  claimed  to  be  material  hei 
as  follows:  "(5)  Property  not  removed  by  the  person  or  party  ent 
celve  it  within  twenty-four  hours  after  its  arrival  at  destination  mi 
in  the  car,  depot,  or  place  of  delivery  of  the  carrier,  at  the  sole  i 


Digitized  by 


Google 


Sup.  Ct.]      FIIbiT  NAT.  BANK   V.  MEW   YORE   CENT.  &   H.  B.  B.  00.         605 

owner  of  said  property,  or  may  be,  at  the  option  of  the  carrier,  removed  and 
otberwlse  stored  at  the  owner's  risk  and  cost,  and  there  held  subject  to  Hen 
for  all  freight  and  other  charges.  The  delivering  carrier  may  make  a  rea> 
sonable  charge  per  day  for  the  detention  of  any  car,  and  for  the  use  of  track, 
after  the  car  has  been  held  forty-eight  hours  for  nnloading,  and  may  add 
each  charge  to  all  other  charges  hereunder,  and  holds  such  property  subject 
to  a  lien  therefor.  Property  destined  to  or  taken  from  a  station  at  which 
there  la  no  regularly  appointed  agent,  shall  be  entirely  at  risk  of  owner  when 
unloaded  from  cars,  or  until  loaded  into  cars,  and  when  received  from  or  de- 
livered on  private  or  other  sidings,  shall  be  at  owner's  risk  until  the  cars  are 
attached  to,  and  after  they  are  detached  from  trains."  "(9)  If  the  word  'Or- 
der' Is  written  hereon  immediately  before  or  after  the  name  of  the  party  to 
whose  order  the  property  Is  consigned,  without  any  condition  or  limitation 
other  than  the  name  of  a  party  to  be  notified  of  the  arrival  of  the  prop- 
erty, the  surrender  of  this  bill  of  lading  properly  indorsed  shall  be  required 
before  the  delivery  of  the  property  at  destination.  If  any  other  than  the 
aforesaid  form  of  consignment  is  used  herein,  the  said  property  may,  at  the 
option  of  the  carrier,  be  delivered  without  requiring  the  production  or  surren- 
der of  this  bill  of  lading."  Other  facts  were  found  as  follows:  Fourth.  That 
on  the  3d  day  of  September,  1892,  said  C.  B.  Drake,  then  being  the  holder 
of  the  said  bill  of  lading,  and  the  owner  of  said  wheat,  drew  his  draft,  in 
writing,  upon  H.  C.  Smith  &  Co.,  of  Marcellus,  N.  Y.,  of  which  the  following 
ia  a  copy: 

"^465.49  Boebester,  N.  Y.,  September  8d,  1892. 

"At  sight,  pay  to  the  order  of  P.  R.  McPhail,  cashier,  four  hundred  aixy- 
flve  and  49/100  dollars,  value  received,  and  charge  to  account  of 

"0.  B.  Drake,  per  0.  B.  Drake. 

"To  Mess.  H.  C.  Smith  &  Co.    [Indorsed  on  face.] 

"Cash.    Syracuse,  N.  T." 

—And  attached  the  said  bill  of  lading  to  the  said  draft,  and  delivered  the 
said  draft  and  bill  of  lading,  the  latter  Indorsed,  "Deliver  to  the  order 
of  E.  C.  Smith  &  Co.  [Signed]  C.  E.  Drake,"  to  the  Merchants'  Bank  of 
Rochester;  and  said  Merchants'  Bank  of  Rochester,  on  said  day,  discounted 
the  said  draft,  and  placed  the  avails  thereof  to  the  credit  of  said  Drake 
upon  the  books  of  said  banlc  Fifth.  That  on  the  said  3d  day  of  Septem- 
ber, 1892,  said  Merchants'  Bank  of  Rochester  Indorsed  the  said  draft  as 
follows:  "For  collection  for  account  of  Merchants'  Bank  of  Rochester,  N. 
Y.  P.  R.  McPhail,  Cashier,"— and  transmitted  the  same,  with  the  bill  of 
lading  attached,  to  the  plaintiff.  First  National  Bank  of  Syracuse,  for  col- 
lection; and  the  same  were  received  by  said  plaintiff  en  the  6th  day  of 
Septemlier,  1892,  upon  which  day  said  plalntifT  duly  notified  said  H.  C.  Smith 
&  Co.  of  the  receipt  thereof.  Sixth.  That  on  the  10th  day  of  September,  1892, 
H.  C  Smith,  a  member  of  the  firm  of  H.  C.  Smith  &  Co.,  called  at  the  banking 
office  of  the  plaintiff  at  Syracuse,  N.  Y.,  and  requested  the  cashier  of  said 
bank  to  remit  to  the  Merchants'  Bank  of  Rochester  the  aimount  of  said  draft, 
and  to  hold  the  bill  of  lading  as  security  for  such  advancement  until  said 
draft  was  paid  by  said  H.  C.  Smith  &  Co.;  and  that  thereupon  said  plaintld 
did  remit  to  said  Merchants'  Bank  of  Rochester,  on  said  10th  day  of  Septoni- 
ber,  1892,  the  amount  of  said  draft,  by  its  draft  upon  New  YorliL,  which  said 
remittance  was  received  by  said  Merchants'  Bank  of  Rochester  on  the  r2th 
day  of  Septembtf,  1892,  and  said  draft  on  New  York  was  thereupon  collected, 
and  the  proceeds  thereof  retained  by  said  Merchants'  Bank  of  Rochester. 
Seventh.  That  on  the  5th  day  of  September,  1802,  the  firm  of  H.  C.  Smith  & 
Co.  presented  to  the  station  agent  of  the  defendant  at  Marcellus,  N.  Y.,  a 
postal  card  signed  by  said  C.  £>.  Drake,  of  which  the  following  is  a  copy: 

"Rochester,  N.  Y.,  Sept  4,  '92. 
"Messrs  H.  C.  Smith  &  Co.:    This  is  your  authority  to  unload  car  wheat  No. 
41,383.  consigned  from  B.   Pembroke  d-2  to  my  order  Marcellus.     Unload 
without  B.  L..  and  deliver  B.  L.  to  agent  when  you  get  it  from  1st  Nat  Bank 
of  Syracnse,  where  we  sent  It  on  Saturday  for  delivery  to  you. 

"Yours,  tiuly,  0.  E.  Drake." 
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—And  that  tkereupon  said  def^idant  delivered  to  said  H.  O.  Smith  & 
car  load  of  wheat,  shipped  under  the  bill  of  lading  aforesaid,  without 
Ing  the  surrender  and  cancellation  of  said  bill  of  lading;  and  the  sa 
wholly  removed  from  said  car  on  the  5th,  and  before  8  a.  m.  of  the  6tli 
September,  1892,  by  said  H.  C.  Smith  &  Co.,  and  said  wheat  was  cc 
Into  flour  by  eald  H.  C.  Smith  &  C!o.  before  September  10,  1892. 
That  on  or  about  the  Ist  day  of  November,  1892,  after  the  failnre  of 
C.  Smith  &  Co.,  the  plaintiff  duly  presented  the  said  bill  of  lading,  a 
demanded  from  the  defendant  the  possession  of  the  said  car  load  ol 
mentioned  therein,  and  that  the  said  -defendant  refused  to  deliver  tl 
to  the  plaintiff.  Ninth.  That  at  the  time  of  such  shipment,  and  up 
time  of  such  demand  for  the  possession  thereof,  said  wheat  was  of  tl: 
of  $465.49.  Tenth.  That  after  the  receipt  of  said  bill  of  lading  by  th 
tiff,  not  earlier  than  September  10,  1892,  and  before  the  demand 
property  therein  mentioned  from  the  defendant,  the  said  H.  0.  SmltJ 
Indorsed  the  said  bill  of  lading  by  writing  across  the  back  thereof  thi 
"H.  C.  Smith  &  Co."  Eleventh.  That  said  R  0.  Smith  &  Co.  neva:  i 
said  draft;  and  that  said  bill  of  lading  was  never  delivered  to  sail 
Smith  &  Co.,  but  remained  In  the  possession  of  the  idaintlff  until  after 
mand  aforesaid.  Twelfth.  That  Marc^us  station  Is  about  16  miles 
the  city  of  Syracuse,  plaintiff's  place  of  business,  and  there  is  telegn 
railroad  communication  between  the  two  places.  As  conclusions  of  1 
court  found  that  the  delivery  by  the  defendant  of  the  grain  to  sail 
Smith  &  Co.  without  the  cancellation  and  surrender  of  the  bill  of  ladl 
the  subsequent  refusal  to  deliver  the  same  to  the  plaintiff  upon  dema: 
stltuted  a  conversion  thereof,  and  that  the  plaintiff  is  entitled  to  jv 
against  the  defendant  for  the  sum  of  $4ur).4U,  the  value  of  said  whei 
interest  from  the  10th  day  of  September,  1892.  The  appeal  is  heard 
judgment  roll  alone. 

Argaed  before  HARDIN,  P.  J.,  and  MARTIN  and  MERW] 

Frank  Hiscock,  for  appellant 
White  &  Cheney,  for  respondent 

MERWIN,  J.  The  plaintiff,  upon  its  advancement  to  th 
chants'  Bank  of  Rochester  of  the  amount  of  the  draft,  at 
quest  of  H.  C.  Smith  &  Co.,  was  subrogated  to  the  rights  < 
bank  to  the  draft  and  bill  of  lading.  Gans  v.  Thieme,  93 
225;  Acer  v.  HotchMss,  97  N.  Y.  403;  24  Am,  &  Eng.  Em 
290,  294.  In  Bank  t.  Pfeiffer,  108  N.  Y.  250,  15  N.  E.  31: 
said  to  be  settled  law  in  this  state  that  the  discount  of  a  draft 
by  a  consignor  upon  his  consignee,  which  is  accompanied 
delivery  of  a  bill  of  lading  to  the  party  making  the  advance, 
to  such  party  not  only  the  legal  title  to  such  property,  but^ 
eye  of  the  law,  the  transfer  of  the  bill  of  lading  is  regarded 
actual  delivery  and  an  actual  change  of  possession  of  the  pn 
As  supporting  this  proposition,  there  are  cited  the  cases  of  I 
Jones,  4  N.  Y.  497;  Bank  v.  Kelly,  57  N.  Y.  37;  City  B 
Rome,  W.  &  O.  R.  Co.,  44  N.  Y.  136;  Merchants'  Bank  v.  Ui 
&  T.  Co.,  69  N.  Y.  379.  The  fact  that  the  bill  of  lading  is  drj 
order  does  not  prevent  its  transfer  by  delivery  to  a  third 
without  any  indorsement  Merchants'  Bank  v.  Union  R 
Co.,  supra.  The  acts  of  Drake  after  delivery  of  the  bill  of 
to  and  discount  of  the  draft  by  the  Rochester  Bank  did  not 
the  rights  of  that  bank.  It  would  seem,  therefore,  that  th< 
of  plaintiff  to  the  property  under  the  bill  of  lading  was  f 
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unless  it  is  affected  by  the  printing  on  the  back  of  the  bill  of  lading 
of  the  words  "Not  negotiable." 

By  section  633  of  the  Penal  Code,  it  is  provided  that  any  person 
who  is  the  master,  owner,  or  agent  of  any  yessel,  or  ofScer  or  agent 
of  any  railway,  express,  or  transportation  company,  or  otherwise 
being  or  representing  any  carrier,  "who  delivers  to  another  any 
merchandise  for  which  a  bill  of  lading,  receipt  or  voucher  has  been 
issued,  unless  such  receipt  or  voucher  bears  upon  its  face  the  words 
'Not  negotiable,'  plainly  written  or  stamped,  or  unless  such  receipt 
is  surrendered  to  be  cancelled  at  the  time  of  such  delivery,  or  un- 
less,  in  the  case  of  a  partial  delivery,  a  memorandum  thereof  is 
indorsed  upon  such  receipt  or  voucher,  is  punishable  by  imprison* 
ment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thou* 
sand  dollars,  or  by  both."  The  bill  of  lading  in  this  case  did  not 
hare  written  or  stamped  on  its  face  the  words  "Not  negotiable," 
and  therefore  the  delivery  of  the  property  by  the  agents  of  the  de- 
fendant without  its  surrender  and  cancellation  was  unlawful.  In 
1  Kent,  Comm.  467,  it  is  said,  if  a  statute  inflicts  a  penalty  for  doing 
an  act,  the  penalty  implies  a  prohibition,  and  the  thing  is  unlawful, 
though  there  be  no  prohibiting  words  in  the  statute.  As  the 
printing  of  the  words  "Not  negotiable"  on  the  back  of  the  bill  did 
not  comply  with  the  statute,  it  may  be  doubtful  whether  they  in 
any  way  affected  the  rights  of  the  Rochester  Bank.  It  had  a 
right  to  assume  that  the  defendant  would  not  deliver  the  property 
without  production  of  the  bill,  and  so  it  would  be  able  to  obtain 
payment  of  the  draft  Aside  from  this,  by  reference  to  condition 
No.  9,  it  was  apparently  within  the  contemplation  of  the  parties 
that,  if  the  consignment  was  in  the  form  which  it  in  fact  appears 
to  be  on  the  face  of  the  bill,  it  then  became  the  subject  of  transfer, 
and  the  rights  of  third  parties  might  intervene,  and  so  the  property 
must  not  be  delivered  without  surrender  of  the  bilL  I  am  of  the 
opinion  that  the  Rochester  Bank  had  a  valid  claim  on  the  property 
to  the  extent  of  the  draft,  and  this  inured  to  the  benefit  of  the 
plaintiff,  although  the  property  had  passed  from  defendant's  con- 
trol before  the  plaintiff  made  its  advancement.  Serat  v.  Railroad 
Co.,  102  N.  T.  681,  6  N.  E.  795.  The  improper  delivery  by  de- 
fendant did  not  relieve  it  from  its  liability.  Corsan  v.  Oliver,  2  Abb. 
N.  C.  356. 

It  is,  however,  urged  by  the  defendant  that,  at  the  time  the  plain- 
tiff advanced  its  money,  the  bill  of  lading  was  "spent,"  and  there- 
fore the  plaintiff  could  acquire  no  rights  to  it  This  might  per- 
haps be  so  if  plaintiff  took  only  the  right  which  H.  G.  Smith  &  Co. 
could  give.  As,  however,  it  stood  in  the  place  of  tie  Rochester 
Bank,  it  was  not  affected  by  what  had  occurred  between  the  defend- 
ant and  Smith  &  Co.  It  is  not  found  that  the  plaintiff  knew  any. 
thing  about  these  occurrences. 

The  defendant  also  claims  that  the  plaintiff  is  chargeable  with 
laches  by  reason  of  its  delay  in  presenting  the  bill  of  lading  and 
making  a  demand  of  defendant  The  fact  of  laches  or  consequent 
Injury  is  not  found.     From  the  delay  simply  we  cannot  assume  the 
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existence  of  laches  or  Injury,  especially  in  view  of  the  fact  t! 
unlawful  delivery  by  defendant's  agents,  which  is  the  basis  o 
tifPs  claim,  occurred  on  or  before  the  6th  September,  189: 
facts  are  found  showing  an  estoppel.  Galway  v.  Bailroi 
128  N.  Y.  133,  28  N.  E.  479.  Nor  can  we  say,  without  any 
on  the  subject,  that  the  defendant,  by  reason  of  the  delay  s 
failure  of  the  consignees,  has  lost  any  remedy  it  might  ha 
against  them,  or  did  not  protect  itself  in  the  transaction.  ' 
fendant  claims  that  the  plaintiff  ratified  the  delivery  to  Si 
Co.     But  that  is  not  found.     No  question  is  made  about  fa 

The  appeal  being  heard  upon  the  judgment  roll,  the  quei 
whether,  in  any  view  of  the  facts  found,  the  proper  judgme 
ordered.  Insurance  Co.  v.  Barnard,  96  N.  Y.  525.  We  are 
opinion  that  the  judgment  must  be  sustained. 

Judgment  aiBrmed,  with  costs.     All  concur. 


WILCOX  V.  GILCHRIST. 
(Supreme  Court,  General  Term,  Fourth  Department   February, 

1.  Trusts— CKKATioN—DKSiaNATiON  of  Bbneviciart. 

A  deposit  ot  money  with  defendant,  "in  trust  to  be  accounted  tt 
deatb  of  one  B.,  does  not  comply  ^itta  the  rule  that  in  order  to  o 
a  valid  trust  the  instrument  by  which  it  is  sought  to  be  created  mi 
a  sufficient  intention  to  create  a  trust,  and  a  beneficiary  that  is  n 
can  be  ascertained. 

9.  Res  Judicata — Rgfgrbnce  or  Claih  AOAntST  Dkckdeft. 

Under  2  Rev.  St  p.  89,  I  37,  providing  that  where  a  dalm  a 
decedent's  estate  is  referred,  the  Judgment  of  the  court  on  conl 
of  the  referee's  report  shall  be  effectual  in  all  respects  as  If  t] 
had  been  rendered  In  a  suit  commenced  by  ordinary  process,  so 
ment  is  conclusive  as  to  the  rights  ot  parties  thereto. 

8.  Same— Individual  and  Rbpbesentativb  Liabilitt  —  SrKvrviHO  P 
Where  an  action  to  recover  a  debt  is  litigated  on  the  theory 
fendant  is  liable  individually,  the  Judgment  is  a  bar  to  a  subsequei 
to  charge  defendant  as  a  surviving  partner,  since  his  liability  ai 
ing  partner  could  have  been  tried  In  the  action  brought  against 
dividually.    Rose  v.  Hawley  (M.  Y.  App.)  sa  N.  £.  335,  distingnia 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Elizabeth  Wilcox,  as  administratrix  of  Willif 
Christ,  deceased,  against  Harriet  E.  Crilcbrist,  as  executrix 
man  C.  Gilchrist,  deceased.     From  a  judgment  entered  on 
sion  dismissing  the  complaint,  with  costs,  plaintiff  appeal 
firmed. 

It  was  alleged  In  the  complaint  in  this  action  that  the  plaintiff 
duly-appointed  administratrix  with  the  wUl  annexed  of  William  ( 
Sr.,  deceased;  that  the  defendant  was  the  duly-appointed  ezecutri: 
last  will  and  testament  of  Truman  0.  Gilchrist,  deceased;  that  the 
ant's  testator  was  a  member  of  the  firm  of  T.  C.  &  W.  Gilchrist;  t 
firm  was  engaged  in  the  grocery  business  at  Oswego,  N.  Y.;  that  t 
nership  continued  until  the  death  of  the  other  partner,  William  Gilch 
which  occurred  November  8,  1888;  that  the  defendant's  testator 
sole  surviving  partner  of  that  firm;  that  during  the  continuance  ot  t 
nership,  and  on  November  22,  1880,  the  plaintiff's  testator  "placec 
bands  and  deposited  with  said  firm  of  T.  G.  &  W.  Gilchrist  the  sun 
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I  trust  to  be  accounted  for  at  tbe  deetb  of  the  said  Betsey  Ollchrist, 
>f  said  wmiam  6U<diriBt,  8r.,  deceased";  that  the  plaintiff's  testatcar 
a  Jannai7  or  February,  1882,  leaving  a  last  will  and  testament,  where- 
appointed  Betsey  Gilchrist  executrix  thereof,  and  left  the  income  of 
tate,  real  and  personal,  to  her  during  her  natural  life;  that  she  died 
April  5,  1890;  that  no  part  of  said  sum  had  been  paid  except  $250; 
.  demand  for  said  money  was  duly  made  of  the  defendant,  who  re- 
to  pay  the  same,  and  that  a  duly-verified  copy  of  said  claim  was  served 
the  defendant,  who  rejected  It  The  demand  for  Judgment  was  that 
ifendant  be  compelled  to  account  to  the  plaintiff  for  the  sum  of  $3,210 
iterest,  to  pay  over  the  same  to  her,  and  for  such  other  and  further 
as  to  the  court  might  seem  Just,  with  costs^ 

defendant  by  her  answer  admitted  the  appointment  of  the  parties  as 
Istratrlx  and  executrix;  that  Truman  G.  Ollchrist  was  a  member  of 
m  of  T.  C.  &  W.  GUchrist;  that  William  Gilchrist,  Jr.,  died  as  alleged 
complaint;  that  Truman  C.  Gilchrist  was  sole  surviving  partner  of 
m  of  T.  0.  &  W.  Gilchrist;  that  William  Gilchrist,  Sr.,  died  at  the 
illeged;  that  Betsey  Gilchrist  was  duly  appointed  as  executrix  of  his 
ill  and  testament;  that  the  will  of  William  GUchrist,  Sr.,  left  the  In- 
of  his  estate  to  Betsey  Gilchrist  during  her  life;  that  she  died  about 
5,  1890;  that  a  copy  of  the  claim  herein  was  served  upon  the  defend- 
id  that  she  rejected  it.  All  the  other  allegations  of  the  complaint  were 
1.  As  a  second  defense,  the  defendant  alleged  payment;  as  a  third 
e,  set  up  a  Judgment  In  a  former  action  or  proceeding  between  the 
I  as  a  bar  to  this  action;  as  a  fourth  defense,  set  up  a  general  release 
itsey  GUchrist  as  executrix  of  the  wUI  of  William  GUchrist,  Sr.,  to 
in  C.  Gilchrist;  and  as  a  fifth  defense,  set  up  a  general  release  by 
GUchrist  to  Truman  C.  Gilchrist 

action  was  tried  at  a  special  term  of  this  court  held  in  the  county  of 
aga,  November  14.  1893.  The  course  pursued  on  the  trial  was  somewhat 
U,  and  hence  it  becomes  necessary  to  a  proper  understanding  of  the 
>ns  Involved  to  state  the  facts  and  proceedings  had  upon  the  trial  some- 
n  detail. 

r  the  case  was  opened  by  the  plaintiff,  a  Judgment  roll,  in  an  action  or 
ding  in  which  a  Judgment  in  favor  of  the  defendant  against  the  plain- 
d  been  entered,  and  which  was  pleaded  as  a  bar  to  this  action,  was 
i  and  admitted  in  evidence.  It  was  then  admitted  by  the  parties  that 
ilntiff  In  this  action  was  the  plaintiff  in  the  former  action  or  proceed- 
id  instituted  it  in  the  same  capacity  as  she  commenced  this  action; 
le  defendant  in  this  action  was  the  defendant  in  the  former  action  or 
ding,  and  defended  that  proceeding  in  the  same  capacity  as  she  was 
nd  was  then  defending  the  action  at  bar.  The  parties  further  admits 
at  the  same  money  and  the  proceeds  of  the  same  check  which  were 
bject  of  the  first  proceeding  were  also  the  subject  of  the  present  action; 
le  Betsey  Gilchrist  mentioned  In  the  judgment  roll  in  the  former  action 
seeding  was  the  same  Betsey  Gilchrist  mentioned  in  the  complaint  in 
rtlon;  and  that  the  will  of  William  Gilchrist,  Sr.,  mentioned  in  such 
ent  roU,  was  the  same  will  of  the  same  WiUiam  GUchrist  mentioned 
pleadings  in  this  action. 

r  these  admissions  were  made,  the  plaintiff  called  WiUlam  Hancoclc 
ritness,  who  testified  that  he  knew  WUliam  Gilchrist  Jr.,  and  Truman 
dirist,  who  were  partners  doing  business  as  grocers  in  Oswego,  N.  Y.; 
ley  were  the  sons  of  WiUiam  GUchrist  Sr.,  and  that  he  also  knew  Wll- 
rUchrist  Sr.;  that  he  was  in  the  employ  of  the  firm  as  their  bookkeeper, 
a  certain  extent  had  charge  of  their  financial  matters.  He  was  then 
tbe  check  of  Benlah  Hibbard  fcH:  $3,210,  which  was  the  basis  of  the 
ff's  claim,  and  testified  that  be  could  not  identify  it,  or  say  that  he  had 
een  it  before.  The  plaintitf  then  offered  to  prove  tbe  facts  alleged  in 
nplaint  herein.  The  evidence  was  objected  to,  and  the  court  excluded 
le  witness  then  testified  that  he  received  a  check;  did  not  recollect 
It  was,  or  the  form  of  it;  did  not  know  that  he  received  it  (or  the 
should  Judge  that  he  did  not  from  what  occurred  afterwards;  that 
given  to  him  by  Truman  0.  Gilchrist  and  that  he  thought  it  was  for 
v.32N.Y.8.no.6— 39 
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about  $3,000;  that  he  deposited  the  check  he  received  from  Tmman 
Christ  In  the  First  National  Bank,  but  could  not  Identify  the  check  p 
as  the  check  received  and  deposited.  The  parties  then  admitted  that 
Hlbbard  put  a  check  into  a  letter,  and  mailed  it  to  Oswego  to  T.  ( 
GUchrlst,  and  that  she  paid  the  money  on  the  check.  The  check  was 
to  bearer,  was  unindorsed,  and  as  follows: 

"$3,210.  Payettevllle,  Nov.  22 

"The  Farmers'  Bank,  pay  to  T.  C.  &  W.  Gilchrist  or  bearer  th 

hundred  ten  dollars.  Beulah  Hib 

At  the  left,  uiK>n  the  face  of  the  check,  api^eared  the  bank  stamp,  a 
ly  dated  November  24,  1880.  At  the  right,  upon  the  face,  appeared  t 
stamp,  November  22,  1880.  The  check  was  canceled  by  being  cut  or  ] 
ed.  About  one  year  before  the  commencement  of  this  action  the 
presented  to  the  defendant  a  claim  against  the  estate  of  Truman  G.  G 
which  was  as  follows: 

"Harriet  E.  Gilchrist,  executrix  of  the  estate  of  Truman  C.  Gllch 
ceased,  to  Bllzabeth  Wilcox,  administratrix  with  the  will  annexed 
estate  of  WUllam  Gilchrist,  deceased.  Dr.: 

To  cash i $3,0 

To  Interest  on  $3,000  from  January  1, 1880,  to  January  1, 1892.  .*  2,li 

$5,1 

This  claim  was  verified  by  the  plaintiff  January  12,  1892.  The  dei 
doubting  the  Justice  of  the  claim,  rejected  it  Thereupon  the  parti 
entered  into  an  agreement  to  refer  the  claim  to  S.  0.  Huntlngtc«,  ; 
referee  to  hear  and  determine  It  This  agreement  was  approved  by 
rogate  of  Oswego  county,  April  27,  1892,  and  on  the  following  day  t 
was  duly  entered  appointing  Huntington  a  referee  to  hear  and  deten 
matter  in  controversy  between  the  parties.  It  was  subsequently  trte< 
the  referee,  and,  after  hearing  the  evidence  and  the  counsel  for  the  re 
parties,  he  duly  made  and  flled  his  report,  whereby  he.  In  substance 
as  matters  of  fact  that  the  plahitiff's  testator,  on  October  16,  1871,  du 
and  executed  his  will,  by  which  he  gave  the  use  of  all  his  propert; 
wife,  Betsey  Gilchrist,  for  life,  and  after  her  death  to  his  five  childi 
appointed  his  wife  and  Franklin  Hlbbard  executrix  and  executor 
that  he  died  In  or  about  February,  1882;  that  his  will  was  duly  a 
to  probate,  and  letters  testamentary  duly  issued  thereon,  to  Bete 
Christ  February  13,  1882,  who  from  that  day  to  the  day  of  her  deat 
6,  1890,  was  the  sole  executrix  and  representative  of  the  estate  of 
Gilchrist  Sr.,  deceased;  that  Truman  C.  Gilchrist  died  August  2 
leaving  a  last  will  and  testament  which  was  duly  admitted  to  prob 
letters  testamentary  issued  thereon  to  the  defendant  herein  before  Jan 
1892;  that  Truman  O.  Gilchrist  and  WUllam  GUchrlst  Jr.,  were  co 
engaged  in  business  at  Oswego,  N.  T.,  under  the  firm  name  of  T.  < 
Gilchrist  from  January  1,  1873,  to  November  8,  1888,  when  Willi 
Christ,  Jr.,  died;  that  before  November  22,  1879,  Franklin  Hlbbard 
testate,  and  Beulah  Hlbbard,  his  sister,  having  been  appointed  adt 
trix  of  his  estate,  gave  to  WiUlam  Gilchrist  Sr.,  her  note  for  $3,00( 
tlement  of  a  claim  WiUlam  GUchrist,  Sr.,  had  against  Franklin  I 
that  on  November  22,  1880,  by  direction  of  WUllam  GUchrlst  Sr., 
Hlbbard  sent  her  check  for  $3,210,  the  amount  of  such  note,  to  T.  ( 
Gilchrist;  that  they  received  thereon  said  sum,  and  $3,000  thereof 
Truman  C.  Gilchrist's  direction  credited  on  the  books  of  said  firm 
Ham  GUchrlst,  Sr.,  In  an  open  account  for  that  purpose,  and  charged 
man  C.  GUchrist  in  a  special  account  and  deposited  In  an  Oswego 
the  credit  of  Truman  C.  Gilchrist;  that  said  sum  of  $3,210  was  so 
direction  of  WlHlam  GUchrist  Sr.,  and  was  received  by  T.  O.  & 
Christ  under  an  agreement  theretofore  existing  between  them  that  s 
should  retain  $3,000  of  said  sum  as  a  deposit,  and  not  as  a  loan,  an 
after  pay  or  account  for  the  same  under  the  terms  of  said  agreemei 
Truman  0.  Gilchrist  never  agreed  to  receive,  and  did  not  receive^  aai 
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le  plalntUTs  testator,  and  did  not  agree  to  pay,  and  did  not  pay,  said 
'  any  part  thereof,  or  Interest  tboreon,  aa  an  Individual,  or  otherwise 

a  member  of  said  partnership  for  said  firm;  that  it  was  not  proved 
s  plaintiff's  testator  ever  loaned  $3,000,  or  any  other  sum,  to  Truman 
ailst  individually;  that  it  was  not  proved  that  the  plaintiff's  testator 
posited  $3,000,  or  any  other  sum,  with  Truman  C.  Gilchrist  Individual- 
t  it  was  not  proved  that  the  plaintiff's  testator  ever  intrusted  to  Tru- 

Gilchrist  $3,000  as  agent  or  trustee;  that  in  the  years  18S6  and  1887 
rtnershlp  drew  and  sent  at  least  ten  checks,  of  $25  each,  to  BeulEih 
1,  who  received  the  same,  and  delivered  them,  or  cash  obtained  there- 
Betsey  Gilchrist,  and,  as  far  as  appeared  from  the  evidence,  as  part 
it  on  account  of  said  $3,000  and  Interest;   that  on  December  3,  1888, 

O.  Gilchrist  as  administratrix,  etc.,  of  William  Gilchrist,  Jr.,  com- 

an  action  in  the  supreme  court  against  said  Truman  C.  Gilchrist  for 
anting  of  the  matters  of  said  Arm  of  T.  C.  &  W.  Gilchrist;  that  on 
ti  of  April,  1889,  the  said  Betsey  Gilchrist  signed,  acknowledged,  and 
id  to  Traman  O.  Gilchrist  two  sealed  instruments  in  writing,  the  first 
!h  was  a  general  release  by  her  as  sole  acting  administratrix  of  the 
11  and  testament  of  William  Gilchrist,  Sr.,  to  Truman  C.  Gilchrist, 
y  she  released  all  manner  of  actions,  causes  of  actions,  debts,  etc., 
him,  which  she  then  had  as  such  administratrix,  or  which  she,  or  her 
xecutors,  or  administrators  and  successors,  or  said  estate,  might  have 
ion  of  any  matter  or  thing  whatsoever,  from   the  beginning  of  the 

0  the  day  of  the  date  of  those  presents,  and  the  second  was  a  general 
in  substanttally  the  same  form  as  the  other,  except  that  it  was  given 
ley  Gilchrist  individually,  and  not  as  the  representative  of  her  hus- 
estate;  that  each  of  said  releases  was  executed  without  any  fraud  or 
influence,  and  with  a  fuU  knowledge  on  the  part  of  Betsey  Gilchrist 
e  thereby  released  all  claims  that  she  and  the  estate  of  her  said  hus- 
Eid  to  the  said  $3,000  and  interest,  or  so  much  thereof,  if  any,  as  was 
thereon  under  any  agreement  made  between  her  husband  and  Tru- 
Gllchrist  as  an  Individual;   that  on  August  4,  1890,  letters  of  admln- 

a  with  the  will  annexed  of  William  Gilchrist,  Sr.,  de  bonis  non,  were 
sued  to  the  plaintiff,  and  she  lias  ever  since  been  and  acted  as  such 
itratrix;  that  it  was  not  proven  that  any  demand  had  been  made  on 
endant's  testator  or  the  defendant  for  the  amount  of  said  deposit, 
portion  thereof,  or  the  interest  thereon,  that  has  not  been  paid;  that 
14th  day  of  January,  1892,  the  plaintiff  duly  presented  to  the  defend- 
claim  hereinl)efore  set  forth;  that  the  defendant  rejected  said  claim, 
T  15,  1892;  that  the  agreement  to  refer  was  made  AprU  26,  1892; 
it  the  order  of  reference  was  granted  April  28,  1802.  The  referee  also 
that  both  parties  have  tried  this  proceeding  before  me  on  the  theory 
e  claim  was  only  on  a  liability  incurred  to  the  plaintiff's  testator  by 

1  C  Gilchrist  individually,  and  not  by  the  firm  of  T.  C.  &  W.  Gil- 
that  the  death  of  William  Gilchrist,  Jr.,  was  not  proved  as  a  part  of 
Vb  case;  and  that  plaintiff  has  not  requested  me  to  find  that  any  cause 
m  ever  existed  against  said  firm  of  T.  O.  &  W.  Gilchrist,  or  against 
uman  O.  Gilchrist  as  surviving  partner."  As  matters  of  law  the  ref- 
Id:  "First  That  on  or  about  November  23,  1880,  the  firm  of  T.  C.  & 
Christ  became  liable  thereafter  to  pay  or  account  for  said  $3,000  as 
lit  Second.  That  Truman  C.  Gilchrist  individually,  or  otherwise  than 
>mber  of  said  firm,  never  became  indebted  or  liable  to  pay  or  account 
1  ^000  to  plaintiff's  testator,  his  representatives  or  assigns,  or  any 
ereof,  or  any  interest  thereon.  Third.  That  the  plaintiff  In  this  pro- 
is  not  entitled  to  recover  on  said  or  any  claim  that  existed  or  ac- 

igainst  said  partnership,  or  against  said  Truman  G.  Gilchrist  as  sur- 
partner.  Fourth.  That  except  as  to  creditors  of  said  William  GlI- 
8r.,  the  release  executed  by  Betsey  GUchrlst  as  administratrix  was  a 
ilease  and  bar  to  all  right  of  the  said  Betsey  Gilchrist  and  of  plaintiff 
ver  said  $3,000  or  Interest  thereon  from  Truman  C.  Gilchrist,  or  his 
arising  out  of  any  obligation  or  liability  of  the  said  Truman  O.  Gll- 
adividnally  to  pay  or  account  therefor.  Fifth.  That,  except  as  against 
■8  of  the  said  Betsey  Gilchrigt,  the  release  executed  by  said  Betsey 
It  individually,  April  18,  1889,  was  and  is  a  valid  release  and  bar  to 


Digitized  by 


Google 


612  asw  YORK  BUPFLKHEirT,  vol.  32.  [Si 

a  recovery  of  said  $3,000  or  Interest  thereon,  or  any  part  thereof,  froi 
man  C.  Gilchrist,  or  his  estate,  arising  out  of  any  obligation  of  tb 
Truman  C.  Gilchrist  individually  to  pay  or  account  therefor  to  the  sal 
sey  Gilchrist  Individually.  Sixth.  That  the  plalntift  is  not  entitled  to  i 
anything  of  the  defendant  In  this  proceeding,  and  the  defendant  is  c 
to  judgment  accordingly." 

Upon  reading  and  filing  the  report  of  the  referee,  an  order  was  di 
tered  at  a  special  term  of  this  court  held  In  the  city  of  Syracuse  on  tt 
day  of  November,  1892,  by  which  it  was  ordered  that  said  report 
the  same  was  confirmed,  and  Judgment  thereon  was  directed  In  favor 
defendant  therein  against  the  plaintiff;  that  the  plaintiff  was  not  enti 
recover  anything  of  the  defendant  in  that  proceeding,  and  that  said  < 
ant  have  Judgment  against  the  plaintiff  dismissing  the  plaintiff's  claim 
in,  and  have  costs  and  disbursements  as  in  an  action.  In  pursuance  ( 
order,  a  Judgment  was  duly  entered  December  19,  1892,  whereby  It  ^ 
dered,  adjudged,  and  decreed  that  the  report  of  said  referee  be,  a 
same  was,  confirmed;  that  the  plaintiff  was  not  entitled  to  recover  an 
of  the  defendant  in  that  proceeding;  that  the  plaintiff's  said  claim  t 
the  same  was  thereby,  dismissed  upon  the  merits;  and  that  the  def 
recover  of  the  plaintiff  the  sum  of  $213.12  as  for  her  costs  therein, 
levied  and  collected  of  the  goods,  chattels,  and  credits  of  William  Gl 
deceased,  in  the  hands  of  the  plaintiff  as  administratrix  with  the  'n 
■nexed. 

After  the  admission  in  evidence  of  the  Judgment  roll  in  the  formi 
ceeding,  and  after  the  evidence  and  admissions  hereinbefore  refer 
had  been  made  and  admitted,  the  plaintiff  rested.  Thereupcm  the  ( 
ant  moved  for  a  nonsuit  and  a  dismissal  of  the  plaintiff's  complaint  ui 
following  grounds:  "First.  Upon  the  ground  that  the  statute  (cbapl 
of  the  Laws  of  1882)  precludes  the  possibility  of  this  action  being  ma 
ed,  either  by  this  plaintiff  or  against  this  defendant,  for  the  alleged  a 
action  set  up  In  the  complaint,  It  being  based  upon  the  theory  of  a 
and  the  complaint  charging  that  it  Is  based  upon  a  trust  Second.  Ui 
ground  that  the  matter  involved  in  the  action  is  res  Judicata,  as  she 
the  Judgment  roll  in  the  prior  action  or  proceeding  between  the  same  ] 
Third.  Upon  the  ground  that  the  release,  which  is  shown  by  the  JQ<: 
roll  in  the  prior  action  or  proceeding  to  have  been  executed  and  de 
by  Betsey  Gilchrist  as  executrix  of  the  will  of  William  Gilchrist  to  1 
0.  Gilchrist,  after  the  death  of  William  Gilchrist,  Jr.,  removed  aU  ba 
the  claim  made  here."  This  motion  seems  to  have  been  granted,  a 
plaintiff  duly  excepted.  Thereupon  the  court  made  and  filed  findings 
and  conclusions  of  law.  The  findings  of  fact  were,  In  substance,  tl 
plaintiff  was  the  duly-appointed  administratrix  with  the  will  anne 
the  estate  of  William  Gilchrist,  deceased;  that  the  defendant  was  thi 
appointed  executrix  of  the  last  will  and  testament  of  Truman  C.  Gl 
deceased;  that  Truman  C.  Gilchrist  and  WUliam  Gilchrist,  Jr.,  wer 
ners  doing  business  as  grocers  at  Oswego,  N.  Y.,  under  the  firm  nan 
style  of  T.  C.  &  W.  (Jllchrlst,  for  several  years  prior  to  and  until  Noi 
8,  1888,  when  said  firm  was  dissolved  by  the  death  of  William  Gl 
Jr.,  leaving  Truman  G.  Gilchrist  surviving  him;  that  Beulah  Hibban 
ed  to  T.  C.  &  W.  Gilchrist  the  bank  check  hereinbefore  set  forth,  whlct 
and  amount  thereof  were  duly  paid;  that  the  check  as  put  In  eviden 
unindorsed,  but  canceled;  that  the  proceeds  of  the  check  and  the  t 
thereof  paid  were  the  same  moneys' mentioned  in  the  complaint  herel 
for  which  recovery  is  herein  sought,  and  also  the  same  moneys  whicl 
sought  to  be  recovered  in  a  former  proceeding  in  this  court  between  thi 
parties,  in  which  Judgment  was  entered  in  this  court,  December  19 
The  court  also  found  that  a  former  proceeding  was  instituted  in  this 
to  enforce  the  claim  made  by  the  plaintiff  herein,  wherein  the  partle 
the  same  as  in  this  action;  that  it  was  instituted  under  the  statute,  r 
to  S.  O.  Huntington,  who  reported  thereon  in  favor  of  the  defendant 
a  final  Judgment  was  duly  entered  therein  in  pursuance  thereof  agai) 
plaintiff,  and  in  favor  of  the  defendant,  December  19,  1892,  whereby 
duly  adjudged  that  the  plaintiff  was  not  entitled  to  recover  of  the  c 
ant;  and  that  the  action  was  brought  to  recover  the  same  moneys  i 
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kess  which  the  proceeding,  In  which  Judgment  was  entered  December 
2,  was  Instituted  and  prosecuted  to  recover.  As  conclusions  of  law 
irt  held:  "First  The  above-named  plaintiff  cannot  maintain  this  ac- 
:ainst  the  defendant  above  named  on  the  ground  that  a  trust  was 
as  alleged  in  complaint  herein,  nor  recover  judgment  herein  on  such 

Second.  The  complaint  herein  would  allow  the  plaintiff  to  sus- 
r  proof  of  appropriate  facts,  a  claim  that  the  defendant  is  Indebted 
plaintiff  for  the  money  and  amount  mentioned  in  said  complaint. 
The  Judgment  mentioned  in  the  finding  of  facts  »  •  •  entered 
)er  19,  1892,  •••tea  final  determination  upon  the  claim  of  said 
t  herein  to  recover  of  said  defendant  herein,  and  the  estate  by  her 
ited  as  such  executrix  as  aforesaid,  the  moneys  mentioned  In  the 
[nt  herein  on  the  ground  that  said  defendant,  as  executrix  of  said 
Truman  C.  GUchrist,  deceased,  or  the  estate  of  said  Truman  C.  Oil- 
deceased,  is  Indebted  to  said  plaintiff,  aa  administratrix  with  said 
nexed  of  the  estate  of  said  ■William  Gilchrist,  deceased;  therefore 
lim  is  made  res  Judicata  by  said  Judgment,  and  said  Judgment  is  a 
action  thereon  and  therefor.    Fourth.    The  defendant  above  named, 

E.  Gllchrtet,  as  executrix  of  the  will  of  Truman  C.  GUchrist,  de- 
te  entitled  to  Judgment  herein  against  the  above-named  plaintiff, 
th  Wilcox,  as  administratrix  with  the  will  annexed  of  the  estate  of 
1  GUchrist,  deceased,  dismissing  the  complaint  herein  upon  the  merits, 
'  the  costs  and  disbursements  of  this  action."  Judgment  was  directed 
defendant.  The  plaintiff  excepted  to  the  fourth,  fifth,  and  sixth  find- 
fact,  and  to  the  first,  third,  and  fourth  conclusions  of  law.  After- 
and  on  February  17,  1894,  a  Judgment  was  entered  in  accordance 
ch  decision,  dismissing  the  plaintiff's  complaint  upon  the  merits  with 
F'rom  this  Judgment  the  plaintiff  appealed. 

led  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

.  Gardner  and  Homer  Weston,  for  appellant 
L  Kenyon,  for  respondent 

ITIN,  J.  It  becomes  obvions  from  a  review  of  the  proceed- 
i  this  action  that  the  special  term  awarded  the  judgment 
upon  the  grounds  that  the  plaintiff  could  not  maintain  this 
on  the  theory  that  a  trust  was  created  by  a  delivery  to  T.  C.  & 
Ichrist  of  the  check  in  question,  and  the  agreement  under 
it  was  delivered,  and  that  the  judgment  entered  in  the  pro- 
?  between  the  parties,  under  the  statute  relating  to  claims 
t  the  estate  of  deceased  persons,  was  a  bar  to  this  action, 
as  it  was  based  upon  the  claim  that  the  estate  represented 
defendant  was  indebted  to  her  or  the  estate  she  represented 
i  money  received  by  the  defendant's  testator  or  by  the  firm 
ch  he  was  the  surviving  partner.  It  follows,  therefore,  that 
Igment  should  be  reversed,  unless  it  can  be  sustained  upon 
grounds.  Thus,  we  are  led  first  to  the  consideration  of  the 
>n  whether  this  action  can  be  maintained  on  the  ground 
le  money  in  question  was  placed  in  the  hands  of  the  firm  of 
k  W.  Gilchrist  by  William  Gilchrist,  Sr.,  in  trust  to  be  ac- 
d  for  at  the  death  of  Betsey  Gilchrist.  It  is  essential  to  con- 
a  valid  trust  that  the  instrument  or  agreement  by  which  it 
fht  to  be  created  should  show  a  snfHcient  intention  to  create 
:,  and  a  beneficiary  that  is  named  or  can  be  ascertained.  4 
Comm.  (11th  Ed.)  p.  305,  note  2.  This  doctrine  seems  to  be 
ized,  if  not  affirmed,  in  Gilman  v.  McArdle,  99  N.  Y.  458,  2 
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N.  E.  464.    In  Holland  v,  Alcock,  108  N.  Y.  312,  318, 16  N.  : 
Bapallo,  J.,  said: 

"The  absence  of  a  defined  beneficiary  is,  as  a  general  rule,  a  fata 
tlon  to  any  attempt  to  create  a  valid  trust.  It  Is  said  by  Wright,  J., 
T.  Levy,  33  N.  Y.  107,  that  'if  there  is  a  single  postulate  of  the  comn 
established  by  an  unbrol^en  line  of  decision.  It  Is  that  a  trust  withou 
tain  beneficiary,  vrho  can  claim  its  enforcement,  is  void,  whether  , 
bad,  v^ise  or  unwise.'  " 

The  same  doctrine  was  held  in  Fosdick  v.  Town  of  Hem] 
125  N.  Y.  581,  591,  26  N.  E.  801,  where  the  Holland  Case  was 
and  Peckham,  J.,  said  that  the  opinion  of  Bapallo,  J.,  in  thi 
left  nothing  to  be  added  on  that  subject,  and  that  "tha 
leaves  the  doctrine  no  longer  in  doubt  that  to  constitute  J 
trust  there  must  be  a  defined  beneficiary,  and  the  absence  c 
is,  as  a  general  rule,  fatal  to  the  validity  of  a  testamentary 
See,  also,  Tilden  v.  Green,  130  N.  Y.  29,  28  N.  E.  880.  He 
would  seem  that  the  allegations  of  the  complaint  were  insu 
to  sustain  a  recovery  upon  the  theory  of  a  trust 

Moreover,  if,  as  claimed  by  the  plaintiff,  there  was  an  e 
trust  created  by  the  deposit  of  the  check  in  question,  or  the 
received  thereon,  it  would  not  descend  to  the  next  of  kin  < 
sonal  representatives  of  the  trustee,  but  upon  his  death  won 
in  the  supreme  court,  under  chapter  185  of  the  Laws  of  1882, 
provides: 

"Upon  the  death  of  a  siurivlng  trustee  of  an  express  trust,  the  trua 
shall  not  descend  to  his  next  of  kin  or  personal  representatives, 
trust,  if  unexecuted,  shall  vest  in  the  supreme  court,  with  all  the  pow 
duties  of  the  original  trustee,  and  shaU  be  executed  by  some  person  a% 
for  that  purpose  under  the  direction  of  the  court  But  no  person  i 
appointed  to  execute  said  trust  until  the  beneficiary  thereof  shall  lia 
brought  into  court  by  such  notice  and  in  such  manner  as  the  court 
rect" 

It  follows,  we  think,  that  if  a  valid  trust  had  been  created, 
this  statute  the  trust  estate  would  not  descend  to  or  vest 
plaintiff,  but  would  vest  in  the  supreme  court;  that  a  new  1 
should  have  been  appointed,  who  alone  could  have  maintaii 
action  (In  re  Waring,  99  N.  Y.  114, 1  N.  E.  310;  In  re  Carpent 
N.  Y.  86,  29  N.  E.  1005);  and  that  the  special  term  correctl 
that  the  plaintiff  could  not  maintain  this  action  on  the  grouc 
a  trust  was  created. 

This  brings  us  to  an  examination  of  the  question  wheth 
proceedings  instituted  under  the  statute  by  the  plaintiff  s 
the  defendant,  for  the  enforcement  of  the  claim  made  thereir 
a  bar  to  this  action,  if  regarded  as  an  action  to  recover  the  i 
in  question,  independent  of  the  claim  that  it  was  delivered 
firm  of  T.  0.  &  W.  Gilchrist  in  trust  The  proceeding  wh: 
suited  in  the  judgment  which  the  court  held  was  a  bar  1 
action  was  instituted  under  and  in  pursuance  of  the  provisi 
sections  35,  36,  and  37  of  article  2,  tit  3,  c  6,  pt  2,  Rev.  St 
provided  by  section  37  that  where  the  justice  of  a  claim  pre 
is  doubted,  and  a  reference  is  had,  the  judgment  of  the  court 
the  confirmation  of  the  report  of  a  referee  therein,  shall  b< 
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iffectaal  in  all  respects  as  if  the  same  had  been  rendered 
ait  commenced  by  the  ordinary  process.  Therefore,  under  the 
sions  of  the  statute,  the  former  judgment  between  these  par- 
ad  the  same  binding  effect,  and  is  to  be  treated  in  all  essen- 
jspects  the  same,  as  though  it  had  been  entered  in  an  ordinary 
L  The  parties  to  the  former  action  or  proceeding  were  the 
as  in  the  case  at  bar.  It  was  instituted  to  recover  the  same 
j^s  which  were  sought  to  be  recovered  in  this  action.  The  only 
[ided  difference  between  the  former  proceeding  and  this  action 
it  the  original  action  or  proceeding  was  sought  to  be  main- 
i,  and  the  debt  in  question  recovered,  upon  proof  that  the 
dant's  testator  was  individually  liable  therefor  by  reason  of  his 
g  received  the  money  in  question,  while  this  action  is  sought 
maintained  upon  proof  that  he  was  liable  as  surviving  partner 
3  firm  of  T.  C.  &  W,  Gilchrist.  As  we  have  seen,  the  report 
i  referee,  which  is  a  part  of  the  judgment  roll  in  the  former 
eding,  discloses  that  it  was  tried  upon  the  theory  that  the 

there  sought  to  be  recovered  was  a  liability  incurred  to  the 
tiff's  testator  by  Tmman  C.  Gilchrist  individually,  and  not  by 
rm  of  which  he  was  a  member.  From  this  finding  of  the 
>e  it  must,  I  think,  be  assumed  that  upon  the  former  trial  the 
tiff  did  not,  in  fact,  attempt  to  prove  any  liability  against 
efendant  upon  the  ground  that  her  testator  was  the  surviving 
er  of  the  firm  of  T.  C.  &  W.  Gilchrist,  and  as  such  liable  for 
»bt  in  question.  That  upon  such  trial  the  plaintiff  might  have 
d  a  cause  of  action  against  the  defendant,  upon  the  theory 
r  testator's  liability  as  surviving  partner,  there  can,  I  think,  be 
ubt  In  Nehrboss  v.  Bliss,  88  N,  Y,  600,  604,  where  the  ques- 
)f  the  rights  of  a  surviving  partner  was  discussed,  it  was  in 

said  that,  upon  the  death  of  a  partner,  the  legal  right  under 
rm  contracts  or  causes  of  action,  and  the  sole  right  to  collect 
artnership  debts,  remained  in  the  survivor  (Vin.  Abr.  "Part- 
'  D;  1  Lindl.  Partn.  p.  505;  Voorhis  v.  Child's  Ex'r,  17  N.  Y.  354), 
•ested  80  effectually  that  upon  his  death  it  would  have  de- 
d  upon  his  personal  representative,  who  alone  could  sue  upon 
Williams,  Ex'rs,  1585;  Copes  v.  Pultz,  1  Smedes  &  M.  623);  that 
ch  a  case  the  right  of  action  would  so  completely  vest  in  the 
voT  that  a  demand  against  him  in  his  own  right  might  have 
set  off  in  diminution  of  his  claim  as  surviving  partner  (Slipper 
dstone,  5  Term.  BL  493);  that  a  debt  due  from  the  plaintiff  as 
nng  partner  to  the  defendant  might  be  set  off  against  a  debt 
rom  the  defendant  to  the  plaintiff  in  his  own  right  (French  v, 
ade,  6  Term  B.  582);  that  as  surviving  partner  he  might  join 
e  action  a  count  for  a  debt  due  him  in  his  own  right  and  one 
dm  as  survivor  (Adams  v.  Hackett,  27  N.  H.  289);  and  that 
Intiff,  in  an  action  charging  him  in  his  own  right,  might  re- 

a  demand  due  from  him  individually,  and  another  due  from 
LS  surviving  partner  (Richards  v.  Heather,  1  Bam.  &  Aid.  29). 
e  Richards  Case,  it  was  expressly  held  by  the  court  of  king's 
I,  that  "under  a  declaration  containing  only  one  set  of  counts, 
ing  the  defendant  in  his  own  right,  the  plaintiff  may  recover 
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one  demand  due  from  the  defendant  individually,  and  anothe 
from  him  as  surviving  partner."  In  Ferris  v.  Burrows,  34 
104,  it  was  held  that,  upon  the  judicial  settlement  of  hi 
counts,  an  executor  was  entitled  to  set  off  against  a  legacy  a 
due  to  the  testator  from  a  firm  of  which  the  legatee  was,  e 
time  of  the  death  of  the  testator,  the  sole  surviving  partner, 
case  was  affirmed  in  99  N.  Y,  616.  In  Miller  v.  Bank,  1  Paig« 
Chancellor  Walworth  said: 

"Thus,  a  surviving  partner  Is,  In  eqnity,  only  a  tmstee  for  himself  a 
representativea  of  the  deceased  partner.  Yet  he  may  sue  or  be  sued 
own  name,  and  debts  due  to  or  from  him  In  his  own  right  may  l>e 
against  debts  due  to.  or  from  bim  as  surviving  partner." 

In  Goelet  t.  McKinstry,  1  Johns.  Cas.  405,  it  was  held  that 
of  two  partners  in  trade  purchase  goods  for  both,  and  one  of 
dies,  an  action  of  indebitatus  assumpsit  may  be  brought  aj 
the  survivor,  without  taking  notice  of  the  partnership  or  the 
of  one  and  the  survivorship  of  the  other. 
In  Hyat  v.  Hare,  Comb.  383,  Holt,  C.  J.,  said: 
"If  there  be  two  partners  in  trade,  and  one  of  them  buy  goods  fo) 
both,  and  the  other  dleth,  the  survivor  may  be  charged  by  tndeblta 
sumpsit  generally,  without  taking  notice  of  tite  partnership,  or  that  th 
ia  dead  and  he  survived." 

The  doctrine  of  these  authorities  renders  it  obvious  that  the 
tiff  could  have  proved  on  the  former  trial  a  cause  of  action,  a 
covered  in  that  proceeding  against  the  defendant,  as  the  repre 
tive  of  the  surviving  partner  of  the  firm  of  T.  C.  &  W.  Gil< 
under  her  claim  as  presented,  unless  it  had  been  paid  or  rel 
Thus  the  precise  question  to  be  determined  i»  whether,  s 
right  of  recovery  now  insisted  upon  by  the  plaintiff  could  hav< 
litigated  and  determined  upon  the  former  trial,  the  judgm< 
that  case  was  a  bar  to  a  second  action.  The  rule  seems  to  bi 
settled  in  this  state  that  a  former  judgment  of  a  court  of  com] 
jurisdiction  is  final  and  conclusive  between  the  parties,  not 
as  to  the  matters  actually  determined,  but  also  as  to  every 
matter  which  the  parties  might  have  litigated  and  had  decid 
gentially  connected  with  the  subject-matter  of  the  litigation,  i 
the  purview  of  the  original  action,  either  as  matter  of  cla 
defense.  Embury  v.  Conner,  3  N.  Y.  511,  522;  Doty  v.  Bro 
N.  Y.  71;  Clemens  v.  Clemens,  37  N.  Y.  59,  74;  Dunham  v.  I 
77  N.  Y.  76,  79;  Smith  v.  Smith,  79  N.  Y.  634;  Jordan  v.  Van 
85  N.  Y.  427,  436;  Patrick  v.  Shaffer,  94  N.  Y.  423,  430;  P 
Hegeman,  98  N.  Y.  351,  358;  Griffin  v.  Bailroad  Co.,  102 
449,  452,  7  N.  E.  735;  Goebel  v.  Iffla,  111  N.  Y.  170,  177,  18 
649;  Manufacturing  Co.  v.  Walker,*  114  N.  Y.  7,  12,  20  N.  E 
Lorillard  v.  Clyde,  122  N.  Y.  41,  47,  25  N,  E.  292.  In  the  Ei 
Case,  Jewett,  J.,  said : 

"That  the  judgment  or  decree  of  a  court  possessing  competent  Juris 
Is,  as  a  general  rule,  final,  not  only  as  to  the  subject-matter  thereby  a 
determined,  but  as  to  every  other  matter  which  the  parties  might  1 
in  the  cause,  and  which  they  might  have  had  decided,  can  admit  of  no 
The  general  rule  is  that  an  allegation  on  record,  upon  which  issue  ha 
once  talcen  and  found,  and  a  Judgment  has  been  rendered,  is,  betw< 
parties  taldng  It  and  their  privies,  conclusive,  according  to  the  finding  t 
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>  estop  the  parties,  respecttvely,  from  again  litigating  that  fact  once  so 
id  found,  whether  It  Is  plead  In  bar  or  given  in  evidence." 

le  Clemens  Case,  the  court  cited  and  approved  of  the  rale  laid 
by  Judge  Hogeboom  in  Harris  v.  Harris,  36  Barb.  88,  which 

general  rule  on  this  subject  is  wdl  known  to  be  that  a  former  Judg- 
f  the  same  court,  or  of  a  court  of  competent  jurisdiction,  directly  up- 
point  in  issue,  ia,  as  a  plea  Id  bar  or  as  evidence,  conclusive  between 
le  parties,  or  others  claiming  under  them,  upon  the  same  matter  dt- 
n  question,  in  a  subsequent  action  or  proceeding.  Such  judgment  or 
ation  is  final  and  conclusive,  not  only  as  to  the  matter  actually  deter- 
but  as  to  every  otiier  matter  which  the  parties  might  have  been  litl- 
and  have  had  decided,  as  incident  to,  or  essentially  connected  with, 
>Ject-matter  of  the  litigation,  and  every  matter  coming  within  the 
Eite  purview  of  the  original  action,  both  in  respect  to  matters  of  claim 
defense." 

lie  Dunham  Case  it  was  held  that  a  judgment  in  favor  of  a 
>,  in  an  action  by  him  to  recover  freight,  was  a  bar  to  an  action 
owner  of  the  goods  shipped  to  recover  damages  for  the  de- 
ion  of  the  property,  caused  by  a  failure  on  the  part  of  the  car- 
perform  his  contract  of  transportation. 

hie  Smith  Case  it  was  held  that  an  estoppel  by  judgment  in 
ler  action  arises  when  the  same  matter  was  at  issue  therein, 
as  either  litigated  by  the  parties  and  determined,  or  might 
teen  litigated,  and  a  decision  had  upon  it;  and  that  it  was 
cessary  that  it  should  appear  by  the  record  of  the  prior  suit 
tie  particular  controversy  sought  to  be  precluded  was  then 
arily  tried  and  determined,  but  it  was  sufficient  if  there 
have  been  judgment  in  the  flrst  action  for  the  same  cause 
1  in  the  second. 

ordan  v.  Van  Epps,  which  was  an  action  by  the  plaintiff  for 
in  certain  land,  and  there  had  been  a  former  action  of  par- 
to  which  she  was  made  a  party,  and  in  the  complaint  in 
action  it  was  alleged  that  she  claimed  an  inchoate  right  of 
in  the  premises,  wherein  she  did  not  appear,  and  the  final 
ent  made  no  provision  for  dower,  it  was  held  that  the  judg- 
in  the  partition  suit  was  a  bar;  that  she  should  have  pre- 
her  claim  in  some  form  in  that  action;  and,  having  failed  to 
could  not  in  another  action  claim  that  she  was  unlawfully  de- 
of  her  dower  rights. 

"ray  v.  Hegeman  it  was  held  that  it  was  not  necessary  to  the 
sivenesB  of  a  former  judgment  that  issue  should  have  been 
upon  the  precise  point  controverted  in  the  second  action; 
ibordinate  rights  or  questions,  which  are  branches  of  a  larger 
>r  question  put  in  issue,  and  which,  under  the  pleadings  in  a 
:  action,  might  have  been  decided,  and  as  to  which  relief 
have  been  granted,  although  the  principal  or  main  relief  was 
1,  are  conclusively  determined  by  a  judgment  therein  upon  the 
denying  all  relief. 

tie  Lorillard  Case  it  was  held  that  a  judgment  rendered  on  the 

is  coextensive  with  the  issues  upon  which  it  is  founded,  and 

ilusive  between  the  parties  thereto,  not  only  as  to  the  matters 
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actaally  proved  and  submitted  for  decision,  but  also  as  U 
other  matter  directly  at  issue  by  the  pleadings  which  the  d 
party  might  have  litigated,  and  that  testimony  is  incompetem 
merely  tends  to  show  that  a  party  omitted  to  produce  uj 
former  trial  all  the  evidence  that  was  admissible  in  his  behalf 

The  appellant,  however,  has  called  our  attention  to  the 
Rose  V.  Hawley,  141  N.  Y.  366,  36  N,  E.  335,  as  an  authority 
proposition  that,  "to  constitute  a  bar,  the  [plaintiff's]  claim 
have  been  presented  to  defendant  as  the  representative  of  1 
vivor  of  the  firm."  In  the  case  cited  it  was  held  that,  where 
of  action  was  imperfect  when  the  action  was  brought,  a  ju< 
therein  was  not  a  bar  to  a  subsequent  action.  While  the  d 
of  that  case  must  be  recognized  as  correct,  it  has  no  appl 
here. 

He  also  cites  the  cases  of  House  v,  Lockwood,  137  N.  Y. 
N.  E.  595,  and  Belden  v.  State,  103  N.  Y.  1,  8  N.  E.  363,  as  sus 
the  doctrine  that  ''a  judgment  does  not  operate  as  an  estop 
tween  the  same  parties,  except  where  the  facts  litigated  and  ( 
have  such  relation  to  the  issue  that  their  determination  wa< 
sary  to  the  determination  of  that  issue;  that  is,  the  facts  i 
used  to  establish  another  issue  without  destroying  the  right  ol 
thereon."  Those  eases  hold  that  "a  judgment  does  not  ope 
an  estoppel,  in  a  subsequent  action  between  the  parties,  as  tc 
terial  or  unessential  facts,  even  though  put  in  issue  by  the  pi 
and  directly  decided.  But  it  is  final  as  to  every  fact  litigai 
decided  therein  having  such  a  relation  to  the  issue  that  iti 
mination  was  necessary  to  the  determination  of  the  issue, 
ever  the  same  question  arises  between  the  parties,  in  w 
form  of  action,  and  whether  involved  directly  or  collateral! 
are  forever  precluded  from  averring  and  proving  the  fact  to  b< 
wise."  Assuming,  as  we  do,  the  correctness  of  the  principle  i 
by  the  cases  cited,  we  think  it  does  not  affect  this  case,  as  ] 
question  is  here  involved.  The  issue  in  the  first  case,  as  we 
this,  was  whether  the  defendant,  as  the  personal  represent 
Truman  G.  Gilchrist,  was  indebted  to  the  plaintiff  or  the  est 
resented  by  her  for  the  money  in  question.  If  the  defends 
liable  as  the  representative  of  Truman  0.  Gilchrist,  it  was  < 
cause  he  was  individually  liable  for  the  debt  in  suit  The  isf 
the  same  in  both  cases,  and  if  the  estate  represented  by  the 
ant  was  liable,  either  by  reason  of  her  testator's  having  recei 
money  as  an  individual,  or  by  reason  of  his  having  becon 
vidually  liable  as  the  surviving  partner  of  the  firm  of  which 
a  member,  neither  of  those  facts,  if  it  existed,  can  be  sai< 
immaterial  or  unessential.  If  either  existed,  proof  of  it  wai 
sary  to  a  determination  of  the  issue  between  the  parties.  A 
the  case  here  presented  is  one  where  the  proof  existed  bji 
it  is  claimed  that  the  debt  against  the  defendant  could  be  esta 
but  the  plaintiff  failed  to  introduce  it  on  the  former  trial. 

Again,  the  appellant  cites  the  case  of  Collins  v.  Hydom,  IJ 
320,  32  N.  E.  69,  as  sustaining  the  principle  that,  "while  the 
sions  show  the  persons  to  be  the  same,  the  first  claim  was  li 
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pereonal  one  in  the  proceedings,  and  the  referee  was  not  asked 
isa  upon  the  claim  as  against  the  copartnership.  Here  the 
1  was  charged  as  a  ilrm  liability,  and  the  defendant  is  sought 
i  chiarged  as  the  representative  of  the  survivor  of  the  firm." 
case  cited  holds  that  a  former  judgment  concludes  a  party  only 
e  character  in  which  he  is  sued.     That  the  parties  to  this  action 

and  were  sued  in  the  same  capacity  as  they  appeared  in  the 
er  proceeding  is  undisputed.  Hence  it  is  difficult  to  perceive 
the  doctrine  ol  the  case  is  applicable. 

e  appellant  likewise  refers  to  the  cases  of  Dickinson  v.  Price, 
)  18  N.  y.  Supp.  801;  Zoeller  v.  Riley,  100  N.  Y.  102,  2  N.  E.  388; 
Lewis  V.  Pier  Co.,  125  N,  Y.  341,  26  N.  E.  301,— as  sustaining  his 
1  that  the  former  judgment  was  not  a  bar  to  tliis  action.  In  the 
inson  Case,  which  was  an  action  brought  to  recover  damages 
he  alleged  illegal  discharge  of  the  plaintiff  by  the  defendant,  his 
oyer,  it  appeared  that,  as  an  inducement  to  the  plaintifE  to  enter 
ervice  for  a  period  of  one  year,  the  defendant  agreed  to  let  him 

a  certain  house  at  seven  dollars  a  month.  After  his  discharge 
tIaintifF  continued  to  occupy  the  house,  until,  about  two  months 
,  the  defendant  began  summary  proceedings  agajnst  the  plaintiff, 
put  in  an  answer  denying  any  indebtedness  for  rent,  setting  up 
iontract  for  services,  and  that  under  it  he  was  to  have  the  house 
I  year  at  seven  dollars  a  month;  that  the  contract  had  not  ex- 
l ;  that  he  had  been  improperly  discharged,  and  that  the  def end- 
lad  agreed  to  take  his  rent  from  the  plaintiff's  earnings,  which 

payable  weekly.  On  the  trial  of  the  summary  proceedings, 
)laintiff  did  not  appear,  and  the  defendant  took  judgment  by  de- 
:  for  one  month's  rent  An  action  was  subsequently  brought 
cover  damages  for  the  discharge  of  the  plaintiff,  when  the  judg- 
t  entered  in  the  summary  proceedings  was  admitted  in  evidence, 
held  to  be  a  bar  to  the  action.  Upon  an  appeal  to  this  court, 
18  held  that  that  was  error;  that  the  judgment  by  default  in 
nary  proceedings  was  conclusive  only  as  to  those  allegations 
h  the  petition  therein  stated  as  grounds  for  a  recovery  under 
statute;  that  the  affirmative  allegations  of  the  plaintiff  in  the 
rev  to  the  petition  did  not  widen  the  issue;  that  if  the  fact 
)liBhed  by  the  judgment,  that  some  rent  was  due,  was  to  be  taken 
rove,  inferentially,  that  the  defendant  had  not  broken  the  con- 
:,  and  that,  therefore,  he  had  not  discharged  the  plaintiff  im- 
erly,  the  burden  was  upon  the  defendant  to  show  affirmatively 

the  judgment  went  upon  that  ground,  and  not  simply  on  the 
nd  that  the  contract  did  not  apply  to  the  rent;  and  that,  as  the 
jnt  action  and  the  summary  proceedings  were  entirely  different 
BS  of  action,  one  claiming  an  estoppel  by  the  former  judgment 
:  show  that  the  issuable  fact  was  determined  in  the  summary 
eedings. 

th^  Zoeller  Case,  which  was  an  action  against  the  sheriff  to 
rer  for  the  conversion  of  a  carriage  taken  by  him  under  an 
ation,  it  was  held  that  a  judgment  in  an  action  brought  for  a 
piracy  to  defeat  the  collection  of  certain  judgments  held  by 
r  parties,  to  which  action  the  plaintiff  was  not  a  party,  was  not 
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a  bar  to  the  plaintiff's  action,  and  that,  before  it  could  affe 
plaintiff's  recovery,  it  must  at  least  hare  been  shown  that 
was  an  adjudication  in  the  conspiracy  action  condemning  the 
tiff's  mortgage,  and  that  the  burden  of  establishing  that  fac 
upon  the  defendant  It  was  also  held  that,  as  neither  the 
tiff  nor  his  assignor  were  made  parties  to  the  action,  they  we 
bound  by  the  adjudication  therein. 

In  the  Lewis  Case  it  was  said: 

"Where  a  Judgment  may  have  proceeded  upon  either  or  any  of  two  « 
different  and  distinct  facta,  the  party  desiring  to  avail  himself  of  tb 
ment,  as  conclusire  evidence  upon  some  particular  fact,  must  show  f 
tively  tliat  It  went  upon  that  fact,  or  else  the  question  la  open  for 
contention." 

I  am  unable  to  see  how  the  doctrine  of  any  of  the  cases  c: 
applicable  to  the  question  under  consideration.  The  only  iss 
tween  the  parties  either  in  the  case  tried  before  the  referee,  or 
case  at  bar,  was  whether  the  defendant,  as  the  legal  represei 
of  her  testator,  was  liable  to  the  plaintiff  or  the  estate  she  repi 
ed  for  the  debt  in  question.  The  principal  and  the  only  fact  ai 
between  the  parties  was  whether  the  defendant's  testator  y 
dividually  liable  to  the  plaintiff  for  the  amount  of  such 
Whether  such  indebtedness  arose  from  the  defendant's  te 
having  received  the  money  personally,  or  whether  he  became  p 
ally  liable  to  repay  it  as  surviving  partner,  the  liability  w; 
same,  and  whether  it  arose  in  the  one  way  or  the  other  wa 
an  Incident  relating  to  tie  manner  of  proving  the  principal  fac 
the  cases  cited  by  the  appellant,  the  causes  of  action  in  the  1 
and  subsequent  suits  were  different,  and  the  facts  as  to  which 
held  that  the  former  judgments  were  not  an  estoppel  were 
terial  and  unessential  to  establish  the  cause  of  action  in  suit 
the  cause  of  action  sought  to  be  enforced  in  the  former  proci 
and  that  upon  which  the  plaintiff  seeks  to  recover  in  this  actioi 
the  same.  In  discussing  the  question  when  the  cause  of  ad 
the  same  in  two  cases,  Allen,  J.,  in  Stowell  v.  Chamberlain,  6C 
272.276,  said: 

'The  rule  Is  that  the  Judgment  of  a  court  of  competent  Jurisdiction  ( 
upon  the  point  Is,  as  a  plea,  a  bar,  and  as  evidence  conclusive,  betw« 
same  parties,  upon  the  same  matter,  directly  In  question  in  another 
or  court.  A  matter  or  cause  of  action  Is  res  Judicata  when  it  is  a 
merged  in  a  judgment,  or  the  same  point  has  already  been  decided  b 
the  same  parties;  and  if,  by  law,  a  Judgment  could  have  been  given 
plaintiff  in  a  former  suit,  for  precisely  the  same  cause  of  action  as  t 
which  the  present  suit  is  brought,  it  has,  within  the  role,  passed  inb 
ment,  and  Is  res  Judicata.  But  In  order  to  bar  the  second  action  1 
cumstances  must  be  such  that  the  plaiutiff  might  have  recovered  In  t 
for  the  same  cause  alleged  in  the  second.  The  question  Is  whether  th 
evidence  will  maintain  both  actions.  If  the  evidence  which  will  sust 
second  would  have  authorized  a  recovery  in  the  first,  under  the  alle 
of  the  complaint,  the  first  Judgment  is  an  absolute  bar  to  the  second.' 

In  Bell  V.  Merrifleld,  109  N.  Y.  202,  209,  16  N.  E.  55,  tha  do 
of  the  Stowell  Case  is  approved.  In  Miller  v.  Manice,  6  Hil 
Walworth,  Chancellor,  said : 

•The  question  whether  a  verdict  and  Judgment  for  the  defendan 
former  action  Is  a  bar  to  a  second  suit  for  the  same  cause  or  matter  d< 
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upon  the  fax:t  that  the  proof  in  the  former  8nlt  was  sufficient  to  sngtaln 
tlon;   for  where  the  same  matter  was  In  Issue,  and  submitted  to  the 

the  former  suit  without  sufficient  proof,  the  decision  of  the  Jury 
e  matter  In  Issue,  and  thus  submitted  to  them,  followed  by  the  judg- 

the  court  upon  their  verdict,  will  be  a  bar  to  another  action  for  the 
luae  or  matter,  where  the  same  evidence  which  is  necessary  to  s\istain 
>nd  suit.  If  it  had  been  given  in  the  former  action,  would  have  author* 
■ecovery  therein." 

le  from  the  referee's  report  it  may  seem  that  he  was  of  the  opin- 
t  the  plaintiff  could  not  recover  in  that  proceeding  against  the 
ant  as  the  representative  of  the  surviving  partner,  yet  the 
ion  from  his  opinion  contained  in  the  respondent's  brief,  if 
:,  shows  that  he  entertained  tlie  opposite  opinion,  and  that 
dntift's  failure  to  present  the  proof  was  not  in  any  way  in- 
by  the  action  of  the  referee.  If,  however,  it  were  otherwise, 
e  referee  had  erroneously  held  that  she  could  not  recover 
uch  proof,  or  that  it  was  inadmissible,  her  remedy  was  by  ap- 
nd  not  by  brin^g  a  new  action.  The  weight  of  authority 
to  be  adverse  to  the  plaintifPs  claim  that  the  former  judgment 
it  a  bar  to  this  action.  As  already  suggested,  the  principal 
issue  between  the  parties  in  the  proceedings  under  the  statute 
hether  the  defendant,  as  the  personal  representative  of  the 
of  Truman  C.  Gilchrist,  was  liable  to  the  plaintiff  for  the  claim 
ted  by  her.  The  claim  presented  was  for  f3,000  and  interest 
t  the  defendant,  without  any  specification  or  suggestion  as  to 
ir  the  liability  sought  to  be  enforced  was  based  upon  the  claim 
le  defendant's  testator  had  the  money  in  question  personally, 
:  it  waa  not  based  upon  the  claim  that  he  was  liable  therefor 
riving  partner  of  the  firm  of  wUch  he  was  a  member.  If  the 
ant  was  liable,  it  was  because  her  testator  had  either  had  the 
sought  to  be  recovered,  or  because  it  has  been  had  by  the  firm 
:h  he  was  a  member  and  the  surviving  partner.  Under  these 
stances,  the  plaintiff,  upon  introducing  tl\e  proper  proof,  might 
^covered  against  the  defendant  upon  the  ground  that,  as  such 
ng  partner,  her  testator  was  liable  for  the  money  in  question, 
1  as  if  she  had  been  able  to  prove  that  the  money  was  originally 
ted  with  him.  It  was  a  matter  of  proof  only.  The  plaintiff 
;  proceeding  might  have  produced  the  evidence  upon  which  she 
aims  the  right  to  recover.  It  was  as  admissible  there  as  it 
have  been  in  this  action  if  no  former  proceeding  had  been  had. 
ibility,  in  either  case,  was  one  that  could  have  been  enforced 
t  the  defendant's  testator  as  an  individual,  and  it  is  only  upon 
ound  that  as  surviving  partner  he  was  individually  liable 
lis  action  could  be  maintained  against  the  defendant,  if  there 
0  former  judgment  between  the  parties.  That  this  matter 
have  been  litigated  and  determined  in  the  former  proceeding 
ifest,  and  the  fact  that  the  plaintiff  omitted  to  produce  upon 
■mer  trial  all  the  evidence  liat  was  admissible  in  her  behalf 
ot  entitle  her  to  retry  the  question  of  the  defendant's  liability. 
?  considered  all  the  authorities  to  which  our  attention  has 
ailed,  and  without  attempting  to  explain  or  harmonize  all  that 
ive  been  said  by  judges  and  text  writers  upon  the  questicm  of 
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estoppel  by  judgment,  we  are  of  the  opinion  that  the  rale  1 
former  judgment  is  final  and  conclusive  between  the  parties,  no 
as  to  the  matters  actually  determined,  but  as  to  every  other  e 
within  the  legitimate  purview  of  the  original  action,  which 
have  been  litigated  and  decided,  was  properly  applied  in  this  a 
and  that  the  judgment  should  be  aflirmed.  Judgment  aflSrmed 
costs.     All  concur. 


POWERS   V.   KNAPP. 

(Supreme  Court,  General  Term,  Fourtb  Department    February,  18! 

COBFORATiONs — Stockholders — Liabilitt  for  Corpobatb  Debts. 

Laws  1848,  a  40,  {  10,  makes  stockholders  liable  for  corporate 
until  the  capital  stock  Is  fully  paid  for.  Laws  1853,  c.  333,  8  2,  8 
said  section  10  by  providing  that  stock  Issued  in  payment  for  pi 
shall  be  deemed  fully  paid,  and  not  liable  to  any  further  calls,  an 
the  holders  thereof  shall  not  be  liable  "for  any  further  payments 
the  tenth  section  of  the  said  act"  BOd,  that  the  act  of  1853  e: 
the  holders  of  stock  issued  in  payment  of  property  from  the  liabU 
posed  by  the  act  of  1818. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Isaac  P.  Powers  against  Hiram  Knapp  to  enfon 
statutory  liability  of  defendant  as  a  stockholder  of  the  Winsl 
Knapp  Lumber  Company.  From  a  judgment  dismissing  the 
plaint  on  the  merits,  entered  on  a  verdict  for  defendant,  and 
an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals 
firmed. 

For  decision  reversing  a  judgment  dismissing  the  complaiii 
26  N.  Y.  Supp.  19. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWI 

Hannibal  Smith,  for  appellant. 
Watson  M.  Rogers,  for  respondent. 

* 

MARTIN,  J.  This  action  was  brought  against  the  defends 
a  stockholder  of  the  Winslow  &  Knapp  Lumber  Company,  to  n 
a  debt  held  by  the  plaintiff  against  that  corporation.  TSie  Wi 
&  Knapp  Lumber  Company  was  incorporated  under  the  prov 
of  chapter  40  of  the  Laws  of  1848  and  the  subsequent  acts  an 
tory  thereof  and  additional  thereto.  The  action  was  founded 
the  provisions  of  section  10  of  that  act,  which  reads: 

"AU  the  stockholders  of  every  company  incorporated  under  this  ad 
be  severally  individually  liable  to  the  creditors  of  the  company  in 
they  are  stodiholders,  to  an  amount  equal  to  the  amount  of  stock  h 
them  respectively  for  all  debts  and  contracts  made  by  8U<A  company 
the  whole  amount  of  capital  stock  fixed  and  limited  by  such  compan; 
hare  been  paid  in,  and  a  certificate  thereof  shall  have  been  made  i 
corded  as  prescribed  in  the  following  section;  and  the  capital  stock,  a 
and  limited,  shall  all  be  paid  in,  one-half  thereof  within  one  year,  a 
other  half  thereof  within  two  years  from  the  incorporation  of  said  ooi 
or  such  corporation  shall  be  dissolved." 

The  defense  is  based  upon  the  provisions  of  section  2  of  cl 
333  of  the  Laws  of  1853,  which  was  an  act  to  amend  chapter 
the  Laws  of  1848.    Section  2  declares: 
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"The  trustees  ot  sadi  company  may  pnrchaM  mines,  manufactories,  and 
other  property  necessary  for  tbelr  business,  and  Issue  stock  to  the  amount 
of  the  value  thereof  In  payment  therefor;  and  the  stock  so  Issued  shall  be 
declared  and  taken  to  be  full  stock,  and  not  liable  to  any  further  calls;  nei- 
ther shall  the  holders  thereof  be  liable  for  any  furth^  payments  under  the 
provisions  of  the  tenth  section  of  the  said  act;  but  In  all  statements  and  re- 
ports of  the  company,  to  be  ptlbllshed,  this  stodt  shall  not  be  stated  or 
reported,  as  being  Issued  for  cash  paid  Into  the  company,  but  shall  be  re- 
ported In  this  respect  according  to  the  fact" 

On  the  trial,  at  the  close  of  the  evidence,  the  court,  following  a 
former  decision  of  this  court  (71  Hun,  371,  25  N.  Y.  Supp.  19),  held 
that  the  defendant  was  a  stockholder  in  the  Winslow  &  Knapp  Lum- 
ber Company,  and  liable  for  the  amount  of  the  plaintiff's  debt,  un- 
less the  stock  held  by  him  was  issued  under  the  provisions  of  the 
amendatory  statute  passed  in  1853.  The  questions  whether  the 
stock  held  by  the  defendant  was  issued  in  payment  for  property  pur- 
chased by  the  corporation,  whether,  if  the  stock  was  issued  for 
property,  it  was  fairly  worth  the  face  value  of  the  stock,  or,  if  the 
property  was  valued  too  high,  whether  such  valuation  was  fraudu- 
lent, were  submitted  to  the  jury  in  a  charge  to  which  there  was  no 
exception.  The  jury  found  for  the  defendant  While  the  evidence 
bearing  upon  these  questions  was  conflicting,  still  a  careful  reading 
of  it  renders  it  clear  that  it  was  sufficient  to  justify  the  verdict  if 
the  jury  gave  credit  to  the  testimony  of  the  defendant's  witnesses. 
The  question  of  the  credibility  of  the  witnesses  was  for  the  jury. 
We  are  of  the  opinion  that,  under  the  evidence,  the  questions  sub- 
mitted were  questions  of  fact  for  the  jury;  that  the  evidence  was 
sufBcient  to  justify  its  verdict;  that  the  verdict  was  not  so  clearly 
against  the  weight  of  evidence  as  to  authorize  this  court  to  disturb 
the  judgment;  and  that  the  finding  of  the  jury  upon  the  questions 
sabmitted  should  be  regarded  as  final.  Therefore,  in  the  further 
discussion  of  the  case,  it  will  be  assumed  that  the  stock  held  by  the 
defendant  was  issued  in  payment  for  property  purchased  by  the 
corporation;  liiat  the  property  so  purchased  was  fairly  worth  the 
face  value  of  the  stock  issued  therefor,  or,  if  not,  that  the  over- 
valuation of  the  property  was  the  result  of  an  honest  mistalce  as  to 
its  value,  and  was  not  the  result  of  dishonesty  or  fraud.  Assuming 
these  to  be  the  facts,  it  would  seem  that  the  provisions  of  the 
amendment  of  1853  were  sufficient  to  relieve  the  defendant  from 
the  liability  sought  to  be  enforced  by  this  action.  The  only  liability 
incurred  by  the  defendant,  if  any,  was  that  created  by  section  10 
of  the  statute  of  1848,  and  but  for  the  amendment  of  1853  the  de- 
fendant would  have  been  liable  under  section  10,  and  the  court  so 
held.  Obviously,  the  purpose  of  that  amendment  was  to  authorize 
the  creation  of  a  class  of  stockholders  who  would  be  free  from  the 
liability  imposed  by  section  10,  and  as  to  whom  none  of  the  pro- 
visions of  that  section  should  apply.  The  amendment  of  1853,  in 
clear  and  positive  terms,  declares  that  such  stockholders  shall  not 
be  liable  "for  any  further  payments  under  the  provisions  of  the  tenth 
section."  Clearly,  the  purpose  of  the  legislature  was  to  exempt  the 
holder  of  such  stock  from  any  liability  under  the  provisions  of  sec- 
tion 10  of  the  original  act,  and  no  stronger  or  plainer  language  could 
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have  been  employed  to  express  that  purpose.  Under  that  a 
ment,  a  part  or  the  whole  of  the  stock  of  such  a  corporation  n 
paid  for  by  the  purchase  of  property  at  its  fair  value,  and, 
thus  paid  for,  the  holder  of  the"  stock  is  not  afterwards  liable 
for  calls  by  the  corporation  or  for  claims  against  it.  Schenck 
drews,  46  N.  Y.  589.  If  any  part  of  the  stock  of  such  a  corpo 
has  been  so  issued  without  fraud  in  the  valuation  of  the  pre 
the  holders  thereof  cannot  be  made  liable  to  creditors,  eithei 
failure  of  the  stockholders  to  pay  the  remainder  of  the  capii 
by  an  omission  of  the  officers  of  the  company  to  record  th 
tiflcate  of  such  payment.  Brown  v.  Smith,  13  Hun,  411,  af 
80  N.  Y.  650.  A  mere  mistake  or  error  of  judgment  of  the  tn 
either  as  to  the  necessity  of  the  purchase  or  as  to  the  value 
property,  if  made  in  good  faith,  and  not  in  evasion  of  the  s1 
will  not  subject  the  holder  of  stock  issued  for  property  to  t] 
bility  provided  by  section  10.  Section  2  of  the  statute  of  1853 
the  trustees  a  discretion,  and  they  are  to  be  the  judges  both 
the  necessity  for  the  property  purchased  and  as  to  the  value 
Good  faith  and  the  exercise  of  a  proper  discretion  and  honesi 
ment  are  all  that  is  required.  Schenck  v.  Andrews,  57  N.  Ti 
Boynton  v.  Andrews,  63  N.  Y.  93;  Douglass  v.  Ireland,  73 
100.  The  questions  in  the  case  whether  the  property  purchase 
worth  the  nominal  value  of  the  stock,  or  believed  by  the  tr 
to  have  been  of  that  value,  or  whether  the  transaction  was  a 
by  which  the  trustees  sought  to  evade  the  statute,  were  que 
of  fact,  and  properly  submitted  to  the  jury.  Iron  Co.  v.  Dre: 
N.  Y.  87,  94.  "A  discrepancy  in  the  opinions  of  witnesses  up 
question  of  value  cannot  be  considered  as  suflBcient  to  esl 
fraud,  so  as  to  render  a  stockholder  individually  liable."  B< 
V.  Andrews,  63  N.  Y.  95.  One  who  seeks  to  attack  stock  issc 
property,  and  thereby  to  create  a  cause  of  action  in  his  favor  a 
a  stocldiolder,  must  allege  that  such  stock  was  issued  for 
erty  received  by  the  corporation. at  a  fraudulent  valuation,  a: 
burden  of  establishing  fraud  is  upon  him.  Rowell  v.  Lamix 
Hun,  4,  20  N.  Y.  Supp.  822.  We  think  the  principle  of  these 
fully  justified  the  court  in  submitting  the  questions  it  did 
jury,  and  requires  us  to  uphold  the  judgment  upon  the  merits. 
Our  attention  is  called  by  the  appellant  to  several  rulings 
by  the  trial  judge  as  to  the  admission  and  rejection  of  evi 
Each  of  the  exceptions  to  such  rulings  has  been  carefully 
ined,  but  we  find  none  that  present  any  error  that  is  prejudi 
the  plaintiff.  It  should  be  borne  in  mind  that  the  only  que 
submitted  to  the  jury  were  whether  the  stock  held  by  the  d 
ant  was  property  stock,  and,  if  so,  whether  it  was  frandt 
issued.  While  evidence  was  admitted  which  tended  to  shoi 
the  defendant  was  not  a  stockholder  in  the  corporation  a 
which  the  plaintiff's  debt  existed,  yet,  at  the  close  of  the  evi 
the  court  held,  as  a  matter  of  law,  that  the  defendant  was  i 
stockholder.  This  did  not  render  the  evidence  which  tenc 
show  that  he  was  not  a  stockholder  inadmissible  at  the  time 
it  was  admitted,  as  the  court  could  not  then  have  known  th 
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defendant  wonld  not  be  able  to  furnish  sufQcient  proof  to  establish, 
that  fact  Therefore  it  cannot  be  said.that,  when  the  evidence  was. 
offered,  it  was  inadmissible.  Moreover,  if  the  evidence  was  inad- 
missible, its  admission  could  not  have  prejudiced  the  plaintiff,  and 
the  error  should  be  disregarded. 

Thus,  we  are  led  to  the  conclusion  that  the  questions  at  issue 
between  the  parties  in  this  case  were  properly,  submitted  to  the 
jury;  that  the  evidence  was  sufficient  to  uphold  its  verdict;  that 
none  of  the  exceptions  taken  to  the  admission  ot  rejection  of  evi- 
dence are  sufficient  to  justify  a  reversal;  and  that  the  judgment 
should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


JONES  et  aL  V.  HOTT. 

(Supreme  Gourt,  Genearal  Term,  Foortb  Department    Febnurjr,  1805.) 

Chahpbrtt — Debd  of  Land  in  Pobbbbstok  of  Another. 

1  Hev.  St  p.  739,  S  147,  providing  that  "every  grant  of  land  dmll  be 
absolutely  void,  If  at  the  time  of  tbe  delivery  thereof,  aucta  land  sball  be 
In  tbe  actnalpoeseBslcm  of  a  person  claiming  mider  a  title  adverse  to  tbat 
of  tbe  grantor,"  does  not  apply  to  a  conveyance  of  land,  a  portion  of 
whlcb  la  in  tbe  possession  of  an  adjoining  owner  tbrougb  tbe  incorrect 
location  of  tbe  bomidary  line. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Augusta  Jones,  Jennie  Jones,  an  infant,  by  Augusta 
Jones,  her  guardian  ad  litem,  Alfred  A.  Jones,  Frederick  F.  Jones, 
and  Annie  F.  Jones  against  Ezekiel  B.  Hoyt,  to  recover  possession 
of  land.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiffs, and  from  an  order  denying  a  motion  for  a  new  trial  made  on 
the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  HAKDLN,  P.  J.,  and  MARTIN  and  MERWIN,  JJJ 

George  Barrow,  for  appellant. 
Hunt  &  Everson,  for  respondents. 

MARTIN,  J.  This  action  was  ejectment  It  was  brought  to  re- 
cover a  strip  of  land  in  the  possession  of  the  defendant,  which  was 
about  8^  feet  in  width,  lying  immediately  north  of  the  premises 
occupied  by  the  plaintiffs.  Both  the  plaintiffs'  and  the  defendant's 
lots  were  on  the  east  side  of  West  street,  in  the  city  of  Syracuse. 
They  were  a  part  of  what  was  known  on  the  trial  as  '"Block  69," 
which  was  divided  into  five  lots,  numbered  from  1  to  5,  inclusive. 
The  defendant  was  the  owner  of  lot  3,  while  the  plaintiffs  claimed  to 
own  the  northern  portion  of  ,lot  4.  One  of  the  questions  which 
arose  upon  the  trial  was  the  true  location  of  the  line  between  lots 
3  and  4.  The  plaintiffs  claim  that  they  were  the  owners  and  en- 
titled to  the  possession  of  35  feet  of  the  northern  portion  of  lot  4, 
and  that  it  included  the  land  in  question.  The  defendant  denied 
that  the  plaintiffs  owned  or  were  entitled  to  the  possession  of  any 
V.32N.Y.B.no.6— 40 
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portion  of  the  strip  in  question.  He  also  claimed  that  he  1 
quired  title  to  it  by  adverse  possession,  and  that  the  line  b 
the  parties  had  been  established  by  practical  location.  On  tl 
the  court  submitted  to  the  jury  three  questions:  (1)  Whetl 
plaintiffs  had  the  record  title  to  the  strip  of  land  in  quest 
so,  (2)  whether  the  defendant  had  acquired  title  to  it  by  advei 
session ;  and  (3)  whether  there  had  been  a  practical  location 
line  between  these  lots  so  as  to  leave  the  strip  in  question  as 
of  the  defendant's  premises.  Upon  all  these  questions  th 
found  in  favor  of  the  plaintiffs.  A  careful,  and  somewhat  c 
examination  of  the  evidence  has  led  us  to  the  conclusion  that 
sufScient  to  justify  the  court  in  submitting  those  questions 
jury  and  to  uphold  its  verdict.  The  appellant,  however,  no 
tends  that  the  deed  to  the  plaintiffs'  grantor  or  predecessor 
was  void  under  the  provisions  of  section  147,  art  4,  tit  ! 
pt.  2,  Rev.  St,*  which  declares  that  "every  grant  of  lands  s 
absolutely  void,  if,  at  the  time  of  the  delivery  thereof,  suet 
shall  be  in  the  actual  possession  of  a  person  claiming  u 
title  adverse  to  that  of  the  grantor."  It  is  manifest,  we 
that  this  statute  has  no  application  to  this  case.  Here  th< 
tion,  so  far  as  it  is  claimed  that  that  statute  has  any  bearii 
one  merely  of  the  location  of  the  proper  line  between  lots  3 
It  does  not  appear  that  either  the  defendant  or  any  of  his  gi 
ever  had  or  claimed  to  have  any  title  to  lot  4  or  any  portioi 
There  must  be  a  specific  adverse  title  before  there  can  be  a 
verse  holding  under  this  statute.  To  constitute  a  violation 
statute,  a  possession  under  some  specific  title,  which  in  i1 
adverse  to  the  title  of  the  plaintiff,  must  have  been  shown. 
V.  Goodman,  22  N.  Y.  170;  Sands  v.  Hughes,  53  N.  T.  296;  C 
v.  Gage,  71  N.  Y.  192;  Higinbotham  v.  Stoddard,  72  N.  Y.  9 
In  re  Department  of  Public  Parks,  73  N.  Y.  560,  567;  Pope  ^ 
mer,  74  N.  Y.  240,  245;  Dawley  v.  Brown,  79  N.  Y.  390;  Dana 
Boyd,  120  N.  Y.  628,  24  N.  E.  482;  American  Bank  Note 
New  York  El.  R.  Co.,  129  N.  Y.  253,  263,  29  N.  E.  302.  Tl 
trine  of  these  cases  fully  sustains  the  proposition  stated, 
lows,  therefore,  that  as  in  this  case  neither  the  defendant  i 
grantors  claimed  under  any  specific  title  which  was  in  itself  8 
to  the  title  of  the  plaintiffs,  the  defendant's  contention  can 
sustained.  We  are  of  the  opinion  that  the  questions  in  th 
were  properly  submitted  to  the  jury,  that  there  were  no  exc( 
which  would  justify  an  interference  with  the  verdict,  an 
the  judgment  should  be  aflBrmed.  Judgment  and  order  al 
with  costs.    All  concur. 

« 1  Eev.  St  p.  739,  1 147. 
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TIERNET  T.  SYRACUSE,  B.  &  N.  T.  B.  00. 
(Supreme  Court,  General  Term,  Fourth  Department    February,  1895.) 

1.  Masteb  and  Sbbvakt— Fbllow  Seryantb— Raii.boads  Ubisg  Samb  Thaoks. 
The  trainmen  of  a  railroad  company  which  runs  Its  trains  over  the 
road  of  defendant  company,  under  a  contract  by  which  defendant's  super- 
intendent arranges  all  the  time  tables  and  controls  the  conductors  of  the 
other  company,  are  not  fellow  servants  with  defendant's  employee,  though 
the  same  persm  is  general  manager  of  both  roads,  and  one  person  Is 
superintendent  of  both  on  the  dlTlsion  where  the  accident  occurred. 

8.  Bame — Acts  within  Scope  op  Employment. 

Where  defendant's  station  agont  waa  Instructed  to  open  the  switch  for 
a  certain  morning  train,  and  was  furnished  with  a  key  of  the  switch  for 
that  purpose,  but  was  told  that  the  trainmen  of  the  other  trains  would 
operate  the  switch  for  their  respective  trains,  and  he  opened  the  switch 
for  a  night  train,  by  which  a  collision  was  caused,  it  Is  a  question  for  the 
jury  whether  the  station  agent  was  acting  within  the  scope  of  his  em- 
ployment; the  test  being  not  whether  a  servant  acted  in  accordance  with 
his  instructions,  but  whether  the  act  waa  done  in  the  execution  of  the 
master's  business. 

8.  Damages— When  not  Excessive. 

A  verdict  for  $10,000  will  not  be  disturbed  as  excessive  where  It  appears 
that  the  injury  rendered  plaintiff  unconacious  for  several  days,  and  necessi- 
tated his  remaining  in  the  hospital  for  about  six  weelvs;  that  his  wounds 
did  not  heal  for  about  six  months;  that  at  the  time  of  the  trial,  two 
years  after  the  accident,  he  stiU  suffered  pain  continuously;  that  he  could 
not  work  more  than  half  time;  and  there  is  evidence  that  one  leg  was 
smaller  than  the  other,  and  weaker,  and  would  l>ecome  more  so;  and  that 
there  was  an  injury  to  the  spine. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Michael  E.  Tiemey  against  the  ByracuBe,  Binghamton 
&  New  York  Bailroad  Company  for  personal  injuries.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for  f  10,000,  and  from 
an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes,  de- 
fendant appeals.    AfSrmed. 

Argued  before  HARDEN,  P.  J,  and  MARTIN  and  MERWIN,  JJ. 

Louis  Marshall,  for  appellant 

William  Kennedy  and  J.  &  T.  E.  Courtney,  for  respondent 

MERWIN,  J.  This  action  is  brought  by  the  plaintiff  to  recover 
damages  for  personal  injuries  sustained  by  him  on  the  3d  day  of 
November,  1890,  at  a  collision  between  a  passenger  train  of  the  de- 
fendant and  a  freight  train  of  the  Delaware,  Lackawanna  &  Western 
Bailroad  Company  at  a  small  station  on  defendant's  road  called 
"Bock  Cot,"  which  is  about  three  miles  southerly  of  the  city  of  Syra- 
cuse. At  that  time  the  defendant  owned,  controlled,  and  operated 
a  line  of  railroad,  extending  from  the  city  of  Syracuse  to  tiie  city 
of  Binghamton.  The  Delaware  &  Lackawanna  Company  owned  or 
controlled  a  line  of  railroad  running  southerly  from  Binghamton, 
and  also  a  line  extending  northerly  from  Syracuse  to  Oswego.  There 
then  existed  a  contract  between  the  two  companies,  which  was  made 
the  8th  January,  1858,  by  which  the  defendant  agreed  "to  allow  the 
use  of  its  road  track  to  the  party  of  the  second  part  [the  Delaware 
&  Lackawanna  Company]  for  the  purpose  of  transporting  coal  there- 
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on,  which  road  track  shall  be  kept  in  good  mnning  order 
party  of  the  first  part  [the  defendant]."  The  Delaware  & 
wanna  Company  agreed  to  pay  the  defendant  a  certain  siwn  ] 
for  every  ton  of  coal  transported  by  it  (the  Delaware  &  laxik 
Company)  over  the  defendant's  road,  and  agreed  that  it  woul 
port  at  least  a  certain  amount  each  year  over  the  road,  an< 
make  the  defendant's  road  its  principal  avenue  for  the  trai 
tion  of  coal  destined  for  the  Lakes,  Canada,  and  points  in  2^ 
and  Western  New  York.  For  returning  empty  coal  cars  < 
fendanf  8  road  no  charge  was  to  be  made  by  defendant,  and  tl 
ware  &  Lackawanna  Company  was  allowed  to  carry  on  the  re 
cars  certain  kinds  of  freight,  and  pay  a  certain  sum  per 
mile.    It  was  also  agreed: 

"That  the  time-tables  of  the  various  trains  over  the  Syracuse,  Bio 
&  New  York  Railroad  shall  be  arranged  by  the  superintendent  thei 
80  regulated  as  to  afford  the  party  of  the  second  part  all  needed 
for  running  such  number  of  coal  trains  dally  as  the  business  under 
tract  shall  require;  passenger  trains  In  all  cases  to  take  precedence, 
freight  trains  going  north  to  take  precedence  of  those  going  south, 
ors  of  coal  trains  shall  be  under  the  control  and  subject  to  the  ( 
the  superintendent  of  the  Syracuse,  Binghamton  &  New  York  Rallro) 
rate  of  speed  of  coal  trains  shall  be  restricted  to  ten  (10)  miles  ] 
All  turnouts,  side  tracks,  and  switches  on  the  line  of  the  road  necei 
the  convenient  transit  of  the  trains  shall  be  furnished  by  the  part 
first  part  And  the  party  of  the  second  part  hereby  agrees  to  trans] 
the  road  coal  In  equal  monthly  quantities,  as  nearly  as  the  season  of 
and  the  natural  course  of  the  trade  will  permit" 

There  were  other  provisions  in  the  contract  that  need  no 
ferred  to  here. 

The  plaintiff,  on  the  3d  day  of  November,  1890,  was  in  the 
of  the  Delaware  &  Lackawanna  Company  as  a  brakeman,  t 
been  for  a  number  of  years.  He  was  one  of  the  crew  of  a  coal 
train  of  that  company  that  was  made  up  at  Great  Bend,  in  tl 
of  Pennsylvania.  It  left  that  place  on  the  morning  of  that  c 
proceeded  on  a  railroad  of  the  Delaware  &  Lackawanna  Com 
Binghamton,  where  it  took  the  road  of  the  defendant,  and  pr 
thereon,  under  the  contract  referred  to,  to  Syracuse.  There  i 
was  left  The  engine  turned  round,  and  started  back  with 
of  empty  cars  and  the  same  crew.  They  left  Syracuse  about  E 
in  the  afternoon,  reaching  Rock  Cut  about  half  past  5;  ani 
by  the  direction  of  the  train  dispatcher  of  the  defendant  i 
cuse,  they  took  a  side  track,  and  waited  for  the  passage  of  th 
bound  passenger  train  of  the  defendant.  This  came  alon{ 
minutes  before  6  o'clock,  and  by  reason  of  the  negligent  mi 
tion  of  the  southerly  switch  at  that  point  by  one  Clark,  an  < 
of  the  defendant  at  that  station,  it  was  partially  thrown  u; 
side  track  on  which  the  plaintiff's  train  was,  and  tiie  engine  o: 
he  was  then  engaged  was  struck,  and  the  plaintiff  injur^. 

On  the  part  of  the  defendant  it  is  claimed  (1)  that  the  plain 

'  Clark  were  fellow  servants,  and  the  defendant  therefore  noi 

'  and  (2)  that  Clark,  in  manipulating  at  that  time  the  switi 

^  acting  beyond  the  scope  of  his  employment,  and  therefore 

^  feudant  not  liable.    The  trial  court  held,  as  matter  of  law,  tin 
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tiff  was  not  a  fellow  servant  of  Clark,  or  coemploy€,  and  submitted 
to  the  jury  the  question  whether  Clark  was  then  acting  witliin  the 
scope  of  his  employmtnt.    The  jury  in  effect  found  that  he  was. 

1.  The  first  proposition  is  based  on  the  idea  that,  at  the  time  of 
the  accident,  both  were  under  the  exclusive  control  of  the  defend- 
ant. In  the  contract  it  was  provided  that  the  conductors  of  coal 
trains  should  be  under  the  control  and  subject  to  the  orders  of  the 
superintendent  of  defendant  The  coal  trains  were  to  be,  and  were, 
run  on  the  time-tables  of  the  defendant.  Still,  under  the  contract,  the 
business  of  each  was  entirely  separate.  The  defendant  did  oot  run 
the  coal  trains  or  transport  the  coal.  The  men  on  those  trains  were 
not  in  defendant's  employ  or  in  its  business.  It  appears  that  the 
same  person  was  general  manager  of  both  roads,  and  one  person 
was  superintendent  of  both  on  a  division  extending  from  Oswego  to 
Binghamton.  Still  this  did  not  consolidate  the  corporations  or  make 
the  business  of  each  the  same.  The  superintendent  testified  that  he 
sometimes  discharged  delinquent  employ^  on  coal  trains,  and  put 
others  in  thefr  places,  but  that  this  was  only  done  when  the  men  had 
violated  the  rules  of  the  road,  and  the  occasion  had  arisen  while  the 
train  was  on  his  divisicm.  This,  as  the  witne«s  said,  was  "for  the 
protection  of  the  public  and  the  protection  of  our  own  property  and 
the  protection  of  everybody  on  the  road."  The  general  manager 
told  him,  "Make  the  men  on  the  Delaware  and  Lackawanna  obey 
the  rales,  or  discharge  them." 

In  Sullivan  v.  Bailroad  Co.,  44  Hun,  304,  the  plaintiff's  intestate 
was  an  employ^  of  the  Erie  Bailroad,  and  at  work  in  its  yard  at 
Elmira.  He  was  injured  by  reason  of  the  negligence  of  the  em- 
ployes of  the  Tioga  Bailroad  Company  in  charge  of  a  locomotive  of 
that  company  in  the  yard.  It  was  held  by  this  court  that  the  plain- 
tifPs  intestate  and  the  defendant's  employes  on  the  locomotive  were 
not  coservants,  although  the  Erie  road  owned  and  controlled  the 
yard,  and,  when  the  defendant's  locomotives  were  in  it,  the  servants 
employed  on  them  were  under  the  exclusive  control  of  the  ofQcers 
of  the  Erie  road,  who  directed  how  locomotives  should  be  run,  at 
what  speed,  what  precautions  should  be  used,  and  what  signals 
given.  This  case  was  affirmed  in  the  court  of  appeals  (112  N.  Y. 
643.  20  N.  E.  669);  and  it  was  said  that  the  defendant  and  its  em- 
ployes used  the  yard  of  the  Erie  road  under  such  regulations  as  were 
imposed  as  conditions  of  use,  not  of  service,  and  so  the  intestate  was 
in  respect  to  his  employment  a  stranger  to  the  defendant  The 
case  of  Smith  v.  Bailroad  Co.,  19  N.  Y.  127,  is  inferentially  in  the 
same  direction.  The  case  of  Zeigler  v.  Bailroad  Co.,  52  Conn.  543, 
is  very  much  in  point.  There  the  Danbury  &  Norwalk  and  the 
Shepaug  Bailroads  formed  a  continuous  line.  By  an  arrangement 
between  the  two  companies,  a  train  owned  and  run  by  the  Shepaug 
company  went  over  both  roads  to  a  certain  point  and  back  daily, 
the  Danbury  &  Norwalk  Company  paying  the  Shepaug  company 
monthly  an  agreed  price  for  the  service  upon  its  road.  The  train, 
when  on  the  road  of  the  Danbury  &  Norwalk  Company,  was  under 
its  general  control,  and  governed  by  its  rules,  and  it  had  entire 
control  of  the  hands  upon  it,  including  the  right  to  discharge  any 
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of  them  for  neglect  or  any  improper  conduct  while  on  the  re 
the  Bhepaug  company  was  at  liberty  to  use  what  engine  and 
what  hands  it  pleased.  The  plaintiff  was  a  brakeman  on  th 
and  was  injured  by  a  collision  with  a  train  of  the  Danburj 
walk  Company  on  its  own  road,  caused  by  the  negligence  of 
ductor  of  that  train.  It  waa  held  that  the  plaintiff  was 
employ^  of  the  Danbury  &  Norwalk  Company,  and  that 
ductor  of  the  other  train  was  therefore  not  his  fellow  servai 

Numerous  cases  are  cited  by  the  learned  counsel  for  th 
lant,  but  they  do  not,  we  think,  reach  the  present  questio 
power  of  defendant's  superintendent  in  certain  cases  to  di 
men  on  the  coal  trains  is  specially  dwelt  upon,  but  that 
construed  with  reference  to  the  object  to  be  attained  under 
tract.  The  coal  trains  were  not  the  defendant's  trains,  n 
the  men  in  its  employ.  We  think  that  upon  this  subject  1 
court  did  not  err. 

2.  The  accident  at  Rock  Cut  was  occasioned  by  the  act  < 
in  moving  the  switch  so  that  the  passenger  train  was 
on  the  side  track.  Clark  was  a  young  man,  about  17  ye 
and  had  been  at  that  place  about  a  week.  He  was  the  c 
ploy^  of  the  defendant  stationed  at  that  place.  It  was  a  te 
station,  and  Clark  was  the  operator.  The  main  line  of 
fendant  has  but  one  track,  and  at  Rock  Cut  there  is  a  si( 
on  each  side.  The  switch  there  that  was  operated  on  the  < 
in  question  was  what  is  called  the  "Wharton  Safety  Switch." 
Is  a  heavy  ball  on  the  lever,  which  must  be  raised  and 
in  order  to  allow  a  train  to  pass  onto  the  aide  track.  W 
ball  was  down  on  the  ground,  the  main  track  was  unbrokei 
switch  could  be  locked  down  by  means  of  a  padlock.  Clar 
to  have  received  his  instructions  as  to  his  duties  from  hi 
cessor  at  that  place.  He  was  told  that  it  was  his  duty  to 
highway  crossing,  and  keep  a  train  sheet,  and  telegrapb 
main  oiBce  the  passage  of  trains;  that  in  the  morning  a  sout 
passenger  train  and  a  north-bound  coal  train  met  at  tha 
and  it  was  his  duty  to  then  operate  the  switch  so  that  1 
train  would  enter  on  the  side  track,  and  allow  the  passeng 
to  go  by;  and  he  understood  that,  when  other  trains  met 
place,  he  did  not  have  to  turn  the  switch,  but  the  men  on  th 
would  do  it  themselves.  A  key  to  the  switch  was  given  h 
he  understood  it  was  his  duty  to  lock  it  nights,  and  that  i 
remain  unlocked  during  the  dayi  The  hours  of  Clark  at  the 
were  from  about  7  in  the  morning  to  6  in  the  afternoon, 
eleven  regular  trains  passed  each  day  during  his  workiuj 
There  was  a  pair  of  scales  there  that  he  operated.  The  pi 
a  flag  station,  where  passengers  got  on  and  off.  Thew 
small  building  or  shanty  there,  where  the  mail  had  been  t 
received,  but  was  not  then,  and  one  of  the  rooms  was  us 
telegraph  oflSce.  Upon  the  evening  in  question,  the  8wi1 
unlocked.  The  ball  was  down,  and,  had  Clark  not  tou 
the  train  would  have  passed  safely.  Clark,  when  he  saw  t] 
from  the  south  approaching,  waa  in  the  office.     He  came  on* 


Digitized  by 


Google 


Sup.  Ct.]  TIEBNET  V.  SYBACU8B,  B.  *  N.  T.  B.  CO.  681 

ap  his  lantern,  and  signaled  the  train  that  the  crossing  was  all 
right,  and  then,  as  he  testifies: 

"I  swung  my  lantern,  and  then  I  bad  an  Idea  that  the  switch  was  wrong. 
Tbese  two  trains  leave  here  In  the  morning,— the  one  from  the  north  and  the 
one  from  the  south,— and  the  train  from  the  north  comes  down  the  main 
track.  It  Is  my  business  when  I  go  down  In  the  morning  to  let  this  train  from 
the  Boath  in  on  the  side  track,  and  it  was  in  such  a  fla^  that  I  got  mixed 
up  on  the  morning  and  evening.  I  thought  I  ought  to  let  the  express  in  on 
the  side  track.  I  let  it  in.  I  went  up  to  the  switch  and  raised  the  lever. 
The  engine  and  about  two  cars  and  a  half  got  in  on  the  side  track,  and  I  real- 
ized my  mistake,  and  dropped  the  lever.  I  tried  to  right  the  mistake.  I 
threw  the  rear  end  of  the  Pullman  onto  the  main  ti-ack.  The  rest  of  the  train 
was  on  the  main  track,  and  the  part  that  was  smashed  was  on  the  side  one." 

He  also  says : 

"I  had  an  Idea  that  the  train  ought  to  go  in  on  the  siding,  the  same  as  the 
morning.  •  *  •  I  ran  as  fast  as  I  could  from  the  crossing  to  the  switdi. 
I  had  a  cattle  guard  and  culvert  to  ipass.  I  started  with  the  impression  that 
I  had  got  to  turn  the  switch,  and  didn't  change  that  Impresslcm  until  I  dropped 
the  ball.    I  gave  no  other  signal  fen:  the  train  to  stop." 

The  test  of  a  master's  responsibility  for  the  act  of  his  servant 
is  not  whether  it  was  done  in  accordance  with  the  instructions  of 
the  master  to  the  servant,  but  whether  the  act  was  done  in  the  pros- 
ecution of  the  master's  business.     Gosgrove  v.  Ogden,  49  N.  Y.  255. 

In  Mott  v.  Ice  Co.,  73  N.  Y.  543,  the  following  propositions  are 
laid  down: 

"For  the  acts  of  a  servant,  within  the  general  scope  of  his  employment, 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the  further- 
ance of  that  business  and  the  master's  interests,  the  latt^  is  responsible, 
whether  the  act  be  done  negligently,  wantonly,  or  even  willfully;  the  quality 
of  the  act  does  not  excuse.  But  if  the  servant,  without  regard  to  his  service, 
or  to  accomplish  some  purpose  of  his  own,  acts  maliciously  or  wantonly,  the 
master  la  not  liable.  Where,  therefore,  an  action  is  brought  against  the  mas- 
ter for  the  wrongful  act  of  the  servant,  the  inquiry  is  simply  whether  the 
wrongful  act  was  in  the  course  of  the  employment  or  outside  9f  It" 

The  master  may  be  liable,  though  the  servant  is  reckless  and 
foolhardy.  Ochsenbein  v.  Shapley,  85  N,  Y.  222.  Bo  he  may  be 
for  acts  of  injury  and  insult  if  they  occur  in  the  course  of  the  em- 
ployment. Palmeri  t.  Railway  Co.,  133  N,  Y.  261,  30  N.  E.  1001. 
Ordinarily  the  question  is  one  for  a  jury  to  decide.  Mott  v.  Ice 
Co.,  73  N.  Y.  650,  and  cases  cited. 

Under  the  circumstances  of  the  present  case,  we  are  of  the  opin- 
ion that  the  question  whether  Clark  was  at  the  time  of  the  accident 
acting  within  the  scope  or  course  of  his  employment  was  properly 
left  to  the  jury.  Clark  was  placed  by  the  defendant  in  control 
of  the  switch,  as  he  was  given  a  key  to  it  For  some  purposes  he 
was  authorized  to  manipulate  it,  and  if  he  exceeded  his  instruc- 
tions, to  the  Injury  of  a  third  party,  the  defendant,  who  furnished 
him  the  means  and  opportunity  to  cause  the  injury,  should  bear 
the  loss,  rather  than  an  innocent  party.  Clark,  according  to 
his  own  evidence,  thought  he  was  furthering  the  interest  of  his 
employers.  He  supposed  he  was  in  the  line  of  his  duty.  The 
court  charged,  at  the  request  of  defendant,  that,  if  Clark  was  act- 
ing maliciously,  or  under  the  influence  of  temporary  mental  aberra- 
tion, the  plaintiff  cannot  recover. 

The  defendant  claims  that  the  decision  of  this  court  in  Burke 
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V.  This  Defendant,  69  Hun,  21,  23  N.  Y.  Supp.  458,  is  In  the 
plaintiflf's  recovery.  That  case  related  to  the  same  disas 
was  an  action  hroaght  by  the  administratrix  of  the  enginee 
passenger  train.  The  engineer  was  in  the  employ  of  de: 
and  so  a  coemploy^  with  Clark.  The  questions  considen 
whether,  in  several  different  aspects,  there  was  negligence 
part  of  tiie  corporation^tself.  The  question  whether  ^e  de 
was  liable  for  the  negligence  of  Clark  was  not  considered, 
ruling  there  does  not  therefore  affect  this  case. 

It  is  further  claimed  by  the  defendant  that  the  verdic 
cessive.     By  the  collision  the  plaintiff  was  rendered  unco 
and  so  remained  for  several  days.     He  was  taken  to  a  1 
and  there  remained  till  the  20th  December,  following,  a 
was  taken  to  his  home,  at  Great  Bend.     He  received  sevi 
and  bruises  on  his  right  leg,  and  his  back  was  bruised, 
as  he  testifies,  five  or  six  months  before  his  wounds  heal( 
He  has  been  in  pain  ever  since,  could  not  walk  for  a  year 
crutches,  and  after  that  walked  with  a  cane.     He  comrac 
work  some  in  February,  1892,  and  prior  to  the  trial,  in  ( 
1893,  had  worked  about  eight  months.     He  was  not  able 
full  time;  did  not  average  15  days  a  month.     He  says: 

"Wben  I  was  injured,  I  got  $1.90  a  day  as  wages,  and  had  been  : 
nine  years:  I  am  not  very  able  to  work  now,  because  I  am  injorei 
crippled,  and  my  constitution  can't  stand  the  work.  To  stand  oi 
affects  it  so  I  can't  stand  on  it,  and  stand  steady  on  it  I  can't  ben 
back  pains  me  steady  all  the  while;  has  since  I  got  hurt  I  have  n< 
free  from  pain  there  since  I  got  hurt  It  seems  as  though  it  is  t 
boring  right  through  there;  steady  pain  on  me  all  the  while.  It 
the  smaU  of  my  back.  *  •  •  Since  I  got  hurt  I  never  had  any 
and  don't  care  if  I  never  have  anything  to  eat;  always  had  a  good 
before.  I  have  to  get  up  in  the  night  and  can't  sleep,  several  times 
of  pain.  *  *  *  I  am  affected  with  pains  so  I  can't  sleep.  Have  t 
of  bed  and  walk  the  floor  for  to  get  rest;  have  to  several  times.  Ai 
pain,  I  can't  sleep  with  pain.  As  to  the  feeling  of  my  limbs  and 
of  my  back,  it  feels  as  though  there  was  pain  there  all  the  while;  fe< 
Heat  and  cold  does  not  make  much  change  on  my  back,  because  I  al\^ 
it  pretty  warm.  My  leg  is  cold.  No  matter  how  warm  the  weath 
leg  is  always  cold.  That  is  so  ever  since  I  got  hurt.  •  •  •  The 
In  the  atmosphere  affect  me  in  a  way  that,  when  the  change  of  the 
is,  I  have  more  pain  than  I  have  at  other  times.  Consequently,  a 
or  can't  rest  or  can't  worlt,  In  fact,  when  the  weather  Is  changeable 
The  injuries  that  were  of  a  serious  character  were  the  injuries  to  mj 
back.  When  I  first  became  conscious,  I  don't  rememl>er  the  condltii 
leg,  because  they  bad  it  all  tied  up.  I  did  not  see  it  at  that  time, 
■aw  the  leg,  it  was  all  raw,  like  a  piece  of  beef  steak.  It  was  a 
pieces,  and  torn  to  pieces;  burned  up.  I  don't  think  it  was  smoot 
way  down.  There  were  cuts  or  boles  in  it,  located  from  below  the 
to  the  small  of  the  back,  upon  the  right  side  of  the  body,  all  the 
running  from  below  the  knee  up  to  the  calf  of  the  leg.  The  injuries 
back  were  not  on  the  right  side.  They  were  in  the  middle  of  the  1 
was  a  bruise  in  the  small  of  the  back.  •  »■  •  Before  I  received 
juries,  physically  I  was  strong  and  healthy;  never  was  sick  to  m 
«dge.  I  could  work  ail  right  right  along,  all  the  time  doin^  a  day's 
had  no  trouble  with  my  limbs,  no  bruises  of  any  other  kind,  before 
dent" 

There  was  medical  evidence  to  the  effect  that  the  right 
smaller  than  the  left  one,  and  was  much  cooler;  that  it  was 
than  the  other,  and  would  become  more  so,  and  the  powui 
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muscle  to  contract  would  largely  disappear;  that  he  could  not 
fully  UBe  the  limb  on  account  of  pain,  and  it  would  remain  so;  that 
he  could  not  straighten  the  leg  without  pain,  and  this  difficulty  was 
likely  to  remain;  tliat  there  was  a  tenderness  at  the  place  of  the 
injury  in  the  back  that  was  liable  to  be  permanent  or  worse;  that, 
when  the  spine  is  affected,  it  is  a  serious  matter,  and  a  complete 
restoration  of  the  function  of  the  member  is  impossible.  'Diere 
was  other  evidence  which,  if  relied  on,  would  indicate  that  the 
injuries  were  less  grave,  but  the  subject  was  for  the  jury  to  pass 
upon.  In  one  view  of  tiie  case,  the  jury  might  say  that  not  only 
were  the  injuries  and  the  pain  and  suffering  therefrom  very  serious, 
but  that  also  the  effect  was  likely  to  be  permanent,  so  that  the 
plaintiff's  ability  for  labor  would  be  very  materially  affected,  if  not 
substantially  destroyed.  We  are  of  the  opinion  that  sufficient 
grounds  for  us  to  interfere  do  not  appear. 

The  foregoing  considerations  lead  to  an  affirmance  of  the  judg- 
ment 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


(11  Misc.  Kep.  146.) 

MOORE  V.  VILLAGE  OF  FAIRPOBT  et  al. 

(Sopreme  Court,  Special  Torm,  Monroe  CSounty.    December,  1894.) 

1.  UuKiciFAt.  Corporations— Obstruction  of  Strkkt— Notice  to  Rehotk. 
Where  the  village  trmtees  established  a  line  and  grade  for  the  con- 
struction of  a  new  sidewalk  in  front  of  plaiatUTs  premises,  and  directed 
plalntltr  to  constmct  the  sidewalk  on  such  line,  and  be,  notwithstanding, 
located  it  on  a  different  line,  a  notice  to  him  to  reqioTe  the  sidewalk  to 
the  established  line  need  not  give  a  specific  description  of  the  sidewalk. 

8.  Samb — Improperly  Located  Sidewalks. 

Falrport  village  charter  (Laws  1881,  c.  638),  antborizlng  the  triBtees 
to  prevent  the  obstmction  of  any  street,  etc.,  to  canse  obstructionB  to  be 
removed,  to  cause  sidewalks  to  be  graded,  repaired,  etc.,  and  prescribe 
the  manner  of  doing  the  same,  and,  on  the  failure  of  the  owner  to  con- 
struct or  repair  a  sidewalk  as  directed,  to  cause  the  same  to  be  so  done,  and 
to  collect  the  ezi^nses  hy  suit  or  assessment,  gives  the  trustees  power  to 
remove  to  the  established  line  a  sidewalk  constructed  by  the  owner  on  a 
different  line. 

Action  by  Horace  H.  Moore  against  the  village  of  Fairport  and 
another.    Complaint  dismissed. 

William  F.  Cogswell,  for  plaintiff. 
Walter  8.  Hubbell,  for  defendants. 

ADAMS,  J.  A  careful  consideration  ot  the  evidence  in  this  case 
forces  me  to  the  conclusion  that  the  north  line  of  Church  street,  in 
the  village  of  Fairport,  as  established  by  the  Skinner  survey,  and 
as  located  upon  both  the  Bkinner  and  Peacock  maps,  is  the  one  which 
must  be  adopted  as  the  true  line.  There  are  some  facts  and  circum- 
stances, as,  for  instance,  the  former  location  of  the  lot  fences,  which 
militate  somewhat  against  this  conclusion,  but,  nevertheless,  the 
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balance  of  proof  upon  this  issue  seems  clearly  with  the  defe 
and,  with  this  fact  once  eatablished,  it  is  impossible  for  mi 
upon  what  theory  the  plaintiff  can  maintain  his  action,  fo 
ever  right  he  has  must  now  rest  upon  the  following  facts,  whi 
in  the  one  particular  already  adverted  to,  are  practically 
puted:  The  trustees  of  the  village  of  Fairport,  by  virtue  of 
power  and  authority  conferred  upon  them  by  the  charter 
municipality,  have  assumed  to  establish  a  line  and  grade  for 
struction  of  a  new  sidewalk  in  front  of  plaintiff's  premises  u 
north  side  of  Church  street,  and  have  directed  plaintiff  to  c< 
such  walk  upon  the  line  and  grade  so  established,  which  it 
pears  are  within  the  boundaries  of  the  street  In  defiance 
direction,  the  plaintiff  has  seen  fit  to  locate  his  walk  upon 
of  a  former  walk,  and  a  few  feet  south  of  the  line  designatec 
trustees,  whereupon  the  latter  ordered  him  to  remove  the  sai 
in  three  days  to  the  location  established  by  them.  Their  p 
do  this  is  denied  by  the  plaiattff,  and  whether  or  not  he  is  ; 
in  making  this  contention  is  the  only  question  to  be  considei 
the  view  of  the  case  which  the  learned  counsel  for  the 
appears  to  entertain,  and  which  is  so  adroitly  presented  as  ti 
fail  of  conviction,  the  sidewalk  in  question  can  only  be  remov 
the  place  where  the  plaintiff  has  located  it  upon  the  assi 
that  it  is  an  encroachment  upon  or  an  obstruction  to  the  1 
itself;  and  even  then  such  removal  must  be  accomplished 
means  provided  by  the  statute  relating  to  penalties  for  obs 
a  highway,  as  it  existed  prior  to  the  amendment  of  the  high^ 
in  1890.  This  position,  I  am  persuaded,  however,  is  unteni 
reasons  which  further  examination  will  make  manifest 

In  the  first  place,  if  the  assumption  that  this  walk  must  be 
as  an  obstruction,  and  its  removal  accomplished  by  virtue 
power  and  authority  residing  in  the  trustees  as  commissic 
highways,  be  adopted,  it  would  yet  be  capable  of  demonsti 
think,  tiiat,  in  their  effort  to  compel  a  removal,  they  have  t 
tially  complied  with  the  requirements  of  the  existing  statute 
I  take  it,  must  control  their  action.  This  statute,  which,  in 
essential  particulars,  is  a  modification  of  the  provisions  of  the 
statute,  requires  simply,  as  a  condition  precedent  to  the  ren 
highway  obstructions  by  the  commissioners,  that  the  owne 
cupant  of  the  premises  in  front  of  which  such  obstructioi 
should  first  have  the  opportunity  to  remove  the  same  with 
intervention  of  the  commissioners,  and  to  this  end  that  s 
should  be  served  specifying  the  extent  and  location  of  such  ( 
tions,  and  requiring  the  owner  or  occupant  to  remove  the  sau 
in  a  specified  time,  not  more  than  60  days  after  the  servic< 
notice.  Laws  1890,  c.  568,  §  105.  As  has  been  stated,  the  i 
did  serve  a  notice  upon  the  plaintiff  which  required  him  to 
his  sidewalk  to  the  line  and  grade  established  by  them  with: 
days,  which,  in  view  of  the  fact  that  he  knew,  when  he  conf 
the  walk,  what  action  had  been  taken  by  the  trustees,  wou 
to  afford  him  ample  time  and  opportunity  to  comply  with  t 
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qnirements;  and,  inasmuch  as  he  bnilt  the  walk  himself,  any  specific 
description  thereof  would  hardly  be  necessary  to  apprise  Um  of 
its  extent  and  location.  Town  of  Sardinia  t.  Butler,  78  Hun,  527, 
29  N.  Y.  Supp.  481. 

It  will  be  observed  that  the  provision  wliich  enabled  the  person 
responsible  for  an  obstruction  by  denying  the  same  to  obtain  a  writ 
of  inquiry,  and  thus  to  submit  his  rights  to  a  jury  of  12  freeholders, 
no  longer  exists.  The  elimination  of  this  remedy,  and  the  simplify- 
ing of  the  notice  which  highway  commissioners  are  required  to  serve 
in  cases  of  obstruction,  were  obviously  designed  by  the  legislature 
to  afford  a  more  summary  method  of  dealing  with  cases  of  this 
character  than  existed  under  the  former  provisions;  and,  if  this  be 
true,  the  court:s  should  not  be  overanxious  to  so  construe  the  stat- 
ute as  to  defeat  the  object  sought  to  be  attained.  But,  as  already 
intimated,  in  my  opinion  the  charter  of  the  village  of  Fairport  fur- 
nishes ample  justification  for  the  action  taken  by  its  trustees  without 
compelling  any  resort  to  the  highway  laws.  Among  the  powers 
conferred  upon  these  oflScers  by  the  provisions  of  such  charter,  the 
following  may  be  enumerated,  viz.:  "To  cause  and  direct  the  man- 
ner of  making  and  i-epairing  sidewalks,  crosswalks  and  highways 
in  said  village."  Laws  1881,  c  638,  §  29,  subd.  13.  "To  prevent 
the  incumbering  or  obstructing,  of  any  street,  highway,  crosswalk, 
sidewalk,  sewer,  ditch,  gutter  or  sluite  in  said  village,  •  •  •  and 
to  cauBC  such  obstructions  to  be  removed,  and  to  assess  the  expense 
of  such  removal"  upon  the  premises  of  the  person  responsible  for  the 
same.  Section  30,  subd.  14.  "To  cause  the  sidewalks  in  any  street 
lughway  or  lane  to  be  graded,  graveled,  flagged,  planked  or  repaired, 
and  to  prescribe  and  determine  the  manner  of  doing  the  same."  Sec- 
tion 43.  In  the  event  of  the  failure  of  the  owner  or  occupant  of 
premises  to  construct  or  repair  such  sidewalk  within  the  time  and 
in  the  manner  specified,  to  cause  the  same  to  be  done,  and  to  collect 
the  expenses  thereof  by  suit  or  assessment  Section  44.  Thus,  it 
will  be  seen  that  the  legislature  has  not  only  clothed  defendant's 
trustees  with  full  authority  to  comi)el  the  construction  of  sidewalks 
in  such  manner  and  of  such  material  as  they  may  deem  proper,  but 
it  has  likewise  empowered  them  to  cause  any  obstruction  to  the  side- 
walks or  highways  of  the  village  to  be  removed. 

As  was  said  by  Denio,  C.  J.,  in  the  case  of  Walker  v.  Cay  wood, 
31  N.  Y.  51,  60: 

"The  power  seems  sufficiently  broad  to  embrace  tb\a  case.  No  notice  to  the 
proprietors  Is  required.  It  may  be  said  to  be  an  extraordinary  power,  and 
one  which  might  be  readily  abused.  The  defendants,  however,  seem  to  have 
proceeded  with  reasonable  deliberation  and  Indulgence,  and,  ♦  •  •  if  the 
locus  In  quo  had  been  Indisputably  within  a  known  and  acknowledged  street, 
probably  no  doubt  could  be  entertained  but  that  [they]  were  fully  Justified." 

This  case  is  therefore  ample  authority  for  the  proposition  herein- 
before advanced  that,  with  the  fact  of  the  north  line  of  Church  street 
established  in  accordance  with  defendant's  contention,  nothing  re- 
mains for  plaintiff  to  rest  his  case  upon.  Possibly  the  application 
of  a  simple  test  will  operate  as  an  additional  demonstration  of  the 
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correctness  of  that  postulate.  Suppose,  therefore,  that,  inste 
constructing  the  sidewalk  where  he  did,  plaintiff  had  followe 
line  and  grade  to  which  his  attention  was  directed,  with  the  i 
exception  that  at  either  end  of  the  walk  he  had  deflected  it  t 
three  feet  to  the  south,  so  as  to  bring  it  out  of  line  with  tl 
joining  walks.  It  will  hardly  be  contended,  I  assume,  that  the 
tees  would  not  in  that  case  have  the  power,  under  the  prov 
of  the  charter  hereinbefore  quoted,  to  compel  him  to  straights 
walk,  aaid,  in  the  event  of  his  refusal  to  do  so,  to  straighten 
his  expense;  and,  if  so,  then  why  should  they  not  be  able  to  ci 
the  removal  of  the  entire  walk  the  same  distance?  The  tm 
this  charter,  like  all  similar  charters,  as  well  as  the  general  a 
the  incorporation  of  villages,  confers  upon  the  trustees  o 
municipality  authority  over  its  highways  and  sidewalks,  i 
is  only  limited  by  the  requirement  that  it  shall  be  exercised  ^ 
reasonable  degree  of  judgment  and  discretion;  and,  were  this  n 
it  would  be  exceedingly  inequitable  to  impose  upon  them  the 
and  responsibility  of  keeping  the  highways,  walks,  and  alleyi 
from  obstruction,  and  in  a  good  state  of  repair.  The  plaintiff 
ing  failed  to  sustain  his  cause  of  action,  must  submit  to  a  disi 
of  the  complaint,  upon  the  usual  terms. 


RUTHERFORD  v.  SOOP. 
(Supreme  Oourt,  (General  Term,  Fourth  Department     Febroary,  IS 

Claim  Against  Decedent— Rkfeuenoe—Bii,i,  of  Particulars.  • 

.  On  reference  of  a  claim  against  a  decedent's  estate,  a  WU  of  part 
of  tbe  executor's  defenses,  and  reasons  for  disputing:  the  dalm,  w 
be  ordered,  though  Laws  1893,  c.  686,  amending  Code  Civ.  Proa  I 
provides  that  on  the  entry  of  an  order  directing  a  reference  In  sue 
"the  proceeding  shall  become  an  action  In  the  supreme  court" 

Appeal  from  special  term,  Chenango  county. 

Claim  by  Addie  S.  Rutherford  against  Henry  O.  Soop,  as  exe 
of  .Tohn  M.  Rutherford,  deceased.  An  order  was  granted  de 
a  motion  made  by  the  plaintiff  to  compel  the  defendant  to 
specific  answer  under  oath  to  the  plaintiff's  claim,  and  requirii 
defendant  "to  serve  upon  the  plaintiff  herein  a  duly-verifled  ai 
ed  answer  herein,  setting  forth  and  separately  stating  all  def 
claimed  to  be  made  by  the  said  defendant  to  the  matters  allef 
the  plaintiff's  complaint  herein;  or  that  the  defendant  fullj 
fairly  apprise  in  writing  the  plaintiff  of  all  grounds  upon  whi 
will  insist  on  the  trial  of  this  action  in  opposition  to  the  8 
mentioned  claim  of  the  plaintiff;  or  that  the  defendant  fuU^ 
fairly  apprise  the  plaintiff  of  his  reasons  for  disputing  the 
claim."     Plaintiff  appeals.     Afiirmed. 

A  claim  against  the  testator  was  exhibited  to  the  executor  on  the  20t 
of  April.  1893,  and  a  notice  of  the  dispute  of  the  claim  was  served  on  th 
of  April.  1893.    The  agreement  to  refer  was  signed  October  13,  189; 
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was  approved  by  the  erarrogate  October  16,  1808.  Ttaa  dalm  m  made  was  as 
foUows: 

*Tbe  Estate  of  Jobn  M.  Rutberf ord.  Deceased,  tb  llrs.  Addle  S.  Rutherford. 

Dr. 

To  board,  lodging,  wadilng,  mending,  clothing,  use  of  rooms, 

care,  and  nursing  during  sickness  and  other  occasions  of  and 

for  the  said  deceased  and  his  wife,  from  November  20th, 

1880,  to  and  Indndlng  January  28,  1883,  elevei)  years,  one 

month,  and  twenty-eight  days $10,000  00 

To  services  rendered  the  said  deceased  In  assisting  In  the  care 
of  his  business  during  the  same  period 2,000  00 

$12,000  00 
Upon  which  the  following  payments  have  been  made: 

October  27.  1889^ $30  00 

July  16,  1890 10  00 

Nov.  27th,  1800. 20  00  »   60  00 

$11,940  00" 

Subjoined  to  the  dalm  was  the  affidavit  of  the  plaintiff,  In  the  usual  form 
In  such  cases,  sworn  to  the  20th  day  of  Aixll,  1893.  The  notice  served  by 
tbe  executor  was  In  the  following  language: 

"To  Mrs.  ▲.  S,  Rutherford:  You  will  please  take  notice  that  I  doubt  the 
Justice  and  validity  of  your  claim  of  $11,940.00  against  the  above-named  es- 
tate, and  I  do  hereby  dispute  the  same,  and  offer  to  refer  It,  under  the  statute, 
to  some  snltable  and  proper  person  as  referee,  to  be  approved  by  the  surro- 
gate. H.  C.  Soop,  Executor." 

Thereafter,  an  instrament  redtlng  the  presentment  of  tbe  claim  and  the  dis- 
pute and  rejection  thereof,  was  signed.  In  which  Instrument  It  was  stated  and 
agreed  that  "the  said  matter  In  controversy  be  referred  to  Hon.  William  0. 
Lamont,  of  Coblesklll,  N.  X.,  counsellor  at  law,  as  sole  referee  to  bear  and 
determine  the  same.  Dated  October  13.  1888."  In  the  affidavit  presented 
in  behalf  of  the  defendant  at  the  special  term  It  was  stated  that  the  defend- 
ant demanded  a  bill  of  Items,  but  no  Itemized  account  had  been  presented,  or 
any  bill  of  particulars  served;  and  the  executor  added:  "That  deponent  can- 
not safely  make  or  save  a  verified  answer  to  tbe  claim  or  comphilnt  of  the 
above-named  plaintiff  until  he  Is  furnished  with  an  Itemized  account  of  such 
dalm,  showing  when  such  cause  or  causes  of  action  accrued,  what  the  services 
rendered  were  tar,  and  by  whose  request,  and  the  extent  and  character  of  the 
business  transacted  by  said  plaintiff  for  tbe  said  John  M.  Rutherford."  In 
tbe  memorandum  pr^ared  by  the  judge  who  heard  the  motion  at  special 
term  he  said:  "I  do  not  think  the  court  has  tbe  power  to  grant  tbe  relief 
which  the  plaintiff  here  asks.  *  *  *  If  I  am  wrong  in  my  judgment  of  the 
power  of  the  court,  the  same  considerations  wotUd  lead  to  the  refusal  to  exer- 
cise the  dlsaretlon  of  the  court  to  grant  the  plalntlfTs  request" 

Argned  before  HARDIN.  P.  J.,  and  MARTIN  and  MERWIN,  J.I. 
Robert  T.  Johnson,  for  appellant 
F.  M.  Andms,  for  respondent. 

HARDIN,  P.  J.  In  Bncklin  v.  Chapin,  1  Lans.  443,  It  was  held 
that  a  reference  under  the  statnte  stands  in  place  of  an  action,  and 
the  entry  of  an  order  to  refer  must  be  deemed  its  commencement 
In  Tracy  v.  Suydam,  30  Barb.  110,  It  was  held  that,  where  parties 
agree  to  refer  under  the  statute — 

"The  agreement  to  refer  need  not  notice  matters  of  defense  to  the  claim. 
The  account  presented  is.  In  effect,  tbe  plaintiff's  complaint;  and,  there  being 
no  pleadings,  and  no  provision  in  the  statute  for  pleadings,  the  defendant  Is 
limited  to  no  particular  defense;  and,  consequently,  any  and  every  legal  de- 
fense against  tbe  dalm  must  necessarily  be  available." 
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And  it  was  also  said  in  that  case: 

"And  every  species  of  legal  proof  adapted  to  show  the  iDJnstlce  of  the  ( 
or  its  Invalidity  as  a  whole  or  In  degree  or  amount,  Is  admissible.  An 
executors  are  at  liberty  to  make  any  defense  that  their  testator  conld  hi 
make,  If  alive,  and  the  same  were  properly  pleaded.  In  an  action  npon 
claim." 

In  Boe  V.  Boyle,  81  N,  Y,  807,  a  similar  reference  had  been  ord 
and  the  court  said: 

"This  Is  not  an  ordinary  proceeding.  It  Is  specially  regulated  by  st 
2  Rev.  St.  89,  90.  It  cannot  be  commenced  by  summons.  It  can  on 
commenced  by  the  consent  of  the  parties  and  the  approval  of  the  surn 
It  can  be  tried  in  no  other  way  than  before  a  referee.  There  are  no  ] 
Ings,  and  the  representatives  of  the  estate  proceeded  against  can  prove  aj 
the  claim  any  defense  which  they  have  without  pleading  it  in  anj  form.' 

In  Mowry  v.  Peet,  88  N.  Y.  454,  it  was  said  that: 

"In  trying  and  adjudicating  upon  these  matters  which  are  within  the 
of  the  reference,  the  statute  (2  Rev.  St  p.  88,  {  36)  confers  on  the  refere( 
the  court  the  same  powers  as  If  the  reference  had  been  made  In  an  a< 
but  the  proceeding  Is  not  an  action." 

Section  36  of  the  Eevised  Statutes  (volume  3,  6th  Ed.,  p,  2 
provided  for  an  agreement  being  entered  into,  and  for  the  « 
of  an  order;  and  section  37  provided  that  the  referee  should 
ceed  to  hear  and  determine  the  matter,  and  that  the  proceec 
should  be  the  same  in  all  respects,  and  the  referee  should  hav< 
same  powers,  and  be  entitled  to  the  same  compensation  and  sul 
to  the  same  control,  "as  if  the  reference  had  been  made  in  an  ai 
in  which  such  court  might  by  law  direct  a  reference."  In  i 
ences  under  that  statute  it  was  held  by  the  court  of  appeals  in 
cases  that  a  bill  of  particulars  conld  not  be  required  (Townsei 
Insurance  Co.,  4  Civ.  Proc.  R.  403;  Eldred  v.  Eames,  115  N.  Y. 
22  K.  E.  216),  and  in  the  latter  case  it  was  held  that  the  refen 

"Could  not  change  the  items  of  an  account  presented  and  referred.    Tl 
erclse  of  such  power  by  the  referee  would  enable  a  claimant  to  obtain  a 
ence  of  claims  against  an  estate  without  the  consent  of  the  defendant  c 
"  '  >}  approval  of  the  surrogate,  which  is  made  by  the  statute  the  condition  of 

a  proceeding.  It  is  the  claim  which  is  rejected  by  the  executw  that  m 
referred,  and  none  other." 

In  Gilbert  v.  Comstook,  93  N.  Y.  484,  it  was  held  that  pri( 
the  Code  of  Civil  Procedure — 

"A  contestant  of  a  claim  presented  by  an  executor  against  the  estate  wt 
required  to  present  a  written  answer  or  formal  objections.  .  The  clain 
open  to  any  answer  of  defense,  and  was  subject  to  be  defeated  if,  a 
testator's  death,  the  statute  of  limitations  had  run  against  it" 

In  chapter  686  of  the  Laws  of  1893,  approved  May  11,  1893, 
tion  2718  of  the  Code  of  Civil  Procedure  was  amended,  am 
amended,  contained  the  following  language: 

"If  the  executor  or  administrator  doubts  the  justice  of  any  such  clali 
may  enter  into  an  agreement  in  writing  with  the  claimant  to  refer  the  n 
In  controversy  to  one  or  more  disinterested  persons,  to  be  approved  b 
muTogate.  On  filing  such  agreement  and  approval  in  the  ofllce  of  the 
of  the  supreme  court  In  the  county  in  which  the  parties  or  either  of 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter  in  c( 
versy  to  the  person  or  persons  so  selected.  On  the  entry  of  such  ordc 
proceeding  shall  become  an  action  in  the  supreme  court    The  same  pre 


Digitized  by 


Google 


Sup.  Ct.^  BOTHEBFOBO   V.  800P.  639 

ings  sball  be  bad  In  all  respects,  the  referees  shall  have  the  same  powers,  be 
entitled  to  the  same  compensation,  and  subject  to  the  same  control  as  If  the 
reference  had-  been  made  in  an  action  in  whldi  sacb  court  might,  by  law, 
direct  a  reference." 

It  is  contended  by  the  learned  counsel  for  the  appellant  that  imme- 
diately upon  the  entry  of  an  order  for  a  reference  "the  matter  be- 
came and  was  an  action  in  the  supreme  court  in  every  sense,  and  in 
respect  to  all  proceedings,"  and  in  support  of  his  contention  he 
calls  our  attention  to  Adams  v.  Olin,  29  N.  Y.  Supp.  131,  78  Hun, 
309;  and  the  judge  who  delivered  the  opinion  in  that  case,  in  respect 
to  a  question  of  costs,  stated  that  the  proceeding  ceased  to  be 
a  special  proceeding,  and  became  an  action,  and  was  to  be  tried  as 
snch  in  respect  to  all  subsequent  proceedings.  We  And  nothing, 
however,  in  the  opinion,  which  indicates  that  the  section  was  con- 
stmed  in  any  respect,  except  so  far  as  it  relates  to  a  different  rule  as 
to  costs  from  the  one  existing  under  the  Revised  Statutes.  Nor  do 
we  And  anything  in  the  language  of  the  section  which  indicates 
an  intention  on  the  part  of  the  legislature  to  overturn  the  well- 
settled  rule  as  appears  by  the  cases  to  which  we  have  already 
referred,  and  numerous  other  cases,  to  have  obtained  in  regard  to 
such  references.  We  are  of  the  opinion  that  the  claim,  the  re- 
jection thereof,  and  the  stipulation  to  refer  are  to  be  treated  as 
superseding  the  necessity  of  pleadings  on  either  side,  and  that  the 
party  rejecting  the  claim  is  at  liberty  to  assert  any  defense,  and 
that  nothing  is  found  in  the  section  as  amended  which  requires 
either  party  to  furnish  pleadings,  and  that  the  contention  of  the 
appellant  is  unsound,  and  the  conclusion  reached  at  the  special 
term  was  correct  Although  the  statute  in  terms  provides  that 
"on  the  entry  of  such  order  the  proceeding  shall  become  an  action 
in  the  supreme  court,"  we  think  what  has  transpired  in  relation  to 
the  issues  between  the  parties  remains  in  full  force  and  vigor,  and 
that  neither  the  plaintiff  is  required  to  serve  a  complaint  nor  the 
defendant  an  answer.  We  may  appropriately  repeat  the  language 
used  in  Eldred  v.  Eames,  supra,  where  it  is  said: 

"It  is  the  dalm  which  is  rejected  by  the  executor  that  may  be  referred,  and 
none  other.  If  the  power  of  amendment  is  allowed,  the  whole  subject  of  the 
controversy  may  be  changed  during  the  trial,  to  the  manifest  detriment  of 
the  defendant,  and  in  violation  of  statutory  authority  to  order  a  reference. 
The  trial  might  thns  be  had  upon  claims  that  were  not  presented  to  or  re- 
jected by  the  executor,  and  whose  reference  was  never  approved  by  the  surro- 
gate. These  conditions  are  made,  by  the  statute,  essential  to  the  power  to 
refer,  and  cannot  be  dispensed  with  or  subverted.  The  distinction  between 
statutory  references  and  others,  which  are  inherent  in  the  nature  of  the 
proceeding.  Is  not  obliterated  by  the  general  language  of  the  statute  giving 
referees  therein  the  same  powers  possessed  by  referees  In  actions." 

The  plaintiff  has  availed  herself  of  a  provision  of  the  statute 
for  a  reference,  with  a  view,  doubtless,  of  obtaining  a  more  sum- 
mary determination  of  her  claim,  and  it  must  be  assumed  that  such 
course  was  adopted  for  proper  reasons,  and  with  the  expectation 
that  the  provisions  of  law  would  apply  to  such  a  reference.  If  she 
had  preferred  to  have  the  rules  and  practice  In  actions  apply  from 
the  beginning  to  the  end  of  her  efforts  to  recover  her  claim,  she 
might  have  brought  an  action,  instead  of  joining  with  the  executor 
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in  an  agreement  to  refer.  Dryer  v.  Brown  (Sup.)  10  N.  T.  Sup 
Id.,  5  N.  Y.  Supp.  486,  on  first  appeal.  We  are  of  the  opinion  th 
Bpecial  term  proi)erly  refused  to  order  the  defendant  to  ser 
answer  or  deliver  a  bill  of  particulars.  Order  aflSrmed,  wit 
costs  and  disbursements.     All  concur. 


%l 


INDERLIED  et  al.  v.  WHALBT. 

(Supreme  Court,  Oeaeral  Term,  Fourth  Department     Febmarr,  Ifi 

Ras  Judicata— iNJtwcTTON—SnBgEQUBNT  Action  for  Damages. 

An  injunction  against  the  pollution  ot  a  stream  is  a  bar  to  a  sobs 
action  to  recover  damages  resulting  from  acts  committed  during  tX 
dency  of  the  iujuuctiou  suit,  since  it  will  be  presumed  that  plain 
covered  therein  all  the  damages  which  accrued  prior  to  the  declsioi 

Appeal  from  circuit  court,  Delaware  county. 

Action  by  Herman  F.  Inderlied  and  another  against  Ni< 
Whaley.  The  complaint  was  dismissed,  and  plaintiffs  appeal 
firmed. 

Prior  to  April,  1886,  the  plaintiffs  were  the  proprietors  of  a  large  m< 
tory  of  wood  chemicals  at  Rock  Rift,  Delaware  county,  and  had  acquli 
right  to  pond,  and,  by  means  of  flumes  and  ditches,  convey  to  their 
factory,  for  use  therein,  the  waters  of  a  stream  known  as  "Chace's  I 
which  is  a  small  mountain  stream,  about  two  miles  in  length,  and  flowf 
a  narrow  valley,  through  lands  owned  by  several  different  i^rties. 
fall  of  1885  the  defendant  commenced  operating  a  steam  saw  mill  up; 
banks  of  said  stream,  above  the  pond  of  the  plaintiffs,  and  from  the  c 
ant's  sawmill  the  sawdust  and  debris  ran  into  the  waters  of  Chace 
and  ran  down  into  plaintiflb'  pond,  and  thus  into  their  factory,  causini 
damage.  In  the  month  of  April,  1886,  plaintiffs  commenced  an  action 
equity  side  of  the  court  against  defendant  and  another,  alleging  th 
defendants  were  running  sawdust  into  the  stream,  causing  them  injur 
asked  by  way  of  relief  a  temporary  injunction,  and  also  a  permanent  1 
tion  restraining  the  defendants  from  depositing  sawdust  in  the  strea 
preliminary  injimction  was  granted,  which  restrained  the  defendant! 
putting  any  sawdust  in  ttie  stream  thereafter  until  the  further  order 
court  That  action  was  tried  at  special  term,  and  resulted  in  flndl 
fact  and  law  in  favcn:  of  the  plaintiffs  therein,  and  awarding  the  plait 
perpetual  injunction  restraining  the  defendants  from  dei>osIting  sa 
chips,  and  debris  from  said  sawmill  into  said  brook;  and  in  the  eighth  1 
of  fact  In  that  case  it  was  found  "that  by  reason  of  defendants  deposltii 
sawdust,"  etc.,  "in  said  brook,  as  aforesaid,  the  plaintiffs  have  suffered 
and  irreparable  damage  and  loss."  In  the  complaint  In  this  action  11 
leged  "that  in  an  action  in  this  court,  wherein  said  Inderlied,  Son  &  Co. 
plaintiffs,  and  these  defendants  were  defendants,  it  was  found,  adj 
determined,  and  decreed  that  the  defendants  herein  had  wrongfully  d< 
the  acts  herein  alleged,  and  wrongfully  caused  all  the  damages  and  loss 
set  forth."  Upon  the  trial  of  this  action  the  pleadings  and  findings  nu 
the  court  in  the  former  action,  as  well  as  the  Judgment  thereon,  were 
duced  in  evidence.  In  the  course  of  the  opening  in  this  case  the  pla 
counsel  said,  "We  shall  not  offer  proof  that  the  defendants  have  ni 
sawdust  into  the  stream  since  the  temporary  injunction  was  served 
former  action."  The  plalntlfCs'  coimsel  asked  the  court  to  "rule  an< 
that  the  plaintiffs  are  not  precluded  from  showing  damages  in  this 
which  arose  after  the  commencement  of  the  former  action  in  equity." 
upon  the  court  declined,  and  the  plaintiff  took  an  excepti<»i.  Thereup 
plaintiffs'  counsel  said,  "The  plaintiffs  do  not  daim  that  the  defendao 
any  sawdust  into  the  stream  after  the  decision  of  the  court,  but  do 
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that  sawdust  mn  Into  the  streaxn  before  the  dedsioa  of  the  equity  action 
baa  operated  to  injure  the  plaintiffs  since."  Thereupon  the  court  observed 
"that  no  evidence  can  be  given  of  damages  flowing  from  acts  found  in  the 
equity  action  to  liave  been  committed  by  the  defendants,  but  any  damage 
flowing  from  act  of  defendants'  constituting  a  breach  of  the  permanent  in- 
junction granted  in  that  action  may  be  given  in  evidence,  and  recovered  for 
In  this  action."  To  that  holding  the  counsel  for  the  plaintiffs  tooli  an  ez- 
cepiion.  Thereupon  the  plaintiffs'  counsel  asked  the  court  to  "hold  that,  al- 
though no  act  has  been  done  by  the  defendants  since  the  trial  of  the  equity 
caae  in  violation  of  the  Injunction,  by  running  sawdust  from  the  mill  into 
the  creek,  that  the  plaintiffs  may  be  entitled  to  recover  for  acts  done  before 
^tber  injunction,  by  which  sawdust  was  placed  in  the  creek,  which  after- 
ward, from  Its  lodging  in  the  dam,  and  the  action  of  the  water,  Injured  the 
plalntluls."  The  court  declined,  and  the  plaintiff  excepted.  Motion  was  made 
for  a  dismissal  of  the  complaint,  and  granted,  and  an  exception  was  taken, 
and  thereupon  it  seems  the  court  directed  the  jury  to  find  for  tlie  defendant, 
and  plaintiffs  excepted,  and  moved  for  a  new  trial  on  the  minutes,  which  was 
denied. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Marrins  &  Hanford,  for  appellants. 
Levi  H.  Brown,  for  respondent. 

HARDIN,  P.  J.  Plaintiffs'  former  action  was  brought  on  the 
equity  side  of  tlie  court,  and  sustained,  because  of  Uie  alleged 
wrongs  and  wrongful  acts  of  the  defendant  mentioned  in  tlie  com- 
plaint in  that  action.  Plaintiffs*  action  was  maintained  by  reason 
of  the  alleged  wrongs  and  trespasses  of  the  defendant  under  the 
acknowledged  head  of  equity  giving  power  to  the  court  to  prevent 
a  multiplicity  of  suits,  and  alleging  a  recovei-y  of  damages  as  in- 
cidental to  lie  equity  relief.  'Williams  v.  Railroad  Co.,  16  N.  Y. 
Ill;  Davis  t.  Lambertson,  56  Barb.  480;  Hutchins  v.  Smith,  63 
Barb.  252.  In  that  action  plaintiffs  were  entitled  to  recover  all 
the  damages  sustained  up  to  the  time  of  the  trial  thereof.  Beir 
V.  Cooke,  37  Hun,  38;  Robinson  v.  Smith  (Sup.)  7  N.  Y.  Supp.  38, 
and  cases  there  cited.  In  Meyer  v.  Phillips,  97  N.  Y.  485,  it  ap- 
peared an  action  was  brought  to  restrain  defendants  from  floating 
saw  logs  in  the  waters  of  a  stream,  and  in  dealing  with  that  action 
the  court  said  that  the  defendants  "threatened  to  commit,  and 
claimed  the  right  to  repeat,  the  trespass  every  year.  Here  a 
preventive  action  was  proper  to  prevent  an  irreparable  injury, 
within  the  meaning  of  the  equitable  rule,  and  also  to  avoid  a  mul- 
tiplicity of  suits";  and  in  such  an  action  it  was  said  that  damages 
sustained  may  be  awarded  to  the  plaintiff.  In  Shapard  v.  Railroad 
Co.,  117  N.  Y.  442,  23  N.  E.  30,  It  was  held  that  property  owners 
have  a  remedy  in  a  court  of  equity  in  cases  where  the  trespass  is 
continuous  in  its  nature,  in  order  to  avoid  a  multiplicity  of  suits, 
"and  they  can  recover  the  damages  they  have  sustained,  as  inci- 
dental to  the  granting  of  the  equitable  relief;  and  it  was  further 
said  that,  the  violation  of  the  rights  to  property  having  been  ad- 
judged in  such  an  action,  "the  awarding  of  damages,  sustained  in 
the  past  from  the  defendants,  follows,  they  being,  on  equitable 
principles,  deemed  incidental  to  the  main  relief  sought."  In 
Thomas  v.  Railroad  Co.,  76  Hun,  603,  28  N.  Y.  Supp.  201,  the  right 
to  maintain  an  equity  action  was  asserted,  and  it  was  said  that  in 
V.32N.Y.8.no.6— 41 
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such  an  action  "complete  relief  could  be  awarded  between  tl 
ties  as  justice  migtit  require."     In  Galway  v.  Railroad  Co. 
App.)  28  N.  E.  479,  the  opinion  relates  to  the  right  of  a  pa 
maintain  an  action  in  a  court  of  equity  under  somewhat  i 
circumstances,  and  it  was  there  said: 

"The  cause  of  action,  both  at  law  and  equity,  In  eucb  cases,  arises 
the  trespasses  committed,  and  Is  based  on  the  ownership  of  the  p 
upon  which  the  Injuries  are  Inflicted.  *  *  *  The  existence  of  a  leg! 
of  action  Is  not  only  a  prerequisite  to  the  maintenance  of  the  equitable 
but  Is  also  the  foundation  of  the  Jurisdiction  which  equity  courts  poi 
respect  to  the  subject-matter.  •  *  *  inasmuch  as  the  equitable 
depends,  among  other  things,  upon  the  existence  of  a  legal  cause  of 
It  follows  that  those  facts  which  will  bar  the  legal  action  will  also  at 
answer  to  the  equitable  remedy,  and  that,  so  long  as  a  legal  remedy 
an  equity  court  Is  open  to  aid  In  the  enforcement  of  the  legal  claim." 

If  the  former  case  had  been  a  mere  law  action,  the  damaj 
coverable  would  have  been  limited  to  such  as  occurred  prior 
commencement  of  the  action.  TJline  v.  Railroad  Co.,  101 
98,  4  N.  E.  536;  Rumsey  v.  Railroad  Co.,  63  Hun,  205, 17  N.  Y. 
672;  Galway  v.  Railroad  Co.,  sapra. 

In  Hunter  v.  Railway  Co.,  141  N.  Y.  281,  36  N.  E.  400,  it  wi 
that,  inasmuch  as  the  action  was  on  the  equity  side — 

"Where  the  main  relief  sought  was  an  injunction  against  the  contlnui 
the  defendants  of  acts  In  violation  of  the  plaintiffs'  property  rights,  ai 
of  damages  for  what  past  injuries  might  be  shown  to  have  been  I 
would  follow  as  Incidental  to  the  main  relief.  In  such  an  action  li 
settled  rule  that,  if  the  court  decides  that  the  claim  for  the  equltabl 
Is  well  founded.  It  may  proceed  to  assess  the  damages  sustained,  in 
discretion,  and  no  absolute  right  exists  to  have  them  determined  by  a , 

In  Lynch  v.  Railway  Co.,  129  N.  Y.  274,  29  N.  E.  315,  it  wa 
viz.: 

"Where  a  court  of  equity  gains  jurisdiction  of  a  cause  for  one  pui 
may  maintain  It  generally,  and,  to  do  complete  justice  between  the 
ascertain  and  awaru  damages  as  incidental  to  the  main  relief  sought 
therefore,  an  equity  court  assumes  jurisdiction  to  restrain  a  continue 
pass,  in  order  to  prevent  a  multiplicity  of  suits  it  may  proceed  to  g 
relief,  both  for  the  tortious  act  and  the  resulting  damages." 

In  Van  Allen  v.  Railroad  Co.,  144  N.  Y.  178,  38  N.  E.  91 
•  question  arose  as  to  what  damages  might  be  recovered,  and  O 
J.,  said: 

"The  facts  showing  the  right  to  the  injimctlon  are  undoubtedly  tl 
for  equitable  relief  In  such  cases,  and  the  claim  for  damages  is  an  i 
which  equity  draws  Into  the  litigation  In  order  to  prevent  a  multipl 
suits  and  to  completely  adjust  all  the  rights  of  tlie  parties.  *  * 
measure  of  the  relief  is  adapted  to  the  situation  at  the  time  of  the 
•  *  •  No  principle  is  better  established,  or  more  frequently  assertc 
that,  when  a  court  of  equity  has  once  acquired  Jurisdiction  over  a  ca 
any  purpose,  it  may  retain  the  cause  for  all  purposes,  and  proceed  to 
determination  of  all  the  matters  at  Issue." 

It  must  be  assumed  that  in  the  former  action  the  plaintiffe 

have  recovered  all  damages  which  accrued  prior  to  the  d' 

which  was  made  of  that  action  apparently  in  September,  188'i 

'  •  which  decision  judgment  was  entered  January  12,  1888. 

-  i'  ,  said  in  the  opening  in  this  case  that  in  the  former  action  ev 
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was  giyen  to  support  the  romplaint  therein,  and  the  counsel,  in 
the  course  of  his  remarks,  stated: 

"The  main  facts  are  in  the  former  adjudication,  and  we  sball  ask  tbls  Jury 
to  give  their  attention  more  particularly  to  the  amount  of  damages  which  the 
plaintiffs,  the  Inderlleds,  have  suffered.  The  former  action  found  all  the 
facts  substantially  that  were  necessary  to  substantiate  our  action,  but  In  that 
action  there  was  no  proof  as  to  the  value  of  the  damages." 

It  follows  from  the  cases  to  which  reference  has  been  made  that 
the  plaintiffs  were  entitled  to  recover  such  damages  as  they  had 
sustained  by  reason  of  the  wrongful  acts  of  the  defendant  done  at 
the  time  of  the  making  of  the  decree  in  that  action.  The  pleadings 
and  concessions  made  upon  the  trial  indicate  that  no  wrongful  acts 
were  perpetrated  by  the  defendant  after  the  decree  made  in  the 
former  action.  We  are  inclined  to  think  that  that  judgment  is  a 
bar  to  the  plaintiffs'  right  to  recover  for  the  matters  referred  to 
in  the  complaint  in  this  action  and  in  the  opening  made  at  the 
trial. 

In  Smith  v.  Smith,  79  N.  Y.  634,  it  was  held  that: 

"An  estopi)el  by  Judgment  in  a  former  action  arises  when  the  same  matter 
was  at  Issue  therein,  and  was  either  litigated  by  the  parties  and  determined, 
or  it  might  hare  been  litigated,  and  a  decision  had  upon  it  *  *  *  It  is 
sufficient  if  there  might  have  been  Judgment  in  the  first  action  for  the  same 
cause  alleged  in  the  second." 

The  same  doctrine  was  laid  down  in  Clemens  v.  Clemens,  37  N. 
Y.  74,  ajid  referred  to  approvingly  in  Bloomer  v.  Sturges,  58  N.  Y. 
176.     And  in  Jordan  v.  Van  Epps,  85  N.  Y.  436,  it  was  said: 

"The  Judgment  is  final  and  conclusive  between  the  parties,  not  only  as  to 
the  matter  actually  determined,  but  as  to  every  other  matter  which  the  parties 
might  have  litigated  and  have  decided  as  incident  to,  or  essentially  connected 
with,  the  snbject-matter  of  the  litigation  within  the  purview  of  the  original 
action,  either  as  a  matter  of  claim  or  of  defense." 

In  Lorillard  v.  Clyde,  122  N.  Y.  47,  25  N.  E.  292,  it  was  said  the 
omission  to  give  proof  of  the  damages  would  not  affect  the  force 
to  be  given  to  the  judgment  In  the  course  of  the  opinion  it  is 
said: 

"Evidence  merely  tending  to  show  that  the  defendants  omitted  to  produce, 
upon  the  trial,  all  the  evidence  that  was  admissible  in  their  behalf,  was  im- 
materiaL  A  Judgment  rendered  on  the  merits  Is  coextensive  with  the  Issues 
upon  wliich  it  is  founded,  and  is  conclusive  between  the  parties  thereto,  not 
only  as  to  the  matters  actually  proved,  argued,  and  submitted  for  decision, 
but  also  as  to  every  other  matter  directly  at  issue  by  the  pleadings  which 
the  defendant  parQy  might  have  litigated." 

Numerous  cases  are  then  cited  in  support  of  the  proposition  thus 
stated.  In  the  case  before  us,  the  complaint,  after  setting  out 
the  various  grounds  for  the  supposed  right  to  recover  in  this  action, 
expressly  avers,  viz.: 

"That  in  an  action  in  this  court,  wherein  Inderlled,  Son  &  Co.,  were  plain- 
tiffs, and  these  defendants  were  defendants,  it  was  found,  adjudged,  deter- 
mined, and  decreed  that  the  defendants  herein  had  wrongfully  done  all  the  acts 
herein  alleged,  and  wrongfully  caused  all  the  damages  and  loss  herein  set 
forth." 

The  plaintiffs  were  entitled  to  recover  such  damages  in  that 
action  "as  would  necessarily  and  naturally  result  or  be  incurred 


Digitized  by 


Google 


644 


BBW   YOBK  BUPFLEICBMT,  ToL  32. 


[Su 


from  the  injury  complained  of."     Argotsinger  v.  Vines,  82  : 
314;  Henderson  v.  Railroad  Co.,  78  N.  Y.  423. 

In  McGean  v.  Railroad  Co.,  133  N.  Y.  9,  30  N.  E.  647,  it  was 
that  a  party  was  entitled  to  preventive  relief,  "and  the  court 
court  of  equity,  thus  having  jurisdiction  for  this  purpose,  had  i 
to  award  the  past  damages";  and  in  the  course  of  the  opinio 
livered  in  that  case,  at  page  16, 133  N.  Y.  and  page  647,  30  N.  E 
said  tliat: 

"If  the  controversy  contains  an  equitable  feature,  or  requires  any 
equitable  relief  belonging  to  the  exclusive  Jurisdiction  of  equity,  or  p( 
Inig  to  the  concurrent  JurisdlctlcMi  of  equity  and  law,  and  a  court  of 
thus  acquires  a  partial  cognizance  of  the  action,  it  may  go  on  to  a  coi 
adjud'catlon,  and  establish  purely  legal  rights,  and  grant  legal  ren 
which  would  otherwise  be  beyond  the  scope  of  Its  authority.  Pom.  Ei 
SS  181,  231,  242.  So  long  as  one  of  the  grounds  of  equitable  Interfere 
this  class  of  cases  Is  the  avoidance  of  a  multiplicity  of  suits,  this  rule 
prevail." 

The  foregoing  views  lead  to  the  conclusion  that  the  i 
reached  at  the  circait  should  be  sustained.  Judgment  and 
affirmed,  with  costs.     All  concur. 


WEEKS  V.  BINNS. 

(Supreme  Court,  General  Term,  Fourth  Department     Pebmary,  18 

Pasol  Evidkncb — Agreement  Partly  m  Writing. 

Where  plalntifT  gave  an  order  to  defendant  for  a  certain  qoani 
sulphuric  acid  at  a  certain  price,  a  conversation  between  the  par 
the  meeting  at  which  the  order  was  given,  but  after  it  was  signi 
which  it  was  agreed  "that  the  usual  arrangement  for  returning  tt 
boys"  should  apply,  is  admissible  as  showing  a  part  of  the  agrc 
which  was  not  reduced  to  writing. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Forest  G.  Weeks  against  Joseph  Binns  for  brea 
contract.  From  a  judgment  entered  on  a  decision  granting  t 
suit,  plaintiff  appeals.     Reversed.  

Argued  before  HARDIN,  P.  J,  and  MARTIN  and  MERWD 

F.  E.  Stone,  for  appellant. 

Goodelle  &  Nottingham,  for  respondent. 

HARDIN,  P.  J.  Plaintiff's  complaint  alleges  that  on  or  i 
August  1, 1891,  at  Skaneateles,  he  "sold,  delivered,  and  retnrr 
defendant  one  hundred  and  seven  of  said  carboys,  of  the  valu* 
at  the  said  agreed  price  of  one  dollar  and  fifty  cents  each,  am 
ing  to  the  sum  of  1160.50;  and  that  defendant  accepted  ai 
ceived  the  same  at  New  York,  and  paid  the  freight  thereon  for  ; 
tiff,  but  has  neglected  and  refused  to  pay  therefor."  Defei 
in  his  answer,  admits  "that  on  or  about  August  15,  1891,  said  ' 
tiff  returned  107  of  said  carboys  to  the  defendant."  In  defen( 
answer  it  is  alleged  "that  it  is  the  custom  of  trade,  with  i 
plaintiff,  as  defendant  is  informed  and  believes,  was  well  acqua 
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to  permit  the  purchasers  of  carboys  to  return  the  same  within  a 
year,  and  to  receive  therefor  |1.50  per  carboy,  but  that,  if  the  car- 
boys were  not  returned  within  a  year,  to  pay  but  sevens-five  cents 
therefor,  providing  the  same  were  in  a  good  condition."  By  the 
evidence  it  appears  that  a  written  order  was  given  by  the  plaintiff 
to  and  accepted,by  the  defendant,  in  the  following  language: 

"December  28,  1888. 
"Joseph  Binns,  183  Pearl  Street,  New  Trark:  Tou  may  enter  an  order  for 
140  carboys  66  brimstone  acid,  at  05c  per  100  lbs.,  delivered  f.  o.  b.  cars  at 
mill  60  days,  breakage  guarantied.  Shipment  to  be  made  Feby.  Ist,  with 
privilege  to  Increase  order  to  larger  car  load  U  Skaneateles  Paper  Co.  wishes 
to  go  In. 

"Yours,  F.  Q.  Weeks. 

••a  G.  w. 

"Accepted. 
"Joseph  Binns, 
"Per  Joseph   Harrington." 

The  order  was  made  by  Charles  Q.  Weeks,  son  of  the  plaintiff,  act- 
ing as  agent  for  the  plaintiff;  and  Harrington  was  then  salesman  for 
the  defendant,  and  received  the  order  at  plaintiff's  office,  at  Skan- 
eateles. Similar  transactions  had  taken  place  l>etween  the  parties 
during  the  year  preceding.  After  the  written  order  was  given,  the 
plaintiff's  agent  stated  to  the  defendant's  agent  "that  the  usual 
arrangement  for  returning  the  carboys  would  apply  to  these  car- 
boys that  contained  the  vitriol,  and  he  said  they  would;  •  *  • 
and  the  price  to  be  paid  for  them  should  prevail."  It  appeared  in  the 
evidence  that  the  order  had  been  signed  before  this  conversation  took 
place.  The  witness  added:  "1  had  written  the  order,  and  he  had 
signed  it,  before  anything  was  said  about  the  carboys.  *  *  *  I 
copied  it  in  the  letter  book,  and,  as  I  handed  it  to  him,  I  had  the  con- 
versation about  the  carboys."  After  this  conversation  had  been 
stated,  the  defendant's  counsel  moved  to  strike  out  the  evidence.  The 
motion  was  granted,  and  an  exception  was  taken.  The  plaintiff,  in 
effect,  offered  to  show  that  it  was  well  understood  by  both  parties 
that  he  should  be  allowed  the  price  that  he  paid  for  tiie  carboys,  to 
wit,  |1.50  for  each.  There  was  a  concession  that  the  plaintiff  paid 
|1.50  per  carboy.  The  plaintiff,  in  effect,  offered  to  show  "that 
the  amount  that  he  was  to  get  back  was  the  same  amount  that  he 
paid."  This  was  objected  to  by  the  defendant,  and  the  objection 
was  sustained,  and  an  exception  taken.  Thereupon  the  defendant 
moved  "that  plaintiff  be  nonsuited,  and  the  complaint  be  dismissed, 
on  the  ground  that  there  is  no  cause  of  action  in  the  written  con- 
tract, on  the  ground  that  it  contains  the  whole  agreement  between 
the  parties,  and  cannot  be  varied  by  parol,  and  that,  therefore, 
there  is  no  evidence  in  the  case  to  sustain  the  allegations  of  the 
complaint."     The  motion  was  granted,  and  the  plaintiff  excepted. 

In  Batterman  v.  IMerce,  3  Hill,  172,  where  an  action  was  brought 
upon  a  note,  it  was  held  that: 

"Parol  evidence  that  it  was  given  for  the  price  of  goods  sold,  and  that,  at 
the  time  of  the  sale,  the  plaintiff  made  a  promise  to  the  defendant  In  respect 
to  the  goods,  which  has  been  violated,  is  not  objectionable  as  tending  to 
alter,  modify,  or  impeach  the  note." 
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In  linger  v.  Jacobs,  7  Hun,  221,  it  was  held  that: 

"The  law  does  not  exclude  parol  evidence  to  show  the  furthar  agn 
of  one  party  because  that  of  the  other  has  been  reduced  to  writing,  i 
ten  agreement  having  been  signed  by  one  party,  parol  evidence  may  be 
Of  an  agreement  made  by  the  other  party,  as  a  consideration  of  the  \ 
contract." 

In  the  course  of  the  opinion  in  the  case,  it  is  saiQ : 
"The  Instrument  executed  by  the  defendant  was  designed  to  cental 
the  agreement  made  by  him,  which  did  not  preclude  him  from  showinf 
the  plaintifts  had  undertaken  to  do.  by  so  much  of  the  agreement  i 
made  on  their  part,  for  the  purpose  of  securing  the  benefit  of  It  to  li 
in  this  action." 

In  Duparquet  t.  Ennbel,  24  Hun,  653,  an  action  was  brouj 
recover  the  price  of  a  range  placed  by  Armour  in  an  hotel  c 
by  the  defendant  Armour  leased  the  hotel  from  the  defei 
and  soon  thereafter  became  dissatisfied  with  it,  and  made  i 
rangement  by  which  he  surrendered  the  premises,  together 
the  range  and  other  things,  to  the  defendant,  being  indebted  a 
time  to  the  plaintiffs  for  the  purchase  price  of  the  range, 
surrender  of  the  premises  was  in  writing,  and  the  instrument 
for  '"related  by  its  terms  only  to  the  surrender  of  the  leaa 
premises.  As  part  of  the  consideration  inducing  it,  evidence 
given  tending  to  show  that  the  defendant  obligated  himself  t 
to  the  tenant  the  sum  of  |200,  and  also  to  pay  to  the  plaintif 
debt  owing  to  them  for  the  price  of  the  range."  And,  in  disf 
of  the  case,  the  court  said: 

"As  no  provision  was  Inserted  in  the  instrument  by  which  the  surrei 
the  premises  was  made  for  the  disposition  of  the  range,  it  was  entlrel 
Bistent  with  all  that  was  contained  in  it  to  show  the  existence  of  the 
ment  alleged  to  have  been  made  for  the  payment  to  the  plaintiffs.  Th 
a  new  subject-matter,  In  no  way  whatever  affected  by  or  alluded  to 
written  agreement,  and  in  no  respect  In  conflict  with  any  stipulation 
dtal  contained  in  it.  For  that  reason,  the  plaintiffs  were  at  liberty  to 
as  they  endeavored  to  do  by  oral  evidence,  the  existence  of  the  agn 
forming  the  tmsis  of  their  recovery  In  this  action.  Parol  evidence  n 
ways  I^  given  under  such  circumstances  for  the  purpose  of  proving  i 
rate  and  Incidental  agreement,  relating  to  matters  neither  contained 
alluded  to  by  the  terms  of  a  contemporaneous  writing." 

Numerous  authorities  are  cited  in  support  of  the  projM) 
laid  down,  to  which  reference  is  hereby  made. 
In  Briggs  V.  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  it  was  held,  vi 

"At  the  time  of  a  negotiation  between  the  parties  for  the  sale  by  pli 
to  defendants  of  certain  goods,  plaintiffs  gave  to  defendants  a  writing, 
acl^nowledged  the  receipt  of  an  order  for  the  goods,  and  stated  a  ti 
delivery  and  the  price.  Held,  that  defendants  were  not  estopped  tl 
from  proving  a  parol  warranty  as  to  quality;  that  the  instrument  coi 
be  construed  as  being  the  whole  contract  between  the  parties,  but  was  i 
a  memorandum;  that  even  it  could  be  construed  as  embodying  a  part 
agreement,  and  so  conclusive  as  to  that  part,  oral  evidence  was  compe' 
show  the  rest.". 

That  case  was  referred  to  with  approval  in  Boutledge  v.  'V 
ington  Co,  119  N.  Y.  597,  23  N.  E.  1111,  and  in  the  latter  cas* 
said: 

"The  rule  which  rejects  parol  evidence,  when  offered  with  respec 
contract  between  parties  and  put  into  writing,  has  no  application  to 
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like  this,  where,  of  the  (»1gliial  agreement  which  has  been  executed,  a  part 
only  l8  In  writing,  and  the  rest  was  verbal." 

The  opinion  delivered  in  Woodard  v.  Foster,  64  Hun,  147,  18 
N.  Y.  Supp.  827,  is  in  entire  harmony  with  the  cases  to  which  we 
have  just  referred.  In  the  case  in  hand  the  oral  agreement  did 
not  controvert  nor  was  it  inconsistent  with  the  written  order. 
Chapin  v.  Dobson,  78  N.  Y.  75;  Juillard  v.  Chaflfee,  92  N.  Y.  529. 

In  Thomas  v.  Scutt,  127  N.  Y.  140, 27  N.  E.  961,  in  the  course  of  the 
opinion,  it  was  said  that  collateral  agreements  may  be  shown  "be- 
cause they  are  separate,  independent,  and  complete  contracts,  al- 
though relating  to  the  same  subject  They  are  allowed  to  be  proved 
by  parol  because  they  were  made  by  parol,  and  no  part  tiiereof 
committed  to  writing." 

We  think  the  rulings  at  the  trial  were  erroneous,  and  that  the 
exceptions  present  errors  which  require  a  reversal. 

Judgment  reversed  on  the  exceptions,  and  a  new  trial  ordered, 
-with  costs  to  abide  the  event.     All  concur. 


McPEAK  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  General  Term,  Fourth  Department    February,  1893.) 

AccroENT  AT  Rah-boad  CROssnrG— Negligence— Question  for  Jdbt. 

While  plaintiff  was  standing  on  the  street  at  a  railroad  crossing, 
waiting  for  the  paaslng  of  a  freight  train  which  had  stalled  there, 
he  was  struck  by  a  passenger  train.  The  freight  engine  was  making  a 
loud  and  constant  noise,  which  plaintiff  testified  prevented  him  from  hear- 
ing the  approach  of  the  passenger  train.  There  was  evidence  that  the 
view  of  the  tracks  in  the  direction  from  which  the  passenger  train  came 
was  somewhat  obstructed  by  a  car  standing  on  another  track,  but  there 
was  also  evidence  that  plaintiff  could  have  seen  the  headlight  for  some 
time  before  It  was  obscured  by  the  obstruction.  The  engineer  of  the  pas- 
senger train  testified  that  plaintiff  stepped  in  front  of  the  train  when  it 
was  almost  on  him,  which  plaintiff  denied.  Hdd,  that  the  questions  of 
negligence  and  contributory  negligence  should  have  been  submitted  to  the 
Jury. 

Appeal  from  circuit  court,  Oswego  county. 

Action  by  Thomas  McPeak  against  the  New  York  Central  & 
Hudson  Biver  Railroad  Company  to  recover  damages  for  personal 
injuries.  From  a  judgment  entered  on  a  decision  granting  a  non- 
Boit,  and  from  an  order  denying  a  motion  for  new  trial,  plaintiff 
appeals.     Beversed. 

Argued  before  HARDIN,  P.  J,  and  MARTIN  and  MERWIN,  JJ. 

W.  A.  Poucher  and  William  Tiffany,  for  appellant 
D.  G.  OriAin,  for  respondent. 

HARDIN,  P.  J.  Inasmuch  as  a  nonsuit  was  granted,  the  appel- 
lant is  entitled  to  have  all  of  the  evidence  construed  in  a  manner 
most  favorable  to  his  contention,  as  well  as  to  have  the  benefit  of 
the  inferences  which  could  legitimately  be  drawn  from  such  evi- 
dence.    Harris  v.  Perry,  89  N.  Y.  308;  Sherry  v.  Railroad  Co.,  104 
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N.  Y.  656,  10  N.  E.  128;  Morrison  v.  Telegraph  Co.  (Sup.)  23  ] 
Supp.  257.  The  defendant's  track,  where  the  accident  occn 
crosses  Fourth  street,  and  passes  along  Schuyler  street  Oi 
occasion  of  the  accident  one  of  defendant's  freight  trains  was  at 
in  its  approach  to  Fourth  street,  and  while  crossing  it,  about 
o'clock  p.  m.  The  track  was  wet,  and  as  the  train  approa 
Fourth  street  it  was  passing  around  a  curve,  and  there  was 
diflBculty  found  in  getting  the  use  of  the  contrivance  for  depos 
sand  upon  the  track  to  prevent  the  wheels  from  slipping.  A  i 
noise  was  made  by  the  engine  that  was  attempting  to  ge1 
freight  train  in  motion.  Holman,  the  engineer  on  the  fr 
train  that  got  stalled,  said: 

"We  stopped  there  about  9:50  on  account  of  a  bad  rail.  We  didn't  b 
vor}'  high  pressure  of  steam.  The  engine  was  slipping  bad.  We  st 
aboat  four  minutes,  and  put  on  the  blower,  and  began  to  take  in  slack,- 
or  four  minutes.  Took  the  slack  of  the  train,  and  paQed  them  a  little 
and  stalled  again.  Took  slack  again,  and  started  the  train,  and  pulled 
out  very  slowly.  The  second  time  we  took  slack  we  stopped  Joat  long  ei 
to  get  slack,— about  two  or  three  minutes.  Our  engine  was  supplied 
sand.  I  was  using  It  It  was  on  a  curve,  and  she  wasn't  getting  san 
way  she  ought  to.  Only  on  one  side.  Sometimes  the  sand  pipe  gets  o 
rails,  and  It  don't  work  Just  right.  •  •  •  The  noise  was  the  suddc 
haust.  Quite  a  noise,  sudden,  following  each  other;  short  exhaust  * 
It  was  a  continuous  noise, — a  kind  of  blowing  noise  out  of  the  stack.  * 
The  cause  of  this  stalling  was  an  insufficiency  of  steam  and  slippery  rail 
the  curve  combined.     These  three  causes  caused  us  to  get  stuck  there." 

Defendanf  s  witness  Buskey,  who  was  the  head  brakeman  oi 
freight  train  that  got  stalled,  says: 

"The  engine  was  exhausting  steam  when  we  tried,  and  when  we  didi 
they  had  the  blower  on,  and  had  a  kind  of  humming  noise  through  the 
of  the  engine.  The  blower  makes  that  humming  noise.  *  •  •  That 
worst  noise— the  most  difficult  to  hear  when  you  are  near  it — of  any  noli 
engine  makes.  I  guess  it  is  the  most  difficult  to  hear  when  you  are 
the  noise;  more  difficult  than  any  other  noise  wliich  the  engine  n 
*  *  *  I  call  that  noise  a  kind  of  humming  noise.  It  is  when  you  are  1 
to  get  steam.  It  is  when  the  blower  is  on.  It  is  a  continuous,  bun 
noise;  no  cessation  at  all.  Whenever  we  are  not  trjring  to  go  ahead 
noise  existed.     And  when  we  were  trying  to  go  ahead  we  were  exhaua 

Plaintiff  was  traveling  north  towards  the  fort  grounds  whc 
reached  the  Fourth  street  crossing,  when  he  found,  standing  a 
the  sidewalk,  a  freight  train,  headed  west,  stalled.  There 
two  other  tracks,  which  were  not  occupied  at  the  time  the  i 
tiff  approached  the  road,  one  known  as  the  "south  track"  aii< 
other  as  the  "middle  track."  The  plaintiff  was  approaching 
crossing  with  his  friend  War^,  and  testifies  as  follows: 

"I  got  down  onto  the  crossing.  Stood  there  for  perhaps  about  two  ot 
minutes  when  I  first  stopped.  I  looked  both  ways,  to  see  if  there  wa 
train  coming  along.  Went  over  a  little  further,  and  looked  again.  I  i 
freight  train  stalled  there  on  the  north  track.  Might  have  stood  ther 
haps  a  quarter  of  a  minute.  I  looked  lK>th  ways.  I  looked  east  first  t 
around,  and  looked  to  the  west  to  see  if  I  could  get  by  that  train,— if  1 
cut  in  two  any  way  so  I  could  get  around  either  end  of  it— to  see  if 
was  an  opening.  I  found  I  couldn't  get  around  it  I  stepped  back  aga 
should  say  I  was  about  two  feet  from  the  north  rail  of  the  middle 
looking  west  when  this  passenger  train  (going  west  on  middle  track) 
along,  and  struck  me,  and  knocked  me,  I  should  say,  about  ten  feel 
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threw  me  ovw  on  my  back.  Mj  arm  went  ont,  and  It  took  It  off.  The 
engine  of  the  freight  train  was  puffing  and  blowing  off  steam,  so  I  couldn't 
bear  anything  coming.  I  couldn't  hear  the  passenger  train.  Didn't  see  It 
tlU  I  was  struck.  The  engine  of  the  freight  train  stood,  I  should  say,  about 
twenty  feet  from  the  crossing,— perhaps  thirty  feet,— west.  The  tail  of  the 
train  extended  easterly.  The  cars  that  confronted  me  when  I  came  up  there 
were  box  cars,— a  freight  train  of  box  cars.  I  was  struck,  and  my  arm  cut 
off,  by  the  passenger  train,  on  the  middle  track,  on  the  north  rail.  Just  where 
the  point  of  the  track  comes  together  [meaning  the  frog  of  the  switch  on 
middle  track  Just  west  of  the  sidewalk]." 

Plaintiff  was  an  enlisted  soldier,  stationed  at  the  fort  near  by, 
and  had  occasion  to  pass  and  repass  the  crossing  two  or  three  times 
a  week,  and  sometimes  two  or  three  times  a  day.  When  he  reached 
the  crossing,  about  9 :50,  it  was  dark  and  cloudy.  There  was  some 
evidence  to  the  effect  that  on  the  night  in  question  a  passenger  car 
was  standing  on  the  south  track,  east  of  Fourth  street,  and  about 
opposite  the  Connor  House.  There  was  an  electric  light  near  the 
crossing.  Defendant  called  an  engineer,  who  had  made  measure- 
ments of  the  premises,  and  from  his  testimony  it  is  claimed  there 
was  no  obstruction  to  the  plaintiff's  view  of  the  headlight  of  the 
approaching  engine  for  a  distance  of  some  229  feet  just  before  the 
accident,  and  that  he  could  have  obtained  a  view  of  the  headlight 
of  the  engine  at  a  distance  of  421  feet  before  it  reached  him,  al- 
though there  were  intervening  cars  on  the  south  branch  that  in- 
termpted  the  light  afterwards  and  until  the  engine  got  within  a 
distance  of  249  feet  And  there  was  evidence  tending  to  support 
the  position  that  an  electric  light  illuminated  the  vicinity  where 
the  accident  occurred.  It  appeared  there  was  an  ordinance  of  the 
city  prohibiting  the  defendant  from  running  its  trains  at  the  place 
in  question  faster  than  six  miles  an  hour.  There  was  evidence 
given  tending  to  show  tliat  the  speed  of  the  passenger  train  as  it 
came  up  Schuyler  street  was  from  eight  to  ten  miles  an  hour.  De- 
fendant called  McCarthy,  the  engineer  of  the  passenger  train,  who 
testified  that  it  was  a  dark  nigh^  and  that  the  headlight  of  tiis  en- 
gine waa  burning  at  the  time,  and  that  he  saw  the  rear  end  of  the 
freight  train  on  the  right-hand  side  of  him,  to  wit,  on  the  north 
track,  when  the  rear  end  of  the  freight  was  about  Sixth  street, 
and  that  he  slowed  up  his  train,  and  came  along  a  little  further; 
and  that  just  before  he  got  where  the  accident  occurred  he  saw 
a  man  on  the  top  of  the  gondola,  standing  there,  with  his  back 
towards  him;  and  that  he  got  up  a  little  further, — ^just  about  in 
front  of  him,  and  that  he  jumped  off  with  his  back  towards  the  wit- 
ness, and  just  as  he  fell  the  witness'  engine  hit  him ;  and  that  the 
brakes  were  applied,  and  the  train  stopped;  and  that  as  he  was 
getting  down  from  the  engine  the  plaintiff  was  standing  in  front 
of  him,  by  the  gangway,  and  that  the  plaintiff  remarked,  "Nothing 
but  an  arm  off."  In  response  to  the  testimony  given  by  the  defend- 
ant, the  plaintiff  testified  that  he  did  not,  on  the  night  in  question, 
get  onto  any  car  on  the  freight  train,  or  attempt  to  get  on  any, 
and  that  he  did  not  jump  off  a  car  of  the  freight  train  upon  that 
night,  or  fall  from  i^  or  come  from  it  in  any  way;  and  that  he 
did  not  state  to  any  one  that  he  expected  any  one  on  the  passenger 
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train;  that  he  did  not  state  on  that  night  that  he  jnmped  frc 
freight  train,  or  anything  substantially  of  that  character.  I 
ther  testified: 

"This  exbaust  of  the  engine  of  the  freight  train,  or  the  blower,  mal 
noise,  one  or  the  other,  was  being  done  during  the  entire  time  from  t 
I  arrived  there  at  the  crossing,  to  go  home,  that  night,  until  the  ai 
I  heard  no  bell  or  whistle  on  the  passenger  train.  I  plainly  heard  t 
haust,  and  this  blowing  from  the  engine  during  the  whole  time.  The 
made  a  kind  of  rumbling  sound;  loud." 

Upon  the  evidence  of  all  the  circnmstances  attending  ap( 
acts  and  omissions  of  the  defendant  on  the  occasion  of  the  ac< 
we  think,  the  question  of  defendant's  negligence  was  one  < 
which  should  have  been  submitted  to  the  jury.  It  was  for  th 
to  determine  what  force  and  effect  should  be  given  to  the  f 
so  found  from  the  evidence,  that  the  passenger  train  was  app 
ing  the  crossing  at  a  greater  rate  of  speed  than  was  perm: 
under  the  ordinance  of  the  city. 

In  Beisegel  v.  Railroad  Co.,  14  Abb.  Pr.  (N.  8.)  29,  it  was  helc 

"It  is  some  evidence  of  negligence  as  to  third  persons,  on  the  pai 
railroad  company,  to  show  that  It  ran  its  engine  tlirough  the  streei 
city  at  a  speed  greater  than  Is  permitted  by  a  city  ordinance,  althou 
ordinance  prescribes  only  a  penalty  for  a  violation  of  its  provisions." 

In  that  case  it  appeared  the  trial  judge  charged  the  jury: 

"That  if  they  were  satisfied  from  the  evidence  that  the  engine  was 
ning  at  the  time,  and  this  excess  of  speed  beyond  what  the  ordinan 
mitted  contributed  to  the  Injury  received  by  the  plaintift,  it  was  soi 
dence  of  the  negligence  of  defendants." 

— And  the  court  sustained  the  charge  in  an  opinion  deliver 
Qrover,  J. 

In  Massoth  v.  Canal  Co.,  64  N.  Y.  632,  it  was  held  that  ci 
dinances  of  the  character  of  the  one  produced  in  this  case  an 
petent  on  the  question  of  negligence  of  railroad  corporation 
that  the  proof  of  greater  rate  of  speed  than  that  prescribed,  w 
the  other  evidence  in  the  case,  is  to  be  submitted  to  the  jur 
was  also  held  in  that  case: 

"Irrespective  of  any  ordinance  or  law  regulating  the  speed  of  r 
trains  at  crossings,  the  running  at  an  excessive  rate  of  speed  is  negl 
and,  if  a  collision  is  caused  thereby,  the  company  is  liable." 

And  it  was  farther  said  that : 

"As  to  whether  the  rate  of  speed  is  excessive  or  dangerous  In  the  1 
Is  a  question  of  fact  for  the  Jury." 

Whether  the  plaintiff  was  guilty  of  contributory  negligenc 
a  question  of  fact  which  should  have  been  submitted  to  the 
Plaintiff  testified  that  he  looked,  listened,  used  his  eyes,  and 
an  effort  to  apprehend  whether  the  place  at  which  he  founc 
self  was  one  of  danger  or  of  safety.  The  fact  that  a  person, 
some  circumstances,  could  observe  an  approaching  engine  tt 
tance  mentioned  by  the  testimony,  was  not  sufficient  to  requi 
court  to  rule  as  a  matter  of  law  tliat  the  plaintiff  was  gui 
contributory  negligence. 

In  Massoth  v.  Canal  Co.,  supra,  it  was  said: 
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"It  does  not  necessarily  follow  from  the  fact  that  a  skilled  engineer  can 
demonstrate  that  from  a  given  point  in  the  highway  the  track  of  a  railroad 
is  risible  for  any  distance,  that  an  indlTidual  In  charge  of  a  team,  approach- 
Ing  the  track,  is  negligent  because  he  does  not  from  the  same  point  see  a 
train,  approaching  at  great  speed,  in  time  to  avoid  a  collision." 

In  Shaw  v.  Jewett,  86  N.  Y.  616,  the  court  was  asked  to  charge: 

"That  If  they  believed  the  plaintifF  could  have  seen  the  train  at  distance 
enough  from  the  track  to  have  stopped  his  horse  before  reaching  the  track, 
Us  failure  to  see  the  train  was  negligence  on  his  part,  and  he  was  not  oitltled 
to  recover." 

The  court  refused  to  so  charge,  and  it  was  held  that  tiie  refusal 
was  not  error,  and  in  the  course  of  the  comments  delivered  thereon 
by  Polger,  0.  J.,  he  said: 

"That  is  not  the  rule.  The  plaintiff  is  not  bound  to  see.  He  is  bound  to 
make  all  reasonable  effort  to  see  that  a  careful,  prudent  man  would  make  in 
like  circumstances.  He  is  not  to  provide  against  any  certain  result  He  is 
to  make  an  effort  for  a  result  that  will  give  safety;  such  effort  as  caution, 
care,  and  prudence  will  dictate." 

That  doctrine  was  approved  in  Bodrian  v.  Railroad  Co.,  125  N. 
Y.  629,  26  N.  E.  741,  and,  applying  it  to  the  case  in  hand,  it  must 
be  said  that,  according  to  the  plaintiff's  testimony,  he  looked  both 
ways,  and  it  was  for  the  jury  to  determine,  upon  such  testimony 
as  is  found  in  the  case,  whether  his  conduct  on  the  occasion  was 
that  of  a  person  using  ordinary  care  and  prudence.  The  question 
was  one  for  the  jury,  and  not  for  the  court  Parsons  v.  Bailroad 
Co.,  113  N,  Y.  355,  21  N.  E.  145;  Towns  v.  Railroad  Ck).  (Sup.)  8 
N.  Y.  Supp.  137;  Rodrian  v.  Railroad  Co.,  125  N.  Y.  529,  26  N.  E. 
741;  Sherry  v.  Railroad  Co.,  104  N.  Y.  652,  10  N.  E.  128;  Chisholm 
V.  State,  141  N.  Y.  246, 36  N.  E.  184. 

Appellant  calls  our  attention  to  Burke  v.  l^ilroad  Co.,  73  Hun, 
32,  25  N.  Y.  Supp.  1009,  which  is  unlike  the  case  before  us,  as  there 
it  appeared  that  the  deceased  could  "have  seen  this  train,  and 
could  have  avoided  it,  if  she  had  used  her  eyes  for  the  purpose  for 
which  they  were  intended,"  and  there  was  no  evidence  that  they 
Tvere  so  used,  and  it  was  held  that  it  was  error  to  refuse  to  charge 
that  the  deceased  was  bound,  in  virtue  of  the  evidence  in  that 
case,  to  turn  her  head,  and  look  for  the  train,  before  entering  upon 
the  track.  We  think  the  language  of  Andrews,  J.,  in  Rodrian  v. 
BaUroad  Co.,  125  N.  Y.  529,  26  N.  E.  741,  should  be  applied  to  the 
case  in  hand.     He  there  said : 

"If,  In  case  of  an  accident  at  a  crossing,  it  appears  that  the  person  injured 
did  look  for  an  approaching  train,  it  would  not  necessarily  follow  as  a  rule 
of  law  that  he  was  remediless  because  he  did  not  look  at  the  precise  place 
and  time  when  and  where  looking  would  have  been  of  the  most  advantage." 

The  judgment  in  that  case  was  reversed  because  of  a  defect  in 
the  proof.     At  a  later  part  of  the  opinion  it  is  said: 

"There  Is  not  the  slightest  evidence  that  she  looked  up  or  down  the  track 
before  attempting  to  cross,  or  stopped,  or  listened;  the  only  evidence  being 
tbat  ^e  appeared  to  be  looldng  directly  in  front  of  hw." 

We  think  the  trial  judge  fell  into  an  error  when  he  withheld  the 
case  from  the  jury.  Judgment  and  order  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event     All  concur. 
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FIRST  NAT.  BANK  OF  CARTHAGE  v.  BATON  et  al. 

{Supreme  Ooort,  General  Term,  Fourth  Department    February,  11 

Affealablb  Obder— RnLiNG  OK  Dbmdbrsb. 

An  order  sustaining  a  demurrer  ia  not  appealable,  but  the  appet 
be  taken  from  the  Interlocutory  judgment 

Appeal  from  special  term. 

Action  by  the  First  National  Bank  of  Carthage  against  Pi 
L.  Eaton  and  others.    From  an  order  sustaining  a  demurrer 
fifth  count  of  the  answer,  with  leave  to  answer  over,  defendai 
peal.    Dismissed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWI 

EL  C.  Cook,  for  appellants. 
A.  E.  Kilby,  for  respondent 

HARDIN,  P.  J.  As  the  appeal  Is  from  an  order  sustainii 
demurrer  to  a  part  of  defendants'  answer,  and  no  appeal  is 
from  any  interlocutory  judgment,  the  appeal  should  be  disn 
Code,  §  1349;  Bank  v.  Lynch,  76  N.  Y.  514;  Sheffield  v.  Rol 
(Sup.)  30  N.  Y.  Supp.  799;  Lee  v.  Timken,  Id.,  800;  Hafley  t.  ] 
68  Hun,  507,  23  N.  Y.  Supp.  69.    The  appeal  should  be  dismia 

Appeal  dismissed,  without  costs.    All  concur. 


SALISBURY  et  al.  v.  BIN6HAMT0N  PUB.  00. 

(Supreme  Court  General  Term,  Fourth  Department     February,  It 

CHBDrroHS'  Bill — Rioht  of  PLAiNTrPF  to  DiscoNTnnjK. 

A  plaintiff  who  lias  filed  a  creditors'  bill  in  behalf  of  himself  and 
similarly  situated  who  should  come  In  and  establish  their  rights 
discontinue  it  after  an  Interlocutory  Judgment  has  been  entered  de 
the  rights  and  liabilities  of  various  parties,  and  providing  for  tl 
ment  of  costs,  and  directing  the  payment  of  certain  moneys  to  the 
treasurer,  to  be  paid  over  imder  the  final  Judgment  to  be  rendered  i 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Celia  Salisbury  and  others,  as  administrators,  a^ 
the  Binghamton  Publishing  Company.  Prom  an  order  gran 
discontinuance,  defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWI 

T.  B.  &  L.  M.  Merchant,  for  appellant 
Gill  &  Stillwell,  for  respondents. 

HARDIN,  P.  J.  Although  the  appeal  book  before  us  do< 
contain  the  complaint,  answer,  or  tiie  report  of  the  referee 
which  the  interlocutory  judgment  was  entered,  we  discover  fro 
appeal  papers  before  us  that  an  action  was  brought  by  the  plai 
intestate,  as  a  creditor  of  the  Binghamton  Hydraulic  Power 
pany,  against  the  stockholders  of  said  company.  A  prelimint 
junction  was  obtained,  and  that  was  sustained.    The  action 
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to  have  been  commenced  and  condacted  upon  the  principles  laid 
down  in  Pfohl  v.  Simpson,  74  N.  Y.  137.  After  the  issues  were 
joined,  there  was  a  reference  to  the  late  Judge  Edwards,  "as  sole 
referee,  to  hear,  try,  and  determine"  the  same  and  all  matters  in 
controversy  therein,  and  to  taJ^e  proof  against  all  parties  in  default" 
It  seems  the  referee  rendered  his  report  on  the  24th  of  February, 
1892,  which  was  filed,  and  he  settled  an  interlocutory  judgment,  upon 
notice,  which  was  presented  to  a^special  term  held  on  the  13th  of 
April,  1892,  and  the  interlocutory  judgment  was  allowed  by  that 
conrt  The  judgment  contains  extensive  provisions,  among  others 
one  providing  for  a  further  reference,  and  declaring  the  rights  of 
several  defendants  as  between  themselves,  and  provides  for  the  costs 
of  this  action,  and  contains  a  contingent  provision  for  the  payment  of 
any  extra  allowance  that  might  be  made  in  the  final  judgment,  and 
provides  for  the  collection  from  sundry  defendants  of  amounts  to  be 
paid  into  court  by  paying  the  same  to  the  county  treasurer,  and  that, 
from  such  funds  so  paid  into  court,  the  treasurer's  fees  be  allowed, 
and  that  he  "pay  the  costs  of  this  action  to  plaintiff's  attorneys,  and 
to  the  attorneys  of  such  other  parties  to  whom  costs  may  be  ad- 
jndged,  hereinbefore  directed,  and  such  other  and  further  costs  and 
expenses  herein  as  the  court  may  allow  and  direct  to  be  paid  from 
said  moneys,  and  that  the  residue  of  said  fund  be  paid  over  by  said 
county  treasurer  to  such  person  or  persons  and  in  such  sums  as  the 
court  shall  direct  by  the  final  judgment  to  be  entered  herein."  It 
also  contained  a  provision  that  certain  enumerated  creditors  "are 
required  to  exhibit  and  prove  their  claims,  and  thereby  make  them- 
selves parties  to  this  action,  before  the  referee  herein,  *  *  *  on 
contributing  and  paying  to  plaintifl's  attorneys  their  respective  pro- 
portions of  the  expenses  of  this  action,  to  be  then  settled  by  the 
said  referee;  and,  in  default  thereof,  said  creditors  who  are  in  de- 
fault are  to  be  precluded  from  all  benefit  of  this  judgment,  and  from 
any  distribution  thereunder  which  shall  be  made,  but  claims  of  cred- 
itors which  have  already  been  proved  before  the  referee  are  not  re- 
quired to  be  proved  again."  Over  and  beyond  the  provisions  already 
quoted,  the  decree  declared  liabilities  and  rights  of  sundry  parties 
bi  appropriate  language  mentioned  therein. 

In  Maicas  v.  Leony,  113  N.  Y.  619, 20  N.  E.  686,  it  was  held  that,  if 
the  referee  commits  errors  of  law  or  of  fact,  "they  cannot  be  cor- 
rected by  a  motion  made  at  special  term  to  set  aside  the  report  and 
all  proceedings  thereunder,  but  by  appeal  from  the  judgment  entered 
upon  the  report"  The  privilege  of  the  plaintiff  to  discontinue  an 
action  is  not  absolute  and  unqualified.  Whether  an  order  of  dis- 
continuance shall  be  allowed  ordinarily  before  a  judgment  is  entered 
rests  in  the  discretion  of  the  court  in  which  such  an  order  is  sought 
Young  V.  Bush,  36  How.  Pr.  240;  Wilder  v.  Boynton,  63  Barb.  547; 
CSarleton  v.  Darcy,  75  N.  Y.  375. 

In  Be  Butier,  101  N.  Y.  309,  4  N,  E.  518,  it  is  said  that,  in  the  exer- 
cise of  its  power  to  control  the  entry  of  an  order,  there  is  a  discretion, 
and  that,  where  no  facts  and  nothing  appears  to  show  a  violation  of 
the  right  or  interest  of  the  adverse  party,  the  plaintiff  may  dis- 
continue.    In  the  case  in  hand,  the  plaintiffs'  intestate,  as  a  creditor, 
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filed  his  bill  in  behalf  of  himself  and  others  who  were  similar! 
ated  who  should  come  in  under  the  bill  and  establish  their  rigl 

In  2  Barb.  Ch.  Prac.  p.  1G9,  it  is  said  that,  in  such  a  case,  " 
are  allowed  to  come  in  at  any  time,  either  before  or  after  the  c 
until  the  fund  is  actually  distiibuted  and  paid  out"  And 
further  suggested  that  "a  creditor  coming  in  under  the  < 
takes  the  position  of  the  complainant"    And  it  is  further  stai 

"Wbore  a  creditor  files  a  bill  la  behalf  of  himself  and  all  others  wl: 
come  in  and  prove  their  debts  under  the  decree,  aod  contribute  to 
penses  of  the  suit,  he  may  discontinue  his  suit  at  any  time  before  thi 
been  a  decree  therein  for  the  benefit  of  himself  and  the  other  creditors 
after  a  decree,  he  cannot  deprive  the  other  persona  of  the  same  class 
benefit  of  the  decree,  if  they  think  fit  to  prosecute  it" 

That  doctrine  seems  to  be  sustained  by  numerous  cases  tha 
arisen  since  the  author  used  the  language  we  have  quoted. 

In  Innes  v.  Lansing,  7  Paige,  583,  it  was  said  that  such  a  cr 
"may  discontinue  his  suit  at  any  time  before  there  has  been  a  < 
therein  for  the  benefit  of  himself  and  the  other  creditors." 

In  Cummins  v.  Bennett,  8  Paige,  79,  it  was  said  that  it  was  i 
ter  of  course  to  permit  the  complainant  to  dismiss  his  bill  t 
time  before  decree,  upon  payment  of  costs.  But  an  order  for 
to  dismiss,  upon  payment  of  costs,  is  conditional;  and  in  a  n 
that  case  it  is  said,  at  page  81,  viz. :    . 

"It  Is  discretionary  with  the  court  to  refuse  a  complainant  permls 
dismiss  his  bill,  if  a  dismissal  would  work  a  prejudice  to  the  other  p; 

And  in  Watt  v.  Crawford,  11  Paige,  472,  the  chancellor  obs 
"Before  any  decree  or  decretal  order  has  .been  made,  in  a  suit  In  ch 
by  which  a  defendant  therein  has  acquired  rights,  the  complainant  Is 
erty  to  dismiss  his  bill,  upon  payment  of  costs.     But  after  a  decree  hi 
made,  by  which  a  defendant  has  acquired  rights,  either  as  against 
plalnant  or  as  against  a  codefendant  in  the  snit,  the  complainant's  bill 
be  dismissed  without  destroying  those  rights.     The  complainant,  in 
case,  cannot  dismiss  without  the  consent  of  all  parties  interested  In 
cree;   nor  even  with  such  consent,  without  a  rehearing  or  upon  a 
order  to  be  made  by  the  court" 

In  Picabia  v,  Everard,  4  How.  Pr.  113,  it  appeared  that  the 
was  to  foreclose  a  mortgage  which  had  been  assigned  to  one  of  1 
fendants;  and  in  1844  a  decree  had  been  entered  in  the  suit 
fault,  but  it  had  not  yet  been  enrolled,  and  the  assignee  (th( 
tioner)  asked  for  relief  to  be  made  a  party  plaintiff,  or  for  lei 
vacate  the  decree  of  foreclosure  and  dismiss  the  suit,  and  the  i 
was  denied,  and,  in  the  course  of  the  opinion  delivered  in  thai 
it  was  said: 

"To  establish  a  precedent  which  should  give  the  plaintiff  this  rlghi 
daily  afto:  decree,  might  be  made  to  operate  vexatlously  and  opprei 
Every  decree  affects  other  rights  besides  those  of  the  plalntUCs.    All 
become  Interested  In  It,  and  any  of  them  may  take  steps  to  have  thi 
of  it;"  citing  Carrlngton  v.  Holly,  1  Dick.  281,  and  several  other  cases. 

Brinckerhofl  v.  Bostwick,  99  N.  Y.  194,  1  N.  E.  663,  is  in  hai 
with  the  cases  to  which  we  liave  referred.     In  that  case  it  wai 

"The  action  is  really  the  action  of  all  the  stockholders,  as  It  was  necc 
commenced  In  their  behalf  and  for  their  benefit     It  could  not  hav 
commenced  by  one  stockholder  for  himself  alone.     It  Is  true  that, 
time  before  Judgment,  the  original  plaintiff,  before  the  others  were 
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parties,  could  haye  discontinued  the  suit,  or  could  have  settled  bis  Individual 
damages;  •  •  *  but.  If  he  had  prosecuted  the  action  to  Judgment,  then 
the  Judgment  would  have  been  for  the  benefit  of  all  the  stockholders,  and 
be  would  then  have  ceased  to  have  control  over  It  becaiise  the  rights  of  the 
other  stockholders  would  at  once  have  attached  thereto." 

The  rule  was  recognized  in  Tremain  t.  Insnrance  Co.,  11  Hun,  286. 

In  Mattison  t.  Demarest,  1  Rob.  (N.  Y.)  723,  alluding  to  the  prin- 
ciple which  we  have  already  adverted  to,  the  judge  who  delivered 
the  opinion  said: 

"But  the  moment  the  decree  was  entered  in  the  suit  the  rights  of  the  other 
creditors  attached  to  It.  and  the  proceedings  In  all  the  other  suits  were  or 
might  be  stayed." 

And  in  that  case,  as  well  as  in  Averill  v.  Patterson,  10  N.  Y.  500, 
it  was  intimated  that  the  rule  as  it  existed  in  the  old  court  of 
chancery  had  not  been  changed  by  the  Code. 

On  the  20th  of  January,  1894,  the  appellant  gave  notice  of  a  mo- 
tion to  be  heard  on  the  3d  of  February,  1894,  "for  an  order  referring 
all  matters  in  this  action  left  undetermined  by  said  interlocutory 
judgment,  and  thereby  directed  to  be  thereafter  determined,  to  some 
suitable  person,  to  take  proof  thereof,  and  particularly  of  such 
debts  made  or  owing  by  the  Binghamton  Hydraulic  Power  Company, 
and  remaining  unpaid,  and  not  heretofore  proven  and  established  in 
this  action,  as  the  stockholders  found  liable  to  contribute  to  the  pay- 
ment of  the  debts  of  said  company,  by  said  interlocutory  judgment, 
may  be  liable  to  pay  thereunder,"  and  to  consider  and  determine  the 
several  particulars  mentioned  in  the  interlocutory  judgment.  On 
the  25th  of  January,  the  pladntiffs  gave  notice  of  a  motion  to  be 
heai'd  at  the  sajue  term,  ''for  an  order  permitting  the  plaintiffs  to 
discontinue  said  action  without  costs,  unless  some  of  the  parties 
hereto,  creditors  of  said  Binghamton  Hydraulic  Power  Company, 
shall  desire  to  proceed  with  the  prosecution  of  said  action  in  their 
own  name,  and  in  that  case  that  such  party  or  parties  be  required 
to  pay  to  plaintiffs  or  their  attorneys  the  sum  of  two  thousand  two 
hxindred  and  six  dollars  and  two  cents  (|2,206.02)  for  their  expenses 
in  this  action,  and  that,  upon  such  payment,  an  order  be  made  sub- 
stituting such  parties  plaintiffs  herein,  and  relieving  these  plaintiffs 
from  further  responsibility  connected  with  the  prosecution  of  said 
action."  Several  affidavits  were  read  at  the  February  special  term 
in  regard  to  the  matters  mentioned  in  the  two  notices  of  motion  to 
which  we  have  jast  referred;  and  the  special  term  held  on  the  3d  of 
Pebmary,  1894,  ordered  a  reference  "to  take  the  proofs  of  the  parties, 
and  to  report  to  this  court  the  amount  of  the  disbursements  on 
behalf  of  &e  plaintiffs  in  said  action,  and  also  the  value  of  the  serv- 
ices of  ^ill  &  Stillwell  as  attorneys  for  the  plaintiffs  in  said  action 
to  date"  Proofs  were  taken  before  the  referee  mentioned  in  that  or- 
der, and  a  report  was  made  on  the  proofs  and  the  report,  and  the 
motion  papers  were  again  brought  before  the  special  term  held  on- 
the  2d  of  June,  1894,  when  the  order  appealed  from  was  made.  On 
looking  Into  that  order,  we  find  that  it  confirms  the  report  of  the 
referee  who  heard  the  matters  relating  to  the  motion,  and  made  his 
report,  bearing  date  May  5,  1894.     And  the  order  also  denied  the 
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motion  "for  the  appointment  of  a  new  referee,  made  on  behalf  < 
Bingluunton  Publishing  Company  and  other  defendants,"  and  i 
ed  the  motion  to  the  plaintiffs  to  discontinue,  "unless,  within 
days  from  the  date  of  the  entry  of  this  order  and  the  semcc 
copy  of  it,  *  *  •  the  Binghamton  Publishing  Company  an 
other  creditors  of  the  Binghamton  Hydraulic  Power  Compan; 
may  desire  to  further  prosecute  said  action  shall  pay  to  tlie  pla 
or  their  attorneys  the  sum  of  |1,901.16,  together  with  inten 
tl,385  from  February  21, 1S93,  together  with  |60,  referee's  fee 
by  the  plaintiff  upon  the  reference  herein."  It  appears  by  one 
aflSdavits  used  upon  the  hearing  of  the  motions  that  some  ne 
tions  had  been  had  in  respect  to  a  settlement  of  the  action  be 
the  attorneys  of  some  of  the  defendants.  However,  no  writtf 
dence  of  the  settlement  between  any  of  the  several  defendants 
selves,  or  between  them  and  the  plaintiffs  is  produced.  Nor  Is 
anything  in  the  affidavits  indicative  that  the  appellant  ever  ga 
sent  to  a  settlement  upon  the  terms  that  are  mentioned  in  th 
tion  papers.  Nor  is  there  any  evidence  in  the  motion  papers  te 
to  show  that  the  attorneys  had  authority  to  settle  upon  the 
mentioned  in  'the  affidavits  relating  to  the  negotiations  an 
projected  settlement  We  have  found  nothing  in  the  motion  i 
which  warranted  the  court  in  refusing  to  name  a  referee  in  the 
of  Judge  Edwards,  who  had  died,  after  the  entry  of  the  interlo< 
judgment  We  thirk  the  special  term  ought  to  have  appoii 
referee  to  carry  out  the  provisions  of  the  interlocutory  judg 
When  such  a  hearing  shall  have  taken  place  before  the  r< 
and  his  report  shall  be  brought  before  the  court,  and  an  applii 
made  based  upon  the  interlocutory  judgment  and  the  report  ol 
referee,  an  application  for  a  final  judgment,  to  accord  with  th 
visions  of  the  interlocutory  judgment,  may  provide  properly  f( 
distribution  of  the  funds,  and  for  the  adjustment  of  the  right 
liabilities  of  the  several  parties,  and  the  proper  allowances 
made,  in  accordance  with  the  tenor  of  the  interlocutory  jad) 
and  the  rules  and  practice  in  such  cases.  The  foregoing  viewi 
to  the  conclusion  that  the  order  appealed  from  should  be  rev 
and  either  party  allowed  to  apply  to  the  special  term  to  nj 
referee  in  place  of  Judge  Edwards  to  hear  the  proofs  of  the  r 
tive  parties,  in  accordance  with  the  provisions  of  the  interloc 
judgment. 

Order  reversed,  with  |10  costs  and  disbarsements  to  the  app< 
with  leave  to  either  party  to  apply  to  the  special  term  fo 
appointment  of  a  referee  upon  the  usual  notice.     All  concur. 


SALISBURY  et  al.  v.  STRONG  et  aL 
(Supreme  Court,  General  Term,  Fourth  Department     February,  M 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Cella  Salisbury  and  others,  as  administrators,  against  E^ 
Strong  and  others.  From  an  order  granting  a  discontinuance,  defe 
appeal.     Reversed. 
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The  appellants  Strong,  CarllBle,  and  Tumey  -were  judgment  creditors  of  the 
BInghamton  Hydraulic  Power  Company,  and  recovered  Judgments,  and  also 
Seymour  and  Whltlock,  composing  the  firm  of  Seymour  &  Whltlock.  were 
like  Judgment  creditors  of  the  irawer  company,  and  were  restrained  by  the 
temporary  Injunction,  and  the  interlocutory  decree  makes  that  temporary 
Injunction  permanent  The  interlocutory  judgment  makes  prorlslon  for  the 
plaintiffs'  claim,  and  for  the  costs  ^nd  disbursements,  and  for  an  additional 
allowance,  should  one  thereafter  be  granted.  ■  It  also  contains  provisions  pro- 
tecting and  providing  for  the  payment  of  the  other  creditors,  Ineluding  these 
appellants.  The  Interloeatory  judgment  that  was  entered  upon  the  report  of 
tbe  referee,  to  hear  and  determine,  appointed  Hon.  W.  B.  Edwards  referee, 
to  take  proof  of  claims  of  creditors  who  had  not  already  proved  their  claims. 
Tbe  referee  died  November  23,  1888. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MEBWIN,  JJ. 

E.  K.  Clerk,  for  appellants. 
Gill  &  Stlllwell,  for  respondents. 

HARDIN,  P.  3.  Plaintiffs  have  appealed  from  that  portion  of  the  order 
wbicb  allows  a  discontinuance  of  the  action.  They  also  appeal  from  that 
portion  which  provides  that,  in  case  the  money  is  not  tendered  to  the  plain- 
tiffs' attomeya,  an  order  may  be  entered  discontinuing  the  action,  "together 
with  $10  ooatB  of  the  motion,  and  $60  costs  of  said  reference."  Inasmuch  as 
we  have  considered  the  questions  raised  in  respect  to  the  same  order  In  the 
case  heard  at  this  same  term  between  Salisbury  et  aL  and  the  BInghamton 
Publishing  Company  (32  N.  T.  Supp.  652),  and  have,  according  to  the  views  ex- 
jvessed  in  onr  opinion,  rea,ched  tbe  conclusion  that  the  order  should  be  re- 
versed in  that  case,  we  think  the  same  views  should  be  applied  to  the  appeal 
In  this  case,  and  that  the  portions  of  the  order  appealed  from  should  be  re- 
versed. 

Tbe  portions  of  the  order  appealed  from  reversed,  with  $10  costs  and  dla- 
bursementa.    All  concur. 


BINGHAMTON  8AV.  BANE  v.  WHITE  et  aL 

(Sapreme  Court,  General  Term,  Fourth  Department.     February,  1885.) 

Vkkdob's  Libn— Assuhption  of  HoRTaAOE — SnBROOATioif. 

A  deed  which  contains  a  covenant  that  the  grantee  assumes  and  agrees 
to  pay,  as  part  of  the  purchase  price,  a  bond  and  mortgage  given  by  the 
grantor  on  other  premises,  creates  an  equitable  lien  in  favor  of  the  gran- 
tor on  the  premises  conveyed  for  the  amount  of  such  mortgage,  the  holder 
of  which,  by  subrogation  to  the  rights  of  the  grantor,  may  resort  to  the 
premises  conveyed  by  such  deed  for  satisfaction  of  the  mortgage  before 
resorting  to  the  mortgaged  premises. 

Appeal  from  special  term,  Broome  county. 

Action  by  the  Binghamton  Savings  Bank  against  May  E.  White 
and  others  to  foreclose  a  mortgage.  There  was  a  judgment  settling 
priorities,  and  defendants  the  Binghamton  Trast  Company  and 
others  appeal.     AflBrmed. 

The  mortgage  In  suit  was  executed  by  May  B.  White,  for  $2,500,  on  March 
4,  1889,  upon  an  undivided  half  of  the  premises  described  in  the  complaint, 
known  as  the  "White  &  Fuller  Brewery  Property."  When  May  E.  White 
executed  tbe  mortgage  to  the  plaintiff,  in  March,  1889,  she  executed  and  de- 
livered therewith  her  personal  bond,  obligating  herself  to  pay  the  debt  men- 
tioned In  said  bond  and  mortgage.  The  mortgage  was  recorded  on  the  4th 
of  March.  1888.  On  the  10th  day  of  July,  1891,  the  defendant  May  E.  White 
executed  another  bond,  dated  on  that  day,  in  the  penalty  of  $5,000,  to  the 
plaintiff,  and,  as  collateral  thereto,  on  the  same  day,  she  executed  and  deliv- 
ered her  mortgage,  whereby  she  conveyed  to  the  plaintiff  the  same  undivided 
half  of  tbe  premises  described  in  the  mortgage  of  March,  1889,  and  the  mort- 
V.S2N.Y.8.no.6— 42 
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gage  of  July,  1891,  was  recorded  on  the  10th  of  July,  1891.  May  B 
was  In  default  In  observing  the  conditions  of  the  bond  and  moii 
March,  1889,  when  this  action  was  commenced.  Subsequent  to  the  e 
of  the  mortgage  of  March,  1889,  May  B.  White,  on  the  4th  of  Novemb 
by  a  deed  of  purchase  from  the  defendant  Fred  Ij.  White,  which 
corded  June  23,  1890,  became  the  owner  in  fee  of  an  undivided  one-f 
the  premises  described,  and  on  the  23d  day  of  June,  1800,  May  E.  Wl 
deed  of  conveyance  duly  executed,  sealed,  acknowledged,  and  dellv 
her  dnly  conveyed  to  the  defendant  Fred  K  White  the  same  undlTl< 
fourth  of  said  described  premises  that  was  conveyed  to  her  by  said 
White  on  said  November  4,  1889,  which  deed  from  said  May  B.  Wl 
talned  the  following  provisions:  The  second  party  assumes  and  a 
pay  as  part  of  the  purchase  price  of  the  above-described  premises  t 
and  mortgage  given  by  the  flrst  party  hereto  to  the  Binghamton  Saving 
of  date  the  4th  day  of  March,  1880,  for  the  sum  of  $2,500,  and  reo 
Broome  county  clerk's  office  In  Book  of  Mortgages  No.  81,  at  page  485,' 
is  the  mortgage  and  bond  flrst  set  forth  In  the  complaint;  that  said  d 
duly  recorded  In  the  office  of  the  clerk  of  Broome  county  on  June  2J 
It  is  found  as  a  fact  "that  on  or  about  the  10th  day  of  February,  1 
defendants  Fred  L.  White  and  Mary  S.  White,  his  wife,  duly  executed 
acknowledged,  and  delivered  to  the  defendant  the  Binghamton  Tru 
pany  a  mortgage  on  the  undivided  half  of  the  premises  described,  tb 
Ises  conveyed  being  the  one-half  part  which  was  not  conveyed  by  tl 
tiff's  said  mortgage,  by  which  they  granted,  mortgaged,  and  conveyed 
the  Binghamton  Trust  Company  such  undivided  half  of  said  pren 
secure  the  payment  to  said  trust  company  of  any  and  all  Indebtedness 
made  or  Indorsed  by  said  Fred  L.  White,  or  by  the  firm  of  White 
grave,  which  were  then  held  or  should  afterwards  be  held  by  said  tl 
bamton  Trust  Company,  to  the  amount  of  $17,000,  which  mortgage  v 
recorded  on  said  10th  day  of  February,  1801,  In  Broome  county  clerl 
In  Book  of  Mortgages  80,  at  page  323."  It  Is  also  found  that  the  li 
ness  secured  by  said  mortgage  was  not  paid  prior  to  February  10,  If 
that  there  was  "actually  due  upon  the  said  notes  and  Indebtedness 
by  said  mortgage  on  said  lOtb  day  of  February,  1882,  the  principal 
$14,900"  to  the  trust  company.  It  is  also  found  that  at  the  time  of 
cutlon  of  the  mortgage  on  the  lOth  of  February,  1891,  to  the  Bln( 
Trust  Company  it  "had  no  actual  knowledge  of  any  claim  on  the  pari 
May  E.  White  that  the  mortgage  given  by  her  to  the  Binghamton 
.  Bank  was  a  lien  upon  any  part  of  the  land  covered  by  the  mortgaj 
by  said  Fred  L.  White  and  wife  to  the  Binghamton  Trust  Company,  a 
said,  or  that  said  May  B.  White  claimed  to  have  any  interest  in  or  11 
said  premises;  that  is,  upon  the  one-half  part  owned  by  Fred  L.  WhI 
is  found  "that  a  short  time  thereafter,  and  within  ten  days  thercj 
caused  a  search  to  be  made  of  the  records  in  regard  to  the  title  of 
Fred  L.  White  to  the  premises  covered  by  said  mortgage,  and  th 
learned  of  the  contents  of  the  deed  from  May  E.  White  to  Fred  L. 
dated  June  23,  1890."  It  is  also  found  "that  soon  after  the  11th  day  c 
1891,  and  before  the  14th  day  of  that  month,  the  Binghamton  Trust  C 
was  informed  by  the  attorney  for  May  E.  White  that  she  claimed  t 
mortgage  given  by  her  to  the  Binghamton  Savings  Bank,  the  plalntlfl 
was  a  Hen  upon  the  land  covered  by  the  mortgage  given  by  said  Fred  I 
and  wife  to  the  Binghamton  Trust  Company;  that  Is,  that  the  mortga] 
by  her  to  the  Binghamton  Savings  Bank  had  become  a  lien  upon  sal 
Ises  by  agreement  between  her  and  the  said  Fred  L.  White,  as  set 
said  deed  of  June  23,  1890,  and  for  other  reasons."  The  mortgagt 
Binghamton  Trust  Company  was  foreclosed,  and  the  premises  coven 
were  sold,  and  the  trust  company  purchased  the  undivided  half  ov 
Fred  L.  White  and  mortgaged  to  the  trust  company.  It  Is  foiuid  tba 
month  of  April,  1891,  Fred  L.  White  "became  Insolvent,  and  nnabk 
his  debts,  and  has  remained  insolvent  down  to  the  time  of  the  trial 
action."  It  Is  also  found  "that  the  said  deed  of  June  23,  1890,  menti 
said  foregoing  thirteenth  finding,  expressed  a  consideration  of  $5,! 
the  actual  consideration  agreed  upon  by  the  parties  to  said  deed  as 
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Chase  price  of  the  premises  by  said  deed  conveyed  was  the  payment  by  the 
grantee  therein,  to  the  Binghamton  Savings  Bank,  of  its  bond  and  mortgage 
bearing  date  of  March  4,  1889,  being  th6  bond  and  mortgage  set  forth  in  the 
complaint,  and  mentioned  in  the  foregoing  second  and  third  findings  of  fact, 
and  also  being  the  same  bond  and  mortgage  referred  to  in  the  covenant  con- 
tained in  said  deed  of  date  of  June  23,  1890;  that  said  purchase  price  was  not 
paid,  nor  has  the  cooalderation  of  said  conveyance  of  June  23,  1S90,  or  any 
part  thereof,  l>een  paid."  It  is  found  "that  said  Fred  L.  White  has  not  per- 
formed such  agreement  other  than  by  entering  into  the  covenant  inserted  in 
said  deed  of  date  of  June  23, 1890,  m«itloned  in  the  foregoing  thirteenth  find- 
ing." 

As  matter  of  law  the  court  found:  "First  That  by  the  covenant  contained 
In  and  recorded  with  the  deed  from  said  May  K.  White  to  said  Fred  L. 
"White  of  the  date  of  June  23,  1890.  said  Fred  L.  White,  the  grantee  therein 
named,  became  liable  lor  the  payment  of  the  amount  of  plaintifTB  first  bond 
and  mortgage  set  forth  in  the  foregoing  second  and  third  findings  of  fact  to 
the  holder  thereof,  and  the  undivided  one-fourth  part  of  the  property  conveyed 
t>y  said  deed  of  June  23,  1890,  became  chargeable  In  equity  with  the  payment 
of  such  bond  and  mortgage,  and  the  amount  of  such  bond  and  mortgage  be- 
came an  equitable  lien  on  said  fourth  part  while  held  by  the  grantee  under 
«aid  deed.  Second.  That  the  recitals  and  provisions  contained  in  said  deed 
of  June  23,  1890,  were  notice  to  the  defendant  the  Bingtiamton  Trust  Com- 
pany that  such  portion  of  the  purchase  price  of  said  fourth  part  so  conveyed 
remained  unpaid  as  was  sufilclent  to  pay  and  satisfy  the  amount  of  said  first 
bond  and  mortgage  of  the  plaintlft;  that  they  were  also  notice  to  said  the 
Binghamton  Trust  Company  of  the  covenant  of  said  Fred  L.  White  con- 
tained In  soch  deed  to  pay  and  satisfy  said  bond  and  mortgage,  and  also 
that  said  one-fourth  interest  in  the  property  conveyed  by  said  deed  is  pri- 
marily chargeable  in  equity  with  the  plaintitTs  said  first  bond  and  mort- 
gage." Also:  "That  said  undivided  one-fourth  interest  •  •  •  Is  pri- 
marily chargeable  in  equity  with  the  payment  of  the  amount  of  plaintiff's 
first  bond  and  mortgage,  executed  by  said  May  B.  White  on  said  4tb  day 
of  March,  1889,  and  said  one-fourth  part  is  the  primary  security  out  of 
-which  the  amount  of  said  bond  and  mortgage  should  be  paid,  and  the  said 
May  B.  White  is  entitled  to  have  said  undivided  one-fourth  interest  in  the 
premises  that  were  conveyed  by  her  to  said  Fred  L.  White  by  said  deed 
of  June  23,  1880,  sold  under  a  decree  of  the  court,  and  the  proceeds  derived 
from  such  sale  applied  to  the  payment  of  the  amount  of  said  first  bond  and 
mortgage  of  the  plaintiff  of  date  of  March  4,  1889,  before  the  plaintiff 
Bell  the  one-half  interest  In  the  property  mortgaged  by  said  May  E.  White 
to  ptalntifl  on  March  4,  1889." 

Argued  before  HAEDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

W.  J.  Welsh,  for  appellant,  Binghamton  Trust  Co. 

D.  S.  &  R.  B.  Richards,  for  respondent  May  E,  White. 

G.  L.  Sessions,  for  respondent  Binghamton  Say.  Bank.  > 

HARDIN,  P.  J.  Manifestly  the  purchase  price  of  the  undivided 
4)uarter  conveyed  by  May  E.  White  to  Fred  L.  White  has  never  been 
paid  by  him  to  her,  or  to  her  appointee  for  her  benefit  When  the 
conveyance  was  made  by  her,  her  deed  contained  the  covenant  on  the 
part  of  her  grantee,  Fred  L.  White,  that  the  purchase  price  to  the 
€xtent  of  |2,500  should  be  paid  to  her  creditor,  the  plaintiff,  who  held 
her  personal  covenant  as  well  as  her  mortgage  to  secure  the  sum 
upon  her  undivided  half  of  the  premises  mentioned  in  the  mortgage. 
As  soon  as  Fred  White  accepted  the  conveyance  from  his  sister,  May 
£.  White,  with  the  conditions  and  covenants  as  to  payments  of  the 
purchase  price  mentioned  in  the  deed,  the  plaintiff  became  entitled 
to  receive  the  purchase  money  mentioned  in  said  deed,  and  to  main- 
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tain  an  action  against  Fred  L.  White  for  the  payment  of  the  pn 
price,  Inasmucli  as  May  E.  White  was  personally  liable  to  the 
tiff  for  the  debt  secured  by  her  to  the  plaintiff.  Carrier  v. 
Co.,  78  Hun,  287,  26  N.  Y.  Supp.  414;  Vrooman  t.  Turner,  68 
282;  Lawrence  t.  Fox,  20  N.  Y.  268;  Pardee  v.  Treet,  82  N. ' 
It  was  said  in  Burr  t.  Beers,  24  N.  Y.  179,  and  in  Garnsey  v,  I 
47  N.  Y.  242,  that  the  liability  of  the  grantee  to  the  mortgagee 
upon  the  equitable  right  of  subrogation;  and,  in  referring  1 
doctrine,  Finch,  J.,  says,  in  Gifford  ▼.  Corrigan,  117  N.  Y.  264, 2: 
756,  Tiz.: 

"It  was  held  that,  wbere  tbe  mortgagor  acquired  a  new  security 
Indemnity  against  the  debt  which  he  owed  to  the  mortgagee,  the  lattei 
In  equity,  be  subrogated  to  tbe  right  of  his  debtor;  and,  under  the 
permitting  any  person  liable  for  the  mortgage  debt  to  be  made  det 
and  charged  with  the  deficiency  In  the  foreclosnre,  the  new  covenant 
available  to  the  mortgagee." 

And  the  same  judge,  later  on,  in  the  same  case,  seems  to  a 
of  the  suggestion  of  Andrews,  J.,  given  in  the  following  langus 

"After  all,  does  not  the  direct  right  of  action  rest  upon  the  equltj 
transaction?" 

The  doctrine  stated  in  Gifford  v.  Corrigan,  supra,  was  ap 

and  restated  in  Townsend  v.  Rackham,  143  N.  Y.  522,  38  N. 
See  Gifford  v,  Corrigan,  105  N.  Y.,  near  the  close  of  the  opin 
page  229,  11  N.  E.  498.  In  Insurance  Co.  v.  Aitken,  125  N. 
26  N.  E.  732,  it  was  said  that  a  covenant  in  a  deed,  where 
grantee  assumes  and  agrees  to  pay  a  mortgage  after  it  has  e 
the  knowledge  of  the  owner  of  the  mortgage,  and  has  been  a 
by  him  as  security  for  his  own  benefit,  "may  not  be  released 
grantor  without  tiie  assent  of  the  mortgage  creditor,  and  sue 
lease  is  no  defense  to  an  action  brought  by  the  latter  up 
covenant"  And  in  Post  v.  Railroad  Co.,  123  N.  Y.  580,  26  2 
it  was  held  that: 

"An  nndertalcing  in  a  deed  on  the  part  of  the  grantee  to  perform 
acts  becomes,  on  delivery  of  the  deed  to  and  acceptance  by  him,  c 
as  a  contract  on  his  part  to  perform  tbe  undertalcing;   and,  upon 
on  his  part  to  perform,  an  action  for  specific  performance  or  for 
is  maintainable." 

The  performance  ot  the  covenant  by  Fred,  the  grantee  in  th 
by  pjfyment  to  the  plaintiff,  would  have  been  for  the  benefit 
grantor,  as  she  had  a  legal  interest  that  the  covenant  be  perj 
in  favor  of  the  plaintiff.  Dumherr  v.  Ran,  185  N.  Y.  219,  31 
49.  In  the  case  in  hand  the  covenant  was  entered  into  for  th< 
fit  of  the  grantor,  and  such  benefit  would  inure  to  her  by  tl 
formance,  and  it  was,  therefore,  within  the  contemplation 
parties  that  a  benefit  would  accrue  to  her  by  the  performance 
covenant  on  the  part  of  the  grantee  in  the  deed.  In  King  v.  T\ 
10  Paige,  468,  it  was  said  that  the  principle  of  the  cases  "is  t 
equity,  the  creditor  is  entitled  to  the  benefit  of  all  collateral 
tions  for  the  payment  of  the  debt  which  a  person  standing 
situation  of  a  surety  for  others  has  received  for  his  indemni^ 
to  relieve  him  or  his  property  from  liability  for  such  payment 
Curtis  V.  Tyler,  9  Paige,  435;   Halsey  v.  Reed,  9  Paige,  45L 
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lien  for  unpaid  purchase  money  which  accrued  in  favor  of  May  E. 
"White  at  the  time  of  the  conveyance  was  not  waived,  satisfied,  or 
canceled  by  the  covenant  inserted  in  the  deed  which  she  made  to  her 
grantee,  Fred  L.  White.  2  Washb.  Heal  Prop.  {3d  Ed.)  p.  90,  §  16, 
(•507);  Maroney  v.  Boyle,  141  N.  Y.  462,  36  N.  E.  511.  May  E. 
White  did  not  expressly  and  consciously  waive  her  lien  for  un- 
paid purchase  money ;  on  the  contrary,  she  inserted  a  clause  in  the 
deed  which  she  gave,  requiring  it  to  be  satisfied  by  paying  the  same 
upon  an  indebtedness  for  which  she  was  personally  liable  to  the 
plaintiff.  The  effect  of  the  stipulation  in  her  deed  to  Fred  was  to 
render  him  personally  liable,  as  well  as  the  land  which  he  rjeceived 
from  her,  to  pay  the  purchase  price  therefor  by  applying  it  upon 
an  indebtedness  of  hers  to  the  savings  bank,  the  plaintiff.  The 
recitals  in  her  deed  to  Fred,  and  the  statement  that  the  purchase 
price  was  unpaid,  were,  in  effect,  notice  to  his  subsequent  grantees 
or  incumbrancers  of  the  fact  that  the  purchase  money  was  to  be  paid 
to  the  plaintiff,  and  that  at  the  time  she  received  the  deed  she  had 
not  paid  therefor.  Being  notice  of  such  facts  to  his  subsequent 
grantees  or  incumbrancers,  they  are  presumed  to  have  been  put  up<Mi 
inquiry,  and,  upon  inquiry,  to  have  ascertained  the  actual  situation 
in  respect  to  the  nonpayment  of  the  purchase  price.  Williamson 
V.  Brown,  15  N.  Y.  354;  Pitney  v.  Leonard,  1  Paige,  461;  Insurance 
Co.  v.  Halsey,  8  N.  Y.  272;  Brush  v.  Ware,  15  Pet  93;  Jumel  v.  Jumel, 
7  Paige,  591;  Acer  v.  Westcott,  46  N.  Y.  384. 

Question  of  constructive  notice  was  involved  in  McPherson  v. 
Rollins,  107  N.  Y.  322,  14  N.  E.  411,  and  in  the  course  of  the  opinion 
upon  that  question,  it  was  said : 

"As  intending  parchasers,  they  muat  be  presumed  to  investigate  the  title, 
and  to  examine  every  deed  or  Instrnment  formini;  a  part  of  it.  especially  if 
recorded.  They  must,  therefore,  be  deemed  to  have  known  every  fact  so 
disclosed  (Acer  v.  Westcott,  46  N.  T.  384),  and  every  other  fact  which  an 
inquiry  snggested  by  those  records  would  have  led  up  to." 

In  Cordova  v.  Hood,  17  Wall.  1,  it  was  held  that,  where  a  deed  of 
land  shows  on  its  face  that  the  consideration  is  yet  "to  be  paid,"  a 
second  purchaser,  who  has  notice  of  the  deed,  takes  the  land  sub- 
ject to  the  vendor's  lien,  "unless  such  a  lien  has  been  in  some  way 
waived.  In  the  case  of  such  a  deed  it  is  the  duty  of  the  new  pur- 
chaser to  inquire;  and,  where  inquiry  is  the  duty,  the  party  bound 
to  make  inquiry  is  affected  with  all  the  knowledge  which  he  would 
have  got  had  he  inquired."  Russell  v.  Pistor,  7  N.  Y.  171.  Un- 
doubtedly it  is  true  that,  if  the  trust  company  was  a  lienor  or 
grantee  without  notice  of  the  unpaid  purchase  money,  and  for  a 
valuable  consideration,  it  might  maintain  its  right  to  the  land  as 
against  May  E.  White,  or  her  appointee.  Maroney  v.  Boyle,  supra. 
It  was  said  in  Garson  v.  Green,  1  Johns.  Ch.  308,  that  a  vendor 
has  a  lien  upon  the  estate  sold  for  the  purchase  money  while  the 
estate  is  in  the  hands  of  the  vendee,  and  that,  prima  facie,  the 
purchase  money  is  a  lien,  and  it  lies  on  the  vendee  to  show  the  con- 
trary. Camp  V.  GiSford,  67  Barb.  434.  In  Bradley  v.  Boseley,  1 
Barb.  Ch.  125,  it  was  said  that  a  person  having  an  equitable  lien 
upon  land  for  the  unpaid  purchase  money  may  apply  to  a  court  of 
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equity  in  the  first  instance  to  enforce  the  lien  without  resoi 
a  suit  at  law  to  recorer  the  amount.  In  Benedict  v.  Benei 
N.  Y.  625,  it  appeared  that  the  plaintiff  had  sold  lands  to 
fendant,  for  which  he  had  not  been  paid,  and  that  the  pi 
price  remained  due,  and  it  was  said,  "Nothing  more  was  ne< 
show  that  he  had  an  equitable  lien  for  such  purchase  prici 
Dubois  V.  Hull,  43  Barb.  26,  it  was  held  that  a  Tender's  lie 
the  land  sold,  for  the  purchase  money,  can  only  be  waived 
ing  collateral  security,  or  by  an  express  agreement  to  that 
and  it  was  said  that  the  party  disputing  the  lien  must  she 
the  vendor  agreed  to  rest  on  other  security,  and  to  dischai 
lien.  The  law  presumes  an  intention  on  the  part  of  the  ve] 
retain  his  lien  for  the  purchase  money,  and  Imposes  upon  t 
chaser  the  burden  of  proving  the  contrary.  And  in  sectic 
of  Story's  Equity  Jurisprudence,  it  is  said: 

"So  liens  may  be  created  on  the  purchase  money  due  on  tbe  sal 
estate,  In  favor  of  a  vendee,  if  it  is  agreed  that  the  money  shall  be  d 
in  the  hands  of  a  third  i>erson,  to  be  applied  in  discharge  of  prloi 
brances,  to  the  extent  of  snch  Incumbrances;  •  •  •  for  it  is  a 
principle  in  equity  that,  as  against  the  party  himself,  and  any  daii 
der  him  voluntarily,  or  with  notice,  such  an  agreement  raises  a  true 

In  Seymour  v.  McKinstry,  106  N.  Y.  230, 12  N.  E.  348,  and  1 
94,  it  was  held  that: 

"The  Hen  of  a  vendor  of  real  estate  for  unpaid  purchase  money 
against  the  vendee  and  the  whole  world,  unless  waived  or  defeatei 
alienation  of  the  property  by  the  vendee  to  tbe  purchaser  without  n 

It  seems  to  follow  from  the  foregoing  views  that  the  ap 
of  May  E.  White,  the  plaintiff,  was  properly  required  to  exha 
lien  acquired  by  it  upon  the  undivided  fourth,  and  apply  t 
ceeds  of  the  sale  thereof  in  liquidation  of  the  mortgage  hd 
against  the  undivided  half  of  the  premises;  and  that  such  di 
as  was  given  at  the  special  term  and  as  has  been  carried 
judgment  is  in  accordance  with  the  principles  of  equity  and 
Thus  the  purchase  price,  which  never  has  been  paid,  is  to  be  a 
against  the  fourth  before  the  rights  of  the  trust  company  ther 
asserted.  May  E.  White's  equities,  transferred  to  the  plaini 
creditor,  were  prior  in  point  of  time.  A  contrary  rule  wo 
able  Fred  White's  grantee  to  obtain  the  land  without  ps 
and  would  work  an  injustice  (if  not  a  fraud)  upon  the  rights 
E.  White. 

2.  It  is  suggested  by  the  learned  counsel  for  the  trust  c< 
that  the  relief  accrued  to  May  E.  White  coald  not  be  given 
action,  and  our  attention  is  called  to  sections  521  and  1204 
Code.  In  section  521  it  is  provided  that  a  controversy  b 
defendants  shall  not  delay  a  judgment  to  which  the  plaintif 
titled,  unless  the  court  otherwise  directs.  Inasmuch  as  i 
containing  the  record  of  the  proceedings  at  the  trial  is  pn 
before  us,  we  are  not  advised  that  any  such  question  was 
upon  the  trial.  If  it  was  raised,  it  may  be  assumed  th< 
directed  the  determination  of  the  controversy  between  the 
ants  in  accordance  with  the  provisions  of  the  section,  ai 
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proper  relief  was  demanded  in  the  anawers,  and  that  they  were 
properly  served  on  the  several  defendants.  Ostrander  r.  Hart, 
130  N.  Y.  400,  29  N.  E.  744  In  section  1204  it  is  provided  that 
judgment  may  be  given  for  or  against  one  or  more  defendants,  and 
that  it  may  determine  the  ultimate  rights  of  the  parties  on  the  same 
side  as  between  themselves,  and  may  grant  to  a  defendant  any 
afQrmative  relief  to  which  he  is  entitied.  In  Smith  v.  Hilton,  60 
Hon,  237,  2  N.  T.  Bnpp.  820,  a  motion  was  made  to  strike  out 
certain  allegations  in  the  answer,  and  it  was  granted  upon  the  idea 
that  the  allegations  were  such  as  to  present  a  new  cause  of  action ; 
and  in  delivering  the  opinion  in  that  case,  and  commenting  upon 
the  sections  of  the  Code,  it  was  said : 

"They  were  Intended  to  follow  the  preserve  the  powers  exercised  by  courts 
of  equity  In  actions  brought  for  their  determination,  as  that  was  permitted 
and  sanctioned  by  the  law  and  practice  prevlonsly  existing.  And  by  that  prac- 
tice, as  well  as  by  the  language  of  these  sections,  the  rights  of  the  defend- 
ants to  be  determined  between  themselves  must  necessarily  be  those  arising 
out  of,  or  connected  with,  or  resulting  from  the  cause  of  action  set  forth 
and  maintained  by  and  In  favor  of  the  plaintiff." 

We  see  nothing  in  the  case  inconsistent  with  the  course  adopted 
on  the  trial  of  the  action  now  before  us.  That  case  seems  to  be 
in  harmony  with  Kay  v.  Whittaker,  44  N.  Y.  565,  whete  it  was  said 
that: 

"Relief  which  defendants  may  have  as  against  each  other  must  be  based 
upon  the  facts  Involved  In  the  litigation  of  the  plaintiff's  claim,  and  as  a  part 
of  the  adjustment  of  that  claim,  and  not  upon  daims  with  which  the 
plaintiff  has  nothing  to  do,  and  which  are  properly  the  subject  of  an  inde- 
pendent litigation  between  such  defendant&" 

See  Derham  v.  Lee,  87  N.  Y.  599. 

We  are  not  i)ersuaded  that  the  appellant  suffered  any  injury  by 
having  all  the  questions  relating  to  the  plaintiff's  mortgage,  and 
the  several  rights  and  interests  it  has  in  the  propwty  that  secures 
the  same,  determined  in  this  action,  inasmuch  as  Fred  White  and 
May  E.  White  are  parties  to  the  suit,  and  were  actors  in  the  trial, 
and  were  heard  in  connection  with  the  proofs  given  in  regard  to  the 
appellant's  rights.  We  think  the  decision  pronounced  at  the  special 
term  is  in  accordance  with  the  rules  of  equity.  Judgment  affirmed, 
with  costs. 

MEBWIN,  J.,  concurs.     MARTIN,  J.,  not  votin^^ 


BABCOCK  et  al  v.  KUNTZSOH. 
(Supreme  Oourt,  Genetal  Tenn,  Fourth  Department   Febmary,  1895.) 

COHTKACTS — COHBIDERATIOH— EXTBHDIKO  TlVE  TO  PaT  DkBT. 

An  agreement  to  extend  the  time  for  payment  of  a  debt  is  not  binding 
unless  founded  on  a  Bofflclent  consideration. 

Appeal  from  Onondaga  county  court. 

Action  by  John  D.  Babcock  and  J.  Wilbur  Gould  against  William 
J.  Kuntzsch.     From  a  judgment  entered  on  a  verdict  in  favor  of 
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plaintiffs  for  1472.84,  and  from  an  order  denying  a  motion  fc 
trial,  defendant  appeals.     Affirmed. 

Plaintiffs  entered  into  a  contract  with  tbe  defendant  for  the  sale 
liard  and  pool  tables  and  their  appurtenances  to  tbe  defendant.  An  ac 
recover  a  balance  upon  the  contract  was  brought  in  a  municipal 
and  a  Judgment  was  rendered  in  favor  of  the  plaintiffs  for  $41.36  da 
besides  costs.  Plaintiffs  appealed  for  a  new  trial  In  the  county  « 
Onondaga  county.  At  the  close  of  the  evidence,  the  court  directed 
diet  in  favor  of  the  plaintiffs  for  $472.84.  In  September,  1892,  the  pi 
entered  Into  a  contract  with  defendant  tor  the  sale  of  the  propert; 
tioned,  at  the  agreed  price  of  $1,200.  Defendant,  at  the  time  of  the  d( 
which  occurred  in  October  of  that  year,  paid  $125,  and  agreed  to  i 
further  sum  of  $50  per  month  until  the  full  sum  should  be  paid, 
tiffs  also  held  a  demand  of  $8.73  against  the  defendant  Defendan 
swer  consisted  of  general  denial,  allegation  of  payment,  "breach  of  a 
breach  of  warranty,  special  contract  executed  September  17,  1892." 
the  trial,  defendant  asked  to  go  to  the  Jury  "upon  the  question  as  to  v 
plaintiffs  and  defendant,  by  parol  agreement,  extended  the  contract— tl 
ment  of  the  money  therein  mentioned— until  after  the  commencement 
action";  also,  as  to  whether  all  the  payments  specified  in  the  c 
"were  not  extended  until  a  week  after  the  2d  day  of  January  after  th 
mencement  of  this  action";  also,  "whether  the  time  to  make  the  pa; 
under  the  contract  has  not  been  extended."  Tbe  requests  were  denii 
an  exception  taken,  and  a  verdict  directed  for  the  plaintiffs  for  the  i 
shown  to  be  due  the  plaintiffs  by  the  evidence. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWI 

Costello  &  Welch,  for  appellant 
Oill  &  Stillwell,  for  respondents. 

HARDIN,-P.  J.  No  valid  extension  of  the  time  of  pajmei 
shown  by  the  evidence  to  have  taken  place  prior  to  the  comi 
ment  of  the  action. 

In  Miller  v.  Holbrook,  1  Wend.  318,  it  was  held  that  a  pi 
to  extend  was  not  valid  unless  found^  upon  a  good  and  sol 
consideration ;  also,  "the  promise  of  a  maker  to  pay  part  of  i 
when  due,  and  payment  in  pursuance  thereof  is  not  sufficient  f 
eration." 

In  Gibson  v.  Renne.  19  Wend.  388,  the  question  of  the  suffl 
of  a  consideration  to  support  a  promise  was  raised,  and,  in  d 
with  it,  Bronson,  J.,  said: 

"The  debt  was  due.  The  debtor  says  to  the  creditor.  Ton  promt 
consideration  that  I  would  discharge  In  part  an  existing  and  presen 
that  you  would  give  further  time  for  the  satisfaction  of  the  residue.'  I 
understand  how  this  makes  a  good  conalderation  for  the  promise.  T 
charge  of  a  legal  obligation  by  tbe  debtor  to  the  creditor  cannot  t 
an  Injury  to  the  one,  or  benefit  to  the  other,  as  will  make  what  t 
calls  a  'sufficient  consideration'  for  an  agreement" 

In  Parmelee  v.  Thompson,  45  N.  Y.  68,  it  was  held,  viz.: 

"A  promise  to  extend  the  time  of  payment  of  a  debt  is  void  unless  t 
upon  a  good  consideration;  and  a  payment  of  a  part  of  a  debt  or 
terest  already  accrued,  or  an  agreement  to  pay  interest  for  the  future, 
a  sufficient  consideration  for  sucli  a  promise;  nor  will  the  giving  of 
obligation,  with  additional  security,  for  part  of  the  debt,  be  a  go( 
•ideration  for  a  promise  to  extend  the  time  as  to  the  residue.  T 
charge  of  a  legal  obligation  by  a  debtor  to  his  creditor  is  not  sufficte 
•ideraticm  for  the  promise  of  the  latter." 
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In  Manchester  v.  Van  Brunt  (City  Ct  N.  Y.)  19  N.  Y.  Supp.  687, 
it  was  said : 

"The  promise  to  extend  the  time  of  payment  of  the  note  was  void  unless 
founded  upon  a  good  consideration,  and  the  payment  of  $100,  part  of  the 
amount  due  on  the  note,  was  not  a  good  consideration  for  such  promise." 

In  Graham  v.  Negus,  55  Hun,  443,  8  N.  Y.  Supp.  679,  it  was  said: 
"If  the  promises  to  pay  In  tbe  future  had  beoi  verbal  only,  as  there  was 
no  consideration  to  sustain  them,  the  plaintiffs,  after  accepting  them,  would 
bave  been  at  liberty  at  once  to  disregard  the  promises,  and  commence  an 
action  for  the  recovery  of  their  debt" 

In  2  Band.  Com.  Paper,  p.  650,  §  964,  it  is  said : 

"An  agreement  for  an  extension,  to  bave  such  effect,  must  have  a  new 
and  valid  consideration,  and  without  such  consideration  it  will  not  dis- 
charge tlie  surety." 

In  Pabodie  v.  King,  12  Johns.  426,  a  partial  payment  was  made 
apon  the  plaintiff's  debt,  and  it  was  claimed  there  was  an  agreement 
in  consideration  thereof  to  "forbear  to  sue."     The  court  said : 

"The  promise  to  forbear  was  a  nudum  pactum.  In  paying  the  fifty  dollars, 
King  did  no  more  than  he  was  legally  bound  to  do;  and  the  promise,  on 
the  part  of  Pabodie,  was  wlttiout  any  benefit  to  him,  and  occasioned  no 
kMs  to  King." 

We  think  the  evidence  in  the  case  in  hand  fails  to  show  a  valid 
extension  of  time  for  payment  of  the  indebtedness  due  from  the 
defendant  to  the  plaintiffs.  The  amount  of  the  indebtedness  in 
arrear  was  substantially  admitted  during  the  progress  of  the  trial. 
We  think  the  county  court  committed  no  error  requiring  us  to  in- 
terfere with  the  verdict  and  judgment 

Judgment  and  order  affirmed,  with  costs.     All  ccmcur. 


HALSBY  V.  HABT. 

(Supreme  Court.  General  Term,  Fourth  Department    February,  1898.) 

Appeal — Revikw — Weight  of  Evidkkce. 

A  verdict  rendered  in  a  Justice's  court  will  not  be  reversed  on  appeal  to 
the  county  court,  unless  it  was  manifestly  and  clearly  against  the  weight 
of  the  evidence. 

Appeal  from  Tompkins  county  court 

Action  by  William  D.  Halsey  against  Ebenezer  H.  Hart  to  recover 
possession  of  personal  property.  From  a  judgment  reversing  the 
judgment  of  the  justice's  court  in  favor  of  plaintiff,  plaintiff  appeals. 
Reversed. 

Argued  before  HABDIN,  P.  J.,  and  MABTIN  and  MEBWIN,  JJ. 

John  A.  Milne,  for  appellant 
William  Austin,  for  respondent 

HABDIN,  P.  J.  Plaintiff  derived  possessioB  of  the  cutter  in 
the  year  1885  or  1886  from  Mrs.  Harmon.  When  he  visited  her 
house,  the  cutter  was  in  her  possession.  He  entered  into  negotia- 
tions with  her  for  the  purcluise  thereof,  and  consummated  it  by 
paying  her  |3.50.     She,  by  her  conversations  and  declarations  made 
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contemporaneously  with  the  sale  to  him,  asserted  her  owners 

the  cntter.     Bhe  had  had  possession  of  it  for  a  considerable  1 

of  time.     Undoobtedly  the  evidence  discloseB  that  the  cntte 

•  once  the  property  of  the  defendant's  father.     There  is  no 

I  and  positive  evidence  that  the  father  of  the  defendant  did  n< 

j  or  give  the  cutter  to  Mrs.  Harmon.     Her  possession  of  it  was 

I  facie  evidence  of  the  ownership  of  it     If  she  owned  it  at  thi 

she  sold  it  to  the  plaintiff,  of  course  he  acquired  an  absolut 

to  it     As  bearing  upon  the  theory  that  she  was  the  owne 

'  that  she,  by  her  sale  to  the  plaintiff,  conferred  upon  the  pi 

an  ownership  in  the  cutter,  are  the  declarations  made  by  h( 

her  actual  sale  thereof  to  him,  to  which  may  be  added  the  fac 

the  evidence  discloses  that  for  some  time  after  the  defenda 

quired  knowledge  that  the  plaintiff  had  possession  of  the  cutt< 

defendant  acquiesced  in  the  possession  of  it  by  the  plaintifl 

least  he  delayed  for  some  period  of  time  after  he  derived  sv 

formation  his  efforts  to  gain  possession  of  the  cutter.     It  w 

the  jury  to  determine  upon  all  the  evidence  presented  by  the 

tiff,  as  well  as  the  testhnony  presented  by  the  defendant  'wl 

the  plaintiff  was  owner  of  the  cutter  at  the  time  this  actio 

commenced,  in  February,  1893.     It  is  true,  the  defendant  was 

as  a  witness,  and  gave  testimony  quite  inconsist^it  with  the  1 

I  upon  which  the  plaintiff  sought  to  maintain  his  ownership  anc 

to  possession  of  the  property.     The  defendant  however,  b< 

party  in  interest,  the  jury  may  have  disbelieved  his  testimoi 

under  the  rules  laid  down  frequently  by  courts,  it  had  the  ri 

do.     Elwood  T.  Telegraph  Co.,  45  N.  Y.  549;   Kavanagh  v.  Y 

)  70  N.  Y.  177;  Koehler  v.  Adler,  78  N.  Y.  287;  Wohlfahrt  v. 

\  ert,  92  N.  Y.  491,  Honegger  t.  Wettstein,  94  N.  Y.  253;   D 

Van  Nostrand,  23  N.  Y.  Wkly.  Dig.  97.     According  to  the 

rule  applied  to  verdicts  taken  in  justices'  courts,  where  ther 

conflict  in  the  evidence,  the  verdict  is  regarded  as  controllii 

less  it  is  manifestly  and  clearly  against  the  weight  of  evidence 

J  are  not  prepared  to  say  this  is  such  a  case  as  requires  the  \ 

to  be  disturbed  on  that  ground. 

2.  It  is  insisted  in  behalf  of  the  plaintiff  that  he  remaii 
possession  of  the  cutter  more  than  six  years  next  precedii 
commencement  of  the  action,  and  more  than  six  years  nei 
ceding  the  seizure  of  it  by  defendant  and  therefore  that  t 
fendant's  right  to  take  from  him  the  possession  of  the  cui 
barred  by  the  statute  of  limitations.  See  Code  Civ.  Proc  1 
382,  397.  Some  of  the  evidence  would  seem  to  indicate,  all 
not  very  clearly,  that  the  plaintiff  had  possession  of  the  cut 
the  knowledge  of  the  defendant  more  than  six  years  pr 
the  4th  of  February,  1893,  when  the  defendant  took  tiie  same 
the  possession  of  the  plaintiff.  Possibly  the  evidence  may  hs 
the  jury  to  find  that  the  plaintiff  had  bad  possession  of  the  pr 
for  more  than  six  years  prior  to  the  taking  of  the  same  fr< 
possession  by  the  defendant  and,  if  the  facts  were  thus  foui 
verdict  may  have  been  predicated  upon  the  idea  that  t] 
fendant's  right  was  barred  by  the  statute  of  limitations.     I 
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T.  Andrews  (Sup.)  12  N.  T.  Supp.  42.  However,  without  passing 
definitely  upon  this  phase  of  the  case,  if  tlie  position  stated  in 
the  first  branch  of  this  opinion  is  correct,  the  judgment  of  the 
county  court  should  be  reversed,  and  the  verdict  and  judgment  of 
the  justice's  court  sustained.  Judgment  of  the  county  court  re- 
versed, with  costs,  and  the  judgment  of  the  justice's  court  afBrmed, 
with  costs.     All  concur. 


SHBLDQN  V.  MOTT  et  at 
(Supreme  Court,  General  Term,  Third  Department    February  28,  1895.) 

STATINQ    PnOCEEDINOB  BT  AtTORNBT  —  SPBCIAT.  APFBARANCB. 

Wbere  proceedings  by  a  substituted  attorney  are  stayed  by  an  order 
of  court,  tbe  substituted  attorney  cannot  afterwards  move  on  bebalf  of 
bis  client  to  dismiss  an  appesl  theretofore  taken  by  his  client 

Appeal  from  special  term. 

Action  by  Busie  Sheldon  against  Cornelia  Mott  and  others.  The 
complaint  was  dismissed,  and  plaintiff  appealed.  Afterwards  an 
order  was  entered  substituting  Alonzo  P.  Strong  as  plaintiff's  attor- 
ney, in  place  of  Frank  H.  Short,  who  appealed  therefrom.  Plaintiff 
now  moves  to  dismiss  the  api>eal  from  the  order  dismissing  the  com- 
plaint.    Denied. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Alonzo  P.  Strong,  for  the  motion. 
Frank  H.  Short,  opposed. 

PER  CURIAM.  On  the  9th  day  of  April,  1894,  an  order  was  made 
in  the  above-entitled  action,  dismissing  plaintiff's  complaint,  and  judg- 
ment entered  thereon.  The  plaintiff  thereafter  appealed  therefrom 
to  this  court  Pending  such  appeal,  and  on  the  27th  day  of  Novem- 
ber, 1894,  an  order  was  made  at  a  special  term  of  this  court,  whereby 
Alonzo  P.  Strong  was  substituted  as  the  plaintiff's  attorney  of  rec- 
ord in  this  action,  in  place  of  Frank  H.  Short,  from  which  order 
Mr.  Short  appealed  to  this  court  On  the  21st  day  of  December, 
1894,  Justice  Martin  granted  an  order  staying  "all  proceedings  on 
behalf  of  the  plaintiff  herein,  or  by  and  on  behalf  of  Alonzo 
P.  Strong,  as  attorney  or  otherwise,  on  the  order  granted  by  a 
special  term  of  this  court  [being  the  order  of  substitution  referred 
to],  until  the  decision  of  the  general  term  upon  the  appeal  taken 
from  such  order  by  the  appellant,  Frank  H.  Short"  Thereafter, 
on  the  4th  day  of  February,  1895,  the  said  Frank  H.  Short  was 
served  with  affidavits  and  notice  of  a  motion  to  be  made  at  this 
term  of  the  court  to  dismiss  the  appeal  from  the  order  herein 
granted  on  the  9th  day  of  April,  1894,  dismissing  the  plaintiff's 
complaint  in  this  action,  "and  for  such  other  relief  as  may  be 
jnst,  with  costs  of  motion  against  Frank  H.  Short  personally." 
The  notice  of  motion  was  signed,  "Alonzo  P.  Strong,  Appearing  as 
Attorney  for  Susie  Sheldon,  Plaintiff,  for  the  Purposes  of  this 
Motion."     It  is  unnecessary  to  discuss  the  merits  of  the  motion,  or 
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allude  to  the  contents  of  the  affldaTits  upon  which  the  moti 
founded.  The  motion  la  made  by  Alonzo  P.  Strong  as  attome 
the  plaintiff.  He  has  heretofore  been  substituted  as  attome 
the  plaintiff,  but  an  order  has  been  granted  by  a  justice  ol 
court,  prohibiting  him  from  acting  upon  such  order  until  the 
ing  and  determination  of  the  appeal  therefrom.  His  claim  is 
he  is  not  violating  such  stay,  because  the  stay  prohibits  him 
taking  any  proceedings  on  tiiat  order;  and  he  professes  that 
not  appearing  for  the  plaintiff  pursuant  to  such  order,  tha 
appearance  is  for  the  purposes  of  this  motion  only.  This  i 
to  us  merely  an  evasion.  The  stay  cannot  be  nullified  by  a  s] 
appearance.  The  order  appointing  an  attorney  for  the  plainti 
points  him  as  attorney  in  this  action.  If  he  succeeds  in  thi 
tion  now  before  us,  the  action  will  be  finally  ended  and  dis 
of;  everything  that  can  be  accomplished  by  an  attorney  of  r« 
will  have  been  accomplished.  He  will  have  acted  as  att 
for  the  plaintiff  in  this  action,  and  will  have  accomplished  all 
an  attorney  could  do.  He  will  have  discharged  those  fun< 
which  the  order  of  the  special  term  substituting  him  as  an 
ney  of  record  was  intended  to  enable  him  to  discharge,  and 
despite  the  order  of  Justice  Martin  prohibiting  him  from  so  ( 
We  do  not  think  that  we  should  permit  orders  of  justices  o; 
>  court  to  be  thus  trifled  with  or  evaded.  The  proper  course  t« 
sue  is  to  endeavor  to  have  the  stay  vacated  or  modified.  Th 
tion  is  therefore  denied,  with  |10  costs,  to  be  paid  by  Mr.  S 
personally,  without  prejudice,  however,  to  the  renewal  of  the  na 
upon  the  vacation  or  modification  of  the  stay  of  proceedings  I 
referred  to. 


PEOPLE  ex  reL  BEAD  v.  BOARD  OF  TOWN  AUDITORS  OF  TOW 

SMITHVILLE. 

(Supreme  Conaet,  General  Term,  Fourth  Department    February,  18S 

Towns— Powbrs—Ehplotmeht  of  Agent. 

A  town  has  no  authority  to  employ  an  agent  to  refund  its  bondi 
being  the  duty  imposed  on  the  governmental  officers  of  tlie  town. 

Appeal  from  special  term,  Chemung  county. 

Application  by  Jesse  Bead  for  a  writ  of  mandamus  for  the  1 
of  town  auditors  of  the  town  of  SmithVille,  county  of  Chen 
Prom  an  order  denying  the  application,  relator  appeals.    Affl 

In  December,  1870,  the  town  of  SmlthvUte  Issued  several  town  boi 
aid  of  a  railroad.  At  the  town  meeting  in  1887,  a  resolution  was  pas 
follows:  "Resolved,  that  the  chairman,  George  W.  Church,  appoint  a  cc 
tee  of  three  to  look  after  the  town  bonds."  The  resolution  was  carrle< 
the  chairman  appointed  John  P.  Davis,  Jesse  Read,  the  relator,  and  S 
CUne,  as  such  committee.  At  the  annual  town  meeting  held  in  Smi 
at  the  town  hall  on  the  2l8t  of  February,  1888,  it  appears  by  the  record 
of  that:  "The  following  proceedings  were  had,  and  resolutions  wen 
passed,  to  wit:  The  report  of  Jesse  Read,  committee  on  refunding 
bonds,  was  duly  made  by  Mr.  Head,  and,  on  motion  made  and  carrie 
said  report  was  accepted  and  approved.  Resolved,  that  Jesse  Read  b 
tinned  a  committee  to  refund  or  purchase  the  bonds  of  the  town  of  ! 
vllle.  Issued  December  24th,  1870,  and  that  he  be  allowed  for  his  sc 
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as  gncb  committee  Ave  per  cent  an  all  bonds  that  may  be  or  have  been  funded 
or  ptuchased  subsequently  to  February  14th,  1887."  On  the  9th  of  November, 
18^  to  the  board  of  town  auditors  of  the  town  of  Smlthvllle,  the  relator 
presented  his  claim  In  writing,  duly  verified  by  him,  "whereby  he  asked  pay- 
ment from  the  said  town  the  aforesaid  sum  of  J2,855  and  four  years'  Inter- 
est thereon  (f685.20),  amounting  to  $3,54U.20;  that  said  account  was  received 
by  said  board,  who  thereafter  acted  on  the  same,  and  refused  to  allow  de- 
ponent's said  claim,  or  any  part  thereof,  and  rejected  the  same."  It  appears 
"the  said  board  unanlmoudy  determined  that  the  said  claim  of  the  said 
Jesse  Head  was  invalid,  and  without  merit  as  a  claim  against  the  said  town, 
and  duly  audited  the  same,  and  unanimously  rejected  it,  and  made  a  minute 
of  their  rejection";  and,  after  stating  several  facts  relating  to  the  origin 
and  history  of  the  claim  made  by  the  relator,  the  auditors  completed  their 
statement  in  regard  to  said  claim  in  tE6  following  language:  "We  do  there- 
fore certify,  find,  decide,  and  determine  that  the  said  annexed  claim  of  the 
said  Jesse  Read  is  illegal  and  void,  is  not  a  legal  charge  against  tiie  town 
of  Smlthvllle,  Chenango  county,  N.  Y.,  and  the  same  Is  hereby  passed  upon, 
disallowed,  and  rejected,  and  each  and  every  part  thereof."  Numerous  af- 
fidavits were  used  at  the  special  term  relating  to  the  claim  and  its  rejection. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
A.  W.  Cumming,  for  appellant. 
John  W.  Gharch,  for  respondent 

HABDIN,  P.  J.  In  Wells  v.  Town  of  Salina,  119  N.  T.  280,  28 
N.  E.  870,  it  was  said  that: 

"Towns  and  other  municipal  corporattoos  are  organised  for  governmental 
pnrposes,  and  their  powers  are  limited  and  defined  by  the  statutes  under 
which  they  are  constituted.  They  possess  only  such  powers  as  are  expressly 
conferred  or  necessarily  Implied." 

Appellant's  learned  counsel  seeks  to  support  the  claim  of  the 
relator  by  referring  to  the  several  statutes  relating  to  the  bonding 
acts  and  provisions  therein  in  relation  to  refunding  at  a  lesser  rate 
of  interest.  Chapter  75  of  the  Laws  of  1878  provided  for  the  issu- 
ance of  new  bonds  in  place  of  existing  bonds,  and  in  the  second 
aection  of  the  act  it  was  provided  that  the  exchange  of  existing 
bonds  was  to  be  done  under  the  supervision  of  "the  constituted 
and  statutory  authorities  of  any  such  village,  city,  town  or  county"; 
and  in  the  fifth  section  it  was  provided  that  "nothing  in  this  act 
contained  shall  be  so  copstrued  as  to  permit  any  village,  city,  town, 
or  county  in  this  state  to  increase  its  present  bonded  indebtedness"; 
and  in  chapter  317  of  the  Laws  of  1878  section  2  was  amended,  and 
power  was  given  "the  said  ofQcers  or  boards  of  any  such  village, 
city,  town  or  county"  to  make  such  exchange,  etc.;  and  in  chapter 
522  of  the  Laws  of  ISSJ.  further  provision  was  made  in  respect  to 
indebtedness  of  towns  being  paid  by  the  issue  of  new  bonds;  and 
in  section  4  it  is  provided,  viz.: 

"It  shall  be  the  duty  of  the  railroad  commissioners,  supervisors  and  flanan- 
dnl  officers  of  towns,  villages,  cities  and  counties,  having  in  charge  the 
moneys  received  and  collected  and  responsible  for  the  payment  of  the  In- 
terest and  principal  due  on  bonds  under  this  act,  and  they  are  hereby  re- 
quired to  report  annually  to  the  board  of  supervisors  of  counties,  the  trustees 
of  villages  and  the  mayor  and  board  of  aldermen  or  common  council  of  cities 
as  the  case  may  be." 

And  in  chapter  316  of  the  Laws  of  1886,  further  provision  was 
made  for  the  issuing  of  new  bonds  "by  the  board  of  trustees,  mayor 
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or  common  council,  town  board,  board  of  superrisora  or  superrie 
railroad  commissioners  or  officer  or  ofUcers  now  having  in  cliari 
cording  to  law  the  payment  of  interest  or  principal  on  ,bonds,' 
and  in  section  4  it  was  made  the  duty  of  "the  railroad  conunissi< 
supervisors  and  flnaccial  officers  of  towns,  villages,  cities  and 
ties,  having  in  charge  the  moneys  received  and  collected,  ai 
sponsible  for  the  payment  of  the  interest  and  principal  di 
bonds  issued  under  tiis  act"  to  report  annually  to  the  boa 
supervisors  of  the  counties,  trustees  of  villages  and  mayor  and 
of  aldermen  and  common  council  of  cities,  the  sum  due  and  pa 
the  succeeding  year;  and  in  the  sixth  section  of  that  act  the 
missioners  were  required  to  execute  oflicial  bonds  before  enl 
upon  the  discharge  of  their  duties  under  the  act  We  find  n< 
vision  in  any  of  the  statutes  to  which  reference  has  been 
expressly  authorizing  the  appointment  of  agents  or  attome 
discharge  the  duties  Siat  are  imposed  upon  the  several  governn 
officers  mentioned  in  the  several  statutes  to  which  we  have  ref 
By  chapter  122  of  the  Laws  of  1883,  it  was  provided,  viz.:  "All 
in  town  meetings  authorizing  the  raising  of  money  or  incurrin 
town  liability  exceeding  five  hundred  dollars  shall  be  by  ballotj 
the  second  section  of  that  act  provided  that  the  town  clerk 
give  20  days'  notice,  posted  in  five  conspicuous  places,  of  an] 
posed  appropriation  or  tax  for  the  raising  or  borrowing  of  n 
etc.  The  second  section  was  amended  by  chapter  82  of  the 
of  1885,  providing  that  the  notice  to  be  given  by  the  town 
shall  be  for  five  days  only.  It  is  contended  that  the  resoluti 
the  town  passed  in  1888  is  invalid,  because  the  votes  thereon 
not  taken,  aa  prescribed  in  section  1  of  the  statute  of  18? 
ballot  If  force  is  to  be  given  to  that  vote,  or  the  action  oj 
town  meeting,  establishing  a  liability  on  the  part  ot  the  toi 
pay  the  relator,  then  it  seems  that  it  falls  within  the  direct  lan^ 
of  section  1,  as  it  is  there  provided  that  all  votes  "incurrin] 
town  liability  exceeding  five  hundred  dollars  shall  be  by  bs 
Such  seems  to  have  been  the  construction  put  upon  the  prov 
of  the  section  by  the  relator  as  well  as  by  the  board  of  audi 
thereafter  an  application  was  made  to  the  board  of  supervist 
the  county  to  legalize  or  confirm  the  action  of  the  town  bo« 
1888  under  the  provisions  of  chapter  326  of  the  Laws  of  188C 
the  last-mentioned  act  power  was  given  to  the  board  of  supen 
"by  a  two-tliirds  vote  of  all  the  members  elected  thereo,  to  le 
the  informal  acts  of  any  town  meeting  in  raising  money  fo 
purpose  for  which  such  money  is  authorized  to  be  raised  bj 
and  by  like  vote  to  legalize  the  irregular  acts  of  any  town  of 
etc.  Upon  a  full  hearing  before  the  board  of  supervisors  c 
application  to  legalize  the  action  of  the  town  board,  and  to  pla( 
claim  presented  by  the  relator  upon  the  schedule  of  the  town, 
a  full  consideration  of  the  whole  matter  relating  to  the  mei 
the  relator's  claim,  as  well  as  to  the  sufficiency  of  the  resolu 
and  authority  claimed  to  have  been  conferred,  the  board  of  i 
visors  refused  to  legalize  the  action  of  the  town  board  by  san 
ing  the  resolution  of  1888,  and  refused  to  audit  and  allow  the 
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of  the  relator.  It  seems  to  follow,  therefore,  from  the  foregoing 
state  of  facts,  that  the  town  board  has  rejected  the  claim  of  the 
relator  as  well  as  the  board  of  supervisors,  and  that  there  is  found 
no  authority  warranting  the  town  board  in  auditing  and  allowing 
the  claim  of  the  relator. 

In  People  v.  Barnes,  lU  N.  Y.  317,  20  N.  E.  609,  and  21  N.  E.  739, 
it  was  said  "the  term  'audit,'  as  applied  to  tiie  action  of  a  board  of 
town  auditors,  means  to  hear  and  examine;  it  includes  both  the  ad- 
justment or  allowance  and  the  disallowance  and  rejection  of  an 
account";  and  in  that  case  it  is  said  that  the  jurisdiction  of  the 
board  of  town  auditors  over  claims  "is  not  only  original,  but  its 
decision  is  conclusive  until  reversed  or  modified  by  another  court 
in  the  manner  prescribed  by  law, — ^L  e.  in  proceedings  by  certiorari"; 
and  near  the  close  of  the  opinion  in  that  case  it  was  said,  "the  re- 
lator has  failed  to  establish  by  the  evidence  contained  in  the  record 
the  absolute  liability  of  the  town  for  the  whole  or  part  of  any  one 
of  the  claims,"  and  for  that  reason  the  case  did  not  fall  within  that 
class  of  cases  where  there  is  a  statutory  liability  creating  legal 
charges  against  a  town,  as  in  the  cases  of  People  v.  Board  of  Sup'rs 
of  Delaware  Co.,  45  N.  Y.  196,  and  People  v.  Town  Auditors  of  £1- 
mira,  82  N.  Y.  80.  In  People  v.  Jeroloman,  139  N.  Y.  17,  34  N.  E. 
726,  it  was  said  that  a  mandamus  is  only  granted  in  the  sound 
discretion  of  the  court  See,  also.  People  y.  Ghapin,  104  N.  Y.  96, 
10  N.  E.  141.  Nothing  is  found  in  the  case  of  Wells  t.  Town  of 
Salina  (Sup.)  25  N.  Y.  Snpp.  134,  inconsistent  with  the  views  already 
expressed,  as  in  that  case  "the  town  board  did  not  act  upon  the 
claim,"  and  it  was  therefore  said  that  what  took  place  before  the 
board  was  not  an  adjudication  that  formed  a  bar  to  any  further 
proceedings  on  the  part  of  the  plaintiff.  We  think  the  action  of 
the  special  term  denying  the  writ  should  be  sustained.  Order  af- 
tirmed,  with  flO  costs  and  disbursementa     All  concur. 


CROSS  V.  SMITH  et  SL 

(Supreme  Court,  General  Term,  Fourth  Department    February,  1895.) 

1.  Trial— Gbheral  Objbctioit  to  Evtdicnce. 

A  general  objection  is  not  aufflclent  to  present  the  qneetlon  whether  the 
evidence  was  objecttonable,  under  Code  CIt.  Proa  t  ^.  relating  to  trans- 
actions with  decedent 

X  Coaxa— Action  to  Redkbk  fboh  Mortoagb. 

In  an  action  to  redeem  from  mortgage,  plaintiff  Is  not  entitled  to  costa. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  J.  Cross  against  A.  Palmer  Smith  and  others. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendants  appeaL 
Modified. 

Argued  before  HABDIN,  P.  J.,  and  MABTIN  and  MEBWIN,  JJ. 

Henry  Purcell,  for  appellants. 
James  A.  Ward,  for  respondent. 
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HARDIN,  P.  J.  Plaintiff's  complaint  alleges  that  on  th 
day  of  August,  1872,  Samuel  Wilson  deeded  his  interest  in  th« 
ises  described  tn  the  complaint  to  Moses  H.  Cross,  and  that 
H.  Gross  executed  a  mortgage  on  the  said  premises  to  Samuel '' 
for  the  sum  of  |5,000.  The  deed  was  recorded  August  26, 1872 
Jefferson  couniy  clerk's  office.  The  complaint  further  alleg< 
on  the  26th  of  August,  1872,  Wilson  sold,  assigned,  and  trani 
the  mortgage  and  the  bond  accompanying  the  same  to  one  Ti 
Smith,  since  deceased,  for  the  sum  of  f 4,600.  And  the  con 
alleges  that  the  conveyance  and  the  mortgage  and  the  ti 
therefore  were  "in  fact  one  transaction,  and  were  a  scheme, 
and  contriTance  <m  the  part  of  said  Timothy  &nith  to  re 
bonus  of  five  hundred  dollars  for  the  loan  ot  said  five  thi 
dollars,  and  as  unlawful  usury,  and  said  mortgage  is  usuriou 
the  month  of  August,  1873,  Timothy  Smith  died,  leaving 
will  and  testament,  wherein  he  appointed  Timothy  A.  Smii 
A.  Palmer  Smith  and  one  Perry  H.  Smith  executors.  The.  w 
admitted  to  probate  by  the  surrogate  of  Jefferson  county,  a 
ters  testamentary  were  issued  to  two  executors;  and  they, 
instrument  bearing  date  August  31,  1875,  assigned  the  boi 
mortgage  to  the  late  John  G.  McCartin,  who  on  the  same  < 
signed  the  bond  and  mortgage  to  Timothy  A.  Smith  and  A.  ] 
Smith.  The  assignment  was  recorded  in  the  clerk's  office  of 
son  county.  The  complaint  describes  the  premises  which  w 
scribed  in  the  mortgage  mentioned,  and  the  complaint  allege 
by  a  deed  bearing  date  June  2,  1873,  Moses  H.  Cross  convey 
premises  to  one  Maltby,  who,  on  the  Ist  day  of  August,  187 
veyed  the  premises  to  the  plaintiff.  The  complaint  alleges  1 
the  29th  of  December,  1879,  "said  Samuel  Wilson,  by  dec 
cuted,  acknowledged,  and  delivered  on  that  day,  conveyed 
terest  in  the  moortgaged  premises  to  the  plaintiff,  Mary  J.  < 
The  complaint  also  alleges  that  on  the  27th  of  August,  18 
defendants  Timothy  A.  Smith  and  A.  Palmer  Smith,  then 
owners  of  the  mortgage  given  by  Cross  to  Wilson,  commen 
action  to  foreclose  said  mortgage  An  answer  was  interpo 
the  plaintiff,  Mary  J.  Cross,  who  was  a  defendant  in  that 
and  also  by  her  husband,  Moses  H.  Cross,  alleging  that  the 
gage  was  usurious  and  void.  The  issue  joined  in  that  actit 
brought  to  trial,  and  a  judgment  entered  on  the  6th  of  Apri 
decreeing  the  foreclosure  of  the  mortgage  and  the  sale  of  th« 
ises.  The  premises  were  sold  on  the  30th  day  of  April,  1878,  ai 
bid  in  on  the  sale  by  the  defendants  Timothy  A.  Smith  and  A. '. 
Smith,  who  received  the  sheriff's  deed,  which  was  recorded 
office  of  the  clerk  of  Jefferson  county,  and  under  that  deed  ti 
tered  into  possession  of  the  premises.  In  that  action  Mary  J 
and  Moses  EL  Gross  appealed  from  the  judgment  directing  a 
the  premises,  and  the  judgment  was,  by  the  general  term,  re 
On  the  20th  day  of  June,lS79,ti  motion  was  made  in  the  genen 
for  restitution,  .ind  for  restoration  of  the  premises.  Time 
Smith  and  A.  Palmer  Smith  were  ordered  to  surrender  and 
up  to  Mary  J.  Gross  and  Moses  H.  Cross  the  possession  of  the 
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ises  80  sold  under  said  judgment,  unless  the  said  Timothy  A.  Smith 
and  A.  Palmer  Smith  should  give  a  bond  in  the  sum  of  |5,000, 
with  sureties,  "that  they  would  account  for  the  rents  and  profits  of 
said  mortgaged  premises."  Subsequently,  Timothy  A.  Smith  and 
A.  Palmer  Smith,  with  two  sureties,  executed  a  bond,  on  the  14th 
of  July,  1879,  conditioned  that  Timothy  A.  Smith  and  A.  Palmer 
Smith  "account  for  the  rents,  issues,  and  profits  of  the  mortgaged 
premises."  It  is  averred  in  the  complaint  that  since  the  30th  day 
of  April,  1878,  Timothy  A.  Smith  and  A.  Palmer  Smith  have  re- 
mained in  possession  of  the  premises,  and  have  "received  the  rents 
and  profits  of  said  mortgaged  premises."  It  is  averred  in  the  com- 
plaint that  the  rents  of  said  premises  "amount  to  upward  of  |1,000 
a  year,  and  have  all  been  paid  to  defendants  Smith  since  October, 
1877."  And  it  is  averred  in  the  complaint  that  Timothy  A.  Smith 
and  A.  Palmer  Smith  "have  received  the  rents  of  said  premises 
from  the  receiver  appointed  by  the  county  court,  and  from  the  ten- 
ants who  have  occupied  said  premises  under  them,  since  the  30th 
day  of  April,  1878,  which,  in  the  aggregate,  amounted  to  more  than 
sufficient  to  pay,  satisfy,  and  discharge  the  said  mortgage  on  said 
premises  executed  by  the  said  Moses  H.  Cross  to  the  said  Samuel 
Wilson,  and  now  owned  by  the  defendants  Timothy  A.  Smith  and  A. 
Palmer  Smith."  It  is  also  averred  in  the  complaint  that  the  plain- 
tiff "demanded  of  the  defendants  Timothy  A.  Smith  and  A.  Palmer 
Smith  an  account  or  statement  of  the  rents  received  by  them  made 
for  repairs  on  the  buildings,  and  for  taxes  and  insurance  by  them 
paid,  but  the  said  defendants  have  neglected  and  refused,  and  still 
neglect  and  refuse,  to  give  any  statement  or  account."  The  com- 
plaint further  avers  "that,  in  equity,  all  that  is  due  defendants 
Smith  is  the  sum  of  four  thousand  and  five  hundred  dollars,  with 
interest  from  August  24, 1872;  that  all  sums  paid  on  said  mortgage, 
or  received  from  said  property  for  or  on  account  of  rents  or  other- 
wise, over  and  above  said  sum  of  four  thousand  five  hundred  dol- 
lars and  legal  interest,  together  with  said  sum  paid  by  said  defend- 
ants Smith  for  taxes,  insurance,  and  repairs,  the  said  defendants 
should,  in  equity,  pay  to  plaintiff,  or  account  therefor."  In  plain- 
tiff's complaint,  she  asks  that  "an  accounting  be  had  between  the 
parties  to  this  action;  that  the  amount  found  due  on  said  mort- 
gage be  ascertained  and  stated;  that  the  account  of  said  Smiths  for 
money  paid,  laid  out,  and  expended  by  them  for  repairs,  insurance, 
and  taxes  on  the  property  be  stated  and  passed  upon";  also,  that 
Timothy  A.  Smith  and  A.  Palmer  Smith  "be  ordered  and  directed  to 
pay  to  plaintiff  whatever  sum  the  said  Smiths  have  received  for 
rents  of  said  premises,  over  and  above  amount  sufficient  to  satisfy 
said  mortgage,  or  if  the  sum  so  received  is  insufficient  to  satisfy  said 
mortgage,  or  the  amount  due  thereon,  that  the  sum  remaining  due 
and  nnpaid  be  ascertained,  which  sum  the  plaintiff  hereby  offers 
to  pay  to  the  defendants."  And  the  plaintiff  aeka  to  "be  permitted 
to  redeem  said  premises  from  said  mortgage,  and  have  such  other, 
further,  or  different  relief  as  may  be  agreeable  to  equity,  or  she 
may  be  entitled  to  as  a  matter  of  law,  or  the  court  may  see  fit 
to  grant"  The  complaint  was  verified  in  August,  1S91.  Timothy 
v.32N.Y.8.no.6— 43 
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A.  Smith  and  A.  Palmer  Smith  served  an  answer  to  the  co 
which  contained  several  denials  of  the  allegations  of  the  co 
and  they  allege  they  were  in  possession  "of  said  premises  ii 
ance  of  an  order  of  the  court  made  in  said  foreclosure 
that  no  final  judgment  has  ever  been  rendered  in  said  actii 
that  said  action  is  still  pending,  and  the  defendants  hat 
become  liable  to  said  Mary  J.  Cross,  or  to  any  other  persoi 
count  for  the  rents  and  profits  of  said  premises."  They 
lege  that  on  the  27th  of  August,  1877,  they  commenced 
tion  to  foreclose  the  mortgage  referred  to,  and  that  the 
after  issue  joined,  remained  without  any  final  judgment 
therein.  The  issues  joined  in  this  action  were  referred  a: 
before  the  same  referee,  and  apparently  at  the  same  time 
action  to  foreclose  the  mortgage  was  tried.  In  this  ad 
referee  found  that,  at  the  time  of  the  execution  and  del 
the  mortgage,  Moses  H.  Gross  and  Samuel  Wilson  were  co] 
in  the  grocery  and  butcher  business  in  the  city  of  Waterto 
that,  as  such  copartners,  they  were  the  owners  of  the  mc 
premises  described  in  the  complaint     He  also  found,  viz.: 

"Said  Moses  H.  Cross  and'  Samuel  Wilson  applied  to  said  Timet 
for  a  loan  of  money,  to  be  secured  by  a  mortgage  upon  said  pretnii 
Smith  declined  to  loan  said  Cross  and  said  Wilson  money  upon  a 
to  be  executed  by  tbem,  and  suggested  that  if  one  deeded  to  t 
and  the  grantee  gave  back  a  mortgage,  he  (Smith)  would  buy  such 
at  a  discount.  Thereafter,  the  said  deed  and  mortgage  herelnt>ef 
tloned  were  executed  and  delivered.  That  said  deed  was  executed 
livered  by  said  Wilson  to  said  Moses  H.  Cross,  and  said  mortgage  exi 
Cross  and  delivered  to  Wilson,  for  the  purpose  of  raising  money  wi 
to  pay  the  firm  debts  of  Cross  &  Wilson,  with  Intent  on,  their  part  of  t 
money  of  the  said  Timothy  Smith,  and  disposing  of  the  m<N'tgage  1 
a  discount.  That  said  mortgage  was,  in  form,  transferred  by  sal 
to  said  Smith  for  the  sum  of  $4,500.  That  the  said  mortgage 
said  bond  accompanying  it,  as  between  said  Wilson  and  Cross, 
validity  and  inception,  but  the  same  were  made  for  the  purpose 
fore  stated.  That  said  Timothy  Smith  received  an  assignment  of  e 
and  mortgage,  and  advanced  said  $4.500  therefor,  understanding  t 
bona  fide  and  valid  securities;  relying  upon  the  false  represoit 
the  mortgagor  and  mortgagee  that  they  were  valid  securities,  gi' 
a  full  consideration,  and  free  from  usury.  That  the  said  bond  and 
were  usurious." 

After  stating  the  accounts  between  the  parties,  treating  tl 
gage  as  valid,  in  the  hands  of  the  assignees  thereof,  for  1 
of  14,500  and  interest  thereon,  and  after  allowing  the  expe: 
made  by  the  parties  in  possession  of  the  mortgaged  prem 
taxes,  insurance,  and  repairs,  the  referee  chained  them  \ 
receipts  from  the  rents,  issues,  and  profits  of  the  premii 
found  that  "on  the  Ist  day  of  January,  1893,  there  was  t 
Smiths,  on  account  of  said  mortgage,  the  sum  of  f298.23 
referee  further  found  that: 

"Ihiring  the  year  1S93  the  said  Smiths  received  in  rents  from  at 
ises,  over  and  above  all  sums  expended  by  them  on  said  premise 
that  year,  the  sum  of  $738,  which  overpaid  the  amount  due  sail 
$422.11,  January  1,  1S94.  That  during  the  year  18d4,  and  up  to  Mai 
that  year,  said  Smiths  received  $108.96  over  and  above  all  sums 
by  them  during  that  period.  That  there  Is  due  the  plaintiff  from 
P.  Smith  and  Lucy  A.  Smith,  as  administratrix  of  the  estate  of  Tli 
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Smith,  deceased,  the  sum  of  $531.07,  with  Interest  on  $422.11  from  January 
1,  1894,  and  Interest  on  $108.96  from  March  1,  1894." 

The  referee  found  as  conclusions  of  law,  viz.: 

"(1)  That  the  plaintlfT,  Mary  J.  Gross,  la  entitled  to  a  Judgment  or  decree 
adjudging  the  bond  and  mortgage  executed  by  the  defendant  Moses  H.  Cross 
on  the  24th  day  of  August,  1872,  paid  and  satisfied,  and  that  the  same,  to- 
gether with  the  sheriff's  deed  above  mentioned,  be  canceled  of  record.  (2) 
That  the  plaintiff  is  entitled  to  full  restoration  and  possession  of  the  prem- 
ises described  in  the  complaint;  that  she  recover  the  sum  of  $531.07,  with 
Interest.    •    •    •   together  with  costs  of  this  action." 

Judgment  was  entered  on  the  14th  day  of  August,  1894,  in  accord- 
ance with  the  findings  of  the  referee.  Several  requests  to  find  were 
made,  to  which  the  referee  yielded,  and  several  requests  to  find  were 
made  which  he.  refused  to  find.  Exceptions  were  served  and  filed. 
Appellants  challenge  some  of  the  findings  made  by  the  referee,  and 
insist  that  there  is  no  evidence  that  Cross  &  Wilson  applied  to  Smith 
for  a  loan,  and  he  refused  it,  and  su^ested  the  scheme  of  one  party 
deeding  to  the  other,  and  the  other  ^ring  a  mortgage  back,  and  he 
woald  purchase  it  at  a  discount  Moses  EL  Cross  was  called  as  a 
witness  for  the  defendants,  and  testified  that  the  firm  of  Cross  & 
Wilson,  in  1872,  were  in  debt;  and  this  witness,  at  folio  264,  was 
asked  the  following  question: 

"Q.  State  whether  or  not  this  bond  and  mortgage  were  made  for  the  pur- 
pose of  raising  money.  (Objected  to  by  defendants  Smith  as  lncomt>etent 
and  ImmaterlaL    Objection  overruled,  and  defendants  excepted.)" 

The  witness  answered: 

"It  was  given  for  the  purpose  ot  getting  money  for  the  firm  of  Cross  & 
"Wilson.  Q.  Was  there  any  other  consideration,  except  for  the  purpose  of 
getting  money  for  the  firm?  (Objected  to  by  defendants  as  Incompetent  and 
Immaterial.  Objection  overruled,  and  defendants  excepted.)  A.  There  was 
not" 

The  witness  continued,  and  said: 

"At  the  time  the  bond  and  mortgage  were  given,  there  was  no  dissolution  of 
the  firm.  I  went  out  of  possession  of  the  premises  oa  the  appointment  of 
James  M.  Carpenter  as  receiver." 

We  have  stated  all  the  objections  that  were  made  to  the  testi- 
mony which  we  have  quoted,  and  we  think  they  were  properly  over- 
ruled. It  is  true  that  at  a  later  stage  of  the  examination  the  de- 
fendants' attorney  moved  to  strike  out  the  answers  of  the  witness 
on  the  ground  that  the  evidence  was  incompetent  and  immaterial, 
♦'and  on  the  further  ground  that  answer  involved  a  personal  trans- 
action and  communication  between  the  witness  ajid  Timothy  Smith, 
deceased,  and  was  therefore  incompetent,  under  section  829  of  the 
Code."  This  motion  was  denied,  and  defendants  excepted.  Ac- 
cording to  the  rule  laid  down  in  Levin  v.  Bussell,  42  N.  Y.  251,  in 
the  opinion  of  Grover,  J.,  we  think  the  motion  was  too  late.  In 
addition  to  the  evidence  which  we  have  already  quoted,  the  plain- 
tiff called  Samuel  Wilson  as  a  witness,  who  testified  that  he  went 
into  partnership  with  Cross  in  April,  1865,  and  continued  until  the 
fall  of  1872,  and  he  stated  the  purpose  for  which  the  deed  was 
given  by  him  to  Moses  Cross  in  the  following  lauguage: 
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"Tt  was  plven  for  the  purpose  of  raising  money.  The  money  was  ra 
pay  our  firm  debts." 

Thereupon,  the  following  questions  were  propounded  to  th 
ness: 

"Q.  State  whether  or  not  there  was  any  other  consideration  betwe( 
and  Cross  for  the  deed,  except  it  was  made  for  the  purpose  of  raising 
to  pay  the  firm  debts.  (Objected  to  as  incompetent  and  ImmateriaL 
tlon  overruled,  and  defendants  excepted.)  A.  No,  sir.  Q.  State  whet 
not  It  was  agreed  and  consented  to  between  you  and  Cross,  before  yo 
him  the  deed,  that  he  was  to  give  bacli  to  you  a  mortgage  for  $5,0C 
you  should  negotiate  the  same,  and  raise  money  on  it  to  pay  your  firm 
(Objected  to  by  defendants  as  Incompetent  and  Immaterial.  Objectloi 
ruled,  and  defendants  excepted.)  A.  Yes,  sir;  tliat  was  the  agreeme 
After  the  mortgage  given  from  Cross  to  you  was  disposed  of,  did  Mr 
have  the  money  V  (Objected  to  as  Incompetent  and  ImmateriaL  Objectlo 
ruled,  and  defendants  excepted.)  A.  Yes,  sir;  most  of  it.  Q.  State, 
can,  for  what  purpose  the  money  was  used.  (Objected  to  by  defend* 
incompetent  and  Immaterial.  Objection  overruled,  and  defendants  exc 
A.  It  was  used  to  pay  our  firm  debts.  I  had  part  of  it,  and  Croi 
part  of  it" 

We  think  the  objections  taken  to  the  questions  propounded, 
we  have  just  quoted,  were  not  sufficient  to  present  the  qn 
whether  the  evidence  was  objectionable,  under  section  829 
Code.     In  Stevens  v.  Brennan,  79  N.  Y.  259,  a  general  objectio 
made  and  overruled,  and  it  was  said  the  exception  did  not  p 
the  question  as  to  the  competency  of  the  witness  to  testify, 
section  829  of  the  Code.     In  Sanford  v.  Ellithorpe,  14  Wklj 
154,  it  was  held  by  the  general  term  of  the  Third  department,  ii 
that: 

"An  objection  to  testimony  inadmissible  under  section  829  of  the  O 
be  available  on  appeal,  must  be  made  In  such  terms  as  to  call  atteo 
that  fact;  an  objection  on  the  ground  that  it  is  'incompetent  and  imm 
Is  not  sufficient    SomervUle  t.  Crook,  9  Hun,  668." 

We  think  the  finding  complained  of  by  the  appellants  is  sus 
by  evidence,  and  therefore  the  case  of  Sickles  v.  Flanagan,  79 
224,  does  not  apply  to  the  case  in  hand.  We  think  the  ev 
warranted  the  referee  in  finding  that  Timothy  Smith  purchase 
bond  and  mortgage  for  |4,600,  in  good  faith,  and  in  reliance 
representations  made  by  the  mortgagor  and  mortgagee  that  thi 
and  mortgage  were  valid,  and  given  for  a  full  consideration,  fre 
usury,  and  that  in  his  hands,  or  in  the  hands  of  his  assignee,  th( 
could  be  enforced  for  the  amount  of  monev  that  was  advanced 
on.  Miller  v.  Zeimer,  111  N.  Y.  441,  18  N.  E.  716;  Payne  v, 
ham,  62  N.  Y.  69. 

2.  In  June,  1891,  when  this  action  to  redeem  was  commence 
cording  to  the  report  of  the  referee,  there  was  apparently  due 
neighborhood  of  $1,500  on  the  mortgage,  and  the  referee  exp 
states  that  on  January  1,  1893,  there  remained  due  on  the  moi 
J298.25;  and  it  was  only  by  allowing  the  rents  accruing  afte 
date,  and  just  prior  to  the  conclusion  of  the  trial,  that  the  r 
reached  a  conclusion  that  the  mortgage  had  been  overpaid  1 
rents  and  profits.  It  appears  by  the  referee's  report  that  hi 
the  account  for  rents  to  March  1, 1894,  and,  having  done  so,  re 
the  conclusion  that  the  mortgage  was  overpaid.     His  report 
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date  July  12,  1894.     In  the  second  volnme  of  Barbour's  Chancery 
Practice  (page  199),  it  is  said : 

"As  a  general  rule,  a  party  coming  Into  a  court  of  equity  to  redeem  pays 
costs  to  the  defendant,  In  addition  to  the  amount  due  upon  the  mortgage, 
although  he  obtains  the  relief  prayed  for;  yet  if  the  defendant  improperly 
resists  the  claim  of  the  complainant  to  redeem,  or  sets  up  an  unconscientious 
defense,  he  will  be  refused  his  costs,  and  may  be  compelled  to  pay  costs 
to  the  adverse  party.  In  the  discretion  of  the  court.  ♦  *  •  It  is  essential 
to  a  bill  to  redeem  a  mortgage  that  the  complainant  should  offer  to  pay 
the  debt.  Interest,  and  costs." 

In  the  case  in  hand  there  was  no  tender  in  advance  of  the  action  of 
the  amount  due  upon  the  mortgage. 
In  Slee  v.  Manhattan  Co.,  1  Paige,  48,  it  was  held,  viz.: 
"Where  a  party  files  bis  bill  to  redeem,  the  general  rule  is  that  he  most  pay 
costs  to  the  mortgagee,  although  he  should  be  successful.  There  are,  how- 
ever, exceptions  to  this  rule,  as  where  the  mortgagee  sets  up  an  uncon- 
scientious defense.  In  such  case  the  mortgagee  is  not  only  refused  costs, 
but  must  pay  costs  to  the  other  party." 

In  Benedict  v.  Oilman,  4  Paige,  58,  it  was  held,  viz.: 
"As  a  general  rule,  a  party  who  is  permitted  to  redeem  mortgaged  prem- 
ises, whether  he  is  plamtlff  or  defendant  In  the  suit,  must  pay  the  costs 
of  the  suit,  in  addition  to  the  amount  due  on  the  mortgage." 

The  same  rule  was  restated  in  Yroom  v.  Ditmas,  i  Paige,  526. 
The  rules  relating  to  the  exercise  of  discretion  in  equity  cases  were 
stated  in  Couch  v.  Millard,  41  Hun,  215,  and  in  West  v.  City  of  Utica, 
71  Hun,  546,  24  N.  Y.  Supp.  1075,  relating  to  costs  in  equity  actions, 
and  in  the  latter  case  it  was  held  that  the  discretion  exercised  in  an 
equity  action,  as  to  costs,  may  be  reviewed;  following  the  case  of 
Bosa  V.  Jenkins,  31  Hun,  384.  In  Law  v.  McDonald,  9  Hun,  23,  it 
was  held  that  "where,  in  an  action  in  equity,  each  party  succeeds  as 
to  part  of  the  matters  in  litigation  between  them,  costs  are  not 
allowed  to  either,  as  against  the  other";  and  that  case  was  approved 
in  West  v.  City  of  Utica,  supra.  And  in  Law  v.  McDonald,  supra, 
the  judgment  "was  modified  so  as  to  stand  without  costs  to  either 
party,  as  against  the  other."  We  think  that  rule  should  be  applied 
to  the  case  in  hand.  Judgment  modified  by  striking  therefrom  the 
award  of  costs  to  the  plaintiff,  and  by  inserting  a  provision  therein 
to  the  effect  that  neither  party  shall  recover  costs  against  the  other, 
and,  as  so  modified,  affirmed,  without  costs  of  the  appeal  to  either 
party.     See  West  v.  City  of  Utica,  supra.     All  concur. 


SMITH  et  al.  v.  CROSS  et  al. 

(Supreme  Oourt,  General  Term,  Fourth  Department    February,  1895.) 

Costs— Who  Liablb— Action  to  Fobeclose  Mortoaue. 

In  an  action  to  foreclose  a  mortgage,  where  it  is  found  that  the  mort- 
gage had  been  paid  by  the  rents  and  profits  received  by  defendant  while 
In  possession,  and  the  complaint  is  thereupon  dismissed,  it  is  error  to 
award  costs  in  favor  of  defendant 

Appeal  from  special  term. 

Action  by  Lucy  A.  Smith,  as  administratrix,  and  another,  against 
Moses  H.  Cross  and  Mary  J.  Cross.  The  complaint  waa  dismissed, 
and  plaintiffs  appeal.     Modified. 
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In  Angnst,  1877,  this  action  was  commenced  to  foreclose  a  mortgage  given 
collaterally  to  a  bond  executed  by  Moses  H.  Cross  to  one  Samnel  Wilson. 
The  mortgage  was  given  to  secure  the  consideration  stated  therein,  of  ^,000, 
and  covered  lands  In  Jefferson  county.  In  the  complaint  It  Is  averred  that 
"the  said  mortgage  was  given  to  secure  a  part  of  the  purchase  price  of  the 
above  described  premises."  The  answer  of  Moses  H.  Cross  and  the  answer 
of  Mary  J.  Cross  contained  averments  setting  out  that  the  mortgage  was 
usurious,  having  been  made  for  the  purpose  of  raising  money,  and  sold  by 
Wilson,  the  mortgagee,  to  one  Timothy  Smith  for'  the  sum  of  $4,500,  and  no 
more.  Several  trials  have  been  had,  and  several  appeals  taken,  in  the  case. 
See  16  Hun,  488;  25  Hun,  68;  90  N.  Y.  549.  The  only  conclusion  of  law 
stated  by  the  referee  whose  trial  Is  under  review  was  as  follows:  '^That 
the  plaintiffs'  complaint  be  dismissed,  and  that  the  plaintiffs  recover  costs, 
unless  the  offer  made  herein  by  defendants  Moses  H.  Cross  and  Mary  J. 
Cross  was  more  favorable  to  plaintiffs,  at  the  time  of  the  offer,  than  the ' 
amount  then  due  on  the  mortgage.  In  which  case  plaintiffs  are  to  have  costs 
to  the  time  of  the  offer,  and  defendants  costs  subsequently  thereto."  The 
referee  found,  among  other  conclusions  of  fact,  viz.:  "The  plaintiffs  are 
entitled  to  enforce  the  collection  of  said  mortgage  to  tiie  amount  of  $4,500 
advanced  by  Timothy  Smith,  as  hereinbefore  found,  with  legal  Interest  there- 
on, less  the  amount  paid  or  applied  thereon  out  of  moneys  received 
for  rents."  He  also  found  the  said  sum  of  $4,500,  with  Interest  thereon,  was 
all  paid  prior  to  January  1,  1894.  The  referee's  report  bears  date  July  12, 
1884.  A  judgment  has  been  entered  In  Jefferson  county  clerk's  <^ce  th^«on, 
dismissing  plaintiffs'  complaint,  and  awarding  def«idants  the  sum  of  $733.62 
as  and  for  their  costs  and  disbursements  of  the  trial,  and  the  appeal  sow 
before  us  Is  from  that  Judgment. 

Argued  before  HARDIN,  P.  J,  and  MARTIN  and  MERWIN,  JJ. 

Henry  Pureell,  for  appellants. 
James  A.  Ward,  for  respondents. 

HARDIN,  P.  J.  Plaintiffs'  learned  counsel  insists  that  the  referee 
erred  in  making  certain  findings  of  fact  which  support  plaintiffs' 
right  to  recover  the  amount  advanced  by  the  assignee  of  the  mort- 
gage, to  wit,  14,500,  notwithstanding  the  defense  of  usury,  in  accord- 
ance with  the  principles  laid  down  in  Miller  v.  Zeimer,  111  N.  Y.  443, 
18  N.  E.  716.  It  seems  the  complaint  was  like  an  ordinary  one  in 
mortgage  foreclosure  cases,  and  that  the  prayer  in  the  complaint 
was  for  a  judgment  declaring  95,000  of  principal  to  be  due  upon  the 
mortgage.  However,  the  answer  sets  up  in  detail  the  facts  relating 
to  the  circumstances  of  the  origin  of  the  mortgage,  and  of  the  sale 
thereof  by  the  mortgagee  to  Timothy  Smith;  and  so  far  as  we  are 
able  to  discover  from  the  course  of  the  trial,  as  presented  in  the  case 
before  us,  no  objection  was  taken  during  the  progress  of  the  trial 
which  called  the  attention  of  the  referee  to  the  point  now  suggested. 
Appellants  call  our  attention  to  the  case  of  Day  t.  Town  of  New  Lots, 
107  N.  Y.  148,  13  N.  E.  915,  and  Romeyn  v.  Sickles,  108  N.  Y.  650, 
15  N.  E.  698,  which  were  actions  at  law  where  technical  rules  were 
applied  to  the  pleadings.  However,  as  near  as  we  can  discover  from 
the  course  of  the  trial  in  this  case,  the  question  which  those  cases 
determined  was  not  fairly  presented  to  the  referee.  It  seems  the 
parties,  by  the  course  of  the  trial,  assumed  that  the  rule  which  is 
applicable  to  cases  in  equity  applied,  and  that  the  referee  was 
authorized  to  give  such  relief  as,  at  the  time  of  pronouncing  his  de- 
cree, according  to  the  proofs  presented  and  principles  of  equity,  the 
'es  were  entitled  to  by  the  case  presented.    He  seems  to  have 
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ascertained  the  amount  of  principal  and  interest  due  upon  tlie  mort- 
gage upon  the  basis  of  its  being  valid  to  the  extent  of  f  4,500;  and, 
baving  ascertained  that  amount,  he  then  proceeded  to  apply,  upon 
tlxe  eyidence  produced  before  him  in  this  case  (and  perhaps  in  the 
other  action  brought  to  redeem  from  the  mortgage,  which  was  tried 
a.t  the  same  time  before  him),  and  upon  such  evidence  reached  the 
conclusion  that  "the  said  sum  of  |4,500,  with  interest  thereon,  was 
all  paid  prior  to  January  1,  1894,''     By  adopting  such  course  he 
xoanifestly  received  evidence  of  facts  and  circumstances  of  the 
parties  beyond  the  exact  limits  of  the  issues  originally  framed  be- 
tween the  parties.     After  a  sale  of  the  premises  upon  a  decree  of 
foreclosure,  the  plaintiffs  took  possession,  and  received  the  rents  and 
profits  of  the  land  covered  by  the  mortgage,  and  equitably  they 
should  be  charged  with  the  amount  thereof;   and  upon  an  ascer- 
tainment of  the  amount  received  it  was  proper  to  state  the  amount 
of  the  principal  and  accrued  interest,  and  upon  such  amount  to  apply 
tbe  rents  received,  on  the  mortgage,  in  accordance  with  the  findings 
of  the  referee,  taking  as  a  basis  |4,500  and  interest  thereon;  and  the 
plaintiffs,  if  anything   remained   due  upon   the   mortgage,   were 
equitably  entitled  to  a  decree  establishing  that  amount,  and  a  pro- 
vision to  the  effect  that  unless  the  same  should  be  paid  the  defend- 
ants' right  therein  should  be  foreclosed.     Buckman  v.  Astor,  9 
Paige,  517.     Plaintiffs'  character  as  mortgagees  in  possession  could 
not  be  divested  until  the  application  of  the  rents  had  been  made  by 
the  court  in  satisfaction  of  the  mortgage.     Hubbell  y.  Monlson,  63 
N.  Y.  225. 

2.  We  have  assumed  that  the  evidence  warranted,  as  we  think  it 
did,  the  findings  of  fact  made  by  the  referee  to  the  effect  that  the 
mortgage  was  valid  to  the  extent  of  f  4,500  and  interest  thereon. 

3.  It  Is  contended  by  the  appellants  that  there  were  certain  ad- 
missions in  the  answer  which  precluded  the  defendants  from  giving 
proof  of  the  circumstances  relating  to  the  alleged  usury  in  the  mort- 
gage. The  course  of  the  trial  seems  to  have  assumed  tliat  the 
questions  relating  to  the  inception  of  the  mortgage  were  raised  by 
the  pleadings.  Under  such  circumstances,  we  think  the  plaintiffs 
are  too  late  in  their  objection.  The  answers  were  very  broad,  and 
warranted  the  admission  of  all  the  facts  and  circumstances  that  were 
developed  relating  to  the  alleged  usury  in  the  mortgage.  It  is  diffi- 
cult to  see  that  the  plaintiffs  in  that  regard,  have  been  surprised  or 
misled  by  the  course  of  the  trial.  The  course  of  the  trial  is  quite 
different  from  that  pursued  in  Dunham  v.  Cudlipp,  94  N.  Y.  129. 

4.  Several  exceptions  were  taken  during  the  progress  of  the  trial, 
to  which  attention  has  been  given,  and  it  is  not  believed  that  they 
present  prejudicial  error,  which  requires  us  to  interfere.  This  is  an 
equity  action.  See  opinion  of  Cross  v.  Smith  (d  this  term)  32  N.  Y. 
Supp.  671. 

5.  According  to  the  course  of  the  trial  and  the  findings  made  by 
the  referee,  it  is  quite  apparent  that  the  referee  finally  reached  the 
conclusion  to  dismiss  the  complaint  on  the  ground  that  the  bond 
and  mortgage,  so  far  as  they  were  valid,  had  been  paid  by  the  rents 
received  by  the  plaintiffs  of  the  premises.     It  appears  by  the  case 
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that  during  tixe  hearing  before  the  referee  the  trial  "was  snap* 
by  consent  of  the  parties,  and  the  action  in  this  court;  brought  I 
defendant  Mary  J.  Cross  against  the  plaintiffs  herein,  for  tl 
demption  of  said  mortgaged  premises,  on  the  ground  that  the 
gage  had  been  fully  paid,  and  which  case  is  now  on  appeal  t 
general  term,  was  proceeded  with  before  the  same  referee  who 
this  action."     The  case  then  continues  to  state,  viz.: 

"On  the  trial  of  said  redemption  action  the  plaintiffs  in  that  case 
evidence  before  the  referee  from  which  the  referee  found  tliat  betweei 
1,  1878,  and  March  1,  1894,  while  the  plainUCCs  in  this  action  were  i 
session  of  the  said  mortgaged  premises,  they  received  in  rents  from  the 
the  sum  of  $12,477.04;  and  the  defendants  In  that  action,  the  plaint 
this,  gave  evidence  from  which  the  referee  found  tliat  while  the  said 
titfa  were  in  possession  of  said  mortgaged  premises  tliey  paid  out,  f 
benefit  of  the  same,  the  sum  of  $3,951.10.  The  amounts  so  found  I 
referee  as  having  been  received  and  disbursed  are  fully  set  out  in  t 
nineteen  of  his  said  report,  which  is  here  referred  to." 

After  the  parties  had  adopted  such  a  course  for  the  trial  o 
action,  and  in  pursuance  thereof  it  had  been  made  to  appear  b 
dence  which  warranted  the  finding  that  "the  said  sum  of  $4,50i 
all  paid  prior  to  January  1,  1894,"  we  think  the  discretion  exei 
by  the  referee  in  respect  to  the  costs  was  erroneous.  After  i 
ing  such  conclusions,  he  might  properly  hare  dismissed  the 
plaint  without  costs,  and  we  are  of  the  opinion  that  he  ougli 
to  have  awarded  costs  in  favor  of  the  defendants.  We  thin 
judgment  should  be  modified  by  striking  therefrom  the  costs  aw 
against  the  plaintiffs,  and,  as  modified,  affirmed,  without  costs  c 
appeal  to  either  party. 

Judgment  modified  by  striking  therefrom  the  costs  aw 
against  the  plaintiffs,  and  as  modified  afiirmed,  without  costs  < 
appeal  to  either  party.     All  concur. 


SIMMONS  V.  PETERS. 

(Supreme  Court,  General  Term,  Fourth  Department     February,  18 

Habtbr  and  Sebvant— Risks  iLssnMEO. 

Where  appliances  for  closing  the  door  of  an  elevatCHr  shaft  in  defei 
building  had  become  so  out  of  repair  that  at  times  the  door  would  not 
and  a  sarvant  of  defendant  who  was  injured  by  walking  into  the 
tlirough  the  open  door,  there  not  being  sufBclmt  light  for  her  to  o 
the  absence  of  the  elevator,  testifies  that  she  knew  nothing  abo 
appliances,  and  never  saw  the  door  open  except  when  the  derate 
there.  It  is  error  to  hold  as  a  matter  of  law  that  the  servant  assum 
risk  incident  to  such  defects. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Sarah  M.  Simmons  against  Catherine  A.  Peters 
cover  damages  for  personal  injuries.     Plaintiff  was  nonsuitec 
appeals.     Reversed. 

Argued  before  HAEDIN,  P.  J.,  and  MARTIN  and  MERWE 

White  &  Cheney,  for  appellant 
W.  S.  Andrews,  for  respondent. 
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HABDIN,  P.  J.  Defendant  waa  engaged  in  the  manufacture  of 
shirts  on  Noxson  street,  in  the  city  of  Syracuse,  on  the  7th  of  Aprilj 
1890,  the  business  being  under  the  superrision  of  her  husband,  Henry 
Peters.  She  occupied 'the  first  floor,  and  the  whole  of  the  second, 
third,  and  fourth  floors.  On  the  morning  of  April  7,  1890,  which 
was  a  dark,  rainy  morning,  Brown,  one  of  defendant's  employ^ 
having  reached  the  store  shortly  after  7  o'clock,  found  the  elevator 
door  closed  and  locked  While  he  was  unlocking  the  door,  the  plain- 
tiff and  her  two  daughters  and  Miss  Garthe  and  Miss  Washner 
entered  the  building.  They  advanced  towards  the  elevator,  some 
18^  feet  distant  from  where  they  entered  the  building;  and  at  that 
moment  Brown  called  out  to  them  to  hurry,  and  he  opened  the 
elevator  door,  stepped  inside,  and  reached  for  the  cable,  so  ^s  to 
bring  the  elevator  car  down,  which  was  on  the  fourth  floor.  As  he 
swung  into  the  elevator,  he  seems  to  have  been  partially,  if  not 
wholly,  out  of  sight  of  the  plaintiff,  who  was  then  some  9  feet  distant 
from  Urn,  and,  when  he  reappeared,  the  plaintiff  was  some  4  or  6 
feet  distaat  from  him.  Brown  was  about  3  or  4  feet  from  the  door 
when  she  walked  in.  Brown,  on  taking  hold  of  the  cable,  discov- 
ered that  the  elevator  was  locked  at  ti^e  fourth  floor;  and  as  he 
turned  and  stood  in  the  doorway,  facing  the  women,  with  his  back 
against  the  casing,  his  right  hand  was  on  the  cable,  and  his  left  hold- 
ing the  door,  which  had  closed  against  his  arm.  The  door  was  open 
about  2^  feet.  The  plaintiff  continued  to  walk  steadily  forward. 
Miss  Gterthe  had  a  wet  umbrella,  and  she  jokingly  spattered  some 
drops  of  water  on  Brown,  and  he  let  go  his  hold  upon  the  cable  and 
the  door,  and  turned  from  the  elevator  suddenly,  took  a  step  or  two 
from  the  doorway,  and  seized  the  umbrella.  The  plaintiff,  advan- 
cing, in  the  absence  of  gaslight,  reached  the  elevator,  stopped,  and 
looked  ahead,  saw  the  door  standiug  open,  and,  supposing  that  she 
saw  the  elevator  car,  walked  in,  and  fell  a  distance  of  some  12  feet 
into  the  cellar,  breaking  her  leg,  from  which  resulted  an  amputation, 
and  sustaining  injuries  for  which  this  action  was  brought  l^e 
door  stood  abmit  2^  feet  open  at  the  time  she  passed  in.  There  was 
some  evidence  tending  to  show  that  the  door  was  stuck  on  the 
uneven  and  worn  shoulder.  She  had  ridden  upon  the  elevator  on 
previous  occasions,  and  on  no  occasion  had  she  seen  the  door  open, 
except  when  the  elevator  car  was  at  the  landing.  She  had  In  one 
hand,  at  the  time  she  entered  the  building,  a  dinner  box,  and  in  the 
other  a  can  of  coffee,  and  did  not  herself  touch  the  door.  She  had 
been  accustomed  to  use  the  elevator  with  some  40  other  women  for 
approach  to  the  fourth  floor,  where  she  was  engaged  in  the  perform- 
ance of  her  duties,  and  apparently,  from  her  experience  and  observa- 
tion of  such  use,  she  supposed  that,  when  the  door  was  open,  it  indi- 
cated that  the  elevatOT  car  was  present  It  appears  in  tie  evidence 
that  the  husband  of  the  defendant  had  previously  received  a  warning 
that  the -condition  of  the  elevator  door  was  defective.  He  was  at 
that  time  acting  as  manager  for  his  wife,  and,  as  such,  was  carrying 
on  the  business,  and  he  knew  that  the  door  did  not  have  automatic 
attachments,  and  had  seen  the  elevator  door  remain  partly  open  on 
«ome  occasions.     There  is  no  exact  evidence  as  to  the  length  of 
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time  that  elapsed  from  the  moment  when  Brown  stepped  away  from 
the  door  and  the  moment  when  plaintiff  fell.  There  ia  evidence  to 
the  effect  that,  from  the  time  Brown  stepped  oat  of  the  opening  and 
the  time  when  the  plaintiff  walked  in,  the  door  remained  in  a  sta- 
tionary position,  leaving  an  opening  of  about  2^  feet,  and  that  the 
door  was  stationary  when  the  plaintiff  passed  into  the  opening. 

In  chapter  462  of  the  Laws  of  1887,  in  section  8,  it  is  provided  as 
follows: 

"It  shall  be  the  duty  of  the  owner,  agent  or  leasee  of  any  manufactorins 
establishment  where  hoisting  shafts  or  well  holes  are  used,  to  cause  the  same 
to  be  properly  and  substantially  enclosed  or  secured.  If  in  the  option  of  the 
inspector  it  is  necessary  to  protect  the  life  or  limbs  of  those  employed  in 
such .  establishments.  It  shall  also  be  the  duty  of  the  owner,  agent  or 
lessee  to  provide  or  cause  to  be  provided  such  proper  trap  or  aatomatic 
doors,  80  fastened  in  or  at  all  elevator  ways  as  to  form  a  substantial  sor- 
face  when  closed,  and  bo  constructed  as  to  open  and  close  by  action  of 
the  elevator  In  its  passage,  either  ascending  or  descending." 

The  evidence  warranted  a  finding  by  the  jnry  tliat  the  statute  had 
not  been  complied  with  by  the  defendant  Gnetig,  the  factory  in- 
spector, who  had  been  in  the  discharge  of  his  duty  upon  the  premises 
of  the  defendant,  and  made  an  examination  of  the  door,  testified  as 
follows,  viz.: 

"I  worked  the  door  myself.  It  didn't  work.  I  opened  It.  It  didn't  close 
when  the  elevator  left  it.  It  was  not  closed  at  the  time,  it  was  open,  when 
I  came  there.  *  •  *  The  door  Itself  and  its  connections  had  no  connec- 
tioa  with  the  elevator.  *  •  *  An  automatic  door  on  an  levator  is  a 
door  that,  works  by  the  action  of  the  elevator  itself;  either  going  up  or  com- 
ing down  opens  the  elevator  door  when  it  strikes  a  landing,  and  doses  it 
when  it  leaves  it;  a  door  which  is  governed  and  held  in  place  by  the  actiioD 
of  the  elevator  in  its  motion,  ascending  or  descending." 

The  witness  added: 

"Then  there  are  others  that  have  trapdoors  that  open  and  ahat.  •  •  • 
There  always  must  be  a  weight  to  close  them." 

The  evidence  shows  that  the  defendant's  elevator  door  was  hong 
by  iron  supports  to  wheels  resting  on  the  tracks,  moving  in  grooves; 
the  tracks  inclined  towards  the  shutting  of  the  door;  and  that  the 
door,  if  it  followed  the  incline  downward,.would  shut  It  was  about 
6  feet  in  width,  and  6|  to  7  feet  high,  and  the  sill  was  a  solid  board, 
grooved  out  so  as  to  leave  a  shoulder  on  each  aide.  Trucks  were 
used  on  the  ground  fioor  for  wheeling  goods,  and  they  were 
wheeled  across  the  sills  into  the  elevator,  and  they  had  slivered 
the  shoulder,  and  worn  it  down,  so  that  it  had  become  uneven, 
rounded,  and  would  allow  the  door  to  catch.  "As  the  door  ap- 
proached being  shut,  it  would  gradually  go  down  into  these  grooves, 
and,  the  shoulders  being  worn  off,  it  didn't  run  perfectly  straight 
It  would  catch  on  these  shoulders,  and  stopw  Instead  of  shutting, 
it  would  then  stand  partly  open,  without  any  one's  holding  it"  That 
condition  of  things  had  existed  some  six  months  prior  to  -the  acci- 
dent. It  appeared  in  the  evidence  that,  "before  the  time  of  the  acci- 
dent, there  was  no  person  whose  business  it  was  to  regulate  the  ele- 
vator regularly,"  and  that  "there  were  no  published  or  oral  rales  with 
reference  to  its  operation." 
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Whether  the  defendant  was  guilty  of  negligence  which  contributed 
to  the  injury  receired  by  the  plaintiff,  and  whether  the  plaintiff  was 
free  of  contributory  negligence,  were  questions  of  fact  which  should 
have  been  submitted  to  the  jury.  Freeman  t.  Paper  Mill  Co.  (Sup.) 
15  N.  Y.  Supp.  657;  Tousey  v.  Roberts,  114  N.  Y.  316,  21  N.  E.  399; 
Peil  T.  Reinhart,  127  N.  Y.  381,  27  N.  E.  1077;  Morrison  v.  Telegraph 
Co.  (Sup.)  23  N.  Y,  Supp.  257.  But  it  is  contended  by  the  respondent 
that  the  plaintiff  assumed  any  risk  that  might  be  caused  by  the  de- 
fects and  insufficiencies  of  the  approaches  and' appliances  in  and 
about  the  elevator.  It  appears  by  the  evidence  that  she  had  been 
for  some  Ave  months  in  the  employ  of  the  defendant,  and  had  most  of 
that  time  used  the  elevator  in  the  morning  and  evening,  as  she  had 
occasion  to  approach  and  leave  the  room  on  the  fourth  floor,  where 
she  was  engaged  in  the  performance  of  her  duties  for  the  defendant 
Plaintiff  testified: 

"I  knew  nothing  about  tbe  appliances  the  elevator  had  or  didn't  have  to 
canse  It  to  open  or  shut.  I  never  saw  the  door  open  only  when  the  elevator 
was  there,  and  somebody  there  to  hold  It  open.  I  had  never  seen  It  standing 
open  wltbont  anybody  holding  it,  as  upon  this  morning." 

In  Benzing  v.  Steinway,  101 N.  Y.  547,  5  N.  E.  449,  it  was  said: 
"Tbe  risks  of  the  service  which  a  servant  assimies  in  entering  the  employ- 
ment of  a  master  are  those  only  which  occur  after  the  due  performance  uy 
tbe  employer  of  those  duties  which  the  law  enjoins  upon  him." 

Ford  V.  Railway  Co.,  124  N.  Y.  493,  26  N.  E.  IIOL 

The  rule  is  restated  in  Abel  v.  Canal  Co.,  128  N.  Y.  662,  28  N.  E, 
663;  Pantzar  v.  Mining  Co.,  99  N.  Y.  869,  2  N.  E.  24;  Davidson  v. 
Cornell,  132  N.  Y.  234,  30  N.  E.  573. 

In  Knisley  v.  Pratt,  75  Hun,  323,  26  N.  Y.  Supp.  1010,  allusion  was 
made  to  the  rule  in  the  following  language: 

"A  servant  who  enters  tbe  employ  of  a  master  assumes  the  risk  incident  to 
such  employment  where  the  dangerous  stnictures  or  implements  are  open  and 
visible  and  known  to  him;  but  in  case  the  employer  owes  such  employ^ 
a  doty  which  is  not  discharged,  and  is  guilty  of  negligence  in  not  perform- 
ing snch  duty,  if  the  injury  is  the  result  of  such  negligence  of  duty  the 
risk  is  not  one  which  is  assumed  by  tbe  servant" 

We  think  it  should  not  be  stated,  "as  matter  of  law,  that,  under 
the  facts  of  the  present  case,  the  plaintiff  assumed  the  risk."  Warn 
V,  Railroad  Co.,  80  Hun,  71,  29  N.  Y.  Supp.  897. 

In  Simpson  v.  Rubber  Co.,  80  Hun,  415, 30  N.  Y.  Supp.  339,  the  rule 
is  again  stated,  and  a  majority  of  the  court  held  in  that  case  that  a 
party,  "knowing  that  the  machinery  is  not  guarded  as  prescribed  by 
statute,  does  not  waive  the  provisions  of  the  statute,  nor  does  he 
assume  such  obvious  risks  as  are  incident  to  the  use  of  the  machinery 
without  the  required  safeguards."  In  tliat  case  the  plaintiff  knew  of 
the  defects,  and  continued  in  the  employ,  and  the  trial  court  refused 
to  charge  that  he  waived  the  provisions  of  the  statute,  and  assumed 
such  obvious  risks  as  were  incident  to  the  use  of  the  machinery  in 
that  condition;  and  a  majority  of  the  court,  at  general  term,  ap- 
proved of  the  refusal  to  so  charge. 

In  the  case  in  hand  the  evidence  was  sufficient  to  justify  the  jury 
in  finding  that  the  plaintiff  had  no  knowledge  of  the  defects  and  in- 
sufficiencies in  regard  to  the  appliances  and  surroundings  of  the 
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elevator  In  nse  upoo  defendant's  premises.  Under  snch  cucmn- 
stiinces,  we  think  it  was  error  to  hold  as  matter  of  law,  as  apparently 
the  trial  judge  did,  that  the  plaintiff  assumed  the  risks  occasioned  by 
such  defects  and  deficiencies. 

The  case  of  Cullen  v.  Norton  (N.  Y.  App.)  26  N.  E.  905,  differs  from 
the  case  in  hand.  There  the  accident  resulted  from  a  negligent  act 
done  in  the  very  conrse  of  the  work,  and  by  a  fellow  workman  of  the 
deceased.  The  master  had  provided  a  competent  and  erperienced 
foreman,  who  had  been  in  his  employ  a  nnmber  of  years,  and  was  not 
chargeable  with  the  consequences  "of  a  place  for  work  made  danger- 
ons  only  by  the  carelessness  and  neglect  of  a  fellow  servant," 

We  think  the  nonsuit  was  erroneonsly  granted.  Judgment  and 
order  reversed  on  the  exceptions,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event    All  concur. 


GRIN  NELL  T.   TAYLOB. 
(Supreme  Coort.  General  Term,  Fourth  Department    February,  1S95.) 

1.  Neomoenoe— Hahaobicknt  of  Hobbb  ik  Btrbbt— Gtidbhcb. 

While  defendant  was  going  along  the  sidewalk  of  a  Tillage  street  lead- 
ing a  hone  in  the  roadway,  the  hoiae  swerred  to  the  sidewalk,  and  kicked 
plaintiff,  who  was  walking  thereon.  BM,  that  it  was  proper  to  receive 
in  evidence,  bearing  on  defendant's  ne^igence,  a  village  ordinance  for- 
bidding any  one  to  lead  a  horse  on  a  sidewalk  In  the  villaga 

2.  Same— iNBTBCCTioirB. 

Where  the  court  was  aaked  to  diarge  In  snch  case  tbat  "it  was  not  of 
itself  negligence  toe  defendant  to  walk  upon  the  sidewalk  and  I^d  his 
horse  in  the  road  at  the  aide  of  the  sidewalk,  notwithstanding  the  horse 
occasionally  and  against  his  resistance  stepped  his  foot  upon  tbe  side- 
walk," it  was  not  error  to  reply,  "I  leave  it  to  the  Jury  to  say  whether, 
under  the  circumstances  of  the  case,  it  was  negligence." 
8.  Damages — Evidence — Loss  or  Eabninos. 

In  an  action  for  personal  injuries,  the  value  of  plaintiff's  services  in  her 
business  may  be  considered  in  estimating  the  damages. 

Appeal  from  circuit  courts  Jefferson  county. 

Action  by  Harriet  A.  GrinneU  against  William  G.  Taylor  to  re- 
cover damages  for  personal  injuries.  From  a  judgment  entered  on 
a  verdict  in  favor  of  plaintiff  for  $5,000,  and  from  an  order  denying 
a  motion  for  a  new  trial  made  on  the  minutes,  defendant  appeals. 
Affirmed.  

Argued  before  HARDIN,  P.  J,  and  MARTIN  and  MERWIN,  JJ. 

Frederick  W,  Thomson,  for  appellant 
C.  W.  Thompson,  for  respondent. 

HARDIN,  P.  J.  Plaintiff  in  her  complaint  alleges  that  on  the 
22d  day  of  April,  1893,  she  was  traveling  on  foot  upon  the  sidewalk 
in  the  principal  street  in  the  village  of  Alexandria  Bay,  and  that  de- 
fendant on  the  same  occasion  was  wrongfully,  unlawfully,  and  care- 
lessly leading  a  horse  along  and  upon  the  sidewalk,  traveling  in  an 
opposite  direction,  "and  the  defendant  so  carelessly  and  negligently 
1^  and  managed  his  horse  aforesaid  as  to  permit  his  said  horse  to 
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attack  and  kick  the  plaintiff  in  her  back,  and  in  the  region  of  her 
back,  while  she  was  upon  or  near  said  walk,  which  attack  and  kick- 
ing as  aforesaid  was  inflicted  upon  plaintiff  without  fault  or  neglect 
on  her  part"  The  defendant  denied  the  allegationB  of  the  com- 
plaint, and  alleged  that  the  injuries  received  by  the  plaintiff  were  not 
due  to  any  negligence,  fault,  or  carelessil^s  of  the  defendant,  but 
■were  received  by  the  plaintiff  and  were  caused  on  account  of  the 
plaintiff's  own  fault,  negligence,  and  want  of  caie,  and  that  plain- 
tiff inflicted  the  injuries  herself  upon  her  own  person.  At  the  close 
of  the  plaintiff's  evidence  the  defendant  moved  for  a  nonsuit  upon  the 
alleged  grounds: 

"(1)  The  plaintiff  has  failed  to  make  out  a  cause  of  action  against  the  de- 
fendant. (2)  The  plalntltC  has  failed  to  show  any  negligence  upon  the 
part  of  the  defendant.  (3)  The  plaintiff  has  failed  to  show  Ticiousness  upon 
the  part  of  the  defendant's  horse,  or  that  he  had  previous  knowledge  of  any 
vice  in  the  horse.  (4)  That  the  plaintiff,  if  there  was  any  negligence,  h^- 
self  contributed  to  the  alleged  injury." 

The  motion  was  denied,  and  at  the  time  the  court  observed: 

"I  will  not  hold  as  matter  of  law  the  defendant  in  this  case  had  a  right 
to  lead  his  horse  in  such  close  proximity  to  the  sidewalk  when  people  are 
passing  along.  I  think  I  will  leave  it  to  the  Jury,  under  all  the  circum- 
stances, to  say  whether  the  defendant  exercised  proper  care  In  the  man- 
agement of  this  horse,  considering  where  he  was  and  all  about  it,  what  the 
horse  was  doing,  and  all  the  facts." 

At  the  close  of  the  whole  evidence  a  similar  motion,  on  similar 
grounds,  was  repeated  by  the  defendant,  and  an  exception  taken  to 
the  denial  thereof.  It  is  contended  by  the  appellant  that  the  plain- 
tiff failed  to  show  any  negligence  on  the  part  of  the  defendant  It 
appeared  that  the  village  of  Alexandria  is  incorporated,  and  has  a 
population  of  about  1,500,  and  that  Walton  is  one  of  the  principal 
streets;  and  that  on  the  22d  of  April,  1893,  the  defendant  was  the 
owner  of  a  young,  strong  horse  about  6  years  of  age,  and  weighing 
8ome  1,250  pounds,  and  was  leading  him  easterly  along  Walton  street 
to  a  blacksmith  shop;  and  there  was  some  evidence  tiiat  the  defend- 
ant walked  on  the  sidewalk  on  the  northerly  side  of  the  street,  and 
the  horse  was  part  of  the  time  walking  along  the  outer  edge  of  the 
walk,  playing,  prancing,  rearing,  and  occasionally  stepping  upon  the 
sidewalk;  and  the  defendant  was  walking  abreast  of  his  shoulder, 
and  grasping  the  halter  down  to  about  18  inches  from  the  head.  The 
plaintiff  was  returning  home  from  a  neighbor's  upon  the  sidewalk, 
amd  met  the  defendant  on  the  sidewalk  near  Coy's  house,  when  she 
perceived  the  actions  of  the  horse,  and,  appreciating  the  danger, 
stepped  off  the  walk  into  Coy's  yard,  away  from  defendant,  when  the 
horse  kicked  her,  striking  her  with  one  foot  in  the  small  of  the  back, 
on  the  left  sidd,  over  the  kidneys.  She  did  not  fall,  but  staggered  a 
few  steps,  and  sat  down  on  the  piazza  in  front  of  Coy's  house. 
After  the  kicking,  the  horse  swung  around  crosswise  of  the  street, 
■with  his  head  toward  the  walk,  and  there  is  evidence  that  the  de- 
fendant then  said,  "Girl,  did  he  hit  you?"  to  ■which  plaintiff  replied, 
"Yes."  Thereupon  the  defendant  said,  "Where  did  he  hit  you  ?"  and 
the  plaintiff  replied,  "On  my  back."  The  defendant  then  went  on  to 
the  blacksmith  shop,  where  he  left  the  horse,  and  returned  to  the 
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house  of  Coy,  picking  up  the  books  which  were  dropped  by  plaintiff 
in  the  yard  when  the  collision  took  place.  After  sitting  on  the 
piazza  a  few  minutes,  plaintiff  entered  the  house,  when  one  Blanche 
Hibbard  came  down  from  upstairs  into  the  room  where  the  plaintiff 
sat,  and  bathed  plaintiff's  hands  with  hot  water,  and  gare  her  some 
camphor.  The  plaintiff  aad  Miss  Hibbard  went  into  the  bedroom, 
where  Miss  Hibbard  examined  the  plaintiff's  back,  and  testifies  she 
saw  a  large  red  spot  about  the  size  of  a  tea  saucer  in  the  plaintiffs 
back,  on  the  left  side.  This  occurrence  was  about  11  o'clock  in  the 
forenoon,  and  the  plaintiff,  after  remaining  at  Coy's  house  for  a  time, 
walked  home,  a  short  distance,  and,  it  is  claimed,  with  the  assistance 
of  the  defendant  Miss  Hibbard  testifies  that  during  the  time  that 
defendant  was  et  the  house  of  Coy  she  "heard  him  say  he  was  just 
going  to  tell  Mrs.  Grinnell  to  step  off  the  walk."  The  witness 
McCue  testifies  that  he  had  a  conversation  with  the  defendant  a  few 
days  after  the  occurrence,  and  the  witness  says: 

"I  met  him  ou  the  sidewalk,  and  he  asked  me  how  the  ^rl  was.  I  told  him 
I  could  hardly  say;  and  he  made  the  remark  to  me,  at  that  time,  *I  was 
just  agoing  to  tell  her  to  leave  the  walk.'  That  was  the  conversation  we 
had." 

In  the  course  of  the  testimony  delivered  by  the  plaintiff  herself, 
she  testifies  that  when  she  turned  the  corner,  comiog  up  the  street 
to  Coy's  from  the  lane  going  back  up  Walton  street,  she  noticed  the 
defendant  coming  w^ith  a  horse  at  Keeler's.     She  says: 

"The  horse  was  prancing,  and  I  noticed  Mr.  Taylor's  hand,— from  the 
horse's  nose  to  his  hand  a  rope  about  like  that  (Indicating),— and  I  looked 
up.  He  had  hold  of  a  rope  at  a  distance  from  the  horse's  head  of  about 
half  a  yard,  I  should  think.  The  other  hand  down  like  this  (Indicating),  by 
his  side,  swinging  like  that;  and  I  started  to  leave  the  walk  when  I  saw 
that,— saw  the  horse.  I  just  stepped  off  the  walk  into  the  yard  of  Coy's 
house,  when  the  horse  hit  me  on  the  left  side  of  my  back,  and  staggered  me. 
I  didn't  go  down,— It  Just  staggered  me;  and  I  put  my  hand  up  against 
the  center  of  the  piazza,— there  was  three  posts,— and  then  I  sat  down  there. 
When  Mr.  Taylor  got  the  horse  straightened  around,  so  that  he  could,  he  said. 
•Girl,  did  he  hit  you?'  and  I  said,  'Yes.'  He  said,  'Where  did  he  hit  your 
I  said,  'On  my  back.'  He  said,  'Did  he  hurt  you  much?  And  I  said.  *I 
(ton't  think  it  did.  Tou  may  go  on;  you  need  not  wait.'  After  kicking 
me,  the  horse  went  out  Into  Walton  street,  because  Mr.  Taylor's  bade  was 
to  me  when  I  was  sitting  on  the  porch,  after  I  sat  down.  The  horse  was 
standing  crosswise  of  the  street  It  was  a  board  walk,  four  feet  wide.  I 
think.  The  horse  was  stepping  on  the  walk,  and  on  the  ground,  first  one, 
and  then—   Just  touching  the  walk." 

In  the  course  of  her  cross-examination  she  says: 

"When  I  first  saw  the  horse,  he  wasn't  in  the  road  at  all.  He  was  step- 
ping on  the  sidewalk,  and  then  on  the  grass,— first  one  foot,  and  then  the 
other,  by  the  side  of  the  sidewalk.  It  was  the  roadside;  the  side  of 
the  sidewalk,  too.  *  *  *  He  was  not  exerting  himself  very  much. 
He  was  not  struggling  with  the  horse  to  keep  him  in  subjection.  He  was 
waiKing  right  along,  fast  The  halter  was  drawn  kind  of  taut  He  waa 
back  from  the  horse's  neck  a  little  ways.  •  •  •  Before  I  came  opposite 
the  horse  I  hadn't  got  into  the  yard  at  all.  I  had .  Just  stepped  onto  the 
ground  when  the  horse  hit  me.  I  bad  Just  stepped  off  the  walk  onto  the 
ground,  hardly  started  to  go,  when  he  hit  me;  so  that  I  was  on  the  side- 
walk, on  the  side  of  the  walk  next  to  the  yard.  Mr.  Taylor  was  there  otsxt 
to  the  road.    He  wasn't  way  out;  he  was  In  a  Uttle  ways  on  the  walk." 
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other  witnesses  were  called  who  stated  several  circnmstances 
observed  by  them,  and  related  such  part  of  the  occurrences  as  were 
known  to  them.     The  defendant,  in  the  coarse  of  his  testimony,  says: 

"The  road  waa  muddy,  and  the  walk  there  is  somewhat  lower  than  the 
road;  mud  and  water,  and  It  la  pretty  muddy  there,  and  I  stepped  onto 
the  walk  there,  and  followed  that  walk  until  I  crossed  Holland  street, 
and  continued  till  I  got  to  this  lane;  and  there  I  crossed  the  street  to  the 
shop.  The  horse  at  this  time  was  on  the  street  side  ot  the  walk.  He  was 
not  on  the  walk  at  any  of  those  times.  I  was  walking  on  the  edge  of 
the  walk,  leading  the  horse  with  my  right  hand.  I  bad  the  sla<±  of  the  halter 
la  my  left  hand.    I  bad  my  other  hand  up  to  the  ring  In  the  halter  stall." 

He  states  that  the  horse  was  not  prancing  when  he  met  her  and 
passed  her  about  opposite  the  comer  of  the  €k>y  house,  and,  in  far- 
ther description  of  what  took  place  at  the  time  of  the  alleged  col- 
lision, he  says  she  stood  with  her  hands  out;  "seemed  scared, — ^that 
is  what  I  would  call  it  She  appeared  scared;  yes,  sir,  in  fact,  was. 
80  that  it  caused  me  to  say,  'What  is  the  matter,  girl  ?'  and  she  said 
*I  think  your  horse  kicSed  me.'  Well,'  said  I,  If  he  did,  go  ajnd  sit 
down  on  the  piazza,  and  I  will  put  my  horse  in  the  shop  and  come 
back.'  So  she  walked  in  there,  over  to  the  piazza."  The  defend- 
ant called  some  witnesses,  who  observed  some  part  of  the  occurrence 
relating  to  the  alleged  collision,  tending  to  support  the  theory  of  the 
defendant  that  the  horse  did  not  strike  the  plaintiff.  Plaintiff  gave 
evidence  to  the  effect  that  there  was  an  ordinance  of  the  village  re- 
lating to  the  use  of  the  sidewalks  thereof,  in  the  following  language: 

"No  person  shall  ride  on  horseback,  or  lead  or  drive  any  horse,  cattle,  sheep 
or  swine,  or  roll  any  wheelbarrow  on  any  of  the  sidewalks  in  said  village 
otherwise  than  crossing  into  or  out  of  tbeir  premises,  or  for  the  purpose 
of  loading  or  unloading,  or  slide  or  skate  on  any  sidewalk  in  said  village, 
under  penalty  of  one  dollar  for  each  offense." 

The  ordinance  was  properly  received,  bearing  upon  the  question  of 
the  alleged  negligence  of  the  defendant.  In  McGrath  v.  Railroad 
Co.,  63  N.  Y.  530,  it  was  said: 

"Tbe  object  of  the  ordinance  waa  the  security  and  protection  of  the  trav- 
elers upon  the  streets.  The  defendant  must  be  held  to  have  known  of  its 
existence,  and  all  persons  within  the  city  were  bound  to  take  notice  of  It,  as 
If  it  bad  been  a  law  regularly  enacted  by  the  legislature." 

Near  the  close  of  the  opinion  ia  that  case  it  is  said,  viz.: 

"A  vl<^tion  or  disregard  of  tbe  ordinance,  while  not  conclusive  evidence  of 
negligence,  is  some  evidence  upon  tbe  question  to  be  submitted  to  the  jury, 
with  all  the  other  evidence." 

Upon  the  whole  evidence,  although  it  was  somewhat  conflicting, 
we  think  it  was  a  question  for  the  jury  to  determine  whether  the  de- 
fendant, under  the  circumstances,  was  guilty  of  negligence  in  the 
management  of  his  horse  on  the  occasion  when  the  alleged  injury 
took  place.  The  case  presented  differs  very  essentially  from 
Smith  V.  Matteson,  41  Hun,  216,  as  in  that  case  there  was  no  evi- 
dence "that  the  boy  employed  was  careless  in  the  discharge  of  his 
duties"  in  managing  the  cow,  and  there  waa  "no  evidence  that 
the  boys  did  or  omitted  an  act  which  caused  the  accident."  fhe 
evidence  called  upon  the  jury  to  determine  whether  the  defendant 
failed  to  use,  in  the  management  of  his  horsey  "the  reasonable  care 
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which  a  man  of  ordinary  prudence  might  be  expected  to  exercise 
under  like  circnmstances."  Snch  was  the  rale  of  law  stated  in 
Moynahan  t.  Wheeler,  117  N.  Y.  285,  22  N.  E.  702,  by  Danfortli,  J, 
near  the  close  of  his  opinion.  Daring  the  trial  the  judge  properly 
ruled  that  the  defendant  conld  not  be  made  liable  by  reason  of  any 
supposed  Ticiousness  of  the  horse,  as  the  evidence  did  not  establish 
it,  or  that  the  defendant  had  knowledge  that  the  horse  was  vicions 
(V'anLeuTen  t.  Lyke,  1  N.  Y.  515);  and  the  doctrine  of  tliat  case  was 
explained  in  Moynahan  v.  Wheeler,  supra.  In  the  course  of  the 
opinion  delivered  in  Dickson  v.  McCoy,  39  N.  Y.  400,  which  case 
involved  an  inquiry  as  to  whether  the  defendant  liad  been  goilty  of 
negligence  in  suffering  his  horse  to  go  at  large  upon  the  sidewalk, 
it  was  stated  that  the  negligence  of  the  defendant  rendoed  him 
liable.     The  following  language  was  used : 

"It  Is  not  necessary  that  a  horse  should  be  yidons  to  make  the  owner  re- 
sponsible for  injury  done  by  him  through  the  owner's  negligence.  •  •  * 
If  the  most  gentle  horse  be  driven  so  negUgendy  as  to  do  Injury  to  per- 
sons or  property,  the  owner  or  driver  wlU  be  responsible.  Certainly,  no 
less  so  if  the  horse  be  negligently  turned  loose  In  the  street  without  re- 
straint or  control." 

We  are  of  the  opinion  that  the  trial  judge  properly  refused  the 
nonsuit,  and  that  he  properly  instructed  the  jury  ux)on  the  subject 
of  the  defendant's  liability,  if  found  guilty  of  negligence  in  the 
management  of  his  horse  on  the  occasion  when  the  injury  occorred 
to  the  plaintiff.     Crozier  v.  Read  (Sup.)  28  N.  Y.  Supp.  914. 

2.  We  are  of  the  opinion  that,  upon  the  evidence  produced  at  the 
trial,  the  court  properly  submitted  the  question  as  to  whether  the 
plaintiff,  on  the  occasion,  was  guilty  of  contributory  negligence^ 
There  was  evidence  tending  to  support  the  finding  as  made  by  the 
jury  that  the  plaintiff  was  free  from  any  negligence  which  in  any 
manner  contributed  to  the  injury  which  she  received. 

3.  We  think  that  no  error  was  committed  in  refusing  to  chaise 
the  jury  that  there  are  no  limitations  upon  the  right  or  use  of  the 
highway  except  the  boundaries  thereof.  If  the  proposition  intended 
to  have  the  court  rule  contrary  to  the  ordinance  of  the  village,  it 
was  properly  refused  The  court  had  already  stated  that  "a  person 
in  a  wagon  is  not  entitled  to  the  same  use  of  the  street  as  a  person 
on  foot  A  person  on  foot  has  the  right  to  the  sidewalk  as  against 
a  person  in  a  wagon." 

4.  The  court  was  asked  to  charge  the  jury  that  "it  was  not  of  itself 
negligence  for  the  defendant  to  walk  upon  the  sidewalk,  and  lead  his 
horse  in  the  road  at  the  side  of  the  sidewalk,  notwithstanding  the 
horse  occasionally,  and  against  his  resistance,  stepped  his  foot  upon 
the  walk."  In  response  to  that  request  the  court  observed:  "I 
leave  it  to  the  jury  to  say  whether,  under  the  circumstances  of  the 
case,  it  was  negligence."  We  think  the  court  committed  no  error  in 
that  ruling.  We  think  no  error  was  committed  by  the  court  in  sub- 
mitting to  the  jury,  on  the  subject  of  damages,  the  inquiry  as  to  the 
value  of  the  services  of  the  plaintiff  in  her  business,  and  allowing 
the  jury  to  ascertain  the  loss  by  reason  of  her  being  interfered  with 
in  the  transaction  of  her  ordinary  business.     Walker  v.  Railway  Co, 
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63  Barb.  260;  Ehrgott  v.  Mayor,  96  N.  Y.  276,  and  cases  there  cited. 
In  Keasel  v.  Butler,  53  N.  Y.  612,  a  witness  was  asked  how  much 
money  he  made  prior  to  the  injury  from  work  at  his  trade,  and  ob- 
jections to  it  were  overruled,  and  it  was  held  that  no  error  was  com- 
mitted.    In  Nash  v.  Sharpe,  19  Hun,  366,  it  was  said: 

"It  seems  to  be  eettled  that,  In  an  action  for  loss  of  serviceB,  evidence  of 
the  nature  and  extent  of  the  party's  business,  or  how  much  he  was  earning 
from  his  business,  or  realizing  from  fixed  wages,  is  proper  upon  the  question 
of  damages." 

In  Mclntyre  v.  Railroad  Co.,  37  N.  Y.  287,  it  was  held  that  an  in- 
quiry as  to  what  the  deceased  party  usually  earned  was  proper  in 
estimating  damages.  And  at  the  close  of  the  opinion  in  Grant  v. 
City  of  Brooklyn,  41  Barb.  385,  It  is  said: 

"Indeed,  where  the  damages  are  for  the  loss  of  services,  I  see  no  evidence 
so   unobjectionable  and  so   reliable  as  that  which  shows  how  much  the 
party  was  earning  from  his  business,  or  realizing  from  fixed  wages,  at  the  . 
time  to  which  the  loss  refers." 

Pill  T.  Railroad  Co.  (City  Ot  Brook.)  27  N.  Y.  Supp.  230. 

5.  The  court  was  asked  to  charge  the  jury  that  "if  there  was  evi- 
dence at  the  command  of  the  plaintiff,  and  she  refuses  to  produce 
it,  or  permit  the  defendant  to  use  it,  that  the  jury  have  the  right  to 
infer  that  such  evidence  would  be  unfavorable  to  the  plaintiff's  case." 
In  response  thereto  the  court  observed:  "I  will  allow  the  jury  to 
take  that  circumstance,  and  all  other  circumstances,  into  considera- 
tion in  their  deliberation."  We  think  that  the  answer  made  by  the 
court  was  sufBciently  favorable,  and  that  no  error  was  committed. 
Schwier  v.  Railroad  Co.,  90  N.  Y.  558;  Crary  v.  Crary  (City  Ct  Brook.) 
18  N.  Y.  Supp.  753. 

6.  We  think  the  verdict  was  not  against  the  weight  of  evidence, 
and  that  the  questions  of  fact  were  properly  determined  by  the  jury, 
and  that  the  damages  allowed  to  the  plaintiff  are  not  excessive. 
Fisher  v.  Smith  (City  Ct.  Brook.)  18  N.  Y.  Supp.  752;  Crozier  v. 
Read  (Sup.)  28  N.  Y.  Supp.  915.  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


In  re  GARVET. 

In  re  MBISBR  et  aL 

(Supreme  Court,  General  Term,  First  Department   February  IB,  1895.) 

VOTKRS — XlBftlDBNT— SEMINAnV   OF  LbaHNTNO. 

Under  Const  art  2,  S  8,  providing  that  for  purposes  of  voting,  no  per- 
son shall  be  deemed  to  have  gained  a  residence  while  a  student  in  any 
seminary  of  learning,  it  la  immaterial  that  a  student  has  no  other  domi- 
cile than  such  seminary.  Follett,  J.,  dissenting.  Goodman  v.  Sainton 
(Sup.)  31  N.  Y.  Supp.  1043,  followed. 

Appeal  from  special  term,  New  York  county. 

Application  by  Peter  J.  Garvey  to  strike  from  the  list  of  registry 

of  voters  of  the  Second  election  district  of  the  Thirteenth  assembly 

district  in  the  city  of  New  York  the  names  of  Henry  Meiser,  John 

Neilson  Barry,  George  Gnnnell,  Jr.,  and  Thomas  Henry  Yardley. 

v.32N.Y.B.no.6— 44 
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The  application  was  granted,  and  Meiser,  Barry,  Gunnell,  and  Yard- 
ley  appeal.    Affirmed. 

The  facts  are  stated  by  Mr.  Justice  FOLLETT,  as  follows: 

Henry  Meiser  is  27  years  of  age,  and  was  bom  at  Wappinger'a  Falls,  N. 
T.,  wbere  he  resided  with  his  parents  until  he  reached  the  age  of  14,  when  he 
left  home,  and  attended  a  school  in  New  Hampshire,  and  a  college  In  Massa- 
chusetts. Ilia  father  died  in  1881.  His  mother  now  resides  in  Philadelphia, 
Pa.  In  1887,  when  20  years  of  age,  he  went  south  as  an  engineer;  and  in 
1888,  when  21  years  of  age,  he  returned  to  this  state,  residing  at  Buffalo, 
where  he  lived  upon  the  income  of  his  property  tmd  the  results  of  his  latxM: 
until  October,  1889,  when  he  came  to  this  city,  and  became  the  secretary  of 
the  Microphone  Carbon  Battery  Company  at  No.  112  Liberty  street,  and  es- 
tablished his  residence  at  No.  28  West  Twelfth  street,— a  boarding  house. 
September  15,  1800,  he  removed  to  No.  64  Clinton  Place,  where  he  took  an 
apartment  for  himself  and  sister,  and  resided  there  until  September,  1891. 
He  registered  and  voted  in  November,  1890,  as  a  resident  of  No.  64  CUnton 
Place,  and  his  name  is  In  the  city  directory  for  that  year.  Vrova.  September, 
1891,  to  March,  1892,  he  was  temporarily  at  Mllford,  C<mn.,  as  purdiasing 
agent  for  the  National  Electrical  Manufacturing  Company,  but  did  not  be- 
come a  resident  of  that  state.  From  March.  1892,  to  November,  1892,  he  re- 
sided at  No.  56  West  Thirty-First  street,— a  boarding  house,— and  was  em- 
ployed as  a  derk  for  a  Arm  doing  business  at  the  comer  of  Tenth  avenue  and 
Thirty-Seventh  street  In  1892  he  voted  as  a  resident  of  No.  65  Wert  Thirty- 
First  street,  and  was  placed  on  the  It^t  of  persons  qualified  to  perform  jury 
duty,  and  summoned  to  perform  such  duty.  From  November,  1892,  to  May, 
1893,  he  resided  at  No.  52  West  Twenty-First  street,— a  boarding  hous&  The 
summer  of  1893  he  spent  on  Long  Island.  In  September,  1893,  he  began  the 
study  of  theology  at  the  General  Theological  Seminary  of  the  Protestant  Epis- 
copal Church  at  No.  175  Ninth  avenue,  in  the  city  of  New  York,  and  wUch 
is  in  the  Second  election  district  of  the  Thirteenth  assembly  district  of  said 
dty.  He  took  up  his  residence  at  one  of  the  buildings  belonging  to  said  In- 
stitution, which  Is  known  as  "No.  6  Chelsea  Square,"  and  also  as  "No.  175 
Nhith  Avenue."  In  the  year  1893  he  voted  as  a  resident  of  this  place.  He 
supports  himself,  and  pays  all  his  own  expenses,  and  since  1889,  the  year  after 
he  Isecame  21,  he  has  continually  resided  in  this  city,  having  no  home  else- 
where.   He  swears  that  he  intends  permanently  to  reside  in  this  state. 

Cieorge  Ounnell,  Jr.,  became  21  years  of  age  In  1889.  His  fath^s  home  is 
in  Pennsylvania.  In  1891  he  settled  at  the  town  of  Sodus  Center,  N.  Y., 
where  he  was  engaged  as  a  lay  reader  until  September,  189L  In  1891  and 
1892  he  was  a  student  at  Harvard  University,  Mass.,  retaining  his  residence 
at  Sodus  Center.  In  September,  1892,  he  became  a  student  of  the  General 
Theological  Seminary,  and  has  rooms  in  that  institution.  He  is  also  engaged 
in  business  in  this  city  as  a  bookseller  with  a  partner,  under  the  firm  name 
of  Gunnell  &  Collins.  He  is  also  a  lay  reader  in  the  Church  of  the  Heavenly 
Rest.  He  receives  no  support  from  hia  parents,  but  suppwts  Umself.  In  1898 
he  regiatered  as  a  resident  of  No.  175  Ninth  avenue,  and  voted  at  the  general 
election.  He  testified  that  be  had  been  a  citizen  and  resident  of  thia  state  con- 
tinuously since  1889,  and  a  resident  of  the  Second  election  district  in  the  Thir- 
teenth assembly  district  continuously  for  the  past  two  years,  and  that  he  in- 
tends to  make  this  city  his  fixed  and  permanent  home. 

John  Neilson  Barry  was  born  in  the  state  of  Virginia,  where  his  parents  now 
reside,  and  which  state  he  left  in  1892,  and  came  to  New  York  with  the  in- 
tent to  make  that  city  bis  permanent  place  of  residence.  He  became  a  student 
at  said  seminary,  and  took  up  his  abode  there.  At  the  time  this  api^icatioa 
was  made  he  was  a  lay  reader  in  a  church  at  White  Plains.  He  receives  no 
support  from  his  family,  but  supports  himself  by  his  own  exertions.  He  states 
in  his  aflidavit  that  his  intention  is  to  make  New  York  City  his  permanent 
home,  and  that  his  residence  therein  is  not  conditioned  upon  or  limited  to  the 
seminary  course  which  he  is  pursuing.  On  November  19,  1892,  he  declared, 
in  a  letter  addressed  to  the  Kight  Uev.  Henry  C.  Potter,  bishop  of  New  York, 
that  his  legal  residence  was  in  this  city.  On  the  same  date  he  wrote  the  reg- 
istrar of  Warrenton,  Va.,  that  he  had  changed  his  residence  to  this  city,  and 
directed  him  to  strike  his  name  from  the  list  of  registered  voters  of  B^uqnier 
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coanty,  Va.    Since  that  date  he  has  bad  no  borne  other  than  the  one  establish- 
ed In  this  city. 

Thomas  Henry  Yardley  Is  25  years  of  age,  and  was  bom  at  Mlddletown, 
Conn.  Hla  father  died  in  1882,  and  his  mother  Is  a  resident  of  Rhode  Island, 
with  whom  he  has  not  resided  since  1888.  From  that  year  until  1892  he  was 
a  college  student  In  Connecticut  and  in  Massachusetts.  In  the  autumn  of  1892 
he  became  a  student  at  said  seminary,  abiding;  at  No.  175  Ninth  avenue,  since 
which  time  he  has  continued  to  be  a  student  thereat,  and  Is  also  employed  as 
a  teacher.  He  supports  himself  by  his  own  labor  and  by  the  Income  from  his 
property.  He  does  not  live  with  his  mother,  or  return  to  her  residence  during 
vacation,  and  does  not  consider  Rhode  Island  as  his  home.  He. swears  that 
be  never  Intends  to  reside  In  that  state,  but  intends  permanently  to  reside  In 
this  state. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

George  F.  CanAeld,  for  appellants. 
Franklin  Bien,  for  respondent. 

PER  OURIAJtf.  Order  affirmed,  with  costs,  on  opinion  in  Good- 
man V.  Bainton  (Sup.)  31  N.  Y.  Supp.  1043. 

FOLLETT,  J.  (dissenting).  The  solution  of  the  question  involved 
in  this  litigation  depends  on  the  conatruction  of  the  first  and  third 
sections  of  article  2  of  the  constitution  of  this  state,  as  they  stood 
prior  to  the  constitution  adopted  at  the  general  election  in  1894: 

"Section  1.  Every  male  citizen  of  the  age  of  twenty-one  yean  who  shall 
have  been  a  citizen  for  ten  days  and  an  inhabitant  of  this  state  one  year  next 
preceding  an  election  and  for  the  last  four  months  a  resident  of  the  county  and 
for  the  last  thirty  days  a  resident  of  the  election  district  In  which  he  may 
offer  his  vote,  shall  be  entitled  to  vote  at  such  election  In  the  election  district 
of  which  he  shall  at  the  time  be  a  resident  and  not  elsewhere.    *    *    *" 

By  the  constitution  of  1894,  "ninety"  days  was  substituted  for  "ten" 
days  in  the  second  line;  otherwise  the  section  was  not  changed. 

"Sec.  3.  For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gain- 
ed or  lost  a  residence  by  reason  of  his  presence  or  absence  while  emidoyed  in 
tbe  service  of  the  United  States  nor  while  engaged  in  the  navigation  of  the 
waters  of  this  state  or  of  the  United  States  or  of  the  high  seas;  nor  while 
a  student  of  any  seminary  of  learning;  nor  while  kept  at  any  almshouse  or 
other  asylum  at  public  expense  nor  while  confined  in  any  public  prison." 

By  the  constitution  adopted  in  1894,  the  last  two  lines  of  this  sec- 
tion were  amended  so  as  to  read  as  follows,  the  italicized  words 
being  added: 

"Nor  while  kept  at  any  almshonse  or  other  asylum  at  public  expenses,  or 
institntion  wMly  or  part  y  supported  at  public  expense  or  hy  charity  nor  while 
confined  In  any  public  prison." 

Section  3,  so  far  as  it  is  applicable  to  the  case  at  bar,  provides: 

"Sec.  3.  For  the  purpose  of  voting  no  person  shall  be  deemed  to  have  gain- 
ed or  lost  a  residence  by  reason  of  his  presence  or  alienee  •  •  •  while  a 
student  in  any  seminary  of  learning." 

This  section  relates  to  persons  having  a  residence  at  some  other 
place  than  that  in  which  the  seminary  is  situated  at  the  time  they 
become  students  therein,  but  it  has  no  application  to  persons  who 
were  residents  of  the  city  or  town  where  the  seminary  is  situated, 
before  or  at  the  time  they  became  students  thereof.     Henry  Meiser 
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Is  not  within  the  section.  He  became  a  resident  of  this  city  in  Oc- 
tober, 1889,  and  was  continuonsly  employed  therein  as  secretary, 
clerk,  and  agent  until  1893,  when  he  became  a  student  at  this  semi- 
nary. For  four  years  before  he  became  a  student  he  was  a  resident 
of  this  city  and  of  no  other  place.  Whether  his  last  residence,  No. 
52  West  Twenty-First  street  is  in  the  same  election  district  as  No. 
175  Ninth  avenue,  does  not  affirmatively  appear.  But,  if  they  are  in 
different  election  districts,  it  does  not  affect  the  question.  It  was 
not  intended  by  this  section  to  provide  that  in  case  a  person  who 
was,  and  for  a  long  time  had  been,  a  resident  of  one  election  district, 
should  become  a  student  in  a  seminary  in  the  same  town  or  city,  a 
change  of  place  of  abode  to  another  election  district  should  deprive 
him  of  a  right  to  vote.  Such  a  narrow  nnd  technical  construction 
is  repugnant  to  common  sense.  The  mere  fact  that  a  person  is  a 
student  in  and  lives  at  a  seminary  does  not  disqualify  him  from 
being  or  becoming  an  elector,  provided  he  is  a  resident  of  the  election 
district,  independently  of  his  connection  with  the  institution  as  a 
student,  and  whether  he  lives  at  the  seminary  or  at  a  private  house 
in  the  same  election  district  is  immaterial.  The  effect  of  the  sec- 
tion is  (1)  that  a  person  having  a  residence  shall  not  lose  it  by 
reason  of  absence  therefrom  while  a  student  in  a  seminary  of  learn- 
ing situated  in  some  other  state  or  county;  (2)  that  a  person  shall 
not  gain  a  residence  in  the  place  where  a  seminary  of  learning  is  situ- 
ated, by  reason  of  his  presence  thereat  as  a  student 

Does  it  deny  to  a  person,  having  a  residence  at  some  place  other 
than  the  one  where  the  institution  is  situated,  the  right  to  change 
his  residence  while  a  student  thereat,  and  to  acquire  a  voting  resi- 
dence at  the  place  where  the  seminary  is  situated?  The  con- 
stitution does  not  say  that  a  person  who  had  another  residence 
when  he  became  a  student  may  not  acquire  a  new  one  at  the  place 
where  the  seminary  is  situated,  while  he  is  a  student  therein.  It 
simply  provides  that  he  shall  not  be  deemed  to  have  gained  a  resi- 
dence at  the  place  where  the  seminary  is  situated,  by  reason  of 
being  a  student.  In  case  other  reasons,  facts,  and  circumstances 
exist  by  which  he  becomes  a  legal  resident  of  the  place  where  the 
seminary  is  situated,  he  becomes  entitled  to  vote  at  that  place.  Tte 
third  section  first  became  a  law  of  this  state  in  1842.  Laws  1842, 
c.  1^0,  tit.  4,  §  21,  Section  21,  slightly  changed,  was  canied  into 
the  constitution  of  1846,  and  was  left  unchanged  by  the  amendments 
proposed  by  the  convention  of  1868,  and  ratified  by  the  people  in 
1869.  In  the  convention  of  1868  it  was  proposed  to  omit  the  words, 
"nor  while  a  student  of  any  seminary  of  learning."  On  a  motion 
made  to  continue  the  provision,  a  debate  arose  (1  Proc.  &  Debates, 
568),  in  which  it  w^as  said  in  part: 

"Mr.  Andrews:  I  am  In  favor  of  the  restoratioii  of  thto  danae,  and  I  do  act 
thluk  the  suggestion  of  the  gentleman  from  Westchester  (Mr.  Greeley)  is  well 
founded,  because,  In  the  case  which  he  last  supposes.  If  a  student  had  no  other 
residence  tiian  where  he  Is  attending  college,  and  If  the  intention  waa  with 
him  to  remain  in  that  place  although  he  might  be  a  student  there^  be  would 
have  a  right,  notwithstanding  the  Insertion  of  this  clause,  to  vote  there.  Mr. 
Merrill:  Does  the  gentleman  understand  that  bj  the  provision  of  the  pres- 
ent constitatlon  a  man  may  gain  a  residem:e  by  being  a  student  In  coUeg«? 
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Mr.  Andrews:  Oh,  unquestionably.  It  stmply  determines  that,  while  a  young 
man  is  at  school,  the  fact  of  bis  being  at  school  shall  not  aSect  the  question 
of  his  residence.  That,  as  I  understand  it  is  the  ratlre  scope  of  the  section. 
Now,  striking  out  this  section  is  not  objectionable  on  the  ground  taken,  as  I 
onderstand  it,  In  the  minority  report,  because.  If  struck  out,  then  It  would 
not  allow  students  temporarily  away  from  borne  at  school  to  vote  In  the  place 
where  tliey  might  happen  to  be;  but  I  agree  with  the  gentleman  from  Albany 
(Mr.  Harris)  that  this  has  furnished  heretofore  the  rule  in  such  cases,  and  It 
bad  better  not  be  abandoned,  although  I  do  not  suppose  It  protects  any  sub- 
stantial right  whether  it  U  in  or  out" 

The  position  taken  by  Delegate  Andrews,  now  the  chief  judge  of 
the  court  of  appeals,  was  not  controverted  by  any  member  of  the 
convention.  The  construction  of  the  provision  contended  for  by 
the  learned  counsel  for  the  respondent  would  deny  the  elective 
franchise  to  a  person  of  full  age,  having  a  family  and  property,  who 
should  while  a  student  at  a  seminary  remove  with  his  family  and  all 
of  his  property  to  the  place  where  the  seminary  was  situated,  with 
the  intention  of  abandoning  his  former  residence,  and  permanentiy 
making  his  home  in  the  place  where  the  seminary  was  situated. 
The  position  taken  by  Chief  Judge  Andrews  is  supported  by  the  re- 
ported decisions  in  this  and  other  states.  In  Re  Ward  (Sup.)  20 
N.  Y.  Supp.  606,  it  was  held  that  persons  in  attendance  as  students 
at  the  St.  Lawrence  University,  in  the  town  of  Canton,  could  acquire, 
under  this  section,  while  students,  a  legal  residence  at  that  place, 
and  become  entitled  to  vote  thereat.  Silvey  v.  Lindsay,  107  N.  Y. 
55,  13  N.  E.  444,  does  not  support  the  contention  of  the  respondent 
In  1S80,  Silvey  was  a  resident  of  New  York  City,  and  in  that  year 
was  admitted  to  the  Soldiers'  Home  at  Bath,  where  he  remained 
until  February  9,  1886,  when  he  offered  to  vote  at  a  town  meeting 
held  there  on  that  day.  He  was  challenged  and  sworn,  and  testi- 
fied: 

"I  answer  that  I  reside  In  the  town  of  Bath,  for  the  reason  that  I  was  admit- 
ted an  inmate  of  the  New  York  Soldiers'  and  Sailors'  Home,  in  this  town, 
by  the  authorities  thereof,  in  1880,  and  have  remained  such  Inmate  from  that 
time  to  the  present,  with  the  intention  at  all  times  of  making  my  residence  in 
said  Institution,  so  long  as  I  shall  be  permitted  to  remain  such  inmate.  At 
the  time  of  my  admission  to  said  institution  I  was  an  honorably  discharged 
soldier  of  the  United  States,  and  a  resident  and  voter  of  the  city  of  New 
York.  I  therefore  answer  that  I  am  a  resident  of  the  town  of  Bath.  In 
becoming  an  inmate  of  such  Institution,  1  intended  to  change  my  residence 
from  the  city  of  New  York  to  the  Fifth  election  district  of  said  town  of 
Bath." 

Silvey  went  to  Bath  for  the  sole  purpose  of  becoming  an  inmate  of 
the  Soldiers'  Home,  and  he  remained  there  for  that  purpose,  and  in- 
tended to  remain  only  so  long  as  he  was  permitted  to  remain  there- 
in. It  was  admitted  that  there  was  no  other  reason  for  his  pres- 
ence in  Bath  except  for  the  purpose  of  being  an  inmate  in  that  asylum. 
It  was  said: 

"He  could  not  gain  a  residence  by  being  an  Inmate,  which  means  nothing 
more  than  his  presence  In  the  home;  and,  excluding  that  there  is  nothing  In 
the  case  to  show  that  a  residence  in  Bath  had  been  acquired.  •  •  *  The 
provision  (article  2,  §  3)  dlsqualifles  no  one;  confers  no  right  upon  any  one. 
It  simply  eliminates  from  those  circumstances  tbe  fact  of  presence  in  the 
institutions  named  or  included  within  Its  terms.  It  settles  tbe  law  as  to  tbe 
effect  of  such  presence,  and  as  to  which  there  had  before  been  a  difference 
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of  opinion,  and  declares  that  It  does  not  constitute  a  test  of  a  right  to  vote. 
and  is  not  to  be  so  regarded.  The  person  offtarlng  to  vote  must  find  the  req- 
uisite qualiflcatl<»i8  elsiewUere." 

This  is  not  only  not  an  authority  for  the  respondent,  but  directly 
supports  the  contention  of  appellants,  and  is  in  harmony  with  the 
cases  in  other  states  hereinafter  cited. 

A  person  of  full  age,  and  not  under  legal  restraint,  has,  under  the 
laws  of  this  state,  the  absolute  legal  right  to  change  his  residence  or 
domicile  when  and  to  what  place  he  will.  The  mere  fact  that  a  man 
of  full  age  is  a  student,  is  in  the  service  of  the  United  States,  ia 
engaged  in  navigating  the  waters  of  the  United  States,  or  of  this 
state,  or  of  the  high  seas,  does  not  prevent  him  from  acquiring 
a  new  domicile  while  so  engaged,  and  in  either  case,  if  he  does 
change,  he  becomes  entitled  to  vote  at  his  new  domicile.  Suppose  a 
resident  of  Queens  county  should  be  appointed  United  States  dis- 
trict attorney  for  the  Eastern  district  of  New  York,  and  enter  on 
the  discharge  of  his  duties,  could  he  not  remove  to  Kings  county, 
and  there  establish  his  d(»nicile  while  in  the  service  of  the  United 
States,  and  thus  become  a  voter  in  that  county?  Must  a  man  en- 
gaged in  navigating  the  waters  of  tMs  state,  its  canals,  lakes,  or 
rivers,  abandon  his  business,  and  remain  idle, — and,  if  so,  how  long, 
^-or  engage  in  another  business,  in  order  to  effect  a  change  of  domi- 
cile so  as  to  become  entitled  to  vote?  Cannot  a  resident  of  New 
York  City,  engaged  in  navigating  the  waters  of  the  United  States 
or  of  the  high  seas,  while  so  engaged,  remove  to  Brooklyn,  and  es- 
tablish his  domicile  there,  and  become  a  legal  voter,  without  ceas- 
ing to  be  a  navigator?  To  ask  these  questions  is  to  answer  them. 
It  will  be  observed  that  persons  employed  in  the  service  of  the  United 
States,  persons  engaged  in  navigating  the  waters  of  this  state,  or 
of  the  United  States,  or  of  the  high  seas,  and  seminary  students, 
stand  on  the  same  footing,  under  the  section  of  the  constitution. 
The  statements  contained  in  the  afiSdavits  of  the  appellants  are  not 
controverted,  and  they  disclose  every  essential  fact  necessary  to 
exist  to  acquire  and  establish  a  legal  domicile  in  the  election  district 
wherein  they  were  registered.  Not  any  one  of  them  had  a  home, 
abiding  place,  oV  residence  other  than  that  established  in  the  city 
of  New  York,  and  every  one  of  them  had  done  everything  a  person 
could  do  to  abandon  his  former  residence.  Had  any  one  of  them 
died  intestate,  leaving  an  estate,  it  would  have  passed  under  the  laws 
of  this  state,  and  would  have  been  administered  in  the  surrogate's 
court  of  the  county  of  New  York.  A  will  executed  by  any  one  of 
them  according  to  the  laws  of  this  state  would  have  disposed  of  his 
personalty,  wherever  situated,  and  his  estate,  whether  passing  by 
will  or  by  the  statute,  would  have  been  subject  to  the  succession 
taxes  imposed  by  the  statutes  of  this  state  on  the  estates  of  de- 
cedents. Every  one  of  them  is  liable  to  taxation  on  his  property  in 
the  city  of  New  York,  and  liable  to  military  duty  under  the  laws 
of  this  state,  unless  within  some  statutory  exception. 

Meiser  has  been  domiciled  and  employed  in  this  state  since  1889, 
and  has  voted  here.  Gunnell  had  been  a  resident  of  this  state  and 
of  this  city  since  1891,  and  is  actually  engaged  in  business  in  this 
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city  under  the  firm  name  of  Gunnell  &  Gollins,  and  is  (Employed  as 
a  lay  reader  in  a  cliurch  in  this  city.  Barry,  in  1892,  declared  in 
two  writings  that  he  had  abandoned  his  former  domicile,  and  had 
become  a  resident  of  this  city.  Yardley  became  a  resident  of  this 
city  in  1892,  and  is  a  student  and  also  a  teacher  here.  Every  one  of 
the  api>ellants  supports  himself  from  his  own  labor,  and  from  the 
income  of  his  property,  and  derives  no  income,  support,  or  aid  from 
his  parents,  or  from  any  person  residing  at  liis  former  domicile.  In 
short,  all  of  the  obligations  of  citizens  of  this  state  rest  on  the  ap- 
pellants, and  no  w^arrant  can  be  found  in  the  constitution  or  laws 
of  this  state  for  denying  them  all  of  the  privileges  of  citizenship. 

Section  4  of  article  2  of  the  constitution  of  California  is  an  exact 
copy  of  the  third  section  of  article  2  of  the  constitution  of  this  state. 
In  People  v.  Biley,  15  Cal  48,  the  right  of  45  soldiers  of  the  United 
States  army  to  vote  in  the  county  erf  Del  Norte  arose.  In  the  district 
court  it  was  held  that  they  were  not  legal  voters,  but  on  an  appeal 
to  the  supreme  court  the  judgment  was  reversed.  The  court  was 
then  composed  of  Stephen  J.  Field,  chief  justice,  and  Joseph  Q.  Bald- 
win and  W.  W.  Cope,  associate  justices.  In  discussing  the  question, 
the  court  said: 

"Tbe  mere  fact  that  the  men  voting  -wtm  soldiers  of  the  United  States 
army  did  not  disqualify  them  from  voting.  But  they  were  not  entitled  to 
vote  unless  citizens  of  this  state  and  of  the  county  for  the  required  period 
before  tbe  election;  and  a  mere  residence  or  sojourn  in  the  county  in  this 
capacity  does  not  make  them  citizens  or  prove  them  to  be  such.  Tbe  rule, 
as  fixed  by  the  constitution,  is  tbat  the  fact  of  such  sojourn  or  residence  as 
soldiers  neither  creates  nor  destroys  citizenship,  leaving  the  political  status 
of  tbe  soldier  where  it  was  before." 

In  People  v.  Holden,  28  Cal.  124,  the  right  of  three  persons  who 
removed  to  Mendocino  county  while  in  ti^e  service  of  the  United 
States,  to  vote  in  that  county,  arose,  and  it  was  held  they  were  so 
entitled.    Among  other  things,  the  court  said: 

"Nor  did  It  [being  In  the  service  of  the  United  States]  preclude  them  from 
acquiring  a  residence  in  Mendocino,  if  disposed  to  do  so.  That  it  was  their 
Intention  to  acquire  a  domicile  in  Mendocino  county  sufficiently  appears  from 
tbe  evidence.  Such  being  the  case,  there  is  nothing  In  the  constitutional 
provIslcMi  in  questlcm  (which  is  merely  declaratory  of  tbe  common  law) 
which  stands  In  tbe  way  of  their  doing  so." 

In  Devlin  v.  Anderson,  38  Cal.  92,  the  right  of  a  soldier  in  the 
United  States  ai-my  to  vote  arose.  It  was  held  that  the  mere  pres- 
ence, as  a  soldier  of  the  United  States,  in  a  county,  and  nothing  more, 
did  not  establish  a  residence,  and  that  he  had  no  right  to  vote.  The 
previous  cases  were  referred  to  and  approved.  It  seems  to  us  that 
these  authorities  correctly  construe  tiie  constitutional  provision. 
The  mere  fact  that  a  person,  previously  a  nonresident,  comes  into  a 
town  as  a  soldier  or  as  a  student  does  not  make  him  a  legal  resident 
of  that  place;  neither  does  it  prohibit  him  from  acquiring  a  resi- 
dence at  that  place  while  a  student  or  soldier.  The  constitution  of 
Maine  provides: 

"Nor  shall  the  residence  of  a  student  at  any  seminary  of  learning  entitle 
bim  to  the  right  of  sufTrnge  in  the  town  or  plantation  where  such  seminary  Is 
established."    Const.  1820,  art  2,  {  1. 
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In  Sanders  v.  Gtetchell,  76  Me.  158,  the  qnestion  of  the  right  of  a 
person  who  left  Foxboro,  and  went  to  Waterville,  to  become  a  stu- 
rent  in  Colby  University,  arose  in  an  action  brought  by  the  student 
against  the  selectmen  for  refusing  to  register  him  and  permit  him 
to  vote.  A  judgment  was  ordered  for  the  plaintifC  In  discussing 
the  question,  it  was  said: 

"Another  question  1b  to  be  considered,  and  that  Is,  under  what  circumstan- 
ces does  a  student  at  a  seminary  of  learning  acquire  a  voting  re^dence  In  the 
place  where  such  seminary  Is  situated?  The  constitutional  interdictloo  la  In 
these  terms:  The  residence  of  a  student  at  any  seminary  of  learning  shall 
not  entitle  him  to  the  right  of  eniffrage  in  the  town  where  such  seminary  ia 
sltuiited.'  It  la  clear  enough  that  residing  In  a  place  merely  as  a  student  does 
not  confer  the  franchise.  Still,  a  student  may  obtain  a  voting  residence.  If 
other  conditions  exist  sufficient  to  create  It  Bodily  ^eB&nce  in  a  place, 
coupled  with  an  Intention  to  make  such  place  a  home,  will  establish  a  doml> 
die  or  residence.  But  the  Intention  to  remain  only  so  long  as  a  student,  or 
only  because  a  student,  is  not  sufficient  The  intention  must  be,  not  to  make 
the  place  a  home  temporarily,— not  tC  mere  student's  home,  a  home  while  a 
student— but  to  make  an  actual,  real,  permanent  home  there;  such  a  real  and 
permanent  home  there,  aa  he  might  have  elsewhere.  The  Intention  must  not 
be  conditioned  upon  or  limited  to  the  duration  of  the  academical  course.  To 
constitute  a  permanent  residence,  the  Intention  must  be  to  remain  for  an  indefi- 
nite period,  regardless  of  the  length  of  time  the  student  expects  to 'remain  at  the 
college.  He  gets  no  residence  because  a  student  but  being  a  student  does  not 
prevent  his  getting  a  residence  otherwise.  The  presumption  Is  against  a 
8tud«if s  right  to  vote,  If  he  comes  to  college  from  out  of  town.  Calling  It 
his  'residence'  does  not  make  It  so.  He  may  have  no  right  to  so  regard  It 
Believing  the  plwcx  to  be  his  h(»ne  Is  not  enough.  There  may  be  no  founda- 
tion for  the  belief.  Swearing  that  it  Is  bis  home  must  not  be  regarded  as  suffl- 
cient,  if  the  facts  are  averse  to  It  Deception  or  misconstruction  should  not 
be  encouraged.   The  oonstltntloiial  provision  should  bs  reqtected." 

The  fourth  section  of  article  2  of  the  constitation  of  Oregon  pro-. 
Tides: 

"For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  presence  or  absence  while  employed  In  the 
service  of  the  United  States,  or  of  this  state;  nor  while  engaged  In  the  navi- 
gation of  the  waters  of  this  state  or  of  the  United  States,  or  of  the  high  seas; 
nor  while  a  student  of  any  seminary  of  learning;  nor  while  kept  at  any  alms- 
house or  other  asylum  at  public  expense;  nor  while  confined  in  any  public 
prison." 

In  Wood  T.  Fitzgerald,  3  Or.  568,  and  Darragh  v.  Bird,  Id.  229,  tiie 
right  of  two  persons  to  vote  who  were  in  the  service  of  the  United 
States  arose.  One,  while  a  deputy  assessor  and  collector  of  internal 
revenue,  removed  from  Portland  to  Wasco  county.  The  other  came 
into  the  county  while  a  private  in  the  United  States  army,  and  when 
his  term  of  service  expired  he  was  immediately  employed  by  the 
United  States  government  to  take  chaiige  of  an  abandoned  military 
post.  It  is  sufficient  to  say,  without  quoting  from  the  judgments, 
that  it  was  held  that  they  might  acquire  a  le^  residmce  under  tiie 
section  of  the  constitution  while  in  the  service  of  the  United  States, 
and  that  both  were  legal  voters. 

The  third  section  of  the  fifth  article  of  the  constitution  of  Kansas 
provides: 

"For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  acquired  or 
lost  a  residence  by  reason  of  his  presence  or  absence  while  employed  in  the 
service  of  the  United  States.    •    •    •" 
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In  Hunt  T.  Sichards,  4  Kan.  549,  a  person  came  into  the  state 
while  serving  as  an  officer  in  the  army  of  the  United  States,  and  it 
■was  held  that,  for  the  purpose  of  voting,  he  could  acquire  a  residence 
in  that  state  while  so  serving.  It  has  been  twice  held  in  Massa- 
chusetts that  a  person  while  a  student  at  a  collie  may  acquire  a 
legal  residence  in  the  town  wherein  the  college  is  situated,  and  be- 
comes a  legal  voter  therein.  Putnam  v.  Johnson,  10  Maas.  488; 
Opinion  of  Judges,  5  Mete.  (Mass.)  587.  In  Pedigo  t.  Grimes,  113 
Ind.  148, 13  N.  E.  700,  it  was  held: 

"It  can,  we  conceive,  make  no  difference  that  the  person  Is  a  stndent.  If  be 
has  in  good  faith  elected  to  make  the  place  wtiere  the  college  Is  located  his 
residence,  since  there  is  no  imaginable  reason  why  a  pearson  may  not  be  botb 
a  stndent  at  a  college  and  a  resident  of  the  place  where  the  college  is  situated. 
If  he  is  at  the  place  merely  as  a  student,  then  he  is  not  a  resident;  but,  if 
be  has  selected  that  place  as  his  abode,  he  acquires  a  residence  which  mtitles 
him  to  vote,  If  he  jMBseBses  the  other  qualifications." 

In  Fry's  Election  Case,  71  Pa.  St.  302,  it  was  held  that  certain  stu- 
dents were  not  legal  voters  it  being  "admitted  that  the  said  voters 
are  students  at  Muhlenberg  College,  an  institution  of  learning  located 
in  said  ward;  that  they  are  citizens  of  the  state  of  Pennsylvania; 
that  they  claimed  that  their  residence  was  in  said  college,  where  they 
have  lived  from  one  to  three  years;  that  they  came  to  iUlentown  from 
other  counties  for  no  other  purpose  than  to  receive  a  collegiate  edu- 
cation, but  intended  to  leave  after  graduating;  that  they  were  as- 
sessed and  paid  taxes  before  said  election."  See,  also,  McCrary, 
Elect  §  41;  Paine,  Elect  §  69  et  seq.,  and  the  contested  congressional 
cases  therein  referred  to.  It  was  not  intended  that  students  and 
persons  in  the 'service  of  the  United  States  should  be  unable  to  ac- 
quire another  residence,  but  it  was  intended  that  the  mere  fact 
of  being  a  student,  or  the  mere  fact  of  being  in  the  service  of  the 
United  States  at  a  particular  place,  for  the  required  time  to  gain 
a  residence,  should  not  of  itself  effect  a  change  of  residence  for  the 
purpose  of  voting.  The  order  appealed  from  should  be  reversed, 
with  costs. 

(84  Hun,  248.) 

HBWLBTT  et  aL  v.  SARATOGA  OARLSBAD  SPBINQ  GO.  et  al. 

(Supreme  Court,  General  Term,  Third  Department.    February  26,  1895.) 

L  Opinion  Evidbnce— Knowlkdoe  of  Subjbct— Vaiuk  of  Propkbty. 

A  witness  is  competent  to  testify  as  to  the  value  of  property  where  he 
Is  shown  to  be  acquainted  with  the  value  of  other  property  in  the  same 
vicinity. 

8.  BqniTT— Rbscisbion— EviDENCK. 

In  an  action  to  rescind  a  contract  for  alleged  false  representations  by 
defendant  as  to  the  productiveness  of  property  sold  by  him  to  plaintiff, 
evidence  of  the  value  of  the  property  is  admissible  as  tending  to  show  that 
plaintiff  was  not  Injured  by  the  false  statements  as  to  its  productiveness. 

Appeal  from  special  teim,  Saratoga  county. 
Action  by  Peter  V.  P.  Hewlett  and  Herbert  Turrell  against  the 
Saratoga  Carlsbad  Spring  Company  and  others  to  rescind  a  contract 
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The  complaint  was  dismissed  on  the  merits,  and  plaintiffs  appeal. 
AfQrmed. 

Argaed  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEERIOK, 
JJ. 

Dill,  Seymour  &  Kellogg  (Frederic  B.  Kellogg  and  J.  W.  Hough- 
ton, of  counsel),  for  appellants. 

James  W.  Verbeck  (Edgar  T.  Brackett,  of  counsel),  for  respond- 
ents. 

MAYHAM,  P.  J.  The  plaintiffs  brought  this  action  to  rescind 
an  alleged  contract  with  the  defendant  Carragan,  under  which  the 
plaintiffs  claim  to  Iiave  acquired  125  shares  of  the  stock  of  the 
Saratoga  Carlsbad  Spring  Company,  and  to  compel  the  surrender 
of  certain  promissory  notes  given  by  the  plaintiffs  on  such  alleged 
purchase;  to  enforce  cancellation  by  the  corporation  of  the  names 
of  the  plaintiffs  as  stockholders  thereof;  and  to  recover  money 
paid  tQ  the  defendant  Carragan  on  account  of  the  alleged  sale  of 
such  stock, — on  the  ground  of  alleged  fraudulent  representation  by 
Carragan,  on  the  sale  of  such  stock,  as  to  the  amount  of  the  earn- 
ings of  such  corporation  during  three  years  previous  to  December, 
1891.  The  defense  set  up  a  denial  of  the  fraudulent  representa- 
tions by  Carragan,  and  of  the  sale  of  the  stock  by  liim,  and  Carra- 
gan alleged  that  the  only  interest  he  had  in  the  contract  was  the 
sale  of  his  farm  to  the  company.  The  case  was  heard  and  dis- 
posed of  by  the  trial  judge  as  an  equity  cause,  who  dismissed  the 
complaint  on  the  ground  "that  on  the  whole  evidence  the  plaintiffs 
have  failed  to  establish  any  right  to  any  relief  against  the  defend- 
ants, or  either  of  them." 

This  trial  proceeds  under  the  provisions  of  chapter  688  of  the 
Laws  of  1894,  which  dispenses  with  proposed  findings  of  fact  and 
conclusions  of  law,  and  leaves  it  in  the  discretion  of  the  judge 
whether  he  will  state  separately  the  facts  found,  and  his  conclu- 
sions of  law,  or  state  concisely  the  grounds  upon  which  the  issues 
have  been  decided,  and  the  learned  trial  judge  adopted  the  latter 
method.  The  contention  of  the  plaintiffs  on  tiie  trial  was  that  they 
purchased  this  stock  of  the  defendant  Carragan,  and  were  induced 
to  make  such  purchase  upon  the  false  and  fraudulent  representa- 
tions of  such  defendants  that  the  stock  had,  previous  to  the  time  of 
the  purchase,  produced  10  per  cent  net  profit  on  the  amount  of 
capital.  The  defendants  contended  that  they  made  no  such  repre- 
sentations, and  also  deny  that  they  sold  any  stock  to  the  plaintiffg; 
insisting  that  the  stock  purchased  by  the  plaintiffs  belonged  to,  and 
was  purchased  by  them  of,  one  Duncan  Vail,  who,  before  his  sale 
to  the  plaintiffs,  was  the  owner  of  one-hialf  of  the  entire  stock,  the 
other  half  of  the  same  being  owned  by  the  defendants  Emmett  Carra- 
gan, William  H.  Carragan,  and  Frank  Carragan.  Two  questions  of 
fact  therefore  became  the  principal  points  of  controversy:  (1)  Did 
the  plaintiffs  purchase  this  stock  of  the  defendants  Carragan?  (2) 
Were  the  plaintiffs  induced  to  purchase  the  stock  by  the  false  and 
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fraadulent  representations  of  the  defendants  as  to  its  previous  pro- 
dnctiyenesB? 

While  the  case  contains  some  evidence  tliat  the  dealings  of  the 
parties  relating  to,  and  leading  up  to,  the  sale  of  this  stock  to  the 
plaintiffs,  were  between  the  Carragans  and  plaintiffs,  there  is  abun- 
dant evidence  in  the  case  to  uphold  a  finding  by  the  trial  court  that 
the  stock  transferred  to  the  plaintiffs  was  the  stock  of  Vail.  His 
scrip  was  transferred  by  him  to  the  plaintiffs,  and  the  part  of  the 
cash  consideration  paid  by  them  at  tiie  time  of  the  sale  was  paid 
to  him;  and,  while  it  does  not  appear  that  the  case  turned  upon  that 
point,  yet,  if  it  had,  this  court  could  not,  upon  the  evidence  in  this 
case,  reverse  the  judgment  for  that  reason.  It  was  a  disputed  ques- 
tion of  fact,  for  the  trial  court,  whose  determination  under  the  evi- 
dence must  be  deemed  conclusive. 

But  if  we  assume  that  the  court  found  that  this  stock  was  owned 
by  the  defendants  Carragan,  and  sold  by  them  to  the  plaintiffs,  then 
it  becomes  a  pertinent  inquiry,  did  the  plaintiffs,  by  their  evidence 
on  the  trial,  prove  such  false  and  fraudulent  representations  by  the 
defendants  Carragan,  as  to  its  past  productiveness,  as  to  vitiate  the 
contract,  and  entitle  the  plaintiffs  to  the  relief  sought?  It  is  ele- 
mentary law  that  fraud  vitiates  all  contracts  tainted  or  affected  by 
it  It  is  also  equally  true  that  fraudulent  and  false  representations 
as  to  the  quality  of  a  chattel,  known  by  the  vendor  to  be  false  at  the 
time  of  the  representation,  where  such  representation  is  believed  by 
the  purchaser  to  be  true,  and  relied  upon  by  him,  and  inducing  the 
purchase,bywhichheisinjuredordefrauded,constitute  good  grounds 
for  equitable  interference,  and  for  setting  aside  the  contract.  But 
in  such  case  the  party  asserting  the  fraud  is  charged  with  the  burden 
of  proving  it  Whether  or  not  the  Garragans  were  guilty  of  false 
and  fraudulent  representations  in  this  case  was  a  question  of  fact, 
to  be  found  by  the  trial  court  from  the  evidence.  The  evidence  of 
the  plaintiffs  tends  to  prove  that  the  Carragans,  while  negotiating 
the  sale  of  this  stock,  stated  positively  that  the  stock  had,  up  to 
about  the  time  of  the  sale,  produced  10  per  cent,  annual  profit  on 
the  whole  amount  of  the  capital  stock.  This  was  met  by  the  testi- 
mony of  the  defendants  that  no  such  representations  had  been  made. 
It  must,  for  the  purpose  of  this  appeal,  be  held  that  the  trial  court 
found  for  the  defendants  on  this  disputed  question  of  fact,  or  at 
least  the  plaintiffs  had  failed  affirmatively  to  establish,  upon  the 
whole  proof,  the  fraud  charged.  Fraud  must  be  proved,  and  can- 
not, in  the  absence  of  proof,  be  presumed;  and  where,  as  in  this 
case,  the  evidence  is  conflicting,  it  is  the  peculiar  province  of  the 
trial  court  to  settle  such  conflict,  and  the  appellate  court  will  not, 
on  an  evenly  balanced  case  upon  the  proof,  interfere  to  disturb  its 
findings.  The  determination  of  the  court  being  in  favor  of  the  de- 
fendants, we  must,  it  would  seem,  assume  that  it  had  found  against 
the  plaintiffs  upon  one  or  both  of  the  above  questions  of  fact,  a  find- 
ing for  the  defendants  in  either  of  which  would  prevent  a  recovery 
by  the  plaintiff.  But  it  is  insisted  on  the  part  of  the  plaintiff  that 
there  was  error  committed  by  the  court  in  the  receipt  and  rejection 
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of  evidence  on  the  trial,  for  which  the  judgment  shonid  be  reversed. 

The  proof  as  to  the  value  of  the  property  sold  was  objected  to 
on  two  grounds:  First,  that  the  witness  was  not  shown  competent 
to  give  an  opinion;  second,  that  the  alleged  recommendation  being  as 
to  the  productiveness  of  the  property,  and  not  to  its  valne,  it  was 
error  to  prove  the  valne. 

As  to  the  first  objection,  we  think  it  was  properly  overruled.  The 
witness  upon  that  subject  was  shown  to  be  acquainted  with  the 
value  of  similar  property  in  the  vicinity  of  the  property  in  qaestion. 
Under  such  conditions,  the  witness  may  testify  to  the  valne  of  pn^ 
erty. 

As  to  the  second  objection,  as  we  have  seen,  the  court  has  found 
against  the  plaintiffs  on  the  main  issue,  and  therefore  rendered  un- 
important the  question  of  value;  but,  even  if  that  question  is  open, 
it  does  not  follow  tliat  the  proof  of  the  actual  value  of  the  premises 
is  incompetent,  as  bearing  upon  the  question  of  the  net  profits  for 
the  use  of  the  same.  It  was  clearly  competent  upon  the  question 
of  the  right  of  equitable  relief,  for,  if  the  plaintiffs  had  not  suffered 
loss  by  the  alleged  fraud,  equity  would  not  relieve  them  from  their 
contract  Before  a  party  can  be  relieved  from  his  contract,  on  ac- 
count of  fraud,  the  rule  seems  to  be  that  he — 

"Must  suffer  some  pecuniary  loss  or  Injury  aa  the  nataral  conaequence  of  the 
conduct  induced  by  the  mlarepresentation.  In  short,  the  representation  most 
be  so  material  that  Its  falsity  renders  it  unconscientious  in  tiie  person  malsinK 
it  to  enforce  the  agreement  or  other  transaction  which  it  has  caused.  Fraud 
without  resulting  pecuniary  damage  Is  not  a  ground  for  the  exercise  of  re- 
medial jurisdlcUon."    Pom.  Eq.  Jur.  (2d  Bd.)  {  808. 

The  same  doctrine  was  held  in  Aron  v.  De  Castro  (Sup.)  13  N.  Y. 
Supp.  372.     Van  Brunt,  J.,  says: 

"It  is  the  well-settled  rule  that  it  is  the  very  essence  of  the  action  of  fraud 
and  deceit  that  the  same  should  be  accompanied  by  damage";  citing  Deo- 
bold  v.  Oppermann,  111  N.  Y.  531,  19  N.  E.  94.  "Fraud  without  damage,  or 
damage  without  fraud,  will  not  sustain  an  action";  citing  Taylor  t.  Guest, 
68  N.  Y.  266. 

Upon  the  principle  enunciated  in  the  cases  above  cited,  it  was 
clearly  competent  to  prove  that  the  property  purchased  by  the  plain- 
tiffs was  worth  as  much  or  more  than  the  plaintiffs  paid  for  it.  At 
the  time  this  evidence  was  offered,  the  question  as  to  whether  or 
not  a  fraud  would  be  established  was  open,  and  it  was  c(Hnpetent 
for  the  defendants  to  prove  that  the  plaintiffs  had  suffered  no  loss 
by  the  contract 

We  have  examined  the  other  questions  and  exceptions  taken  by 
the  plaintiffs  to  the  receipt  and  rejection  oif  evidence  on  the  trial, 
and  see  no  error  for  which  the  judgment  should  be  reversed.  Jn^- 
ment  aflirmed,  with  costs. 

PUTNAM,  J.,  concurs. 
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ai  Misc.  Bep.  468.) 

NASH  et  al.  t.  HALIi  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  Clounty.    February,  1805.) 

1.  Injckction— Traksfbb  ov  Corfokatb  Stock— Wbonqfdl  lasus. 

Tbe  officers  of  a  corporation  will  not  be  enjoined,  at  the  suit  of  a  stock- 
holder, from  disxMSlng  of  or  transferring  stock,  where  the  complain/ 
merely  alleges  that  defendants  caused  such  stock  to  be  Issued  to  them- 
selves for  an  inadequate  consideration,  but  does  not  allege  that  defend- 
ants are  not  able  tO'pay  the  full  price  of  the  stock,  or  that,  if  a  judgment 
Is  rendered  against  them  for  the  difference  between  the  price  paid  and  the 
value  of  the  stock,  they  will  not  be  able  to  respond  to  it. 

2.  Same— Patubnt  of  UnAnTHORizED  Salabt  to  Cobfobate  Officebs. 

An  Injunction  will  not  be  granted  at  the  suit  of  a  stockholder  to  re- 
strain the  payment  of  an  unauthorized  salary,  as  tbe  person  receiving 
It  can  be  compelled  to  make  restitution. 

Action  by  Abbie  S.  Nash  and  others  against  William  P.  Hall  and 
others.  Plaintiffs  move  to  continue  pendente  lite  an  injunction 
theretofore  granted.     Denied. 

John  lindley  (Austin  Abbott,  of  counsel),  for  plaintiffs. 
Witter  &  Kenyon  (Charles  M.  Earle,  Bobert  K  Kenyon,  and  J.  S. 
L'Amoreaox,  of  counsel),  for  defendants. 

PATTERSON,  J.  This  is  an  application  to  continue,  pending 
suit,  an  injunction  which  was  issued  on  the  20th  day  of  November, 
1894,  and  to  tbe  restraining  clause  of  which  strict  attention  must  be 
paid  in  order  that  the  precise  questions  of  fact  which  are  to  be  con- 
sidered may  not  be  confused  with  other  matters  which  are  contained 
in  the  papers  submitted  on  the  motion.  The  restraint  cofutained  in 
the  order  is : 

"That  the  defendants  be,  and  they  hereby  are,  enjoined,  until  the  further 
wder  of  this  court,  from  giving  away  or  selling  for  inadequate  or  Illegal 
consideration  any  of  the  goods,  property,  or  capital  stock  of  the  said  company 
[the  Hall  Signal  Company],  and  from  wasting  any  part  thereof,  and  from 
transferring  any  of  the  capital  stock  of  said  company  now  or  at  any  time 
held  by  said  defendants,  or  by  any  one  in  their  behalf,  which  stock  has  been 
issued  for  an  inadequate  or  Illegal  consideration;  and  the  said  defendants, 
and  each  of  them,  is  also  enjoined  from  disposing  of  or  paying  out  any  of 
the  said  corporate  funds  by  way  of  gratuities,  gifts,  or  in  any  manner  than 
In  the  ordinary  course  of  transacting  the  business  for  which  said  corporation 
was  organized." 

The  defendants  In  the  action  are:  William  P.  Hall  (who  was  and 
is  the  president  of  the  Hall  Signal  Company),  Frederick  P.  Mitchell 
(who  seems  to  have  been  a  special  agent  for  that  company),  Winfleld 
8.  Gilmore,  S.  Marsh  Young,  William  P.  Cochran,  Irving  Ingraham, 
Charles  E.  Parker,  John  K  Houston,  Walsingham  A.  Miller,  W. 
Seward  Webb,  Thomas  L.  James,  William  J.  Arkell,  the  Hall  Signal 
Company,  and  other  defendants  sued  by  fictitious  names.  The  plain- 
tiffs in  the  action  are  stockholders  of  the  Hall  Signal  Company,  the 
plaintifl  Nash  holding  13  shares  of  the  stock,  and  the  plaintiff  Ulrich 
holding  100  shares  of  the  stock;  that  is  to  say,  the  three  plaintiffs 
holding  but  113  shares  out  of  20,Q00  shares. 

A  preliminary  question  arises  respecting  the  right  of  the  plain- 
tiffs to  maintain  this  action  under  the  circumstances  set  forth  in  the 
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complaint,  and  it  is  suggested  that,  in  consequence  of  the  small 
interest  which  these  plaintiffs  represent,  and  the  attitude  of  one  Coit, 
who  is  the  principal  afiiant  for  the  plaintiffs,  to  the  whole  subject- 
matter  of  the  action,  the  inference  is  plain  that  the  suit  is  not 
brought  in  good  faith,  but  for  some  ulterior  purpose  best  known  to 
Mr.  Coit,  and  that  these  plaintiffs  are  merely  nominal  plaintiffs,  who 
hare  been  induced  to  bring  this  suit  for  8(»ue  illegitimate  object 
sought  to  be  accomplished  by  Coit.  The  comparative  smallness 
of  the  interest  of  these  plaintiffs  as  stockholdiers  is  not  a  matter 
which  the  court  will  consider  at  this  time.  There  is  no  reason  why, 
if  wrong  has  been  done  or  is  likely  to  be  done,  the  holder  of  one 
share  should  not  be  as  fully  protected  in  his  rights  as  the  largest 
holder;  and  there  is  nothing  before  the  court  to  show,  at  present, 
that  Coit's  attitude  to  the  subject,  as  the  instigator  of  the  suit,  is 
such  as  to  require  on  that  ground  alone  a  dissolution  of  the  injunc- 
tion now  in  force.  The  technical  right  of  the  plaintiffs  to  maintain 
the  action  for  some  relief  seems  to  be  established.  The  affairs  of  the 
corporation  are  now  being  administered  by  the  very  persons  who 
axe  charged  with  the  perpetration  of  the  acts  alleged  in  the  com- 
plaint to  be  unlawful,  and,  although  some  of  the  defendants  are  di- 
rectors not  implicated  in  any  charge  of  fraud,  yet  it  is  clear  that  the 
executive  officers  of  the  corporation,  who  would  be  the  proper  per- 
sons to  institute  and  carry  on  suits,  could  scarcely  be  erpected  to 
take  proceedings  against  themselves;  and  the  authority  for  such  a 
suit  as  this  is  to  be  found  in  Kelsey  v.  Sargent,  40  Hun,  150,  and  the 
many  cases  cited  in  the  opinion  of  the  court  in  that  case,  and  to 
which  it  is  now  unnecessary  to  make  further  reference. 

It  should  be  remarked  at  the  beginning,  in  considering  the  sub- 
jects presented  by  the  papers  on  this  motion,  that,  with  reference 
to  certain  of  the  defendants  on  the  record,  there  is  no  chaise  what- 
ever made  of  fraudulent  or  unlawful  conduct,  or  participation  in 
any  act  mentioned  in  the  complaint,  as  a  ground  for  the  mainte- 
nance of  the  injunction.  The  defendants  Webb,  James,  Miller,  and 
Houston  became  connected  with  the  company  as  directors  long  after 
every  one  of  the  particular  facts  complained  of  was  performed,  and 
there  is  nothing  whatever  to  be  imputed  to  them  of  wrong  in  any 
of  the  transactions  connected  with  this  matter.  The  attitude  in 
which  they  stand  to  the  subject  is  simply  that  of  directors  of  the 
corporation  and  holders  of  certain  shares  of  the  stock  said  to  have 
been  unlawfully  and  improperly  issued  by  the  officers  of  the  com- 
pany, and  the  transfer  and  voting  upon  which  is  sought  to  be  re- 
strained; and  their  principal  relation  to  the  subject-matter  of  the 
suit  seems  to  be,  at  most,  that  of  alleged  holders  of  shares,  the  title 
to  which  is  impeached  in  their  hands  in  consequence  of  the  issue 
being  alleged  to  be  fraudulent  or  ineffectual  as  against  the  com- 
pany, and  it  being  claimed  they  are  not  holders  of  those  shares  for 
value  or  in  such  a  way  as  would  estop  the  company  from  claiming 
the  cancellation  or  retransfer  of  those  shares.  But,  with  regard  to 
the  defendants  who  were  the  officers  of  the  company  or  its  directors 
at  the  times  mentioned  in  the  complaint,  there  are  serious  questions 
which  will  require  at  the  trial  very  careful  attention  and  examina- 
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tioiL  It  appears  from  the  allegations  of  the  complaint,  which  con- 
tains the  only  detailed  account  of  the  transactions,  that  the  Hall 
Signal  Company  is  a  corporation  created  under  the  laws  of  the  state 
of  Maine,  and  had  at  the  outset  capital  stock  of  f  1,000,000,  divided 
into  10,000  shares,  of  the  par  value  of  flOO  each,  9,000  shares  be- 
ing common  stock,  and  1,000  shares  being  preferred  stock;  that  the 
company  was  organized  to  make,  sell,  and  put  up  railway  signals 
and  signal  devices,  under  the  patents  of  one  Hall ;  that  on  the  22d 
of  November,  1889,  the  board  of  directors  of  that  company  passed 
a  resolution  which  provided  that  the  preferred  stock  of  the  com- 
pany, then  in  the  treasury  and  unsold  should  be  held  at  flOO  a 
share;  that  on  the  6th  of  January,  1890,  there  belonged  to  the  Hall 
Signal  Company,  and  was  then  in  its  treasury,  1,000  shares  of  the 
preferred  stock,  and  at  least  4,746  shares  of  the  common  stock;  that 
in  June,  1890,  the  directors  of  the  company  increased  their  number 
to  seven  members,  and  that  at  a  stockholders'  meeting  in  that  month 
the  defendant  Cochran  was  elected  a  director,  but  it  does  not  ap- 
I>ear  that  the  full  number  of  seven  directors  was  made  up  until 
the  year  1894.  It  is  further  alleged  in  the  c(»uplaint  that  on  or 
about  January  16,  1891,  William  P.  Hall,  being  president  of  the 
company,  sold  270  shares  of  the  company's  preferred  stock  to  Wil- 
liam F.  Cochran  for  f  S5  a  share,  and  214  shares  of  the  common  stock 
at  foO  a  share,  thus  making  the  sale  of  the  preferred  stock  at  fl5 
less  thaa  the  fixed  price,  and  the  common  stock  at  f  25  a  share  less 
than  the  fixed  price;  and  that  at  a  meeting  of  the  directors,  held 
on  that  day,  at  which  Hall,  Cochran,  Gilmore,  and  Ingraham  were 
present,  and  at  which  the  presence  of  Hall  and  Cochran  was  nec- 
«88ary  to  make  a  quorum,  a  resolution  was  adopted  by  the  vote 
of  those  present  to  ratify  that  sale,  and  it  is  claimed  that  Cochran 
now  holds  the  shares  which  were  sold  to  him  irregularly,  aa  alleged. 
It  is  further  claimed  that  at  that  same  meeting,  at  which  the  sales 
were  made  to  Cochran,  a  resolution  was  passed  that  the  balance  of 
the  company's  stock  be  held  at  par,  and  that  none  be  sold  at  a  less 
price,  except  on  a  unanimous  vote  of  the  directors;  and  it  is  also 
claimed  that  that  resolution  still  exists  in  full  force,  and  has  never 
been  rescinded,  except  in  so  far  as  it  has  been  wrongfully  modified 
by  some  of  the  defendants  acting  as  directors  and  for  their  own 
private  advantage.  It  is  further  alleged  that  at  a  meeting  of  the 
directors  held  in  May,  1891,  authority  was  given  to  sell  200  shares 
of  the  stock  at  f  90  a  share,  and  that  at  this  meeting  Cochran,  Ingra- 
ham, HoUister,  Gilmore,  and  William  P.  Hall  were  present,  and 
that  the  presence  of  Gilmore  and  Hall  was  necessary  to  make  a 
quorum;  and  in  October,  1891,  at  a  meeting  of  the  directors,  five 
being  present,  a  resolution  was  passed  that  the  company  having 
lately  acquired  and  secured  the  control  of  some  improved  mechan- 
ical signals  and  appliances  pertaining  to  their  business,  and  it  being 
necessary  to  have  some  cash  capital  to  place  the  same  in  the  market, 
and  in  order  to  raise  that  capital  it  was  voted  that  the  stockholders 
of  record  on  October  20,  1891,  be  given  an  option  to  purchase  an 
«qual  amount  of  treasury  stock  to  their  present  holdings  at  f50 
per  share,  and  said  option  to  hold  good  until  November  20,  189L 


Digitized  by 


Google 


704  HBW   YOBK  SUPPLEMENT,  VoL,  32.  [Sup.  Ct. 

It  is  then  alleged  that  eald  directors  and  one  Alrah  W.  Hall  held 
as  stockholders  nearly  all  of  the  stock  which  had  heretofore  been 
issued,  and  which  was  then  outstanding  and  not  in  tiie  treasury 
of  the  company,  and  that  hence  those  were  the  persons  to  be  bene- 
fited by  this  resolution,  that  they  might  get  the  stock  at  half  its 
value,  there  being  in  connection  with  the  statement  an  allegation 
that  the  stock  was  salable  at  the  time  this  last  resolution  was  passed, 
and  was  actually  sold  at  or  near  par.  It  is  further  alleged  in  the 
complaint  that  in  the  months  of  March,  April,  and  May,  1892,  an 
authorized  agent  of  the  Hall  Signal  Company  represented  to  intend- 
ing pnrcliasers  of  the  stock  that  the  salary  of  tlie  president  did  not 
exceed  |3,600  a  year,  and  that  the  treasurer  was  acting  as  such 
without  any  compensation,  and  that  the  shares  were  bought  by 
various  persons,  including  these  plaintiffs,  upon  the  faith  of  such 
representations;  but,  notwithstanding  that,  the  then  acting  direct- 
ors of  the .  company  passed  a  resolution  by  which  the  defendant 
William  P.  Hall  was  authorized  to  purchase  from  the  company  500 
shares  of  the  full  paid  common  stock  at  f 50  a  share,  and  that  such 
sale  was  authorized  ostensibly  in  order  to  remunerate  Hall  for  ex- 
traordinary services  rendered  to  the  company,  and  that  at  the  meet- 
ing at  which  this  was  done  there  were  only  three  directors  pres- 
ent, one  of  whom  was  Hall,  the  beneficiary  of  the  resolution,  and 
that  Hall,  knowing  of  the  limitation  of  ibe  prices  of  the  stock, 
and  being  a  director  and  president  of  the  company,  took  from 
the  treasury  of  the  company  other  shares,  some  of  which  were 
sold  at  |90  a  share,  thus  taking  to  himself  about  |18,800,  for  which 
he  has  never  accounted  to  the  company,  and  that  at  this  time  the 
stock  was  actually  selling  at  |90  a  share  and  upwards.  It  further 
appears  that  on  or  about  June  8,  1892,  a  stockholders'  meeting  was 
held  in  Maine,  and  Oilmore,  one  of  the  directors,  represented  at 
this  meeting  that  an  additional  capital  of  fl,000,000  was  required, 
making  12,000,000  in  all;  that  thereupon  a  resolution  was  passed 
authorizing  the  increase  of  the  capital  by  the  issuing  of  10,000  shares 
of  common  stock,  and  that  such  stock  might  be  issued  for  the  pur- 
pose of  purchasing  property,  patents,  and  rights,  as  the  directors 
of  the  corporation  might  deem  for  its  best  interest,  and  Ihat  there- 
upon Gilmore,  Cochran,  and  William  P.  Hall,  acting  as  a  board  of 
directors,  did  issue  10,000  shares  of  the  new  stock  in  payment  for 
patents  which  were  then  valued  at  the  full  sum  of  fl,0i00,000;  that 
thereupon  a  circular  was  issued,  signed  by  William  P.  Hall,  the 
president  of  the  company,  and  the  stockholders  of  the  Hall  Signal 
Company,  offering  additional  shares  of  the  new  stock  of  the  com- 
pany, to  the  amount  of  20  per  cent  of  the  holdings  of  the  stock- 
holders of  the  old  stock,  at  the  rate  of  f50  a  share,  the  proceeds 
of  such  purchase  to  be  used  for  tiie  purchase  of  a  controlling  inter 
est  of  the  Johnson  Signal  Company,  and  for  the  further  develop- 
ment of  the  business  of  the  company.  This  Johnson  Signal  Com- 
pany was  a  New  Jersey  corporation,  organized  for  the  purpose  of 
making  railway  signals,  and  the  directors  of  the  Hall  Signal  Com- 
pany undertook  to  buy  2,000  shares  of  the  stock  of  that  comjMmy 
for  the  sum  of  f  100,000,  the  object  of  this  being  undoubtedly  to 
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secure  a  controlling  interest  in  the  stock  of  a  rival  company.  It 
is  alleged  that  the  amount  paid  was  in  excess  of  the  value  of  the 
shares  of  the  Johnson  Signal  Company,  and  it  is  also  alleged  that 
instead  of  applying  the  moneys  received  from  the  sale  of  the  2,000 
shares  of  the  Hall  Signal  Company  stock  the  directors  only  ap- 
plied 134,400  to  the  purchase  of  the  Johnson  Signal  Company  stock, 
leaving  an  indebtedness  of  about  $50,000  on  that  account,  to  secure 
the  payment  of  which  they  left  all  of  the  Johnson  Signal  Company 
stock  for  which  they  had  contracted  in  the  hands  of  a  trustee,  and 
also  pledged  other  securities  belonging  to  the  Hall  Signal  Company 
as  further  security  for  the  Johnson  Signal  Company  stock,  and  that 
a  large  portion  of  that  still  remains  unpaid,  and  that  the  moneys 
and  property  of  the  Hall  Signal  Company  have  been  grossly  mis- 
managed and  wasted  in  this  transaction.  The  complaint  also  sets 
forth  other  acts  of  mismanagement  on  the  part  of  the  directors, 
William  P.  Hall,  Gilmore,  and  others,  and  then  proceeds  to  charge 
that,  in  the  years  of  1892  and  1893,  one  Adoniram  J.  Wilson  was 
employed  as  a  superintendent  of  the  Hall  Signal  Company,  and  that 
he  made  certain  inventions  and  improvements  which  affected  the 
patented  improvements  or  devices  which  belonged  to  the  Hall  Sig- 
nal Company,  and  which  were  regarded  as  being  the  property  of 
that  company,  and  that  on  August  4,  1892,  he  assigned  his  inven- 
tions and  improvements  to  the  company;  that  about  a  year  and  a 
half  after  this  assignment  of  August  4,  1892,  and  without  any  fur- 
ther assignment  or  consideration  whatever,  the  defendants  William 
P.  Hall,  Parker,  and  Gilmore,  desiring  to  obtain  possession  of  3,000 
shares  of  the  stock  of  the  company,  passed  a  resolution,  at  a  meet- 
ing of  the  board  of  directors  held  in  the  city  of  New  York,  in  the 
following  words: 

"That  as  has  been  agreed  between  the  Hall  Signal  Clompany  and  Adoniram 
J.  WUson  that  the  latter  should  assign  and  transfer  to  said  company  bis  en- 
tire interest  In  all  the  Inventions  of  railroad  signaling  devices  in  and  for 
the  United  States,  and  in  all  United  States  patents  granted  therefor,  and  that 
said  company  Bhonld  pay  the  said  Wilson  suitable  compensation  therefor, 
to  be  agreed  upon,  and  as  the  said  Wilson  had  from  time  to  time  so  trans- 
ferred his  inventions  of  the  United  States  applications  and  patents  to  the  Hall 
Signal  Company,  and  in  pursuance  of  the  said  agreement;  and  as,  in  the 
judgment  of  the  board  of  directors,  the  United  States  applications  and  pat- 
ents are  equal  in  value  to  three  thousand  shares  of  the  common  stock  of  this 
company,  and  the  said  Wilson  has  agreed  to  accept  that  amount  of  stock 
in  full  payment  to  date  for  all  such  inventions,  applications,  and  patents,— 
W.  S.  Oilmore,  treasurer,  be,  and  be  is  hereby,  authorized  and  directed  to 
transfer  and  cause  to  be  ti-ansferred  to  Adoniram  J.  Wilson  three  thousand 
shares  of  the  full-paid  oommon  capital  stock  of  the  Hall  Signal  Company 
oat  of  the  balance  of  ten  thousand  shares  of  stock  set  over  and  assigrned  and 
transferred  to  this  company  by  William  P.  Hall  and  W.  S.  Gilmore  on  July 
6,  1892,  and  the  said  three  thousand  shares  to  be  accepted  by  Adoniram  J. 
Wilson  in  full  payment  to  date  for  any  and  all  claims  of  the  said  Wilson 
against  the  Hall  Signal  Company  for  said  applications  and  patents." 

It  is  further  set  forth  in  the  complaint  that  the  only  directors 
present  at  this  time  were  Hall,  Parker,  and  Oilmore;  that  they 
did  not  constitute  a  quorum  of  directors,  and  that  if  they  had  done 
BO  the  votes  of  at  least  two  would  have  been  necessary;  that  they 
caused  the  resolution  to  be  entered  in  the  minutes  of  the  board  of 
v.32N.Y.s.no.6 — 46 
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directors  of  the  said  Hall  Signal  Company,  under  date  of  Decem- 
ber 22,  1893,  as  if  it  were  a  valid  act  of  said  corporation  by  ita 
board;  that  the  said  Wilson  paid  no  consideration  for  the  last- 
mentioned  3,000  shares  of  stock,  and  never  received  nor  controlled 
nor  disposed  of  said  stock  for  his  own  benefit,  but  that  the  entire 
transaction  was  a  device  and  pretext  to  enable  the  said  president, 
William  P.  Hall,  and  the  said  treasurer,  Winfield  S.  Gilmore,  to 
take  and  dispose  of  the  stock  at  their  own  pleasure,  which  thej 
did.  It  is  further  alleged  that  on  the  4th  day  of  May,  1894,  Hall, 
Parker,  Miller,  and  Gilmore,  acting  as  directors,  passed  a  resolu- 
tion fixing  the  salary  of  Hall,  as  president,  at  f  10,000  a  year  from 
the  1st  of  January,  1894,  and  that  Hall  has  been  receiving  payment 
of  a  salary  at  that  amount;  that  Hall  voted  for  the  resolution,  or 
was  present,  and  his  presence  was  necessary  to  make  a  quorum. 
The  complaint  then  proceeds  to  state  various  acts  of  mismanage- 
ment of  the  directors  and  ofQcers  of  the  corporation,  and  violations 
of  the  laws  of  the  state  of  Maine,  obligatory  upon  corporations  of 
this  character;  the  failure  to  keep  proper  books  and  make  proper 
entries,  giving  the  details  or  an  account  of  these  various  alleged 
unlawful  transactions;  the  falsification  of  the  records;  and  par- 
ticularly that  on  the  22d  of  December,  1893,  Wilson,  without  re- 
ceiving any  consideration  at  all,  transferred  1,000  of  the  3,000  shares 
to  the  defendant  Webb,  and  2,000  of  such  shares  to  the  defendant 
Arkell,  and  that  Arkell  has  transfeiTcd  150  shares  to  other  parties, 
and  that  those  shares  are  now  held  without  consideration,  and  that 
all  of  the  directors  except  Webb,  James,  Arkell,  and  Mitchell  have 
neglected  their  duty  of  keeping  an  account  or  records;  and  other 
allegations  of  improper  conduct.  The  relief  prayed  for  is  that  the 
270  shares  of  preferred  stock,  and  214  shares  of  the  common  stock, 
sold  to  Cochran,  be  declared  to  have  been  sold  without  authority, 
and  that  the  defendants  Cochran,  Hall,  Gilmore,  and  Ingrabam  be 
directed  to  pay  into  the  treasury  of  the  Hall  Signal  Company  the 
difference  between  the  price  paid  and  the  price  fixed  as  the  value 
of  these  shares;  that  the  same  relief  be  granted  as  to  the  500 
shares  of  common  stock  sold  to  William  P.  Hall;,  that  a  discovery 
be  ordered  as  against  the  defendants  Hall,  Gilmore,  Young,  Coch- 
ran, Ingraham,  Parker,  and  Houston  as  to  2,000  of  the  shares  of 
the  common  stock  of  the  company,  and  that  they  be  ordered  to 
pay  forthwith  into  the  treasury  of  the  company,  and  account  for  all 
profits  which  any  of  them  may  have  received,  or  derived  from  such 
2,000  shares,  and  that  they  also  i>ay  into  the  treasury  such  sum  or 
sums  as  may  be  found  on  such  accounting  to  have  been  lost,  wasted, 
misapplied,  or  diverted  from  the  purpose  for  which  such  sum  or 
sums  were  contributed,  by  reason  of  the  said  transactions  set  forth 
in  the  complaint;  that  the  transfer  of  the  3,000  shares  of  the  com- 
mon stock  of  the  corporation  to  Wilson  be  declared  to  be  illegal 
and  void,  and  the  defendants  Hall,  Parker,  and  Gilmore,  and  such 
other  of  the  directors  who  have  assented  thereto,  and  any  of  the 
other  defendants  herein  who  have  profited  thereby,  in  whole  or  in 
part,  may  be  ordered  and  directed  to  forthwith  transfer  and  deliver 
those  shares  to  the  Hall  Signal  Company,  or  pay  into  the  treasury 
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of  the  corporation  the  value  of  such  shares  as  may  not  be  trans- 
ferred to  the  corporation,  and  that  the  defendants  who  have  profited 
thereby  be  ordered  and  directed  by  this  court  to  forthwith  pay  into 
the  treasury  of  the  corporation  the  full  value  of  such  shares  as 
they  may  have  taken,  and  that  the  court  adjudge  and  decree  that 
the  act  of  the  directors  in  attempting  to  increase  the  salary  of 
William  P.  Hall  be  declared  to  be  illegal  and  void,  and  that  the 
payments  made  by  virtue  of  tiie  resolution  of  May  4,  1894,  be  re- 
stored to  the  treasury  of  the  corporation,  and  then  that  an  injunc- 
tion be  issued  substantially  in  the  words  of  the  temporary  injunc- 
tion now  under  consideration,  and  that  the  defendants  Hall,  Gil- 
more,  and  Parker  be  enjoined  from  exercising  as  an  executive 
committee  any  of  the  duties  of  directors  of  the  corporation  or  any 
of  the  powers  of  directors,  and  that  the  individual  defendants  be 
enjoined  until  the  further  order  of  the  court  from  voting  upon  the 
stock  which  has  been  specifically  referred  to,  and  that  the  servants 
and  agents  of  the  corporation  be  enjoined  from  transferring  any 
of  the  stock  thus  referred  to,  and  for  other  relief. 

I  have  gone  thus  particularly  into  the  averments  of  the  complaint 
in  order  that  the  scope  of  the  inquiry  may  be  limited  to  those 
matters  which  stand  on  the  record  as  specific  accusations  of  wrong- 
doing against  the  various  defendants,  and  for  the  reason  that  in 
actions  of  this  kind  general  charges  are  of  no  consequence  whatever, 
and,  when  grave  imputations  are  made  of  the  character  here  pre- 
sented, the  parties  against  whom  they  are  made  should  be  called 
upon  to  respond  only  to  the  specific  things  alleged  against  them. 
Taking  up  the  answers  that  have  been  interposed,  all  of  the  material 
charges  are  denied,  justified,  or  sought  to  be  explained.  All  the 
alleged  equities  of  the  complaint  are  denied  under  oath,  and  it  is 
claimed  that  all  sales  of  shares  were  made  by  due  authority  of 
the  board  of  directors.  There  is  a  charge  made  in  some  of  the 
affidavits  of  the  plaintiff  used  on  this  motion,  but  not  referred  to 
in  the  complaint,  respecting  a  purpose  of  the  directors  of  the  Hall 
Signal  Company  to  transfer  its  rights  and  business  to  the  General 
Electric  Company.  This  intention  imputed  to  the  directors  of  the 
Hall  Signal  Company  is  specifically  denied,  and  there  is  no  cause 
whatever  for  an  injunction  to  issue  concerning  that  accusation,  be- 
cause the  directors  of  this  company  not  only  disclaim  any  such 
purpose,  but  they  are  powerless  to  make  any  valid  transfer  of  the 
character  referred  to;  it  would  be  merely  a  void  transaction  on  the 
part  of  the  directors.  Whether,  under  the  law  of  the  state  of  Maine, 
such  a  transfer  might  be  made  by  the  stockholders  is  a  question 
not  to  be  considered  now.  It  must  be  left  to  the  determination  of 
the  courts  of  that  state  as  to  whether  or  not  it  is  competent  for  a 
corporation,  with  the  assent  of  its  stockholders,  to  make  such  a 
disposition  of  its  property.  This  question  does  not  arise  under 
this  complaint,  and  it  is  not  a  question  we  are  now  called  upon 
to  decide.  Taking  up  the  specific  allegations  referred  to  in  the 
complaint,  as  constituting  fraudulent  or  wrongful  conduct  on  the 
part  of  the  directors  of  the  Hall  Signal  Company,  the  first  answer 
that  is  made  by  the  defendants  is  that  all  of  their  acts  and  doings 
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have  been  ratified  by  the  shareholders.  I  have  carefully  examined 
all  of  the  papers  upon  this  subjict  of  ratification,  and  I  mast  say 
that,  upon  the  presentation  as  made,  I  am  not  at  all  satisfied  that 
there  has  been  any  such  ratification  as  would  constitute  an  accept- 
ance or  adoption  by  the  stockholders  of  all  of  the  acts  complained 
of.  This  alleged  ratification  seems  to  have  been  made  pursuant  to 
some  permission  of  a  special  act  of  the  legislature  of  the  state  of 
Maine,  and  the  stockholders  seem  to  have  ratified  only  such  trans- 
actions as  were  spread  upon  the  minutes  of  the  Hall  Signal  (Com- 
pany. I  am  not  at  all  satisfied  that  these  transactions  in  their 
real  character  were  so  fully  spread  upon  the  records  as  to  be  in- 
telligible to  all  the  stockholders  who  were  present  in  person  or 
by  proxy  at  the  meeting  at  which  the  alleged  ratification  took  place. 
But  I  do  not  consider  the  question  of  ratification  as  being,  at  this 
time,  a  radical  one,  for,  as  the  facts  are  shown,  the  merits  of  the 
controversy  may  be  disposed  of,  so  far  as  this  motion  is  concerned, 
without  reference  to  that  Concerning  the  maintenance  of  this  tem- 
porary injunction,  the  real  question  is,  is  there  any  occasion  for 
any  restraint  whatever  upon  any  of  the  parties  at  the  present 
time?  We  will  assume  that  the  action  is  properly  brought  We 
will  also  assume  that  certain  of  these  defendants  may  be  respon- 
sible for  their  acts  to  the  corporation,  and,  under  the  circumstances 
of  this  case,  may  be  required  to  account  in  this  action,  and  that 
they  may  by  final  judgment  be  compelled  to  pay  moneys  into  this 
corporation;  but  it  does  not  follow  therefrom  that  an  injunction  is 
necessary  to  the  preservation  or  protection  of  any  right  which 
these  plaintiffs  or  other  stockholders  may  have.  Concerning  the 
270  shares  of  preferred  stock,  and  the  214  shares  of  the  common 
stock,  there  can  be  no  doubt  that  William  F.  Cochran  had  a  perfect 
right  to  buy  those  shares.  The  only  thing  that  constituted  an 
apparent  wrong  in  the  matter  was  selling  them  at  a  lower  price 
than  that  which  was  fixed  for  them  by  the  corporation,  if  that 
restriction  actually  remained  as  applicable  to  those  shares  at  the 
time  they  were  sold,  which  is  doubtful.  This  would  leave  the  case 
merely  as  one  in  which  Mr.  Cochran,  or  those  who  sold  him  the 
shares,  would  be  liable  to  the  corporation  for  $15  a  share  on  the 
preferred  stock,  and  $25  a  share  on  the  common  stock;  and  there 
is  no  allegation  whatever  of  insolvency  of  Mr.  Cochran  or  the  other 
parties,  or  that  they  are  not  able  to  pay  the  full  price,  or  that  if  a 
judgment  is  rendered  against  him  or  tiiem  in  this  action  for  that 
difference  he  or  they  will  not  be  able  to  respond  to.  it,  and 
precisely  the  same  thing  may  be  said  with  reference  to  the  500 
shares  of  common  stock  issued  to  Hall  at  f50  a  share  instead  of 
par.  If  the  resolution  under  which  they  were  sold  was  not  valid, 
then  Mr.  Hall  is  indebted  for  f50  a  share  of  that  stock  to  the 
corporation,  for  he  knew  of  the  limitation ;  and  there  is  no  allega- 
tion whatever  that  he  is  insolvent  or  is  not  able  to  pay  the  addi- 
tional sum;  and  a  money  judgment  is  asked  for  in  each  case,  and 
granting  it  would  necessarily  result  in  confirming  their  title  to 
the  shares.  Concerning  the  2,000  shares  of  the  Hall  Signal  Com- 
pany issued  in  the  matter  of  the  purchase  of  the  Johnson  Signa* 
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Company  stock,  it  is  not  shown  who  is  the  holder  of  those  shares, 
nor  where  they  are,  nor  in  whose  possession  they  are,  nor  whether 
they  have  been  sold;  and  the  only  relief  that  can  be  awarded  as 
to  them  would  be  that  the  parties  who  are  implicated  in  the  dis- 
position of  those  2,000  shares  shall  account  for  all  moneys  or  profits 
which  haTe  been  received  upon  them,  and  shall  pay  the  moneys 
into  the  treasury  of  the  Hall  Signal  Company;  but  there  is  no 
necessity  for  an  injunction  with  reference  to  those  shares,  and,  in- 
deed, there  are  no  facts  stated  in  respect  of  which  restraint  can  be 
put  upon  the  holder  of  a  specific  share  or  number  of  shares;  or, 
in  other  words,  there  is  no  way  of  ascertaining  as  against  whom 
an  injunction  should  issue,  or  against  what  shares  an  injunction 
would  be  made  operative  in  case  one  were  to  issue.  The  serious 
feature  of  the  matter,  and  the  one  in  respect  of  which  on  the  argu- 
ment of  this  case  I  was  strongly  impressed  by  the  plaintiffs'  conten- 
tion, relates  to  the  3,000  shares  of  stock  issued  to  Wilson;  but  an 
examination  of  the  papers,  however,  makes  it  entirely  clear  that 
so  far,  at  least,  as  the  present  status  of  those  shares  is  concerned, 
the  charges  of  fraud  which  have  been  urged  against  the  various 
parties  are  not  made  out  in  such  a  way  as  to  induce  the  court  to 
pass  upon  the  question  of  fact  adversely  to  the  holders  of  those 
shares.  The  plaintiffs  have  undertaken  to  present  to  the  court 
proof  of  the  fraudulent  issue  of  these  3,000  shares  of  stock,  but 
in  their  effort  to  present  that  proof  they  have  produced  and  pre- 
sented evidence  directly  to  the  contrary.  The  history  of  these 
3,000  shares  must  be  borne  in  mind.  All  or  most  of  this  stock 
originally  was  issued  for  patents,  for  patent  rights,  or  improvements 
in  railway  signaling,  and  almost  all  of  the  capital  stock  of  this 
corporation,  both  its  first  and  second  issue,  seems  to  have  been 
put  out  for  no  other  consideration  than  patent  rights  and  improve- 
ments. Wilson  was  an  inventor.  He  owned  patents  for  improve- 
ments, if  not  for  original  inventions,  and  they  were  transferred  to 
and  are  used  by  this  Hall  Signal  Company,  The  claim  made  by 
the  plaintiffs  that  all  his  inventions  and  improvements  and  trans- 
fers thereof  to  the  company  were  merely  in  pursuance  of  a  duty 
which  he  owed  to  the  company,  and  a  right  which  the  company 
had  to  his  inventions,  without  further  compensation  than  that 
which  consisted  in  the  payment  to  him  of  a  salary,  has  been  utterly 
destroyed  by  the  examination  of  Wilson,  which  was  taken  by  the 
plaintiffs,  and  which  they  now  present  as  part  of  their  proofs.  I 
cannot  assume  that  this  statement  of  Wilson  is  deliberate  perjury, 
or  that  Hall  has  been  guilty  of  subornation  of  perjury.  They  tes- 
tified, and  it  is  shown  clearly,  that  from  the  beginning  Wilson 
was  entitled  to  compensation  for  the  transfer  of  his  patents  to  the 
Hall  Signal  Company;  that  it  was  left  undetermined  as  to  what 
that  compensation  should  be  until  finally  it  was  agreed  that  the 
3,000  shares  should  be  issued  to  him  in  full  payment  for  his  patents, 
among  which  he  enumerates  some  that  are  stated  to  be  the  most 
valuable  and  useful  of  all  those  connected  with  the  whole  system 
of  railway  signals.  If  they  are  the  most  valuable,  and  that  is  not 
controverted  by  the  plaintiffs,  the  amount  paid  for  them  would 
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certainly  seem  not  to  be  unreasonable,  in  Tiew  of  the  large  amount 
of  stock  which  was  issued  for  other  patents  not  possessing  the 
same  value;  but,  however  that  may  be,  it  stands  upon  this  record 
as  clearly  established  that  these  3,000  shares  did  become  the  prop- 
erty of  Wilson,  and  were  given'  to  him  in  payment  of  what  was 
due  to  him  for  his  inventions.  2«ow,  when  those  shares  became 
the  property  of  Wilson,  he  had  an  absolute  right  to  dispose  of  them 
just  as  he  pleased;  and  he  might  sell  them  or  give  them  away  or 
intrust  them  to  Mr.  Hall  to  be  used  as  he  might  deem  best  for  the 
interest  of  the  company,  in  bringing  in  men  of  means  and  influence 
whose  relation  to  the  company  would  increase  its  business  and 
secure  its  success,  the  essential  thing  being  that  there  was  an 
actual  honest  issue  of  the  stock,  in  the  first  place,  to  Mr.  Wilson; 
and  I  am  not  able  to  say,  on  these  papers,  that  that  was  not  so, 
but,  on  the  contrary,  I  must  conclude,  at  this  stage  of  the  case  at 
least,  that  those  shares  were  issued  for  a  good  consideration  to  Mr. 
Wilson,  and  that  his  transfer  of  them  has  vested  a  good  title  as 
against  the  company  to  his  transferees,  Arkell  and  Webb,  it  not 
being  charged  that  either  Arkell  or  Webb  was  a  party  to  any 
fraud,  and  Arkell  swearing  in  his  answer  that  he  paid  considera- 
tion for  the  shares  transferred  to  him.  Mr.  Webb  has  not  been 
served  with  process  nor  with  the  injunction,  but  I  see  nothing  what- 
ever in  the  case  that  would  authorize  its  maintenance  as  against 
him.  Concerning  the  payment  of  unauthorized  salary,  of  course 
there  is  no  occasion  for  an  injunction.  If  that  salary  is  really  un- 
authorized, a  person  receiving  it  can  be  compelled  to  make  restitu- 
tion. There  are  no  other  matters  involved  in  this  motion  which 
require  particular  consideration.  On  the  whole  case  I  am,  there- 
fore, of  the  opinion  that  the  motion  to  continue  the  temporary  in- 
junction should  be  denied,  and  that  the  injunction  be  vacated, 
with  ?10  costs,  and  upon  the  ground  particularly  that,  whatever 
relief  the  plaintiffs  may  be  entitled  to  in  this  action,  there  is  no 
necessity  and  no  propriety  for  any  restraint  of  the  court  upon  any 
of  the  holders  of  this  stock  at  the  present  time,  nor  for  its  inter- 
ference with  the  management  of  this  foreign  corporation  or  of  its 
directors,  the  stockholders  being  amply  protected  by  such  remedy 
as  may  be  open  to  them  to  compel  a  restitution  from  solvent  persons 
of  the  moneys  on  an  accounting  for  the  value  of  shares  of  stock, 
if  such  shares  have  been  irregularly  issued,  and  that  value  is  prop- 
erly recoverable  by  the  corporation.  If  there  were  allegations  or 
evidence  of  insolvency  or  inability  of  any  of  the  parties  inculpated 
to  make  payment  bf  any  moneys  which  may  be  adjudged  to  be 
payable  bv  reason  of  the  matters  complained  of,  a  different  result 
might  follow,  and  to  the  extent  of  enjoining  the  transfer  on  the 
books  of  the  company  of  the  shares  which,  according  to  the  plain- 
tiffs' own  showing,  are  paid  for  in  part,  at  least,  but  no  such  pre- 
tense is  made. 
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(10  Misc.  Rep.  764.) 

PBOPLB  ex  rel.  EWELL  T.  ROBERTS,  CtomptroUer. 

(Supreme  Coort,  Special  Term,  Ulster  Cioanty.  January,  1805.) 

Office  and  Officbb  —  Warrant  for  Cokfsnsation  —  Certificate  of  Af- 
poihtmbnt. 

La-WB  1894,  c.  717,  providing  that  civil  Bervloe  rulea  and  laws  shall  not 
apply  to  veterans  of  the  war  as  to  any  position  the  compensation  of  which 
does  not  exceed  $4  per  day,  relates  only  to  the  appointments  to  such  posi- 
tions, and  does  not  dispense  with  the  requirements  of  Laws  1883,  c.  354, 
I  7,  as  amended  by  Laws  1894,  c.  681,  providing  that  the  civil  service 
oommissloners  shall  keep  a  list  of  all  persons  in  the  classified  service  of 
the  state,  and  that  the  comptroller  shall  not  draw  his  warrant  for  the 
payment  of  the  salary  of  any  person  in  either  of  such  classes  who  is  not 
certified  by  the  civil  service  commissioners  as  having  been  appointed  in 
pursuance  of  law. 

Application  by  William  H.  Ewell  for  a  writ  of  mandamns  to  com- 
pel James  A.  Roberta,  as  comptroller  of  the  state  of  New  York,  to 
pay  relator  his  salary  as  clerk  in  the  ofQce  of  the  secretary  of 
state.     Denied. 

Eobert  G.  Scherer,  for  relator. 

Myer  Nussbamn  and  William  E.  Eisselburgh,  Jr.,  Dep.  Atty.  Gen., 
for  respondent. 

PARKER,  J.  The  secretary  of  state,  on  the  11th  day  of  Jane, 
1894,  appointed  the  relator,  William  H.  Ewell,  to  a  clerkship  in  the 
secretary  of  state's  oflSce,  at  a  salary  of  fonr  dollars  per  day.  At 
the  time  of  such  appointment,  Ewell  was  a  resident  of  this  state, 
having  served  in  the  army  of  the  United  States  during  the  late  war, 
from  which  he  had  been  honorably  discharged,  and  was,  therefore, 
eligible  to  the  position  to  which  he  was  appointed,  pursuant  to  the 
provisions  of  chapter  717,  Laws  1894.  It  is,  indeed,  conceded  that 
the  action  of  the  secretary  oif  state  in  making  the  appointment  was 
in  all  respects  lawful  and  proper,  and  that  by  virtue  of  the  appoint- 
ment the  relator  became  entitled  to  receive  from  the  state  com- 
pensation at  the  rate  of  four  dollars  per  day,  payable  monthly ;  the 
comptroller's  refusal  to  pay  being  based  wholly  upon  his  understand- 
ing that  the  statutes  require  that  before  he  may  draw  his  warrant 
for  compensation  he  must  have  a  certificate  of  the  civil-service  com- 
mission of  the  legality  of  the  appointment  of  every  person  in  the 
classified  service  of  this  state,  and  that  the  relator  Is  within  the 
classified  service.  In  other  words,  his  contention  is  that,  while 
the  statute  authorizes  the  appointment  in  the  state  service  of  per- 
sons in  a  like  situation  with  the  relator  without  reference  to  the 
civil-service  rules  and  laws  of  this  state,  such  appointment  must, 
nevertheless,  be  evidenced  to  the  comptroller  by  a  certificate  of  the 
dvil-service  commission;  that,  before  the  comptroller  can  make  any 
payment  whatever  to  a  person  purporting  to  be  in  the  employ  of 
the  state,  the  comptroller  must  be  informed  of  the  fact  through 
the  channel  and  in  the  manner  provided  by  law. 

The  provision  of  the  act  of  1894  bearing  upon  this  question  reads 
as  follows: 
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"But  the  civil  service  rules  and  laws  of  this  state  shall  not  apply  to  such 
persons,  residents  of  this  state,  who  served  In  the  army  or  navy  of  the.  United 
States  in  the  late  war,  and  have  been  honorably  discharged  therefrom,  for 
any  position  or  employment,  the  compensation  of  which  does  not  exceed  four 
dollars  a  day,  in  the  public  departments  and  upon  all  public  works  of  the 
state  of  New  York,  and  of  the  several  cities,  counties,  towns  and  villages 
thereof," 

It  will  be  observed  that  this  provision  does  not  suggest  the  man- 
ner in  which  the  comptroller  shall  be  informed  of  an  appointment 
made  under  it,  but  does  provide  that,  so  far  as  the  appointment  is 
to  a  position  or  employment,  the  compensation  of  which  does  not 
exceed  four  dollars  per  day,  the  civil-service  rules  and  laws  of  this 
state  shall  not  apply. 

The  error  into  which  the  relator  has  fallen  seems  to  me  to  have 
been  founded  upon  a  construction  of  the  provision  which  gives  to 
it  the  effect,  not  only  of  taking  the  appointment  of  persons  situated 
like  himself  from  under  the  civil-service  rules  and  laws  of  the  state, 
but  also  of  depriving  the  civil-service  commissioners  of  the  right,  and 
to  relieve  them  from  the  duty,  of  making  certificates,  for  the  use 
of  the  comptroller,  of  the  appointment  of  every  person  in  the  clasai- 
fled  service  of  the  state,  which  includes  relator's  position,  as  pro- 
vided by  section  7,  c.  354,  Laws  1883,  as  amended  by  chapter  681, 
Laws  1894.  These  statutes  provide  for  a  body,  known  as  the  "Civil- 
Service  Commission,"  which  is  given  exclusive  control  and  authority 
with  reference  to  the  classiflcation  of  all  positions  in  the  state  serv- 
ice, competitive  or  noncomjjetitive,  exempted  or  otherwise.  And  it  ia 
further  made  the  duty  of  the  commission  to  keep  in  its  office  a  com- 
plete list  of  all  oflScers,  clerks,  and  other  persons  in  the  public  serv- 
ice of  the  state,  in  either  of  the  classes  appointed  or  employed,  and 
to  certify  to  the  comptroller  every  change  occurring  in  any  such 
oflBce  or  employment  forthwith  on  the  occurrence  of  the  change. 
Further,  the  comptroller  is  forbidden  to  draw  his  warrant  for  the 
payment  of  any  salary  or  compensation  to  any  officer,  clerk,  or  other 
person  in  the  public  service  of  the  state  in  either  of  said  classes 
who  is  not  so  certified  as  having  been  appointed  in  pursuance  of 
law,  and  of  the  rules  and  regulations  made  in  pursuance  of  law.  It  is 
apparent  that  one  of  the  purposes  which  the  statute  has  in  view  it  to 
keep  the  comptroller's  office  accurately  informed  as  to  all  persons  in 
the  classified  service  of  the  state  entitled  to  compensation  for  serv- 
ices. If  the  statute  under  which  the  relator  was  appointed  can 
be  so  construed  as  to  make  it  no  longer  the  duty  of  the  commission 
to  certify  to  the  employment  of  persons  in  the  classified  service, 
when  appointed  under  the  provisions  of  the  statute  exempting  hon- 
orably discharged  soldiers  from  the  civil-service  rules  and  laws 
of  this  state,  then  the  statutes  could  no  longer  provide  for  a  com- 
plete and  harmonious  system  governing  the  keeping  of  the  record 
relating  to  those  in  the  employment  of  the  state  under  the  classified 
service.  But  if  the  statutes  be  construed  together,  as  I  think  they 
should  be,  then  the  entire  scheme  is  consistent  and  harmonious. 

A  person  situated  as  this  relator  may  be  appointed  in  the  public 
service,  where  the  compensation  does  not  exceed  four  dollars  per 
day,  without  reference  to  the  civil-service  rules  and  laws.    And  when 


Digitized  by 


Google 


Sup.  Ct.]      BCHOUT   V.  CONKEY   AVE.  SAVIK6,  AID  &   LOAN   ASs'N.  713 

the  appointment  is  made  it  becomes  the  duty  of  the  appointing 
officer  to  inform  the  civil-service  commisBion  that  the  appointment 
was  made  in  accordance  with  law.  This  being  done,  the  statute 
enjoins  upon  the  civil-service  commission  the  duty  of  certifying  the 
fact  of  such  appointment  to  the  comptroller,  whose  duty  it  is  there- 
after to  make  payment  to  the  appointee  of  his  compensation  as  he 
shall  become  entitled  to  it.  This  was  not  done,  and  therefore  the 
comptroller  had  a  right  to  insist  upon  a  compliance  with  the  statute. 
Kelator's  proper  course  was  to  have  requested  the  civil-service  com- 
mission to  make  the  necessary  certification,  and  had  the  request  been 
refused  it  could  thereafter  have  been  enforced  by  mandamus.  The 
application  for  a  writ  of  mandamus  should  be  denied,  but  without 
costs. 
Application  denied,  without  costs. 


<11  Misc.  Rep.  454.) 

SCHOUT  v.  GONKBY  AVB.  SAVINa,  AID  &  LOAN  ASS'N. 
(Supreme  Court,  Special  Term,  Monroe  Oonnty.    February,  1895.) 

Loan  Asbociations— Withdrawal— Estoppki,  to  She. 

A  stockholder  of  a  loan  assoclatl(»i,  which  wrongtnlly  loans  to  members 
money  applicable  to  the  claim  of  such  stockholder  on  the  withdrawal  of 
his  shares,  of  which  he  had  given  notice,  Is  estc^ped  to  sue  the  associa- 
tion on  that  ground,  where  It  appears  that  he  was  a  director  of  the  asso- 
ciation, and  attended  meetings  at  which  such  loans  were  made,  and  ap- 
proved thereof. 

Action  by  Daniel  Schont,  Jr.,  against  the  Conkey  Avenue  Saving, 
Aid  &  Loan  AssociatiiHi.    Ck>mplaint  dismissed. 

F.  B.  &  P.  S.  Hutchinson  and  H.  J.  Stull,  for  plaintiff. 
Edwin  McKnight  and  H.  Nelson  Peck,  for  defendant. 

DAVY,  J.  This  action  is  brought  to  recover  f  1,210.35,  it  being 
the  amount  credited  to  the  plaintiiT  apon  the  books  of  the  defendant 
for  principal  and  dividends.  It  appears  from  the  evidence  that  the 
plaintiff,  who  was  a  member  of  the  defendant  loan  association,  on 
the  16th  day  of  December,  1891,  filed  a  written  notice  withdrawing 
his  moneyed  interests  in  the  association.  Article  14,  §  2,  of  the 
articles  of  association  provides  that  members  not  having  received 
a  loan  may  withdraw  one  or  more  of  their  shares  from  the  associa- 
tion at  any  time  by  giving  notice  in  writing  to  the  board,  and  the 
liability  to  pay  further  dues  and  the  right  to  dividends  shall  c^se 
with  the  filing  of  said  notice.  Applications  for  withdrawals  shall 
only  be  received  in  the  regular  order  of  business,  and  the  principal 
theretofore  paid  on  such  share  or  shares  shall  be  refunded  to  such 
members  as  soon  as  necessary  funds  are  in  the  treasury.  The 
plaintiff  bases  his  right  to  recover  in  this  action  upon  the  ground 
that  the  money  which  was  in  the  treasury  when  his  withdrawal 
notice  was  filed,  instead  of  being  applied  upon  his  claim,  was  loaned 
to  its  members,  contrary  to  the  rules  of  the  association.  There  can 
be  no  question  but  what  the  officers  and  members  of  the  defendant 
were  bound  to  observe  the  rules  prescribed  in  its  constitution  and 
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by-law8,  which  were  printed  in  a  book  isgued  to  every  shareholder, 
who  was  presumed  to  know  what  they  were.  The  powers  and 
duties  therein  expressed  and  imposed  were  binding  upon  the  asso- 
ciation and  its  members.  The  defendant  therefore  bad  no  legal 
right  to  disregard  them  by  appropriating  any  of  the  money  in  its 
treasury  to  the  making  of  loans,  while  the  plaintiff's  withdrawal 
notice  was  on  file,  until  his  claim  had  been  paid  in  full. 

In  the  case  of  Wolfe  v.  Association,  75  Hun,  203,  27  N.  Y.  Snpp. 
44,  which  was  an  action  against  this  same  defendant,  Dwight,  P.  J., 
says; 

"The  defmdant  had  no  right,  under  the  article  of  Ita  association,  to  appro- 
priate any  of  its  funds  to  the  maldng  of  loans  while  withdrawal  notices  were 
on  file  which  had  not  been  honored." 

The  plaintiff,  therefore,  under  the  decision  of  the  court  in  the 
case  last  cited,  was  entitled  to  the  payment  of  his  claim  when 
reached,  and  if  the  directors  disregarded  the  rules  of  the  associa- 
tion, and  loaned  money  to  its  members  which  should  have  been 
applied  in  payment  of  its  indebtedness  to  the  plaintiff,  the  defendant 
is  liable  in  this  action,  unless  the  plaintiff  has  waived  his  right  to 
the  fund,  or  has  done  some  act  which,  under  the  rules  of  equity, 
.estops  him  from  maintaining  this  action. 

It  appears  from  the  evidence  that  at  the  time  the  loans  were 
made  the  plaintiff  was  one  of  the  directors  of  the  defendant,  and 
approved  of  the  Boss  loan,  which  he  now  concedes  was  made  con- 
trary to  the  rules  of  the  association.  He  attended  the  meetings 
of  the  board  from  time  to  time  during  the  period  that  the  other 
irregular  loans  were  being  made.  As  a  director,  he  had  access  to 
the  books  of  the  association  at  all  times,  and  he  knew,  or  ought  to 
have  known,  that  his  associates  were  making  the  loans  which  he 
now  contends  were  unauthorized.  Wliile  directors,  as  a  genial 
rule,  are  not  liable  for  errors  of  judgment,  unless  they  are  grossly 
wrong,  yet,  by  accepting  the  trust,  they  are  obliged  to  faithfully 
execute  it.  The  plaintUf,  therefore,  by  accepting  the  oflQce  of  di- 
rector, was  required  to  execute  it  with  fidelity  and  reasonable  dili- 
gence. It  was  his  duty  to  attend  the  meetings  of  the  board  with 
reasonable  regularity,  and  to  exercise  ordinary  diligence  in  ascer- 
taining the  financial  condition  of  the  association.  He  knew  that 
the  Boss  loan,  which  received  his  approval,  was  irregular.  That 
fact  was  sufficient  to  have  put  any  prudent  man,  who  was  acting 
as  a  director,  on  his  guard,  and  upon  inquiry  as  to  whether  other 
loans  of  that  character  were  being  made.  II  he  grossly  neglected 
his  duties,  he  cannot  claim  protection  on  that  ground,  but  must 
be  held,  in  the  eyes  of  the  law,  just  as  responsible  for  the  irregular 
loans  as  the  other  directors.  The  learned  counsel  for  the  plaintiff 
seeks  to  avoid  the  force  of  an  equitable  estoppel  by  claiming  that 
the  plaintiff  was  ignorant  of  these  loans,  with  the  exception  of  the 
Boss  loan.  The  evidence  in  the  case  does  not  warrant  me  in  reach- 
ing such  a  conclusion.  It  appears  that  he  attended  at  least  15 
meetings  while  he  was  a  director,  and  one  of  the  officers  testified 
that  he  attended  the  meetings  of  the  board  regularly.  It  will  not 
do  to  permit  him  to  plead  ignorance  on  the  ground  of  neglect  of 


Digitized  by 


Google 


Sap.  Ct.]      8CH0UT  V.  CONKEY  AVE.  8AVIN0,  AID  St   LOAN   ASS'N.  715. 

duty.  The  role  is  that  an  absent  director  may  be  held  equally 
responsible  with  his  associates,  in  case  of  extreme  neglect  of  duty 
in  omitting  to  attend  the  board  meetings,  or  where  the  wrongful 
acts  of  his  associates  have  come  to  his  knowledge,  and  he  acquiesces, 
and  takes  no  steps  to  avert  their  injurious  consequences,  when,  by 
due  diligence,  he  might  have  prevented  the  wrongful  acts  from 
being  done.  Knowlton  v.  Spring  Co.,  57  N.  T.  518-537;  Knox  v. 
Baldwin,  80  N.  Y.  612;  Robinson  v.  Smith,  3  Paige,  222;  Hyatt  v. 
Clark,  118  N.  Y.  567,  23  N.  E.  891;  Adams  v.  Mills,  60  N.  Y.  538; 
Lindner  v.  Sahler,  51  Barb.  323;  Briggs  v.  Easterly,  62  Barb.  51; 
Bronson  v.  Dimock,  4  Hun,  614. 

The  law  seems  to  be  well  settled  that  even  a  stockholder  in  a 
corporation,  who  participates  in  an  unauthorized  act  prejudicial  to 
his  interest  and  acquiesces  in  the  transaction,  is  estopped  from 
afterwards  complaining,  either  in  his  own  behalf  or  in  the  behalf 
of  the  corporation.  It  was  held  in  Sheldon,  H.  B.  Co.  v.  Eickemeyer, 
H.  B.  M.  Co.,  90  N.  Y.  612,  that  where  stockholders,  with  full  knowl- 
edge, ratify  a  transfer,  and  affirm  the  settlement,  the  act,  though 
beyond  the  .power  given  the  trustees  by  the  charter,  could  not  be 
subsequently  avoided  by  the  stockholders  or  by  the  corporation. 
The  learned  judge  who  wrote  the  opinion  of  the  court  says: 

'^t  is  not  needed,  In  such  a  caae,  that  tbere  be  an  express  assent  on  the 
part  of  the  stockholders  to  work  an  equitable  estoppel.  When  they  neglect 
to  promptly  and  actively  condemn  the  unauthorized  act,  and  to  seek  Judicial 
redress  after  knowledge  of  the  committal  of  it,  this  will  be  deemed  an  acqui- 
escence in  it"    Kent  v.  Mining  Co.,  78  N.  Y.  159-187. 

The  rule  in  regard  to  directors  is  much  more  strict  They  are 
intrusted  with  the  management  of  the  corporate  business,  and  are 
required  to  exercise  the  same  degree  of  diligence  and  care  that 
men  of  ordinary  prudence  and  skill  usually  exercise  in  the  manage- 
ment of  similar  business  for  themselves.  The  business  of  the  de- 
fendant could  not  be  done  except  by  its  directors,  who  are  required 
to  exercise  a  general  supervision  over  the  affairs  of  the  association. 
The  shareholders  had  a  right  to  assume  that  the  directors  would 
do  their  duty,  and  if  they  did  not  they  had  a  right  to  hold  them 
I)er8onally  liable  for  a  gross  neglect  of  duty.  The  law  on  this  sub- 
ject is  clearly  stated  by  Judge  Earl  in  Hun  v.  Cary,  82  N.  Y.  65. 
He  sayb' 

•The  trustees  are  bound  to  observe  the  limits  placed  upon  their  powers  in 
tbe  charter,  and  if  they  transcend  such  limits,  and  cause  damage,  they  incur 
Uabillty." 

He  also  says  that: 

"When  one  deposits  money  in  a  savings  bank,  or  takes  stock  in  a  corpora- 
tion, thus  divesting  himself  of  the  immediate  control  of  his  property,  he 
expects,  and  has  a  right  to  expect,  that  the  trustees  or  directors,  who  were 
cbosen  to  take  his  place  in  tbe  management  and  control  of  his  property,  will 
exercise  ordinary  care  and  prudence  in  the  trusts  committed  to  them,— 
tbe  same  degree  of  care  and  prudence  that  men  prompted  by  self-interest 
^nerally  exercise  in  their  own  affairs.  When  one  voluntarily  takes  the  posi- 
tion of  trustee  or  director  of  a  corporation,  good  faith,  exact  Justice,  and  pul>- 
lic  policy  unite  in  requiring  of  him  sucli  a  degree  of  care  and  prudence,  and 
it  is  a  gross  breach  of  duty  not  to  bestow  them." 
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If  the  plaintiff  in  this  action  had  attended  to  his  duties  properly 
as  a  director,  he  certainly  most  have  known  the  nature  and  exteat 
of  the  basineas  that  was  being  transacted  by  the  board,  and  that 
unauthorized  loans  were  being  made.  It  would  be  unjust,  there- 
fore, to  permit  him  now  to  take  advantage  of  his  own  negligent 
acts,  to  the  injury  of  innocent  shareholders  who  have  filed  their 
applications  of  withdrawal.  In  Knox  y.  Baldwin,  supra.  Judge  Dan- 
forth  says:  "A  director  cannot  be  permitted,  either  alone  or  with 
his  associates,  to  pursue  a  remedy  which,  if  enforced,  would  enable 
him  to  profit  by  his  own  wrong  or  negligence."  The  plaintiff, 
therefore,  is  estopped  from  maintaining  this  action,  and  mnst  wait 
until  the  defendant  collects  a  sufiBcient  sum  to  pay  his  claim  as 
provided  by  its  constitution  and  by-laws.  The  complaint,  therefore^ 
is  dismissed,  with  costs. 


(11  Misc.  Rep.  490.) 

BEEWIND-WHITE  COAL  MIN.  CO.  v.  EWAKT. 

(Supreme  Covrt,  Special  Term,  Ltvlngston  County.    February,  ISSSS.) 

1.  Corporations — Liabilities  of  Stockholders — Repeal  of  Statctk. 

Under  Laws  1890,  c  667,  and  Laws  1892,  c.  687,  rep^Oing  the  provision 
of  Laws  1875,  c.  611,  8  S7,  that  stockholders  shall  be  IndlviduaUy  liable 
to  creditors  until  the  whole  amount  of  capital  stock  shall  be  paid  in,  and 
a  certificate  thereof  recorded,  and  declaring  that  the  repeal  shall  not 
affect  any  liability  Incurred  prior  to  May  1,  1891,  failure  to  file  such  cei^ 
titlcate  does  not  render  stockholders  liable  for  corporate  debts  contracted 
after  May  1,  1891. 

2.  Same— Effect  of  Repeal — Impairing  Obligation  of  Contracts. 

The  organization  of  a  corporation  is  not  a  "contract,"  the  obligatfon  of 
which  will  be  impaired  by  the  repeal  of  the  statute  in  force  at  the  time 
of  organization,  making  stockholders  liable  for  corporate  debts  until  a 
certificate  that  all  the  stock  has  been  paid  Is  recorded,  as  corporations 
take  their  charters  subject  to  Const,  art  8,  S  1,  and  1  Rev.  St.  p.  600,  {  S, 
providing  that  all  laws  under  which  corpwatitma  are  formed  may  from 
time  to  time  be  altered  or  repealed. 

8.  Same— Issue  of  Stock  Dividends— Exceeding  Savhios. 

The  Issue  of  a  stock  dividend  in  excess  of  the  accumulated  earnings 
will  not  render  the  stockholders  liable  for  corporate  debts,  where  it  ap- 
pears that  the  directors,  in  making  an  Inventory  of  the  corporate  prop- 
erty, acted  in  good  faith,  and  did  not  Intend  to  overvalue  it 

4.  Samf,— Exhausting  Remedt  against  Corporation. 

Under  Laws  1892,  c.  CSS,  8  S5,  providing  that  no  action  shall  be  brought 
against  the  stockholders  for  a  corporate  debt  until  Judgment  therefor  has 
been  recovered  against  the  corporation,  and  execution  thereon  has  been 
returned  unsatisfied  in  whole  or  in  part,  a  creditor  who,  after  obtaining 
a  levy  on  corporate  property,  releases  the  same  under  an  agreement  with 
the  directors,  forfeits  his  right  to  sue  the  stockholders. 

Action  by  the  Berwind-White  Coal  Mining  Company  against 
George  S.  Ewart  to  enforce  the  statutory  liability  of  defendant  as  a 
stockholder  of  the  Livingston  County  Salt  Company,  Idmited.  Com- 
plaint dismissed. 

John  F.  Connor  and  E.  A.  Nash,  for  plaintiff. 

J.  B.  &  6.  B.  Adams  and  John  R.  Strang,  for  defendant 

DAVY,  J.  This  action  is  brought  against  the  defendant,  as  a 
stockholder  in  the  Livingston  Salt  Company,  Limited,  to  recover  a 
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portion  of  a  debt  due  from  the  company  to  the  plaintiff,  on  the 
ground  that  the  increased  capital  stock  of  the  company  had  not  been 
paid  in  full  and  a  certificate  filed,  as  required  by  law.  The  corpora- 
tion was  organized  in  1883,  under  chapter  611,  Laws  1875,  with  a 
capital  stock  of  |15,000,  which  was  paid  in  full  and  a  certificate  duly 
filed,  as  required  by  section  37  of  said  act.  In  1884,  the  capital 
stock  was  increased  to  |50,000,  of  which  |37,800  was  issued  and  paid 
in  full.  The  plaintiff  contends  that,  at  the  time  this  debt  was  con- 
tracted with  the  company,  the  whole  amount  of  its  increased  capital 
stock  had  not  been  paid  in,  and  that  no  certificate  of  the  full  payment 
of  the  increased  stock  had  ever  been  tiled,  as  required  by  the  pro- 
visions of  the  aforesaid  act  The  defendant  claims  that,  at  the 
time  the  indebtedness  was  incurred,  the  statute  of  1875  had  been 
repealed  by  chapter  567,  Laws  1890,  and  chapter  687,  Laws  1892,  and 
that  stockholders  under  the  last-named  act  were  only  liable  to  credit- 
ors of  the  company  in  case  the  whole  amount  of  the  capital  stock 
issued  and  outstanding  at  the  time  the  debt  was  contracted  had  not 
been  paid  in  full,  and  that  no  certificate  was  necessary  to  be  filed. 
I  am  inclined  to  think  that  the  defendant  might  claim  protection 
under  the  last-named  act,  unless  section  37,  c  611,  Laws  1875,  per- 
taining to  the  liability  ot  stockholders,  has  been  preserved  by 
the  saving  clauses  in  the  repealing  acts  of  1890  and  1892.  That 
question  must  be  determined  by  the  intent  of  the  legislature.  Laws 
are  presumed  to  be  passed  with  deliberation,  and  with  a  knowl- 
edge of  all  existing  laws  on  the  subject  Courts,  therefore,  must 
interpret  the  statute  so  as  to  carry  out  what  appears  from  the  con- 
text of  the  a<;t  to  be  the  general  policy  and  intent  of  the  lawmakers. 
The  business  corporation  law  of  1890  (chapter  567),  repealed  section 
37  of  the  Laws  of  1875,  and  section  22  of  that  act  provides  that  the 
repeal  of  a  law,  or  any  part  of  it,  specified  in  the  annexed  schedule, 
which  includes  section  37  of  the  Laws  of  1875,  shall  not  affect  nor 
impair  any  act  done  or  right  accruing,  accrued,  or  acquired,  or  lia- 
bility, penalty,  or  forfeiture,  or  punishment  incurred,  prior  to  May 
1,  1891,  under  and  by  virtue  of  any  law  so  repealed,  but  the  same 
may  be  asserted,  enforced,  prosecuted,  or  inflicted  as  fully  and  to  the 
same  extent  as  if  such  law  had  not  been  repealed.  The  general  cor- 
poration law  of  1892  (chapter  687)  repealed  all  of  the  remaining  sec- 
tions of  chapter  611,  Laws  1875,  which  had  not  been  repealed  by  the 
act  of  1890,  and  section  35  of  said  repealing  act  contains  a  saving 
clause  similar  to  section  22  of  the  act  of  1890.  It  is  quite  evident 
from  the  saving  clauses  in  the  above-named  sections  that  the  legis- 
lature intended  to  protect  corporations  then  existing  and  their  stock- 
holders in  every  act  done,  and  to  hold  them  responsible  for  every 
liability  incurred.  The  corporation,  by  increasing  its  capital  stock, 
onder  chapter  611,  Laws  1875,  did  an  act  that  imposed  a  liability 
npo<n  evei-y  stockholder,  and  made  them  personally  liable  for  the 
debts  of  the  corporation  thereafter  incurred  until  the  increased 
capital  stock  was  all  paid  in  and  a  certificate  filed,  as  required  by 
section  37  ot  said  act  In  the  case  of  Cameron  v.  Water  Co.,  133 
N.  T.  341,  31  N.  E.  104,  it  was  held  that,  where  an  agreement  for  the 
consolidation  of  certain  companies  had  been  made  three  days  before 
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the  repeal  of  an  act  authorizing  such  conBolidation,  the  proceedings 
thus  commenced  represented  rights  accruing  which  were  passed 
and  could  be  enforced  as  fully  as  if  no  repeal  had  been  enacted,  for 
the  reason  that  the  agreement  was  preserved  by  the  saving  clause 
in  the  repealing  act.  It  was  held  in  Christie  r.  Bowne  (Sup.)  31 
N.  y.  Supp.  390  (Brown,  P.  J.,  writing  the  opinion  of  the  court),  that 
a  stockholder  is  liable  personally  for  the  corporate  debts,  unless  a 
certificate  that  the  stock  has  been  paid  in  full  has  been  filed.  He 
also  says  that  the  repeal  of  the  act  of  1875  by  chapter  687,  Laws 
1892,  does  not  affect  the  plaintiff's  cause  of  action;  that  it  was 
preserved  by  section  35  of  the  saving  clause  of  the  repealing  act. 
Jones  V.  Publishing  Co.  (Sup.)  30  N.  Y.  Supp.  335;  Cochran  v.  Wiech- 
ers,  119  N.  Y.  402,  23  N.  E.  803.  In  Dobbins  v.  Bank,  112  Dl.  553, 
it  was  held,  where  a  statute  on  the  same  subject  repeals  the  former 
law,  with  a  saving  clause  in  the  repealing  section  as  to  an  existing 
suit  or  litigation,  that  the  saving  clause  includes  the  issuing  of  an 
execution,  because  it  is  the  final  step  in  the  suit  The  final  step  to 
be  taken  by  the  corporation  in  this  case  to  protect  the  stockholders 
from  liability  is  the  filing  of  a  certificate,  which  cannot  be  done  until 
the  increased  capital  stock  is  paid  for  in  full. 

The  learned  counsel  for  the  plaintiff  also  contends  that,  when  the 
corporation  was  organized,  the  stockholders  mutually  agreed  to 
contribute  their  money  for  carrying  on  the  business,  and  that  that 
agreement  constituted  a  "contract,"  within  the  meaning  of  the 
federal  constitution,  which  provides  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,  and  therefore  the  legisla- 
ture could  not  constitutionally  repeal  the  act  of  1875,  so  as  to  relieve 
the  stockholders  from  personal  liability  for  the  debts  of  the  company 
until  all  of  the  increased  capital  stock  was  paid  for  and  a  certificate 
filed,  as  required  by  section  37  of  said  act.  Upon  this  point  I  do  not 
fully  agree  with  the  views  of  the  learned  counsel,  which  have  been  so 
ably  and  ingeniously  presented.  It  appears  that,  when  the  corpora- 
tion was  organized,  it  took  its  charter  subject  to  the  provisions  of 
section  1,  art.  8,  of  the  state  constitution,  which  provides  that: 

"CJorporatlons  may  be  fonned  under  the  general  laws,  but  shall  not  be 
created  by  any  special  act,  except  for  municipal  purposes,  and  In  cases  where, 
in  the  Judgment  of  the  legislature,  the  object  of  the  corporation  can  not  be 
attained  under  general  laws.  All  general  laws  and  special  acts  passed  pur- 
suant to  this  section  may  be  altered  from  time  to  tinne  or  repealed." 

It  also  took  its  charter  subject  to  the  provisions  that  were  con- 
tained in  title  3  of  chapter  18  of  the  first  part  of  the  Revised  Stat- 
utes,* which  provides  that: 

"The  charter  of  every  corporation  that  shall  hereafter  be  granted  by  the 
legislature  shall  be  subject  to  alteration,  suspension  or  repeal.  In  the  dis- 
cretion of  the  legislature." 

Under  this  reserved  power,  it  has  been  held  to  be  within  the  prov- 
ince of  the  legislature  to  impose  liabilities  upon  stockholders,  even 
where  the  act  under  which  the  corporation  was  organized  expressly 
exempted  the  stockholder  from  liability.    In  re  Lee  &  Co.'s  Bank  <rf 

X  1  Rev.  St  p.  eOO,  i  8. 
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BufFalo,  21 N.  Y.  9;  Mayor,  etc.,  v.  Twenty-Third  St  By.  Co.,  113  N.  Y. 
317,  21  N.  E.  60.  It  is  true  that  the  legislature  has  no  right  to  de- 
prive a  corporation  of  its  property,  or  to  cancel  its  contracts  with 
third  persons.  But,  as  remarked  by  Judge  Earl  in  the  case  last 
cited,  it  may  take  away  its  franchise  to  be  a  corporation,  and  may 
regulate  the  exercise  of  its  corporate  powers.  As  it  has  the  power 
utterly  to  deprive  the  corporation  of  its  franchise  to  be  a  corporation, 
it  may  prescribe  the  conditions  and  terms  upon  which  it  may  live 
and  exercise  such  franchise.  It  may  enlarge  or  limit  its  powers, 
and  it  may  increase  or  limit  its  burdens.  The  legislature,  therefore, 
had  the  power,  without  violating  the  federal  constitution,  to  repeal 
or  amend  laws  pertaining  to  business  or  stock  corporations  organ- 
ized under  the  Laws  of  1875,  and  to  prescribe  the  liability  of  stock- 
holders in  such  corporations  to  its  creditors  for  all  debts  con- 
tracted after  the  act  was  repealed  or  amended.  I  am  unable  to  dis- 
coTer  that  the  repeal  of  the  act  of  1875  affected  any  vested  rights  of 
the  stockholders.  But,  independent  of  the  reserve  power  of  the 
legislature  to  repeal  or  amend  the  charter  of  the  corporation,  the  sav- 
ing clauses  in  the  repealing  acts  preserved  all  the  rights  of  the  Living- 
ston County  Salt  Company  and  its  stockholders  that  had  accrued 
prior  to  the  repeal  of  the  act  of  1875.  People  v.  O'Brien,  111  N.  Y. 
1, 18  N.  E.  692. 

There  is  another  point  that  was  urged  by  the  learned  counsel  for 
the  plaintiff  which  is  entitled  to  consideration.  He  contends  that 
the  stock  dividend  issued  to  the  stockholders  for  |7,200  was  unau- 
thorized, for  the  reason  that  the  accumulated  earnings  of  the  cor- 
poration did  not  amount  to  that  sum.  There  can  be  no  question  but 
what  the  directors  had  a  legal  right,  under  the  statute,  to  declare  a 
dividend,  providing  the  corporation  had  accumulated  and  added  to  its 
capital  stock  money  or  property  equal  in  value  to  tiie  full  par  value  of 
the  stock  issued  and  distributed  among  the  stockholders  as  a  divi- 
dend. They  had  no  right,  however,  to  pay  any  dividends,  either  in 
stock  or  money,  unless  it  left  the  capital  stock  unimpaired.  It  ap- 
pears from  the  evidence  that  the  directors  made  an  inventory  of  the 
company's  property,  and  it  is  conceded  that  they  acted  in  good  faith 
in  estimating  its  value.  In  performing  this  duty  conferred  upon 
them  by  statute,  they  acted  upon  their  best  judgment  and  knowledge 
as  to  the  real  value  of  the  accumulated  property.  In  making  the 
estimate,  they  took  into  consideration  the  large  sums  of  money  that 
had  been  expended  in  sinking  an  additional  well  and  in  purchasing 
machinery,  and  in  improving  the  plant,  and  the  prospect  of  making 
money  in  the  business.  Judge  Earl,  in  Williams  v.  Telegraph  Co^ 
93  N.  Y.  190,  says  that,  if  a  company  "can  issue  stock  in  payment  of 
property  to  be  obtained  by  it  as  a  part  of  its  capital  for  its  legitimate 
uses,  why  may  it  not  issue  stock  to  its  stockholders  in  payment  for 
property  in  effect  purchased  of  them,  and  added  to  its  permanent 
capital,  and  which  they  relinquish  the  right  to  have  divided?"  He  also 
says  that,  "so  long  as  every  dollar  of  stock  issued  by  a  corporation 
is  represented  by  a  dollar  of  property,  no  harm  can  result  to  indi- 
viduald  or  the  public  from  distributing  the  stock  to  the  stockholders. 
All  that  can  be  required  in  any  case  is  tliat  there  shall  be  an  actual 
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capital  In  property  representing  the  amount  of  shares  of  capital 
stock  issued."  So  that  the  question  presented  upon  this  point  is 
whether  the  yalue  of  the  accumulated  property  of  the  corporation 
was  equal  to  the  par  value  of  the  stock  dividends,  or  whether  the 
actual  value  of  the  stock  was  so  disproportionate  to  the  par  value 
of  the  stock  as  to  show  a  gross  overvaluation  of  the  stock,  making 
the  transfer  fraudulent  in  law.  I  think  it  cannot  be  said,  in  view 
of  the  circumstances  and  the  evidence  in  this, case,  that  the  directors 
arbitrarily  and  with  knowledge  overestimated  the  value  of  the  prop- 
erty upon  which  the  stock  dividends  were  declared,  especially  when 
the  directors  shortly  thereafter  asked  an  English  syndicate  f75,000 
for  the  plant 

It  was  remarked  by  Reynolds,  C,  in  Schenck  t.  Andrews,  57  N.  Y. 
147,  that: 

"There  Is  no  exact  mathematical  value  which  can  be  applied  to  mines  or 
mineraifi  in  the  bowela  of  the  earth,  or  to  mechanical  contrivancea  or  manu- 
facturing establishments,  when  their  development  is  sought  for  by  associated 
wealth.  It  Is  a  matter  of  the  commonest  obserratlon  that  the  'most  Intelli- 
gent and  conscientious  of  men,  npon  such  questions,  entertain  widely  dif- 
ferent opinions." 

He  also  says  that  it  would  be  a  very  harsh  rule  that  would  subject 
the  stockholders  to  personal  liability  for  the  debts  of  the  company 
if  it  could  be  maintained  that  the  trustees  bad  formed  an  erroneous 
judgment  as  to  the  Talne  of  the  property  received  as  a  part  of  the 
capital. 

The  rule  as  to  what  may  be  taken  into  consideration  in  estimating 
the  value  of  the  property  is  very  clearly  stated  by  Judge  Peckham 
in  Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  E.  201.     He  says: 

"When  viewing  the  completed  w<M:k,  and  in  endeavoring  to  place  some  value 
upon  it,  we  are  not  to  be  confined  to  the  mere  cost  of  material  and  the  value 
of  the  labor  contained  In  and  expended  upon  it  A  fair  profit  to  the  con- 
tractor is  to  be  Included,  and  the  Inquiry  should  be  what,  under  all  the  cir- 
cumstances, is  the  fair  value  of  the  property  to  the  company,  considering 
its  propose  use  and  the  general  purpose  for  which  the  company  la  organ- 
iaed?"  . 

There  are  cases  which  hold  that,  in  the  absence  of  any  aflBrmative 
evidence  of  fraud,  mere  overvaluation  of  the  increased  corporate 
property  upon  which  the  stock  dividends  were  declared  will  not  ren- 
der the  stockholders  liable  to  the  creditors  of  the  corporation  for  the 
deficiency.  Schenck  v.  Andrews,  supra;  Iron  Co.  v.  Drezel,  DO  N.  Y. 
94.  There  are  also  cases  holding  that  where  there  was  a  plain  case 
of  excessive  and  gross  overvaluation,  with  full  knowledge  of  the  fact, 
such  a  transaction  was  fraudulent  in  law  on  its  face.  Boynton  v. 
Andrews,  63  N.  Y.  96. 

It  was  held  in  Douglass  v.  Ireland,  78  N.  Y.  104,  that  a  deliberate 
and  advised  overvaluation  of  property  thus  purchased  and  paid  for 
is  a  fraud  upon  the  law,  and  a  violation  of  the  condition  upon  which 
the  exemption  of  stockholders  from  liability  under  the  provisions  of 
the  original  statute  is  made  to  depend.  The  learned  judge  who 
wrote  the  opinion  of  the  court  says,  at  page  104,  that: 

"The  fraud  is  consummated  by  tbe  issue  of  stock  as  full-paid  stock  which 
has  not  been  fully  paid  for  in  value  by  the  property  for  which  it  is  Issued, 
and  it  does  not  depend  upon  any  fraudulent  intent  other  ttuui  wUdi  U 
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evidenced  by  the  act  of  knowingly  luulng  stock  for  property  to  an  amount 
In  excess  of  Its  value.  All  that  la  necessary  to  establlsli  the  legal  fraud  Is  to 
prove  two  facts:  First,  that  the  stock  issued  exceeded  in  amount  the  value 
of  the  property  in  exchange  toi  which  it  was  issued;  and,  second,  that  the 
trustees  deliberately,  and  with  knowledge  of  the  real  value  of  the  property, 
overvalued  it,  and  paid  in  stock  for  it  an  amount  which  they  knew  was  in 
excess  of  its  actual  value." 

Iron  Co.  T.  Drexel,  snpra;  Williams  v.  Telegraph  Co.,  supra;  Tube 
Works  Co.  T.  Gilflllan,  124  N.  Y.  302,  26  N.  E.  538;  Grifteth  t.  Green, 
129  N.  y.  517,  29  N.  E.  838;  Blake  v.  Griswold,  103  N.  Y.  430,  9  N.  E. 
434 

The  case  of  Tube  Works  Co.  t.  Gilflllan,  supra,  cited  by  the  learned 
counsel  for  the  plaintifF,  does  not  conflict  with  the  above  rule.  Judge 
Vann,  in  his  opinion,  says: 

"The  substantial  issue  in  this  action  was  whether  the  property  procured  in 
exchange  for  stock  was  purchased  at  an  overvaluation,  not  through  error  of 
Judgment,  but  in  bad  faith,  and  to  evade  the  statute;"  citing  the  case  of 
Douglass  V.  Ireland,  supra,  in  support  of  his  position. 

But,  in  disposing  of  this  point,  I  am  confronted  with  the  fact  that 
both  sides  consented  to  submit  the  question  of  the  value  of  the 
Liviagston  Salt  Company's  plant  on  the  Ist  day  of  April,  1886,  to  the 
jury,  who  found  that  it  was  only  worth  135,000.  Taking  that  sum 
as  a  basis  oif  value,  I  am  compelled  to  hold,  regardless  of  my  own 
views,  that  the  directors  grossly  overestimated  the  value  of  the 
company's  property  at  the  time  that  the  stock  dividends  were  issued,. 
and  that  the  stock  issued  and  distributed  as  a  dividend  greatly  ex- 
ceeded in  value  the  accumulated  property  of  the  corporation. 

There  is  another  important  question  in  this  case  wWch  I  am  called 
upon  to  consider,  and  that  is,  after  the  evidence  was  closed,  and  the 
case  summed  up  and  submitted,  the  defendant  made  a  motion  upon 
an  order  to  show  cause  for  leave  to  serve  an  amended  or  supple- 
mental answer,  and  to  reopen  the  case  for  further  proofs.  It  was 
finally  agreed  between  counsel  that  the  afiBdavits  used  for  and  in 
opposition  to  the  motion  might  be  considered  by  the  court  as  a  part 
of  the  evidence  upon  the  trial,  and  that  the  answer  might  be  amended 
to  conform  to  the  proofs  and  findings  of  the  court.  It  appears  from 
tbe  akffldavits  and  the  evidence  that  on  the  20th  day  of  December,. 
1892,  there  became  due  and  payable  to  the  plaintiff  from  the  Living- 
ston Salt  Company  the  sum  of  1862.06,  and  on  January  20,  1893,  the 
further  stun  of  11,837.98,  and  on  February  20,  1893,  the  sum  of 
$1,228.98;  that  a  promissory  note  was  given  to  the  plaintiff  by  the 
company  for  1962.05,  payable  February  20, 1893,  which  was  protested 
for  nonpayment  February  23,  1893.  It  also  appears  from  the  evi- 
dence that  on  that  day  a  special  meeeting  of  the  board  of  directors 
was  held,  who  passed  a  resolution  to  transfer  a  quantity  of  the  salt 
in  block  No.  2  to  T.  Nelson  Shattuck,  which  was  to  be  applied  in 
part  payment  of  a  precedent  debt  due  him  from  the  company.  At 
the  same  meeting  another  resolution  was  adopted  by  the  board  trans- 
ferring to  Shattuck  a  number  of  accounts  which  the  company  held 
against  various  parties  to  the  amount  of  $962.64.  Out  of  this  sum, 
9334.04  was  to  apply  on  Shattuck's  account  The  salt  transferred  to 
Shattuck  remained  in  the  possession  of  the  company  until  it  was 
V.32N.Y.8.no.6 — 46 
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levied  npon  by  the  sheriff  upon  an  execution  issued  by  the  plaintiff 
upon  his  judgment  obtained  against  the  company  April  26,  1893. 
The  salt  was  advertised  for  sale  by  the  sheriff,  but,  before  the  day 
of  sale,  the  directors  entered  into  a  contract  with  the  plaintiff  that 
if  he  would  release  lus  levy  on  the  salt,  and  prosecute  the  stock- 
holders for  the  amount  of  his  claim,  they  would  pay  him  $3,000  on  his 
judgment  against  the  company,  providing  he  failed  to  recover  that 
amount  from  the  stockholders.  After  the  agreement  was  executed, 
the  levy  on  the  salt  was  released,  and  the  execution,  by  request  of 
the  plaintiff,  was  returned  unsatisfied,  except  the  sum  of  f426.97, 
which  was  realized  out  of  the  property  belonging  to  the  company. 

I  am  inclined  to  the  opinion  that  the  sale  and  transfer  of  the  salt 
to  Shattuck,  who  was  a  director  of  the  company,  was  illegal  and  void, 
under  tlie  stock  corporation  law  of  this  state  (section  4,8,  c  688,  Law^s 
1892),  which  provides  that: 

"No  corporation  -which  shall  have  refused  to  pay  any  of  Its  notes  or  other 
obligations  when  due,  shall  transfer  any  of  Its  property  to  any  of  its  officers, 
directors  or  stoclcholders,  directly  or  Indirectly,  for  the  payment  of  any  debt, 
or  upon  any  other  consideration  than  the  full  value  of  such  property  paid  In 
cash.  No  conveyance,  assignment  or  transfer  of  any  property  of  any  such 
corporation  by  it  or  by  any  officer,  director  or  stockholder  thereof,  nor  any 
payment  made,  Judgment  suffered,  lien  created  or  security  given  by  it  or  by 
any  officer,  director  oe  stockholdw  when  the  corporation  is  Insoivent  or  its 
insolvency  is  imminent,  with  the  intent  of  giving  a  preference  to  any  par- 
ticular creditor  over  other  creditors  of  the  corporation  shall  be  valid." 

The  statute  also  provides  that: 

"Every  person  receiving,  by  means  of  any  such  prohibited  act  any  prop- 
erty of  the  corporation  shall  be  twund  to  account  therefor  to  its  creditors  or 
stockholders  or  other  trustees." 

It  also  provides  that: 

"Every  transfer  or  assignment  or  other  act  done  in  violation  of  the  forego- 
ing provisions  of  this  section  shall  be  void." 

The  day  that  the  company  transferred  the  salt  to  Shattuck,  the 
plaintiff's  note  for  |962.05  against  the  company  was  protested  for 
nonpayment  It  also  had  other  contract  obligations  that  were  past 
due.  These  facts  establish  conclusively  that  the  corporation,  when 
it  transferred  the  salt  to  Shattuck,  was  financially  embarrassed,  and 
unable  to  meet  its  obligations  as  they  matured,  and  that  it  was  in- 
solvent, or  that  its  insolvency  was  imminent  It  would  be  difficult 
to  imagine  how  any  transaction  could  be  brought  more  explicitly 
within  the  statute.  The  legislature  has  very  wisely  provided  that 
no  corporation  which  shall  have  refused  to  pay  any  of  its  notes  or 
other  obligations,  when  due,  shall  transfer  any  of  its  property  to  any 
of  its  officers,  directors,  or  stockholders,  directly  or  indirectly,  for 
the  payment  of  any  debt,  or  upon  any  other  consideration  than  the 
full  value  of  the  property  paid  in  cash.  'Riis  restriction  continues 
as  long  as  the  corporation  remains  in  default  of  paying  its  debts; 
and  any  director  or  other  officer  who  receives  property  from  the  cor- 
poration under  such  circumstances  must  account  tiierefor  to  its 
creditors. 

Judge  Andrews  in  Throop  v.  Lithographic  Co,  125  N.  Y.  531,  26 
N.  E.  742,  says  that: 
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"The  statute  provides  for  two  cases:  Flrat,  where  the  corporation  has  re- 
fused payments  of  its  notes  or  other  evidence  of  debt,  and  is  in  default,  it 
prohibits  any  subsequent  assignm^t  or  transfer  by  the  corporation  or  any 
of  its  officers,  directly  or  indirectly,  of  any  of  Its  property,  to  any  officer  or 
stockholder,  in  payment  of  a  debt;  and,  second,  it  prohibits  any  transfer 
or  assignment  'whatever,  on  any  consideration,  to  an  officer,  stocldiolder,  or 
other  person  in  contemplation  of  insolvency." 

The  learned  judge,  at  page  533,  125  N.  Y.,  and  page  742,  26  N.  E., 
says: 

"The  refusal  of  a  corporation  to  pay  its  notes  or  obligations  at  maturity 
Is  generally  a  suggestion  of  Insolvency.  But  whether  such  refusal  results 
from  a  disability  of  a  corporation  to  meet  its  obligations,  or  Is  based  on  other 
reasons,  will,  ordinarily,  be  best  known  to  the  officers  and  stockholders;  and 
the  law  for  the  protection  of  the  body  of  creditors  against  favoritism  inter- 
dicts the  corporation  and  its  officers,  while  the  default  continues,  for  making 
preferential  transfers  of  the  corporate  assets  to  cfflcers  or  stocholders  in  pay- 
ment of  a  debt.  Irrespective  of  the  fact  whether  the  corporation  is  then  solvent 
ae  lns(dvent" 

Cole  V.  Iron  Co.,  133  N.  Y.  164-168, 30  N.  E.  847;  French  t.  Andrews, 
81  Hun,  272,  30  N.  Y.  Supp.  796;  Atkinson  v.  Printing  Co.,  114  N.  Y. 
168-174,  21  N.  E.  178;  Salt  t.  Ensign,  79  Hun,  107,  29  N.  Y.  Supp. 
659;  Kingsley  t.  Bank,  31  Hun,  329. 

While  the  provision  of  the  Revised  Statutes  upon  which  Judge 
Andrews'  reasoning  in  the  case  of  Throop  v.  Lithographic  Co.,  supra, 
is  baaed,  has  been  repealed,  yet  section  48,  c  688,  of  the  Laws  of  1892, 
has  been  substituted  in  its  place,  which  contains  the  same  provisions 
in  substance  that  the  Sensed  Statutes  contained. 

The  defendant  aJso  contends  that  the  plaintiff  might  have  satisfied 
his  execution  out  of  the  corporate  property  upon  which  the  levy  was 
made,  and  therefore  the  return  of  the  execution  was  unauthorized, 
and  not  in  compliance  with  the  requirements  of  the  statute.  The 
stock  corporation  law  of  1892  (chapter  688,  §  55)  provides  that: 

"No  action  shall  be  brought  against  a  stockholder  for  any  debt  of  the  cor- 
poration until  judgment  therefor  has  been  recovered  against  the  corporation, 
and  an  execution  thereon  has  been  returned  imsatisfied  in  whole  or  in  part" 

A  creditor  who  sues  a  stockholder  is  required  to  allege  in  his  com- 
plaint that  a  judgment  was  obtained  against  the  corporation,  and 
that  execution  has  been  issued  and  returned  unsatisfied  in  whole  or 
in  part  This  provision  of  the  statute  contemplates  that  the  credit- 
or should  first  exhaust  his  legal  remedy  against  the  corporation  be- 
fore resorting  to  the  personal  liability  of  the  stockholder.  Handy 
r.  Draper,  89  N.  Y.  334. 

It  was  held  in  Hardman  t.  Sage,  124  N.  Y.  33, 26  N.  E.  354,  that: 

"The  proceeding  against  the  corporation  is  only  required  for  the  benefit  of 
Btoclcholders,  as  a  part  of  tne  immunity  against  a  primary  personal  liability 
vouchsafed  by  law  to  corporators,  shielding  them  from  action  until  a  bona 
fide  attempt  has  been  made  and  exhausted  to  obtain  payment  from  the  cor- 
porate property." 

Braem  v.  Bank,  127  N.  Y.  513,  28  N.  E.  597. 

When  the  plaintiff  released  his  levj'  upon  the  salt,  and  caused 
the  execution  to  be  returned  unsatisfied,  in  pursuance  of  a  void 
agreement  which  he  had  entered  into  with  the  directors,  it  was  an 
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act  extremely  |H«judiciaI  to  the  defendant  and  other  stockholders 
of  the  corporation. 

Judge  Finch,  in  Cole  v.  Iron  Co.,  supra,  says: 

"The  assets  of  a  corporation  are  a  trust  fond  for  the  paTment  of  its  debts, 
upon  which  the  creditors  have  an  equitable  Hen,  both  as  against  the  stock- 
holders  and  all  transferees,  except  those  purchasing  In  good  faith  and  for 
yalue." 

Shattuck  was  not  such  a  purchaser.  He  parted  with  nothing.  He 
participated  as  one  of  the  directors  in  the  illegal  transaction  to  de- 
prive the  creditors  of  the  assets  of  the  corporation  held  in  trust  for 
their  benefit.  So  that  the  defendant  is  at  liberty,  in  this  action,  to 
contend  that  the  transfer  of  the  salt  was  void,  and  that  the  plaintifl 
might  have  satisfied  his  execution  out  of  the  corporate  property 
upon  which  the  levy  was  made.  It  was  a  valid  levy,  and  possession 
had  been  taken  under  it  by  the  sheriff,  who  advertised  it  for  sale, 
and  the  plaintiff  had  no  right  to  abandon  it  at  the  request  of  the  di- 
rectors, without  the  consent  of  the  defendant  and  the  other  stock- 
holders of  the  corporation,  unless  he  was  willing  to  release  them 
from  the  statutory  liability. 

The  complaint,  therefore,  must  be  dismissed,  with  costs. 


WHITB8IDB  et  aL  T.  NOYAC  GOTTAGIB  ASS'N. 

(Supreme  Court,  General  Term,  First  Department    February  15,  1895.) 

Tx JUNCTION  Bond— DA1CA.SB8 — Oocnbri.  Fibs. 

Where  Injunction  pendente  lite  was  granted,  but  no  farther  action  was 
taken  in  respect  to  It  until  trial  of  the  action,  which  reanlted  In  a  Judg- 
ment dismissing  the  complaint,  defendant  Is  not  entitled  to  recover  on 
the  injunction  bond  fees  paid  to  counsel  for  opposing  the  motion  for  the 
injunction  or  for  the  trial  of  the  action,  nor  is  he  entitled  to  recover  the 
expenses  of  the  reference  to  ascertain  the  damages  sustained,  where  the 
referee  did  not  find  that  defendant  sustained  any  damage  by  reason  of 
the  granting  of  the  injunction  other  than  counsel  fees. 

Appeal  from  special  term,  New  York  county. 

Action  by  Newton  E.  Whiteside  and  others  against  the  Noyac 
Cottage  Association.  From  an  order,  in  so  far  as  it  confirms  the 
report  of  the  referee  in  awarding  defendant  damages  by  reason  of 
an  injunction  obtained  by  plaintiffs  pendente  lite,  plaintiffs  appeal. 
Reversed. 

For  decision  on  appeal  from  order  vacating  the  injunction,  see 
23  N.  Y.  Supp.  63,  affirmed  by  37  N.  E.  624.  

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Alfred  B.  Cruikshank,  for  appdlants. 

William  0.  Beddy,  for  respondent 

PARKER,  J.  The  plaintiffs,  who  were  lot-owning  members  of 
the  defendant,  the  Noyac  Cottage  Association,  feeling  aggrieved  be- 
cause of  an  assessment  made  upon  the  lots  purchased  by  them  of 
the  association  to  defray  certain  expenses  incurred  in  the  erection 
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of  a  clabhouse,  bowling  alley,  and  billiard  annex,  and  in  the  puiv 
chase  of  horses  and  carriages,  commenced  a  suit,  the  complaint  in 
which  concluded  with  a  prayer  for  relief,  as  follows: 

"Wherefore  the  plaintiffs  pray  for  the  eqult&ble  interference  of  tUte  court, 
and  for  Judgment  directing  said  defendant,  through  its  board  of  managers, 
to  rescind  its  action  declaring  that  the  rights,  titles,  and  Interests  of  said 
plaintiffs  shall  cease  and  revert  to  said  defendant  on  December  28,  1891,  un- 
less plaintiffs  show  cause  to  the  contrary,  and  directing  that  said  assessment, 
so  far  as  the  same  was  voted  and  levied  to  pay  for  the  permanent  Improve- 
noents  aforesaid,  shall  be  null  and  void,  and  forbidding  said  defendant  and 
its  board  of  managers  from  taking  any  action  at  said  meeting  on  December 
28,  1891,  or  at  any  other  meeting,  to  cause  the  rights,  titles,  and  Interests  ot 
said  plaintiffs  to  cease  and  determine,  or  to  revert  to  said  association  defend- 
ant, together  with  the  costs  of  this  action;  and  the  plaintiffs  further  pray 
for  sucu  other  or  further  relief  as  to  the  court  shall  seem  Just" 

Thereafter,  upon  notice  of  motion  regularly  given,  and  apon  a 
fall  hearing,  an  injunction  pendente  lite  wa«  granted,  the  plaintiffs 
giving  an  undertaking  in  the  penal  sum  of  f2,000,  wilh.  John  Parr 
as  surety,  conditioned  for  the  x>a-yment  of  "such  damages,  not  ex- 
ceeding the  before-mentioned  sum,  as  it  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decides  that  the  jrfaintifl  was  not 
entitled  thereto."  No  further  or  other  action  was  taken  in  respect 
to  the  injunction  until  the  trial  of  the  suit,  which  resulted  in  a 
judgment  dismissing  the  complaint  From  this  judgment  successive 
appeals  were  taken  to  the  general  term  and  the  court  of  appeals, 
resulting  in  its  affirmance.  The  plaintiffs  promptly  paid  the  costs 
awarded  against  th^a  by  the  judgments  of  the  several  courts,  after 
which  an  order  ot  reference  wtus  made  to  assess  the  damages  in- 
curred by  the  defendant  by  reason  of  the  granting  of  the  injunction. 

The  referee  reported  that  the  defendant  was  entitled  to  recover 
of  the  plaintiffs  and  the  surety  on  the  undertaking: 

(1)  Its  expense  for  counsel  fee,  exclusive  of  taxable  costs  Incurred  In 

consequence  of  said  injunctloa,  to  and  Including  the  trial  at 
September  term  |350  00 

(2)  For  appeal  to  the  general  term 75  00 

(3)  For  appeal  to  the  court  of  appeals 75  00 

(4)  For  counsel  fees  on  this  reference 150  00 

(5)  For  referee's  fees  on  this  reference 102  00 

(C)  For  stenographer's  fees 4ti  13 

Making  a  total  of $798  15 

It  will  be  observed  that  the  referee  does  not  find  that  the  defend- 
ant sustained  any  damage  whatever,  by  reason  of-  the  granting  of 
the  injunction,  other  than  for  counsel  fees  paid  in  addition  to  taxable 
costs.  The  special  term  disallowed  the  items  for  counsel  fees  for 
the  general  term  and  court  of  appeals,  and  confirmed  the  report  in 
other  respects.  Prom  the  order  of  the  special  term  the  plaintiffs 
and  the  surety  appeal,  and  it  is  insisted  on  their  behalf  that  they 
were  not  chargeable  in  law  with  the  counsel  fees  paid  by  the  de- 
fendant, nor  with  any  part  thereof,  and,  as  it  was  not  found  that 
the  defendant  sustained  other  damages  by  reason  of  the  granting 
of  the  injunction,  the  defendant  could  not  saddle  them  with  the  ex- 
pense of  a  reference. 
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If  the  first  proposition  be  true,  tlie  last  follows;  for  if  a  defend- 
ant sustains  no  damage  whatever,  because  of  the  granting  of  an 
injunction,  he  is  not  entitled  to  have  a  referee  appointed  to  report 
that  fact  at  the  expense  of  the  surety.  Sweet  v.  Mowry,  71  Hun, 
381-386,  25  N.  Y.  Supp.  32;  Randall  v.  Cai^enter,  88  N,  Y.  293-29& 
The  inquiry,  then,  is  whether  the  award  of  ^50  for  counsel  fees  was 
authorized.  No  motion  was  ever  made  to  yacate  the  injunction. 
It  was  granted,  as  we  have  already  said,  upon  notice,  and  tiie  coun- 
sel fees  paid  by  the  defendant  for  opposing  the  application  for  the 
injunction  do  not  constitute  damages  occasioned  to  him  by  the 
injunction  granted;  and  it  is  for  damages  resulting  to  him  because 
of  the  granting  of  the  injunction  that  tiie  surety  agrees  to  respond. 
Efforts  have  been  made  in  the  past  to  charge  sureties  similarly  situ- 
ated with  the  sums  paid  to  counsel  for  opposing  the  granting  of 
an  injunction,  against  the  harmful  effects  of  which,  when  granted, 
the  sureties  have  undertaken  to  indemnify  a  defendant,  but  uniform- 
ly such  efforts  have  been  nnsuccessful.  Sweet  v.  Mowry,  supra; 
Randall  v.  Carpenter,  supra;  Allen  v.  Brown,  5  Lans.  511;  Troxell 
V.  Haynes,  16  Abb.  Pr.  (N.  S.)  1.  The  award  of  f350,  according  to 
the  finding  of  the  referee,  was  for  counsel  fees,  exclusive  of  taxa- 
ble costs,  incurred  in  consequence  of  said  injunction,  to  and  in- 
cluding the  trial.  After  the  injunction  was  granted,  no  motion 
was  made  or  other  proceeding  had  in  the  action  prior  to  the  trial, 
which  resulted  in  a  judgment  for  the  defendant;  and  the  compen- 
sation allowed  by  the  referee  was  necessarily  for  the  trial  and  the 
preparation  therefor.  This  is  sought  to  be  justified  on  the  ground 
that  the  defendant  was  forced  to  prepare  for  and  try  the  cause  in 
order  to  get  rid  of  the  injunction.  But  this  claim  does  not  state 
the  true  situation,  for,  while  it  is  doubtless  true  that  defendant  could 
not  have  procured  a  vacation  of  the  injunction  without  a  trial,  it 
was  obliged  to  prepare  for  and  try  the  cause  in  any  event  The 
ground  of  action  stated  in  the  complaint  was  the  making  of  cer- 
tain alleged  illegal  assessments.  The  object  of  the  suit  was  to  get 
rid  of  them  by  a  judicial  determination  that  they  were  ultra  vires, 
and  the  injunction  pendente  lite  against  their  enforcement  was 
merely  collateral.  The  suit  could,  and  doubtless  would,  have  pro- 
ceeded to  trial  had  the  applicatioai  for  injunction  been  denied.  In- 
deed, the  plaintiffs  appealed  to  the  general  term,  and  again  to  the 
court  of  appeals,  after  the  injunction  had  fallen,  because  of  the 
judgment  dismissing  the  complaint  It  is  clear,  therefore,  that  the 
counsel  fees  paid  by  the  defendant  were  necessitated,  not  by  the 
injunction,  but  by  the  suit  which  it  was  compelled  to  defend.  It 
seems  to  be  established  by  the  authorities  that  counsel  fees  paid 
under  such  circumstances  cannot  be  recovered  of  the  surety.  AJlen 
V.  Brown,  supra;  Troxell  v.  Haynes,  supra;  Newton  v.  Russell,  87 
N.  Y.  527;  Randall  v.  Carpenter,  88  N.  Y.  293.  In  Newton  v.  Rus- 
sell the  complaint  alleged  a  right  in  the  plaintiff  to  maintain  a 
boom  across  G.  river,  and  attach  it  to  the  defendant's  pranises, 
and  an  interference  with  such  right  which  it  prayed  to  have  ad- 
judged. Upon  notice,  an  injunction  was  granted  pending  the  ac- 
tion.    The  trial  resulted  in  a  judgment  dismissing  the  complaint 
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Thereafter  proceedings  were  had  to  aBsess  the  damagea  sustained 
by  the  defendant  because  of  the  injunction,  and  an  award  was  made 
which  included  as  damages  $450  paid  for  counsel  fees  in  the  prepa- 
ration and  trial  of  the  action.  The  award  of  the  referee  was  sus- 
tained by  the  special  and  general  terms,  but  the  court  of  appeals, 
which  had  presented  to  it  the  authorities  cited  by  the  respondent 
here,  and  discussed  most  of  them,  held  that  the  award  was  in  such 
respect  erroneous,  and  reversed  the  order,  stating  the  rule  to  be 
that  counsel  fees  incurred  on  the  trial  of  the  issues  in  an  action  are 
not  allowable  upon  an  assessment  of  damages  against  the  surety  in 
an  undertaking,  unless  they  were  incurred  solely  or  principally  in 
consequence  of  the  injunction.  As  the  authorities  mainly  relied 
upon  by  this  respondent  as  establishing  a  difEerent  rule  were  con- 
sidered by  the  court,  we  shall  refrain  from  discussing  them.  It  is 
sufQcient  to  say  that  there  were  exceptional  circumstances  in  each 
case  which  led  to  a  different  result  than  in  Newton  v.  Russell,  but 
did  not  effect  a  change  in  the  rale  many  times  asserted,  and  merely 
reiterated  in  that  case.  It  follows  that  the  report  of  the  referee, 
instead  of  being  confirmed  in  part,  should  have  been  set  aside.  But 
as  there  was  no  evidence  presented  to  the  referee  tending  to  show 
that  damages  were  sustained  by  the  defendant  by  reascm  of  the 
injunction,  other  than  that  for  which  the  referee  erroneously  made 
an  award,  the  right  should  be  reserved  to  the  defendant  to  make 
application  for  the  appointment  of  another  referee  to  assess  its 
damages,  if  it  should  be  so  advised.  The  order  should  be  reversed, 
-with  |10  costs  and  printing  disbursements,  and  the  motion  to  con- 
firm the  report  of  the  referee  denied,  with  f  10  costs,  with  leave  to 
apply  for  the  appointment  of  another  referee  to  make  an  assess- 
ment upon  payment  of  costs,  etc.,  upon  this  appeal,  and  the  costs  of 
denial  of  motion.     All  concur. 


DBOHERT  V.  MUNICIPAL  ELECTRIC  LIGHT  CO.  (two  cases). 

(Supreme  Court,  General  Term,  First  Department    February  15, 1805.) 

Plsadiho— Answer— Irdbpendent  Contkaots. 

In  an  action  to  recover  damages  tor  negligence  <rf  defendant  In  placing 
electric  wires  in  plaintifTs  building,  the  answer  alleged  that  defendant 
did  the  work  "under  the  terms  of  certain  written  agreements,  copies  of 
which  are  hereto  annexed"  and  made  part  of  the  answer.  By  one  of  the 
agreements  defendant  agreed  to  supply  an  electric  current  on  the  prem- 
ises, which  plaintiff  agreed  to  use  subject  to  certain  terms,  one  of  which 
was  that  defendant  should  be  released  from  all  claims  of  damages  re- 
sulting from  the  electric  current,  when  the  wiring  and  equipments  should 
be  approved  by  the  New  York  Board  of  Underwriters.  The  other  agree- 
ment provided  that  defendant  should  wire  the  premises  according  to  cer- 
tain speciflcaticas.  Neither  agreement  referred  to  the  other.  EM,  that 
the  subject-matter  and  terms  of  the  agreements  being  different,  and 
neither  referring  to  the  other,  the  answer  was  insuffldent  in  not  showing 
that  they  should  be  read  as  one  instrument 

Appeal  from  special  term,  New  York  county. 
Action  by  Yellott  D.  Dechert,  as  receiver,  etc.,  against  Municipal 
Electric  Light  Company,  to  recover  damages  for  negligence  of  defend- 
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ant  in  placing  electric  wires  in  plaintifTs  buildings,  whereby  the 
buildings  and  their  contents  were  destroyed  by  fire.  From  an  in- 
terlocutory judgment  entered  on  a  decision  overroling  a  demnrrer 
to  the  sixth  paragraph  of  the  answer,  and  sustaining  it  as  to  the 
seventh,  eighth,  and  ninth  paragraphs,  both  parties  appeaL  Re- 
versed in  part. 
Argued  before  VAN  BRUNT,  P.  J,  and  (ySRIEN  and  PABKEB, 

Louis  Marshall,  for  plaintifF. 
Robert  Payne,  for  defendant 

PARKER,  J.  The  order  appealed  from,  in  so  far  as  it  orer^ 
rules  the  demurrer  to  the  alleged  defense  contained  in  paragraph 
6  of  the  answer,  must  be  reversed.     Paragraph  6  reads  as  foUows: 

"(6)  The  defendant  (alleging  aa  hereinbefore  alleged),  for  a  second,  fnrtber. 
and  separate  defense,  alleges  and  avers  that  the  placing  of  electrical  appanitiH 
by  defendant  in  the  premises  occupied  by  said  Joseph  Ryan,  and  r^etred  to  la 
the  complaint,  and  all  the  work  done  by  defendant  in  and  about  the  erectioB 
of  said  equipment,  and  the  subsequent  famishing  to  said  Joseph  Ilyan  of  elec- 
trical current,  were  done  at  the  special  instance  of  said  Ryan,  and  upon  and 
under  the  terms  of  certain  written  agreements,  copies  of  which  are  hereto  an- 
nexed, mailed  Exhibits  'A'  and  'B,'  respective^,  and  same  are  hereby  made  a 
part  of  this  amended  answer;  that  immediately  after  the  installation  of  said 
electrical  equipment,  and  long  before  the  alleged  loss  and  damage  complained 
of,  the  New  York  Board  of  Fire  Underwriters  did  duly  approve  tbe  said  wir- 
ing and  dectrlcal  equipments  upon  ti>e  premises  of  said  Ryan,  and  duly  gare 
written  certificates  of  such  approval,  of  all  o(  which  said  Ryan  had  due  notice." 

By  the  agreement  marked  "Exhibit  A,"  the  defendant  agreed  to 
supply  an  electric  current  to  Ryan  upon  his  premises,  and  he  agreed 
to  use  such  electric  current,  subject  to  the  terms  "printed  on  the 
back  hereof,  which  are  hereby  agreed  to."  The  printed  terms  upon 
the  back  of  the  contract,  thus  referred  to,  consisted  of  nine  provi- 
sions, the  eighth  of  which  reads  as  follows: 

"The  company  is  hereby  released  from  all  claims  for  damages  resulting  from 
the  use  of  electric  current,  when  the  wiring  and  electrical  equipments  on  tbe 
premises  of  the  consumer  shall  have  been  approved  by  tbe  New  York  Board  of 
Fire  Underwriters  or  other  proper  authorities." 

By  the  other  agreement  the  defendant  agreed  to  wire  Ryan's  iM«ni- 
ises  for  276  sixteen  candle  power  lamps,  located  and  distributed 
about  the  building  according  to  the  specifications.  The  agreements 
bear  the  same  date,  but  neither  of  them  contain  any  reference  to 
the  other.  The  contention  of  the  demurrant  is  that  the  defendant 
so  unskillfully  and  negligently  did  the  work  called  for  by  the  con- 
tract marked  "Exhibit  B"  that  the  premises  were  set  on  fire,  and 
completely  destroyed,  together  with  the  stock  then  belonging  to 
Joseph  Ryan,  and  that  the  eighth  provision,  quoted  above  as  a  part 
of  the  terms  printed  on  the  back  of  Exhibit  A,  cannot  avail  the  de- 
fendant, because  it  is  an  entirely  different  contract  The  ground 
on  which  the  special  term  based  its  decision  overruling  the  demurrer 
was  that  the  writings  Exhibits  A  and  B  constitute  parts  of  one 
transaction,  and  should  therefore  be  read  and  construed  togetiier 
as  forming  parts  of  one  agreement  But  this  position  is  confronted 
with  a  difficulty  which  does  not  seem  to  have  been  brought  to  tbe 
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attention  of  the  special  term.  The  anbject-matter  and  terms  of  the 
contracts  being  different,  and  neither  containing  any  reference  to 
the  other,  it  was  necessary  that  the  answer  should  contain  allega- 
tions requiring  an  inference  that  the  agreements  should  be  read  and 
construed  together  as  one  instrument.  This  the  pleader  did  not  do. 
On  the  contrary,  the  only  inference  presumable  from  the  language 
employed  is  that  there  were  two  distinct  agreements,  instead  of  two 
separate  writings  constituting  one  agreement  The  demurrer  to 
the  counterclaims  set  up  in  the  seventh  paragraph  of  the  answer 
was,  we  think,  rightly  sustained. 

So  much  of  the  interlocutory  judgment  as  overrules  the  demurrer 
to  the  paragraph  designated  "Pirst"  should  be  reversed,  and  in  all 
other  respects  it  should  be  afiQrmed,  with  leave  to  the  defendant  to 
amend  its  answer  within  20  days,  on  payment  of  the  costs  of  the 
action;  neither  party  to  have  costs  of  this  appeal.     All  concur. 


MANHATTAN  BY.  00.  v.  KLIPSTEIN  et  aL 

(Supreme  Cktort,  0«neiml  Term.  First  Department   Februaiy  18.  1885.) 

Coera — Extra  Ai-lowasoe— Second  Application. 

Where  a  motion  for  an  extra  allowano*  has  been  denied,  a  SHbaequent 
motion  cannot  he  made  without  leave  of  court 

Appeal  from  special  term,  New  York  county. 

Proceeding  by  the  Manhattan  Railway  Company  to  acquire  ease- 
ments appurtenant  to  premises  owned  by  August  Klipstein,  James 
Murphy,  and  Midiael  McCormack,  situate  on  Pearl  street  between 
Wall  street  and  Hanover  Square,  known  as  "Nos.  122, 129,  131, 133, 
and  135  Pearl  Street"  The  commissioners  awarded  to  August 
Klipstein  f9,250,  and  to  James  W.  Murphy  and  Michael  McCor- 
mack they  awarded  |62,600.  The  awards  were  confirmed.  Prom 
an  order  denying  a  motion  by  said  properly  owners  for  additional 
allowance  of  costs,  under  Code  Civ.  Proc.  §  3372,  they  appeal.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BEIEN  and  FOLLETT, 
JJ. 

John  E.  Parsons,  for  appellants. 

Edward  C.  James,  for  respondent 

FOLLETT,  J.  In  January,  1893,  the  plaintiff  began  this  pro- 
ceeding under  chapter  23  of  the  Code  of  Civil  Procedure  to  acquire 
certain  street  easements  for  the  use  (rf  the  plaintiff,  without  hav- 
ing previously  made  a  written  offer  to  purchase  the  property,  sought 
to  be  acquired,  at  a  specific  price.  The  defendants  interposed  an-> 
swers  denying  certain  allegations  in  the  petition,  and  setting  up  new 
matters  in  defense,  and  the  issues  joined  were,  by  an  order,  referred 
to  a  referee  to  hear  and  determine.  The  defendants  appeared  be- 
fore the  referee,  and  objected  to  proceeding  before  him,  on  the 
ground  that  he  was  disqualified  from  acting  as  a  referee  for  reasons 
then  stated.    The  referee  overruled  the  objections,  and  the  defend- 
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ants  withdrew,  but  the  proofs  of  the  plaintiff  were  taken,  and  there- 
after the  referee  reported  in  favor  of  the  plaintiff  npon  the  issaes 
referred  to  him.  The  defendants  moved  to  set  aside  the  report,  and 
the  plaintiff  for  an  order  appointing  commissioners.  The  defend- 
ants' motion  was  denied,  and  the  plaintiff's  granted.  In  August, 
1893,  the  commissioners  awarded  the  defendants  Mnrphy  and  Mc- 
Gormack  f  62,500,  and  the  defendant  Elipstein  f  9,250.  The  defend- 
ants moved  for  a  confirmation  of  the  report  of  ike  commissioners, 
and  for  an  additional  allowance  of  costs,  which  was  decided  January 
17, 1894,  the  report  being  confirmed  and  an  additional  allowance  de- 
nied.   The  conrt,  on  deciding  the  motion,  said : 

"The  awards  in  this  proceeding,  to  my  mind,  are  extremely  liberal,  nnder  tbe 
proofs.  I  cannot  adjudge  them  excessive,  under  the  circumstances,  tbe  com- 
Dilssioners  having  facilitlea  for  weighing  evidence  superior  to  those  of  the 
court.  An  extra  allowance  of  $1,800  was  granted  in  the  equity  suit  None 
should  be  given  here.  The  motion  to  confirm  the  report  is  granted,  and  for 
an  extra  allowance  denied.     Orders  to  be  settled  on  two  days'  notice." 

Afterwards  the  defendants  made  a  second  motion  for  an  additional 
allowance,  which  came  on  to  be  heard  November  21,  1894,  and  an 
order  was  entered  denying  the  motion  upon  the  ground  that  a  pre- 
vious motion  for  the  same  relief  was  made  by  the  defendants,  and 
denied  January  17, 1894.  From  the  order  of  November  21, 1894,  the 
defendants  appealed,  but  they  have  not  appealed  from  the  order  en- 
tered on  the  decision  of  January  17, 1894.  The  second  motion,  hav- 
ing been  made  without  leave  of  the  court,  was  irregular,  was  rightiy 
denied,  and  the  order  entered  thereon  should  be  affirmed,  with  costs. 

VAN  BBUNT,  P.  J.,  and  O'BRIEN,  J.,  concur  in  the  result 


EARLE  V.   ROBINSON  et  aL 
(Supreme  Court,  General  Term,  First  Department.    February  IB,  189S.) 

iNJimCTION — AOAINBT  MOBTOAOB   FORBCLOBtrBB — VACATHro. 

A  motion  made  on  facts  set  up  in  a  supplemental  answer  to  vacate  an 
injunction  pendente  lite  against  the  foreclosure  of  a  mortgage,  so  aa  to 
enable  defendant  to  sue  to  foreclose,  Is  properly  denied,  as  defoidantB. 
if  successful  in  maintaining  the  validity  of  the  mortgage  and  the  right 
to  enforce  It,  could  obtain  relief  on  proper  allegations  in  the  answer,  thoa 
avoiding  the  necessity  of  another  action  to  foreclose  the  mortgage. 

Appeal  from  special  term,  New  York  county. 

Action  by  Lillie  J.  Earle  against  George  H.  Bobinson,  aa  trostee, 
and  others,  to  restrain  the  foreclosure  of  a  mortgage  held  by  defend- 
ant Bobinson  on  the  Hotel  Normandie.  From  an  order  denying  a 
motion  after  supplemental  answer  to  vacate  injunction  pendente  lite, 
defendants  appeal.     AfBrmed. 

For  former  report,  see  30  N.  Y.  Bupp.  1131. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

George  M.  Pinney,  Jr.,  for  appellants. 

A-  J.  Dittenhoefer,  for  respondent 
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PEE  CURIAM.  Many  considerationg  urged  by  the  appellants  on 
the  former  appeal  are  again  presented,  and  require  no  farther  com- 
ment The  question  now  to  l^  considered  is  the  change  in  the  status 
of  the  parties  effected  by  the  retaking  and  sale  of  the  property  of  the 
New  Netherlands  Hotel,  and  the  loss  or  deficiency  resulting,  to  secure 
which  it  is  claimed  the  mortgage  on  the  Normandie  was  given.  In 
this  action  plaintiff,  among  the  other  grounds  of  relief,  asks  to  have 
the  Normandie  mortgage  declared  invalid,  and  for  an  injunction  to 
restrain  the  foreclosure  thereof.  The  fact  that  resort  had  not  been 
first  had  to  the  property  in  the  New  Netherlands  was  one  of  the 
reasons  for  enjoining  the  defendants  pendente  lite.  This,  however, 
was  not  the  sole  ground.  At  the  time  defendants  threatened  to 
enforce  the  collateral  mortgage  on  the  property  in  the  Normandie 
no  default  had  occurred;  and  this,  joined  with  other  facts  appear- 
ing, and  notably  the  grounds  urged  against  the  validity  of  the  mort- 
gage, justified  an  injunction  pendente  lite  upon  condition  of  the  giv- 
ing of  a  bond  fully  to  protect  defendants,  which  was  thereafter  given. 
It  was  stated  upon  the  argument,  and  not  denied,  that  this  case  is 
at  issue  and  will  soon  be  reached  for  trial.  Notwithstanding,  it  is 
insisted  by  defendants  that  they  should  be  permitted  to  foreclose  the 
Normandie  mortgage  by  action.  An  independent  action,  however, 
is  mmecessaiy,  as  defendants,  upon  proper  allegations  in  their  an- 
swer in  this  action,  if  successful  in  maintaining  the  validity  of  that 
mortgage  and  the  right  to  enforce  it,  would  obtain  more  speedily 
all  the  relief  that  could  be  obtained  in  a  new  suit  now  to  be  brought 
If  the  supplemental  answer  is  not  sufficient,  upon  a  proper  lowing, 
and  upon  such  terms  as  are  just,  the  court  at  special  term  would 
no  doubt  permit  the  necessary  amendments.  This,  we  think,  upon 
the  facts  appearing,  would  have  been  the  better  course,  because 
affording  defendants,  if  successful,  all  the  relief  that  could  be  ob- 
tained in  an  independent  action  in  which  the  plaintiff  would  inter- 
pose, by  way  of  defense,  the  very  facts  upon  which  she  seeks  in  this 
action  to  have  the  mortgage  declared  invalid ;  and  thus  there  would 
be  two  actions  pending  between  the  same  parties  in  respect  to  the 
right  to  foreclose  the  same  mortgage.  A  court  of  equity  never  favors 
multiplicity  of  suits.  We  think  the  order  is  right,  and  should  be 
affirmed,  with  flO  costs  and  disbursements. 


LARNED  et  al.  v.  DONA  VAN  et  aL 

(Supreme  Court,  General  Term,  First  Department    February  16,  1895.) 

HOBTOAOBs— RBcoBDina  Assignment— NoTicB  to  Grantee  of  Mortoaoob. 
An  assignment  of  a  mortgage  Is  a  "conveyance,"  within  1  Rev.  St  p. 
762,  (  38,  requiring  conveyances  to  be  recorded  as  against  subsequent  puiv 
cbaJiers,  and  the  record  thereof  is  notice  to  a  purchaser  of  the  equity  of 
redemption;  1  Rev.  St  p.  763,  t  41,  providing  that  the  recording  of  an 
assignment  of  a  mortgage  shall  not  be  deemed  in  Itself  notice  of  such 
assignment  to  the  mortgagor  so  as  to  invalidate  any  payment  made  by 
blm  to  the  mortgagee,  not  being  applicable  to  such  case.  28  N.  Y.  Supp. 
825,  affirmed. 
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Appeal  from  special  tenn,  New  York  county. 

Action  by  William  Z.  Lamed  and  another  against  Daniel  E. 
Donavan  and  others.  From  an  order  dismissing  the  complaint  as 
to  Daniel  E.  Donavan,  and  Patrick  Golding  (29  N.  Y.  Supp.  823), 
plaintiffs  appeal.     Aflflrmed. 

This  action  was  brought  March  31,  1892,  to  cancel  as  a  cloud  on  title  a  mort- 
gage given  to  secure  the  payment  of  $1,130,  executed  January  11,  1886,  by 
David  B.  Algle  to  Patrick  Golding,  and  recorded  February  10,  188C.  On  the 
6th  of  August,  1885,  the  plaintiffs  were  the  owners  in  fee  of  six  vacant  lots 
situate  on  the  southeast  corner  of  Ninth  avenue  and  Sixty-Eighth  street,  in 
this  city,  which,  in  consideration  of  $75,000,  they  conveyed  to  David  B.  Algie 
by  a  deed  dated  tliat  day,  which  was  duly  recorded  August  10,  1885.  To  se- 
cure the  payment  of  $74,000  of  the  purcbaae  price,  the  grantee  executed,  Au- 
gust 6, 1885,  to  the  grantors  a  mortgage  aa  said  premises,  which  was  recorded 
August  10,  1885.  Concurrently  with  tiie  execution  of  the  deed  and  mortgage, 
a  contract  was  executed  between  David  B.  Algie  and  the  plaintiffs.  In  which 
it  was  recited  that  Algie  was  about  to  erect  certain  described  buildings  on 
said  lots,  to  facilitate  which  said  Algie  desired  a  loan  of  $51,000  on  a  bond 
executed  by  himself  and  Peter  Algle,  secured  by  a  mortgage  on  said  premises, 
which  sum  was  to  be  advanced  by  the  mortgagees  from  time  to  time  as  the 
work  on  the  buildings  progressed.  Algle  made  contracts  with  various  per- 
sons for  work  and  materials  for  the  buildings,  and  began  to  erect  them,  the 
mortgagees  advancing  various  sums  at  different  times  to  enable  htm  to  carry 
on  the  work.  On  the  11th  of  January,  1886,  a  contract  was  entered  Into  b»- 
tween  David  B.  Algie  and  Patrick  Golding,  by  which  the  latter  agreed  to  fur* 
nish  bluestone  for  the  buildings  at  the  agreed  price  of  $1,130,  to  sectire  tiM 
payment  of  which  Algie  on  that  date  gave  a  mortgage  on  one  of  said  lots, 
which  was  recorded  February  10,  1S86.  The  mortgage,  by  Its  terms  was.sab- 
Ject  to  the  two  prior  mortgages  held  by  the  plalntiflb,  and  contained  this  re- 
cital: "This  grant  is  intended  as  a  security  for  the  payment  of  said  consid- 
eration sum  of  one  thousand  one  hundred  and  thlr^  dollars,  with  Interest 
from  March  10,  1886,  which  is  an  agreed  Indebtedness  of  the  mortgagor  to 
be  payable  four  months  from  the  date  hereof,  which  payment.  If  duly  made, 
will  render  this  instrument  or  conveyance  void."  May  4,  1886,  Golding,  being 
Indebted  to  Daniel  E.  Donavan  In  $2,400,  assigned  this  mortgage  to  him  In 
part  payment  of  the  debt,  by  a  written  assignment  duly  recorded  May  T, 
1886.  In  March,  1886,  Algie  failed,  and  became  unable  to  complete  the  build- 
ings, at  which  time  the  plaintiffs  had  advanced  $17,000  on  tiie  mortgage  given 
to  secure  $51,000.  On  June  15,  1886,  Algie  reconveyed  the  lots  to  the  plain- 
tiffs, by  a  deed  recorded  June  26,  1886;  they  enterlug  into  a  written  contract 
with  Algie,  and  the  persons  to  whom  he  was  indebted  for  materials,  that  they 
would  complete  the  buildings,  sell  them,  and,  after  retaining  the  amount  due 
on  the  purchase-mcwey  mortgage  of  $74,000,  and  the  $17,000  due  on  the  second 
or  building  mortgage,  and  the  cost  of  completing  the  buildings,  they  would 
pay  the  amount  due  said  persons  who  had  sold  materials  to  Algle,  or.  In  caae 
there  was  insufficient  to  pay  them  in  full,  that  they  should  be  paid  pro 
rata.  The  amounts  due  said  persons  were  agreed  on  by  the  contracting  par- 
ties. Patrick  Golding,  among  others,  executed  this  contract,  and  the  amount 
due  him  was  fixed  at  $574.41;  and  May  14,  1886,  he  executed  a  satlsfacUfHi 
of  the  mortgage  given  to  him  for  $1,130,  which  satisfaction  has  not  been  re- 
corded. Prior  to  the  commencement  of  this  action,  a  demand  was  made  on 
Daniel  E.  Donavan,  the  assignee  of  the  G<ddlng  mortgage,  that  he  satisfy 
the  same,  which  be  refused  to  do,  and  this  action  was  brought  to  compel  sucb 
satisfaction. 

Argued  before  VAN  BBUNT,  P.  J,,  and  O'BRIEN  and  POLLETT, 
JJ. 

W.  P.  Knapp,  for  appellants. 

W.  W.  Westervelt,  for  respondents. 
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POLLETT,  J.  The  mortgage  which  the  plaintiffs  seek  to  set 
aside  waB  executed  January  11,  1886,  was  recorded  February  10, 
1886,  at  which  dates  Algie,  the  mortgagor,  owned  the  fee  of  the 
mortgaged  premises.  May  4, 1886,  Golding,  the  mortgagee,  assigned 
the  mortgage  to  Donavan  in  part  payment  of  a  debt  due  from  fold- 
ing to  Donavan,  and  the  assignment  was  recorded  May  7,  1886. 
When  the  assignment  was  executed  and  recorded,  Algie  was  still 
the  owner  of  the  fee,  and  Golding  was  the  owner  of  the  mortgage, 
and  had  the  right  to  assign  it  The  court  found,  as  a  fact,  that 
Donavan  took  the  assignment  in  part  payment  of  a  debt,  and  without 
notice  of  the  transactions  between  Algie,  his  creditors,  and  the  plain- 
tiffs, and  that  Oolding  subsequently  executed  a  satisfaction  without 
the  knowledge  or  authority  c^  Donavan.  Subsequent  to  Donavan's 
acquiring  ti^e  to  the  mortgage,  and  on  the  15th  of  June,  1886,  the 
plaintiffs  received  a  conveyance  of  the  mortgaged  premises.  They 
had  actual  notice  of  the  existence  of  the  mortgage,  and  the  assign- 
ment of  it  is  a  conveyance  within  the  recording  act,  and  the  record 
was  notice  to  the  plaintiffs,  who  were  subsequent  purchasers  of  the 
mortgaged  premises,  that  Donavan  was  the  owner  of  the  mortgage. 
A  mortgagee  is  a  "purchaser,"  within  the  recording  act,  and  so  is  an 
assignee  of  a  mortgage  (1  Bev.  St  p.  762,  §  37) ;  and  a  mortgage  is  a 
"conveyance,"  within  the  act,  and  so  is  an  assignment  of  a  mortgage 
(1  Bev.  8t  p.  762,  §  38).  The  recording  act  is  for  the  protection  of 
"parehasers"  by  deed,  mortgage,  or  by  assignment  of  a  mortgage,  in 
good  faith  and  for  value,  from  unknown  conveyances,  rights,  and 
equities  arising  under  than,  and  connected  with  the  title,  but  not  for 
the  protection  of  rights  arising  out  of  the  consideration  of  the  con- 
veyances. The  evidence  given  in  behalf  of  the  plaintiffs  shows  that 
at  the  time  Oolding  assigned  this  mortgage  it  was  a  lien  on  the 
premises  for  |57441,  with  interest  from  March  10,  1886,  and  his 
aaeigD.ee,  Donavan,  acquired  all  tiie  rights  of  the  mortgagee.  The 
plaintiffs,  being  subsequent  purchasers  of  the  premises  from  Algie, 
took  them  subject  to  the  rights  of  Donavan,  the  assignee  of  the  mort- 
gage, who  acquired  a  perfect  title  to  it,  and  the  plaintiffs  failed  to 
establish  a  right  to  have  it  canceled  of  record  as  a  cloud  on  their  title. 
If  Algie  had  paid  the  mortgage,  May  14, 1886,  in  good  faith  and  with- 
out notice  of  its  assignment  to  Donavan,  and  had  taken  a  satisfac- 
tion, the  case  would  have  been  within  section  41,  1  Bev.  St  p.  763, 
which  provides: 

"The  recording  of  an  assignment  of  a  mortgage  shall  not  be  deemed  In  ItscU 
notice  of  socb  assignment  to  a  mortgagor,  his  heirs  or  personal  representa- 
tives, BO  as  to  invalidate  any  payment  made  by  them  or  either  of  them  to  the 
mortgagee." 

I3ie  plaintiffs  did  not  prove  tliat  they  had  paid  Golding  or  any  one 
any  part  of  the  $57441,  either  before  or  subsequent  to  the  satisfac- 
tion; but,  had  they  proved  payments  made  to  the  mortgagee  sub- 
sequent to  the  assignment  and  the  date  when  the  plaintiffs  acquired 
the  fee,  such  payments  would  not  have  been  good  as  against  Don- 
avan. Brewster  v.  Games,  103  N.  Y.  556,  9  N.  K  323.  The  judg- 
ment should  be  affirmed,  with  costs.     All  concur. 
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(11  MlBc.  Bep.  249.) 

WALSH  ▼.  NATIONAL  BROADWAY  BANK. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.   Febrnary.  1S95.) 

1.  Kecebsabt  Parties — Action  for  Money  Had  and  Recbivbd. 

Where  the  payee  of  a  check  Indorsed  and  delivered  It  to  another  with 
Instructions  to  invest  It  In  certain  securities  for  her,  and  such  person  de- 
posited It  in  bank  to  bis  own  credit,  be  is  not  a  necessary  party  in  an 
action  to  recover  from  the  bank  the  amount  of  the  proceeds  of  the  check 
remaining  on  deposit 

2.  UoNET  Had  and  Received — When  Lies. 

An  action  for  money  had  and  received  lies  against  a  bank  with  which 
money  belonging  to  plaintlfT  had  been  deposited  by  a  third  person  In  his 
own  name,  and  it  Is  immaterial  whether  or  not  the  bank  had  knowledge 
of  the  facts  when  It  received  the  deposits. 

Action  by  Jennie  Walsh  against  the  National  Broadway  Bank. 
Defendant  demurs  to  the  complaint     Overruled. 

Bichard  O'Gorman,  Jr.,  for  plaintiff. 
W.  C.  Beecber,  for  defendant 

QIEGEmCH,  J.  The  complaint  alleges  that  the  plaintiff,  after 
having  qualified  as  trustee  imder  the  last  will  and  testament  of 
Joseph  P.  Quin,  deceased,  employed  a  certain  firm,  attwneys  and 
counselors  at  law,  as  her  legal  advisers  in  the  management  and  care 
of  said  trust  estate,  and  thereafter  delivered  to  one  of  her  attorneys 
her  check  to  her  own  order  for  $2,000,  indorsed  by  her,  with  instmc- 
tions  to  invest  said  amount  in  a  bond  and  mortgage  on  real  estate; 
that  such  attorney,  in  violation  of  his  duty  to  the  plaintiff,  deposited 
said  check  with  the  defendant  to  his  own  personal  account;  that  the 
defendant  collected  the  amount  of  said  check,  and  placed  the  same  on 
its  books  to  the  credit  of  said  attorney,  and  that  of  said  amount 
a  balance  of  ¥1,G52.72  remains  on  deposit  with  the  defendant;  that 
the  amount  so  deposited  was  part  of  the  funds  of  the  said  trust;  and 
that  the  plaintiff  duly,  demanded  payment  of  said  sum  of  $1,652.72, 
but  no  part  thereof  has  been  paid.  The  defendant  demurred  to  the 
complaint  on  the  grounds — First,  that  it  appears  upon  the  face  of 
the  complaint  that  there  is  a  defect  of  parties  defendant,  in  the  omis- 
sion of  the  attorneys  referred  to;  second,  that  it  appears  upon  the 
face  of  the  complaint  that  the  same  does  not  state  facts  sufBcient  to 
constitute  a  cause  of  action. 

The  disposition  of  the  first  ground  of  demurrer  turns  upon  the 
question  whether  a  complete  determination  of  the  controversy  can 
be  had  without  the  presence  of  the  attorneys  in  question.  I  do  not 
perceive  why  it  cannot  The  relief  sought  is  for  a  money  judgment 
and  not  for  equitable  relief.  This  is  clearly  a  common-law  action 
for  money  had  and  received.  Roberts  v.  Ely,  113  N.  Y.  128, 20  N.  E. 
G06.  And  it  is  well  settled  that  in  an  action  at  law,  where  the  plain- 
tiff seeks  nothing  but  a  money  judgment,  he  cannot  be  compelled  to 
bring  in  any  other  parties  than  those  be  may  choose  to  summon. 
Hillman  v.  Hillman,  14  How.  Pr.  456,  460;  Chapman  v.  Forbes,  123 
N.  Y.  532,  538,  542,  26  N.  E.  3,  and  citations.  In  Hillman  T.  Hillman, 
Harris,  J.,  who  spoke  for  the  court,  said: 
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"Aa  a  general  rule,  the  plaintiff  may  choose  for  himself  what  persons  he 
will  make  defendants.  So  far  aa  It  can,  without  prejudice  to  the  rights  of 
others,  the  conrt  will  determine  the  controversy  between  the  parties  before 
It,  but  when  this  cannot  be  done  It  will  take  measures  to  have  the  necessary 
parties  brought  In.  It  Is  not  often  that  a  demurrer  will  lie  for  the  non- 
joinder of  a  defendant" 

Section  452  of  the  Code  of  Civil  Procedure,  In  part,  prescribes: 

"The  court  may  determine  the  controversy,  as  between  the  parties  before 
it,  when  It  can  do  so  without  prejudice  to  the  rights  of  others,  by  saving 
their  rights;  but  where  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  them  to 
be  brought  in." 

This  section  refers  to  parties  In  wliat,  under  the  old  practice,  would 
have  been  suits  in  equity;  and  it  is  tlpparent  that  it  was  never  in- 
tended to  make  it  incumbent  upon  a  plaintiff,  in  an  action  at  law,  to 
sue  any  other  than  the  parties  he  should  choose.  Chapman  v. 
Forbes,  at  page  638, 123  N.  Y.,  and  page  3, 26  N.  E.,  and  citations. 

The  meaning  of  the  Code  relative  to  "a  complete  determination 
of  the  controversy"  has  been  thus  defined: 

"Where  there  are  persons,  not  parties,  whose  rights  must  be  ascertained 
and  settled  before  the  rights  of  the  parties  to  a  suit  can  be  determined." 
Chapman  v.  Forbes,  supra,  and  citations. 

The  plaintiff  alleges,  and  the  defendant,  by  its  demurrer,  admits, 
that  the  defendant  recdved  moneys  from  another,  which  belong  to 
the  plaintiff,  but  which  have  not  been  paid,  although  demanded.  It 
being  thus  admitted  by  the  demurrer  that  the  plaintiff  is  entitled, 
ex  aequo  et  bono,  to  the  whole  of  the  recovery  demanded,  I  fail  to 
see  how  the  presence  in  this  action  oif  the  attorneys,  or  the  legal  rep- 
resentatives oif  such  of  them  who  may  have  departed  this  life,  could 
alter  or  affect  the  result  which  must  follow  from  this  admission; 
consequently,  the  controversy  can  be  completely  determined  without 
the  presence  of  any  other  person.  The  rule  must  be  regarded  as 
well  established  by  frequent  decisions  of  the  courts  in  this  state  that, 
so  long  as  money  or  property  belonging  to  the  principal,  or  the  pro- 
ceeds thereof,  may  be  traced  and  distinguished  in  the  hands  of  the 
agent,  or  his  representatives  or  assignees,  the  principal  is  entitled 
to  recover  it,  unless  it  has  been  transferred  for  value,  without  notice. 
In  other  words,  when  the  debt  created  by  a  deposit  belongs  to  the 
principal,  instead  of  the  agent  who  made  it  in  his  own  name,  the  bank, 
upon  notice  of  the  facts,  must  recognize  the  actual,  rather  than  the 
nominal,  depositor.  Van  Alen  v.  Bank,  52  N.  Y.  1;  Baker  v.  Bank, 
100  N.  Y.  31,  2  N.  E.  452;  Viets  v.  Bank,  101  N.  Y.  563,  5  N.  E.  457; 
O'Connor  ▼.  Bank,  124  N.  Y.  324,  332,  333,  26  N.  E.  816;  Holmes  v. 
Oilman,  138  N.  Y.  369,  34  N.  £.  205.  The  case  before  us  comes 
clearly  within  this  principle.  The  plaintiff,  by  this  action,  seeks  to 
recover  only  such  a  sum  as  remained  on  deposit  with  the  defendant 
after  notice  had  been  given  to  it  of  the  plaintiffs  plaim  of  title  there- 
to. The  case,  therefore,  is  free  from  hardship  to  the  defendant, 
which,  at  most,  will  be  required  to  repay  to  the  plaintiff  only  such 
•nm  as  it  would  have  been  compelled  to  pay  to  her  attorney  at  the 
present  time  if  such  notice  had  not  been  given;  in  other  words,  pay- 
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ment  to  the  principal  will  absolve  the  defendant  from  maldng  pay- 
ment to  the  agent 

It  is  immaterial  whether  the  defendant  knew  of  the  trust  when  it 
received  the  deposit  in  question.  Church,  C.  J.,  in  speaking  for  the 
court  upon  this  subject  in  Van  Alen  v.  Bank,  supra,  at  page  10,  says: 

"It  waa  suggested  on  the  argument  that  notice  to  the  bask  by  the  depo^tor 
was  necessary,  to  protect  the  rights  of  the  plaintiff,  but  tliis  Is  not  so.  The 
title  of  the  plaintiff  does  not  depend  upon  whether  the  bank  knew  he  had 
a  title  or  not  That  rested  upon  other  facts.  A  notice  to  the  bank  might  have 
prevented  any  transfer  or  the  creation  of  a  Uen  by  the  depositor,  <»  prevented 
the  bank  from  taldng  or  acquiring  such  lien  in  good  faith,  but  ooold  not  other- 
wise be  necessary  or  Important" 

And  in  Boberts  v.  Ely,  supra,  Andrews,  J.,  who  spoke  for  the  court, 
at  page  132, 113  N.  Y.,  and  page  606,  20  N.  E.,  said: 

"It  is  immaterial,  also,  whether  the  original  possession  of  the  money  by 
the  defendant  was  rightful  or  wrongful  It  is  sufficient  that  the  duty  exists 
on  his  part,  created  by  the  circumstances,  to  account  for  and  pay  It  over  to 
the  plalntlft." 

The  demurrant  contends  that  it  only  agreed  to  discharge  its  in- 
debtedness by  paying  the  check  of  the  depositor,  but  the  complaint 
does  not  allege  that  such  an  agreement  was  made.  If  there  was, 
it  should  be  set  up  in  the  answer.  But  such  an  agreement  would  not 
be  binding  upon  the  plaintiff  unless  the  same  was  sanctioned  by  her, 
or  was  subsequently  ratified  by  her,  with  knowledge  of  the  facts. 
It  was  the  du^  of  tiie  defendant,  upon  notice  <rf  the  facts,  to  recog- 
nize the  plaintiff  as  the  actoal  depositor.  This,  it  manifestly  sp- 
pears  from  the  complaint,  the  defendant  refoaed  to  da  It  follows 
from  these  views  that  both  grounds  of  demurrer  diould  be  overruled, 
and  that  there  should  be  judgment  for  the  plaintiff,  overruling  the 
demurrer,  with  costs,  with  leave  to  the  defendant  to  answer  within 
20  days,  upon  payment  of  costs. 


(11  Misc.  Kep.  253.) 

SCHOBLLKOFF  v.  OHHEIS. 

(C!ommon  Pleas  of  New  York  City  and  County,  Special  Term.    Febmaiy, 

1896.) 

JcDOMSNT — Amendment— MisiTOMER  of  Dbfeitdakt. 

A  Judgment  against  a  party  sued  by  a  wrong  name,  and  not  appearing 
In  the  action,  is  a  nnlllty.  Incapable  of  amendmoit 

Action  by  Matilda  Schoellkopf  against  Jacob  Ohmeis.  Plaintiff 
moves  to  amend  the  process  and  proceedings  none  pro  tunc  by 
substituting  the  name  of  Joseph  M.  Ohmeis  for  Jacob  Ohmeis.  De- 
nied. 

Howe  &  Hummel,  for  the  motion. 

Edward  Qrosse,  opposed. 

PBYOB,  J.  Served  with  a  simunons  against  Jacob  Ohmda, 
Joseph  M.  Ohmeis  failed  to  apjtear  in  the  action;  and  upon  his  de- 
fault, and  an  inquisition  of  damages,  judgment  has  been  entered 
against  Jacob  Ohmeis.     The  plaintiff  moves  to  amend  the  process 
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and  proceedingrs,  nunc  pro  tunc,  by  substituting  the  name  Joseph  M. 
Ohmeis  for  Jacob  Ohmeis.  It  is  not  disputed  that  Joseph  M. 
Ohmeis  is  the  person  against  whom  it  was  intended  to  prosecute  the 
action.  The  precise  question  in  controversy,  whether  after  judg- 
ment an  amendment  may  be  allowed  so  as  to  conform  the  process 
and  proceedings  to  the  real  name  of  a  party  sued  by  a  wrong  denomi- 
nation, and,  though  served,  not  appearing  in  the  action,  seems  not  to 
have  been  determined  by  any  court  of  this  state.  In  Tasker  T. 
Wallace,  6  Daly,  364,  it  is  not  shown  but  that  the  defendant  entered 
appearance,  and  by  all  authorities  an  appearance  corrects  the  ir- 
regularity; for  if  the  defendant  fail  to  plead  the  misnoiner  he  waives 
it,  or  if  he  pleads  it  he  must  give  the  true  name,  and  thereupon  an 
amendment  is  of  course.  It  is  the  law  of  this  state  that  "service  of 
summons  upon  a  party  by  a  wrong  name  does  not  give  the  court  juris- 
diction over  his  person,  and  his  appearance  cannot  be  compelled." 
Famham  v.  Hildreth,  32  Barb.  277,  279.  By  necessary  consequence, 
if  he  do  not  appear  a  judgment  against  him  in  such  name  is  a  nullity. 
Moulton  V.  De  ma  Carty,  6  Rob.  (N.  Y.)  470,  477;  Waterbury  v. 
Matilier,  16  Wend.  611,  613;  Griswold  v.  Sedgwick,  6  Cow.  456.  In 
some  jurisdictions  the  rule  may  be  otherwise  pBank  v.  Jaggers,  31 
Md.  38),  but  I  am  concluded  by  our  own  adjudications.  Joseph  M. 
Ohmeis  having  never  been  in  court,  and^so  the  judgment  a  nullity, 
there  is  nothing  to  amend.  A  thing  void  is  a  thing  irreparable, 
and  no  energy  in  the  law  sufiScea  to  make  something  of  nothing. 
Again,  Joseph  M.  Ohmeis,  not  being  obliged  to  respond  to  the  sum- 
mons, was  never  in  default,  and  the  inquisition  of  damages  was  tm- 
anthorized  as  against  him.  Moreover,  should  the  judgment  be  now 
validated,  he  will  be  held  to  a  liability  he  was  not  called  upon  to  con- 
test, and  which  he  did  not  contest  "So  man  can  be  bound  by  the 
result  of  a  litigation,  except  by  actual  appearance  or  legal  command 
to  appear.  Comprehensive  as  is  the  scope  of  section  723  of  the 
Code,  it  cannot  embrace  a  case  of  which  the  court  has  not  jurisdic- 
tion, nor  make  valid  what  is  void.     Motion  denied,  with  costs. 


(11  Misc.  Rep.  461.) 

STOLL  V.  REEL  et  aL 

(City  Court  of  Brooklyn,  General  Term.    February  25,  1885.) 

USOBT— ESTOPPEI.  TO  ASBKRT. 

An  affidavit  by  an  obligor  In  a  bond  that  the  bond  was  executed  and  de- 
livered to  the  obligee  "for  a  good,  valuable,  and  full  consideration,  •  •  • 
and  there  does  not  exist  a  counterclaim,  aet-ofT,  or  defense  whatever,  in 
equity,  to  or  against  said  bond,"  estops  the  obligor  to  assert  that  the  bond 
is  usurious,  as  against  a  subsequent  purchaser  thereof,  who  paid  full 
value  in  reliance  on  the  statements  made  in  the  affidavit,  and  without  no- 
tice of  the  usury. 

Appeal  from  special  term. 

Action  by  Robert  Stoll  against  Robert  P.  Reel  and  Ellen  A.  Reel 
to  foreclose  a  mortgage.  The  complaint  was  dismissed,  and  plain- 
tiff appeals.     Reversed. 

Argued  before  OSBORNE  and  VAN  WYCK,  J  J. 
v.32N.Y.8.no.6— 47 
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Frank  D.  Smaw  and  H.  Huffman  Browne,  for  appellant 
Chas.  O.  Grim,  for  respondents. 

OSBORNE,  J.  Plaintiff  brought  this  action  to  foreclose  a  certain 
bond  and  mortgage  executed  by  the  defendants  to  one  Joshua  V. 
Potter,  and  by  him  assigned  to  plaintiff.  The  complaint  was  dis- 
missed at  special  term  on  the  ground  that  the  mortgage  was  void  for 
usury.  We  think  this  judgment  is  wrong,  and  should  be  reversed. 
While  there  is  no  question  but  that  the  original  transaction  between 
the  defendants  and  the  mortgagee.  Potter,  was  usurious,  yet  it  ap- 
pears from  the  testimony  in  the  case  that,  at  the  time  defendants 
executed  and  delivered  the  bond  and  mortgage  in  suit,  they  simulta- 
neously signed  and  swore  to  an  affidavit  in  which  they  severally  de- 
posed that  the  bond  amd  mortgage  in  question  executed  by  them 
"was  so  executed  and  delivered  to  Joshua  V.  Potter  for  a  good,  valu- 
able, and  full  consideration,  paid  by  said  Potter,  and  there  does  not 
exist  any  counterclaim,  set-off  or  defense  whatever,  in  law  or  in 
equity,  to  or  against  said  bond  or  said  mortgage."  The  plaintiff 
testified  that,  at  the  time  of  the  assignment  of  the  bond  and  mortgage 
in  question  to  him,  the  above-mentioned  affidavit  of  the  defendants 
was  exhibited  to  him;  that  he  paid  the  full  amount  of  the  bond  and 
mortgage,  on  its  assignment  to  him,  and  that  in  making  the  purchase 
he  relied  on  the  statements  made  in  the  affidavit,  believing  them  to 
be  true;  'and  that  he  had  no  notice  of  any  defense  to  this  action. 
No  evidence  was  given  to  qualify  or  contradict  this  evidence  of  the 
plaintiff.  We  think  that  the  making  and  delivery  of  this  affidavit 
by  the  defendants,  and  plaintiff's  purchase  of  the  bond  and  mort- 
gage in  reliance  lliereon,  constituted  an  estoppel  which  prevents 
the  defendants  from  successfully  maintaining  the  defense  of  usury 
in  this  action.  The  case  of  Weyh  v,  Boylan,  85  N.  Y.  394,  is  full 
authority  for  the  conclusion  at  which  we  have  arrived.  The  facta 
in  that  case  were  very  similar  to  those  in  the  present  case;  and 
the  court  of  appeals  there  held,  without  a  dissenting  voice,  that  such 
an  Instrument  given  under  such  circumstances  estopped  the  mort- 
gagors from  availing  themselves  of  the  defense  of  usury.  The  affi- 
davit made  by  the  mortgagors,  the  defendants,  could  have  been 
intended  for  no  other  purpose  than  to  give  currency  to  the  bond  and 
mortgage,  as  constituting  a  valid  instrument.  After  it  has  been  so 
used,  and  plaintiff  having  relied  on  the  sworn  statement  of  the 
mortgagors  to  that  effect,  it  would  be  contrary  to  morals  and  good 
conscience  that  the  defendants — ^having,  by  their  own  act,  induced 
the  plaintiff  to  become  the  purchaser  of  the  bond  and  mortgage — 
should  now^  be  heard  to  set  up  the  defense  of  usury  thereto. 

The  learned  counsel  for  the  respondent,  in  making  up  his  points 
seems  to  have  overlooked  the  fact  that  sections  993  and  1022  of  the 
Code  of  Civil  Procedure  have  been  materially  amended  since  the 
decision  of  the  cases  cited  by  him;  that  section  1023  has  been  en- 
tirely repealed;  and  that,  therefore,  those  authorities  are  no  longer 
in  point.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event. 
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(10  MiBc.  Bep.  592;  11  Misc.  Rep.  469.) 

PALMER  V.  CITT  OF  BROOKLYN  (two  cases). 

(City  Court  of  Brooklyn,  General  Term.   February  25,  1895.) 

McwTCTPAL  Corporations — Street  Improvemkktb — Liability  to  Rurvbtor. 
Brooklyn  city  charter  (Laws  1888,  c.  583,  tit  19,  {!  1-6),  which  exempts 
the  city  from  all  liability  for  any  expense  incurred  in  opening  the  streets, 
and  provides  that  persons  doing  work  thereon  must  look  to  the  Hen  of 
the  street  assessment,  does  not  relieve  the  city  from  liability  where  the 
work  was  disctmtinued  by  the  afflrmative  act  of  the  city,  and  an  assess- 
ment thereby  prevented. 

Appeal  from  special  term. 

Action  by  Noyos  F.  Palmer  against  the  city  of  Brooklyn  to  re- 
cover for  BerviceB  rendered  by  plaintiff  as  a  surveyor.  There  was  a 
judgment  in  favor  of  plaintiff,  and  defendant  appeals.    AiTirmed. 

The  opinion  at  special  term  is  as  follows  (CLEMENT,  C.  J.): 

"Tbe  plaintiff  was  employed  as  surveyor  by  the  proper  officers  of  the  city, 
to  make  the  necessary  maps  which  were  required  in  two  proceedings  for 
the  opening  of  Railroad  avenue  and  Barbey '  street  His  compensatfon  was 
fixed  by  the  ordinances  of  the  city.  In  other  words,  the  plaintiff  did  not 
Bgree  to  do  his  work  on  a  speculative  or  contingent  fee.  If  the  contention 
of  the  counsel  for  the  city  is  correct  no  competent  surveyor  would  perform 
such  work  for  the  city,  for  he  would  be  compelled  to  take  the  chances  of  tbe 
receipt  of  compensation  for  his  services.  The  plaintiff  performed  his  work 
and  delivered  his  maps  to  the  corporati(»i  counsel.  Subsequently  the  commcm 
council  passed  resoli:^ons  whicb  rescinded  their  priw  action.  I  am  of  opinion 
that  the  power  is  in  that  body  so  to  do,  under  the  general  welfare  clause  of 
the  charter,  and  for  the  reason  that  the  title  of  tbe  city  in  the  new  street 
does  not  vest  until  the  confirmation  of  the  assessment  for  the  improvement 
Laws  1888,  p.  1085,  tit  19,  (  31.  The  original  proceedings  may  be  defective 
or  without  Jurisdiction,  or  it  may  appear  that  the  common  council  made  a 
mistake  in  their  determination  of  the  necessity  of  opening  the  street  Sec- 
ti(Mi  6  of  title  19  of  the  charter  in  no  way  prevents  a  recovery  in  these  actions. 
Tbe  latter  clause  of  the  section  was  originally  passed  in  1859  (chapter  213, 
S  6),  and  has  been  construed  by  the  court  of  appeals  in  Sage  v.  City  of  Brook- 
lyn, 89  N.  Y.  189,  201.  Chief  Judge  Andrews  there  said:  'If,  however,  it  is 
construed  as  relating  simply  to  the  expense  of  regulating  streets,  to  which  it 
was  confined  In  the  original  act  from  which  it  was  taken  (chapter  213,  Laws 
1859),  or  is  intended  only  to  declare  the  general  principle  that  the  expense 
of  street  openings  shall  be  a  local  and  not  a  general  charge,  it  is  not  subject 
to  criticism.'  Section  12  of  title  19  bas  no  application  to  the  cases  before  me, 
for  the  reason  that  no  report  can  ever  be  confirmed.  That  section  would  seem 
only  to  require  that  the  expenses  should  be  taxed  by  the  supreme  court  in 
order  to  protect  the  property  owners  against  excessive  or  illegal  charges  for 
searcher's  or  surveyor's  fees.  The  plaintiff  only  seeks  to  recover  his  fees  as 
fixed  by  the  ordinances.  Judgment  for  plaintiff  on  demurrer  in  each  case, 
with  leave  to  defendant  to  answer  on  the  usual  terms." 

Argued  before  VAN  WYCK  and  OSBORNE,  JJ. 

Albert  G.  McDonald,  for  appellant. 
John  P.  Adams,  for  respondent. 

VAN  WYCK,  J.  It  appears,  from  the  complaint  in  each  of  these 
actions,  that  plaintiff  sues  to  recover  compensation  for  making  for 
the  city  the  necessary  maps  required  in  the  proceedings  to  open 
a  street  under  the  charter  (Laws  1888,  c.  583,  tit.  19);  that  the  de- 
fendant employed  the  plaintiff  to  make  the  maps  at  the  proper 
stage  of  the  proceedings,  which  maps  he  duly  made  and  delivered 
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to  defendant,  and  that  the  amount  claimed  for  such  gerviccs  is 
fixed  by  the  ordinances  of  the  city;  that  defendant,  thereafter 
and  before  the  assessments  were  imposed,  rescinded  the  resolu- 
tion directing  and  authorizing  the  proceedings,  and  thereby  aban- 
doned and  discontinued  them  while  in  their  incomplete  condition. 
The  contention  of  appellant  is  that  the  city  is  specially  exempted 
from  all  liability  for  any  expense  incurred  in  opening  streets  (Id.  S 
6),  and  that  plaintiff  must  look  to  the  lien  of  the  assessment  for 
such  expenses  upon  the  property  benefited  by  the  new  street  (Id.  §  1). 
It  was  the  manifest  intention  of  the  legislature  to  declare,  in  these 
provisions,  that  the  city  shall  not  be  primarily  liable  for  any  of  the 
expenses  incurred  for  the  opening  of  streets,  provided  the  city  pur- 
sued the  proceedings  to  completion  in  duly  laying  and  collecting 
the  assessments  therefor.  When  the  city  accepts  such  work  after 
employment,  it  cannot  avoid  liability  to  such  surveyor  by  an  appeal 
to  section  6,  if  it  has,  by  affirmative  action,  rescinded  and  discon- 
tinued the  proceedings,  and  in  this  way  prevented  the  possibility 
of  levying  and  collectiner  an  assessment  for  such  expenses  upon  the 
property  to  be  benefited  by  such  street  opening.  This  view  seems 
to  us  to  be  fully  sustained  by  the  authorities.  Payne  v.  City  of 
Brooklyn,  52  Hun,  390,  5  N.  Y.  Supp.  281;  Weston  v.  City  of  Syra- 
cuse (Sup.)  31  N.  Y.  Supp.  186;  Reilly  v.  City  of  Albany,  112  N.  Y. 
30-42,  19  N.  E.  508;  Sage  v.  City  of  Brooklyn,  S9  N.  Y.  189;  Mc- 
Cormack  v.  aty  of  Brooklj-n,  108  N.  Y.  49,  14  N.  E.  808;  Donnellv 
V.  City  of  Brooklyn,  121  N,  Y.  9,  24  N.  E.  17.  Judgments  affirmed, 
with  costs. 


(11  Mlac  Rep.  519.)        _, 

WALLACE   V.   REINHART. 

(Superior  Court  of  New  York  City,  Oenwal  Term.     March  4.  1885.) 

1.    DiSCOTEBT — EXAUINATIOK  OF   NOKRESIDENT. 

Wbere  an  order  waa  obtained  for  tbe  examination  before  trial  oif  a  non- 
resident defendant,  and  such  defendant's  attorneys,  by  bis  authority,  ac- 
cepted personal  serTice  of  the  papers  for  him,  on  the  condition,  which  was 
assented  to,  that  the  examination  would  not  proceed  until  a  c»tain  time, 
Jurisdictiim  over  defendant  thereby  attached,  and  brought  the  case  wittt- 
in  the  provisions  of  Code  Civ.  Proc.  t  886,  permitting  the  examlnatlim  of 
a  party  before  trial  if  he  can  be  found  within  the  Jurisdiction  of  the 
court,  though  he  is  a  nonresident.  Witcher  v.  Association,  14  N.  Y.  Sopp. 
290,  distinguished. 
i.  Same— Defembb  to  Afplioatioh — Dbvial  of  iKroRVATioir. 

The  right  of  a  party  to  examine  the  adverse  party  as  a  witness  before 
trial  cannot  be  arbitrarily,  defeated  by  the  denial  of  the  adverse  party 
that  he  can  give  any  information. 

Appeal  from  special  term. 

Action  by  Matilda  Wallace  against  Joseph  W.  Beinhart  Prom 
an  order  vacating  an  order  for  the  examination  of  defendant  as  a  wit- 
ness before  trial,  plaintiff  appeals.     Eeversed. 

Argued  before  SEDGWICiC,  0.  J.,  and  McADAM  and  BEEKMAN, 
JJ. 

Dittenhoefer,  Qerber  &  James,  for  appellant 

Eugene  L.  Bichards,  Jr.,  for  respondent 
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McADAM,  J.  The  plaintiS  sues  to  recover  f50,000  damages  from 
the  defendant  for  pablishlng  a  statement  purporting  to  give  the 
financial  condition  of  the  Atchison,  Topeka  &  Santa  ¥6  Railroad 
Company,  of  which  the  defendant  was  then  president  Plaintiff 
claims  that,  relying  on  said  statement,  she  was  induced  to  and 
did  purchase  1,500  shares  of  the  capital  stock  of  paid  company,  which 
would  have  been  very  valuable  if  the  facts  represented  therein  had 
been  true,  but  which  stock  proved  to  be  worthless,  owing  to  the 
insolvency  of  the  company  at  the  time,  the  representations  made 
being  false  and  fraudulent.  The  defendant  answers,  denying  the 
material  allegations  of  the  complaint.  The  plaintiff  thereafter  pro- 
cured an  order  requiring  the  defendant  to  appear  before  a  referee, 
and  submit  to  examination  as  a  witness  before  trial  concerning  the 
matters  at  issue.  The  defendant  resided  in  New  Jersey;  but  his 
attorneys  agreed  to,  and  did  by  his  authority,  accept  personal  service 
of  the  papers  for  him,  upon  the  condition,  which  was  assented  to, 
that  the  examination  would  not  proceed  until  the  middle  of  No- 
vember, 1894.  Jurisdiction  over  the  defendant  in  the  proceeding, 
therefore,  attached,  and  the  reason  for  vacating  a  similar  order 
against  a  nonresident  in  Witcher  v.  Tribune  Ass'n  (Super.  Ct.  N.  Y.) 
14  N.  Y.  Supp.  290,  was  obviated.  The  case  was  clearly  brought  within 
the  provisions  of  section  886  ot  the  Code,  which  permits  the  examina- 
tion of  a  party  as  a  witness  before  trial,  provided  he  can  be  found 
within  the  jurisdiction  of  the  court,  though  he  be  a  resident  of 
another  state.  Witcher  v.  Jones  (Com.  PI.  N.  Y.)  5  N.  Y.  Supp.  917; 
Hesse  v.  Briggs,  45  N.  Y,  Super.  Ot  R.  417;  Dudley  v.  Publishing 
Co.,  53  Hun,  347,  6  N.  Y.  Supp.  38&  The  objection  to  the  jurisdic- 
tion of  the  court  is  therdtore  without  force. 

This  brings  us  to  the  real  question  involved,  and  that  is  whether 
the  examination  before  trial  was  material  to  establish  the  plaintiffs 
right  of  action.  It  will  certainly  be  necessary,  in  order  to  make  out 
the  plaintiff's  cause  of  action,  to  prove  that  the  company  was  in  a 
precarious  or  insolvent  condition  at  the  time  the  defendant  pub- 
lished the  statement  representing  it  to  be  prosperous,  and  its  stock 
as  affording  opportunities  for  investors  more  inviting  and  safe  than 
other  listed  securities.  As  the  defendant  had  been  successively 
auditor,  director,  vice  president,  and  president  of  the  company,  and . 
had  in  his  statement  assumed  to  possess  full  knowledge  of  its  condi- 
tion and  resources,  even  to  details,  he,  above  all  others  that  might 
be  named,  would  naturally  appear  to  be  a  most  important  witness 
at  the  trial  of  an  issue  involving  the  company's  financial  status,  and 
the  plaintiff  had  a  right  to  his  testimony  before  trial,  so  as  to  prove 
her  case.  As  the  plaintiff  is  conceded  to  have  complied  with  all  the 
requirements  of  the  Code,  she  became  entitled  to  the  examination 
sought  and  cannot  be  arbitrarily  deprived  of  it,  even  on  afiQdavits  on 
the  part  of  the  defendant  that  he  can  give  no  information.  Davis 
V.  Stanford,  37  Hun,  531;  In  re  Nolan,  70  Hun,  536,  24  N.  Y.  Supp. 
238;  Green  v.  Carey,  81  Hun,  496,  31  N.  Y.  Supp.  8.  She  did  not 
seek  a  production  or  an  examination  of  the  books  of  the  company, 
and  the  fact  that  they  are  not  now  under  the  defendant's  control 
inmishes  no  reason  why  his  examination  as  a  witness  should  not 
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proceed.  For  these  reasons  the  order  appealed  from  must  be  re- 
versed, with  costs,  and  the  examination  directed  to  proceed  at  a  time 
to  be  fixed  in  the  order.     All  concur. 


(11  Misc.  Kep.  537.)  , 

KRULDBR  T.  WOOLVERTON.  i 

(Superior  (3oart  of  New  York  City,  Gen»al  Term.     March  4,  1885.) 

NbOLIGBKCB — QCEBTION  FOR  JUKY. 

While  plaintiff's  Intestate  was  at  work  on  a  ladder  16  feet  high,  patting 
up  shades  under  a  skyUght  in  a  depot,  an  employ^  of  defendant  transfer 
company  ran  a  truck  loaded  with  baggage  against  the  ladder,  and  caused 
plaintifTs  Intestate  to  fall.  Bdd,  that  the  questions  of  negligence  and  c(MI- 
trlbntory  negligence  were  properly  submitted  to  the  jury. 

Appeal  from  jury  term. 

Action  by  Mary  Q.  Krulder  as  administratrix  of  Cornelius  Krul- 
der,  deceased,  against  William  H.  Woolverton,  as  president  of  the 
New  York  Transfer  Company.  From  a  judgment  entered  on  a  ver- 
dict  in  faTor  of  plaintiff,  and  from  an  order  denying  the  motion  for 
new  trial,  defendant  appeals.     Afflrmed. 

For  former  report,  see  29  N.  Y.  Supp.  696. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM  and  BEEKBfAN, 
JJ. 

Jobn  L,  Hill,  for  appellant 
Edgar  Whitlock,  for  respondent. 

McADAM,  J.  The  action  is  founded  on  the  statute  to  recover  for 
injuries  sustained  by  the  plaintiff's  husband,  resulting  in  his  death, 
by  reason  of  the  negligent  act  of  one  Reilly,  the  defendant's  servant 
The  plaintiff's  intestate,  Cornelius  Krulder,  on  June  15,  1891,  waa 
at  worlc  on  a  ladder  10  feet  high,  putting  up  shades,  imder  a  hori- 
zontal skylight  in  the  ferry  house  of  the  New  Jersey  Central  Bail- 
road,  at  the  foot  of  Liberty  street,  this  city,  when  Reilly  wheeled  a 
loaded  baggage  truck  against  the  ladder  on  which  deceased  was 
standing,  by  reason  of  which  he  was  upset  aiid  thrown  to  the  ground, 
receiving  injuries  from  which  he  died.  The  deceased  was  where  he 
had  a  legal  right  to  be.  His  work  called  him  there,  and  no  accident 
would  have  happened  if  the  defendant's  employ^  had  not  run  against 
the  ladder.  Even  if  Krulder  had  reason  to  believe  that  persons  with 
baggage  trucks  would  pass  and  repass,  he  had  a  right  to  act  on  the 
assumption  that  they  would  exercise  at  least  ordinary  care,  and  thus 
avoid  doing  him  damage.  Newson  v.  Railroad  Co.,  29  N.  Y.  383- 
390;  German  v.  Rapid  Transit  Co.  (Com.  PI.  N.  Y.)  13  N.  Y.  Supp. 
897,  afflrmed  128  N.  Y.  681, 29  N.  E.  149;  and  cases  collated  in  Shear. 
&  R.  Neg.  (4th  Ed.)  §  92.  In  no  phase  of  the  case  can  it  be  held  that 
the  decedent  was  guilty  of  contributory  negligence  per  se,  for  that 
term  implies  some  active  cause  which  co-operates  in  bringing  about 
the  injury,  and  here  the  damage  seems  to  have  resulted  exclusively 
from  the  carelessness  of  the  defendant's  servant  If  plaintiff's  in- 
testate had  fallen  from  the  ladder,  or  it  had  toppled  over  by  reason 
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of  his  weight  or  movementa  while  upon  it,  negligence  per  se  might 
have  been  imputed  to  him.  Marsh  y.  Chickering,  101  N.  Y.  396,  5 
N.  E.  66.  But  such  is  not  the  case.  He  was  apparently  secure 
upon  the  structure,  and,  for  all  that  appears,  would  hare  finished 
his  work  in  safety,  if  Reilly  had  not,  by  running  his  truck  as  he  did, 
precipitated  him  to  the  ground. 

Where  the  question  ot  negligence  is  connected  with  a  disputed 
state  of  facts,  or  facts  from  which,  if  not  disputed,  different  minds 
may  honestly  draw  different  conclusions,  the  whole  matter  must 
be  left  to  the  jury;  and  to  warrant  the  court  in  withholding  the  case 
from  the  jury,  or  ^structing  them  that  the  plaintiff  is  guilty  of  con- 
tributory negligence,  the  evidence  must  be  such  as  to  allow  no  other 
inference  to  be  drawn  therefrom.  Wells,  Law  &  P.  §  265;  Lee  v. 
Gaslight  Co.,  98  N.  Y.  115;  Chisholm  v.  State,  141  N.  Y.  246,  36  N.  E. 
184;  Greany  v.  Railroad  Ck).,  101  N.  Y.  419,  5  N.  E.  425;  Feeney  ▼. 
Eailroad  Co.,  116  N.  Y.  375, 22  N.  E.  402;  Stackus  t.  Railroad  Co.,  79 
N.  Y.  464;  Beach,  Contrib.  Neg.  §  33.  This  is  not  a  case  which 
could  have  been  withheld  from  the  consideration  of  the  jury  under 
the  rule  stated.  The  questions  of  the  negligence  of  the  defendant's 
employ^,  on  the  one  liand,  and  freedom  from  fault  of  the  decedent 
on  the  other,  were,  therefore,  properly  left  to  the  jury,  and  were  sub- 
mitted to  them  under  a  clear  and  impartial  charge;  and  they  found 
adversely  to  the  defendant  on  both  propositions.  These  findings, 
amply  sustained  by  the  evidence,  may,  therefore,  be  regarded  as  con- 
clnsively  establishing  the  facts  to  be  as  found  by  the  verdict 

The  point  urged  by  the  defendant  in  the  request  to  charge  that  the 
accident  was  occasioned  by  the  act  or  omission  of  a  fellow  servant 
Is  founded  on  a  mistaken  theory.  It  is  argued  that  the  neglect  im- 
puted was  the  failure  of  one  Wertz  to  notify  Reilly  of  Krulder's 
presence  on  the  ladder,  or  in  diverting  Beilly's  attention  from  Krul- 
der.  This  point  needs  no  other  answer  than  a  reference  to  the  fact 
that  Reilly  was  distinctively  in  the  employ  of  the  defendant,  while 
Wertz  was  an  employ^  of  the  New  Jersey  Central  Railroad,  and  the 
decedent  a  workman  of  one  Carpenter.  Employ^  are  not  fellow 
servants  unless  they  are  all  under  the  control  and  direction  of  a 
common  master.  Shear.  &  R  Neg.  (4th  Ed.)  §  229,  and  cases  cited; 
Svenson  v.  Steamship  Co.,  57  N.  Y.  108;  Sanford  v.  Oil  Co.,  118  N.  Y. 
571,  24  N.  E.  313. 

The  deceased,  at  the  time  of  his  death,  was  39  years  of  age,  in 
sonnd  health,  sober,  and  industrious,  earning  on  an  average  f  15  per 
week.  His  wife  was  seven  years  younger.  No  immutable  gnide 
for  estimating  and  measuring  damages  under  the  statute  has  as  yet 
been  declared.  Much  must  necessarily  be  left  to  the  good  sense 
and  intelligence  of  the  jury;  and  the  elements  presented  were  sufft- 
cient  to  warrant  their  awarding  the  full  statutory  amount  of  $5,000, 
the  extent  of  the  recovery  here.  Lockwood  v.  Railroad  Co.,  98 
N.  Y.  523;  Bierbauer  v.  Railroad  Co.,  15  Hun,  559,  afftrmed  77  N.  Y. 
588;  Houghkirk  v.  Canal  Co.,  92  N.  Y.  219.  We  find  no  error  in  the 
rulings,  and  the  judgment  and  order  appealed  from  must  be  affirmed, 
with  costs.     All  concur. 
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(11  MIbc.  Rep.  551.) 

SCHREIBER  T.  MAYOR.  ETC.,  OP  CITY  OP  NEW  YORK. 

(Superior  Court  of  New  York  City,  General  Term.     Marcb  4,  1895.) 

MnmciPAL  CoHPOHATioNs — Overflow  op  Dkain — Plan  of  Consthdction. 

A  city  l8  not  liable  for  damages  caused  by  the  overflow  of  a  drain  owing 
to  the  absence  of  strainers  at  the  entrances,  and  by  tbe  fact  that  there 
were  curves  In  the  drain  which  imi)eded  the  rapid  progress  of  the  watM', 
and  allowed  it  to  clog  up,  such  defects  being  In  tbe  plan  of  conatructton, 
and  not  In  materials  or  workmanship. 

Appeal  from  jury  term. 

Action  by  Charles  Schreiber  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  Prom  a  judgment  entered  on 
a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM  and  BEEBaLAN, 
JJ. 

Wm.  H.  Clark  and  W.  A.  Sweetser,  for  appellant 
E.  Hassett  and  D.  P.  CaJahan,  for  respondent 

McADAM,  J.  The  plaintiff,  a  market  gardener,  sued  the  mimici< 
pality  to  recover  $4,000  damages  sustained  from  an  overflow  of  water 
on  his  vegetable  gaj-den,  July  30,  1889.  He  recovered  a  verdict  for 
f 2,500,  and  the  defendant  appeals. 

The  ground  of  liability  as  alleged  in  the  complaint  is: 

"That  on  or  about  the  said  30th  day  of  July,  1889,  a  certain  drain  mnnlng 
through  l($5th  street,  owned  by  and  under  the  control  of  defendant,  and 
In  charge  of  servants  and  employes  of  the  defendant,  having  been  negligently. 
Improperly,  and  defectively  constructed,  and,  which  having  been  negligently 
left  in  an  Improper,  unsafe,  and  defective  condition,  after  notice,  became 
clogged  up  on  account  of  its  defective  construction  or  unrepaired  conditl<M!i, 
or  both,  and  the  sewerage  and  water  therein  contained,  or  which  would 
have  properly  passed  through  said  sewer  were  said  sewer  and  drain  in 
perfect  condition,  overflowed  on,  in,  and  through  plaintilTs  said  premises,  to 
wit,  the  lands  leased  to  him  between  163d  and  165th  streets  and  Fleetwood 
and  Railroad  avenues  in  said  city,  and  rendered  useless  the  croiw  <rf 
vegetables  growing  on  said  lands  and  belonging  to  the  plaintiff." 

The  overflow,  it  is  claimed,  was  caused  by  the  inadequacy  or  clog- 
ging up  of  a  drain  leading  from  the  plaintiff's  land  to  a  sewer  erected 
by  the  defendant.  On  the  other  hand,  the  defendant  insists  that  the 
drain  was  put  partly  over  private  property,  and  connected  with  the 
Webster  street  sewer,  by  the  New  York  &  Harlem  Bailroad  Com- 
pany, at  its  own  expense,  although  under  the  supervision  of  an  in- 
spector appointed  by  the  city  to  protect  its  property  interests.  The 
drain  seems  to  have  been  made  necessary  by  the  depression  of  the 
railroad  tracks,  under  legislative  authority  (Laws  1887,  c.  721), 
whereby  the  former  means  of  drainage  of  plaintiff's  land,  through  a 
sluiceway  under  the  tracks,  was  destroyed.  If  this  be  so,  no  lia- 
bility would  seem  to  attach  to  the  municipality  for  such  acts  of  the 
railroad  company  designed  to  meet  a  condition  created  for  its  own 
benefit  But,  assuming  for  the  purposes  of  this  appeal  that  the 
drain  was,  as  the  plaintiff  contends,  put  in  by  the  defendant,  then 
the  question  of  the  city's  liability  must  be  determined  by  the  law 
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regulating  the  construction  of  public  works  by  municipalities,  to 
which  we  will  presently  direct  attention.  It  is  apparent  fi-um  the 
complaint,  the  evidence  offei'ed,  the  claim  made  by  plaintiff's  counsel 
during  the  trial,  and  the  charge  of  the  court,  that  the  recovery  was 
had,  not  only  for  the  c<»isequences  of  obstructions  in  the  drain,  ajid 
neglect  of  its  condition,  but  for  defective  construction  in  the  first 
instance  as  well.  Plaintiff's  witness  Mr.  Guion,  a  civil  engineer, 
attributed  the  overflow  principally  to  the  fact  that  the  18-inch  pipe 
which  constituted  the  drain  in  question  was  not  sufficient  to  carry 
away  the  water  from  the  territory  tributary  to  it  He  also  ascribed 
it  to  the  circumstance  that  it  had  no  strainers  in  front  to  prevent  the 
admission  of  boards,  refuse,  and  the  like;  and  to  what  may  be 
termed  another  error  of  construction, — that  there  were  curves  which 
impeded  the  more  rapid  progress  of  the  water,  and  allowed  the 
boards  and  refuse  entering  the  drain  to  clog  it  up.  This  question  of 
defective  construction  was  also  submitted  to  the  jury  by  the  trial 
judge  as  an  element  of  liability  on  the  part  of  the  city.  Such  sub- 
mission was,  in  our  judgment,  error.  No  fault  was  found  with  ma^ 
terial  or  workmanship,  but  with  the  general  plan  of  the  work  itself, 
and  that  alone. 

Municipal  provision  for  the  drainage  of  lands  and  streets  by  sewers 
and  the  like  is  of  a  judicial  nature,  requiring  the  exercise  of  delibera- 
tion and  discretion  in  determining  their  necessity,  requisite  capacity, 
location,  etc.;  and  for  error  of  judgment  in  the  plans  or  details,  or 
in  underestimating  the  public  needs,  no  action  will  lie  against  the 
municipality.  Mills  v.  City  of  Brooklyn,  32  N.«Y.  489;  Barton  v. 
City  of  Syracuse,  36  N.  Y.  54;  McCarthy  v.  Same,  46  N.  Y.  194; 
Hines  v.  City  of  Lockport,  50  N.  Y.  236;  Nims  v.  Mayor,  etc,  59  N.  Y. 
500;  Smith  v.  Mayor,  eta,  66  N.  Y.  295;  Byrnes  v.  City  of  Cohoes, 
67  N.  Y.  205;  Lynch  v.  Mayor,  etc.,  76  N.  Y.,  at  page  63;  Urquhart 
T.  City  of  Ogdensburg,  91  N.  Y.  69;  Seifert  v.  City  of  Brooklyn,  101 
N.  Y.  141,  4  N.  E.  321;  Turner  v.  City  of  Newburgh,  109  N.  Y.  301, 16 
N.  E.  344;  Stoddard  v.  Village  of  Saratoga  Springs,  127  N.  Y.  261,  27 
N.  E.  1030 ;  Garratt  v.  Trustees,  135  N.  Y.  436, 32  N.  E.  142.  If  we  are 
to  assume  that  the  city  built  the  drain,  we  must  also  assume  (there 
being  no  evidence  to  the  contrary)  ttiat  it  was  built  according  to  the 
plans  adopted  by  the  public  authorities  at  the  time;  and  there  is 
nothing  in  the  record  which  takes  the  question  of  faul^  construction 
out  of  the  principles  established  by  the  cases  cited,  under  which  no 
liability  on  the  part  of  the  defendant  was  made  out  Even  if  the 
municipality  is  to  be  held  to  have  assented,  by  the  presence  of  its 
inspector,  to  the  laying  of  the  drain  ,by  the  railroad  company,  its 
liability  for  faulty  construction  would  not,  under  the  present  proofs, 
have  been  greater  than  if  it  had  built  the  drain  itself.  Consent 
given  by  a  municipal  corporation  to  do  a  lawful  act  implies  that  it 
is  to  be  done  in  such  a  manner  as  to  save  the  public  from  danger 
and  the  muaiicipality  from  liability.  Village  of  Port  Jervis  v.  First 
Nat  Bank,  96  N.  Y.,  at  page  557.  The  drain  seems  to  have  answered 
every  purpose  prior  to  the  time  of  the  injury  complained  of,  when 
an  unusufdly  heavy  fall  of  rain  caused  an  unexpected  overflow.  The 
defendant  had  no  notice  before  this  that  the  drain  had  not  been 
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properly  constructed,  or  was  insufQcient  for  ordinary  purposes, 
and  it  is  not  liable  for  the  casualty.  Smith  v.  Mayor,  etc,  66 
N.  Y,  295;  Oarr  v.  Northern  liberties,  35  Pa.  St  324.  Nor  had 
the  defendant^  prior  to  the  overflow,  such  notice  of  any  obstruc- 
tion in  the  drain  as  imposed  on  llie  municipality  any  duty  it 
might  have  performed  in  time  to  have  obviated  the  consequences 
which  ensued.  A  municipal  corporation  does  not  insure  its  citizens 
against  damage  from  works  of  its  construction,  and  is  liable  only  for 
failure  to  exercise  reasonable  caje  and  vigilance.  Hunt  v.  Mayor, 
etc.,  109  N.  Y.  134,  16  N.  E.  320;  Jenney  v.  City  of  Brooklyn,  120 
N.  Y.  164,  24  N.  E.  274.  We  think  the  verdict  cannot  be  sustained 
on  the  grounds  upon  which  it  was  rendered, — ^faulty  construction, 
and  neglect  to  remove  obstructions, — and  the  judgment  and  oMee 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  : 

SEDGWICK,  C.  J.,  concurs.     BEEKMAN,  J.,  concurs  in  result 

(11  Misc.  Rep.  526.) 

WITHBROW  T.  SLAYBAOK  et  at 

(Superior  Court  of  New  York  City,  General  Term.     March  4,  1895.) 

COBPORATIONB— FArUmB  TO  FlLB  ASNUAIi   RsFOBT — LlABILtTT  FOR  DeBTB. 

A  note  Indorsed  by  a  corporation  for  accommodation  creates  a  condi- 
tional liability,  which  becomes  fixed  only  on  default  of  the  maker  at  ma- 
turity, and  therelbre  the  failure  to  file  the  annual  report  of  the  conditioo 
of  the  corporation  before  January  20th  of  any  year,  as  required  by  stat- 
ute, does  not  render  the  officers  liable  on  the  note,  which  became  due 
In  the  following  April,  where  the  report  was  filed  before  that  time,  thoo^ 
the  note  was  Indwsed  in  the  October  preceding. 

Appeal  from  jury  term. 

Action  by  James  P.  Witherow  against  John  D.  Slayback  and 
others.  From  a  judgment  entered  on  the  direction  of  the  trial  judge 
dismissing  the  complaint,  plaJntiff  appeals.     Affirmed. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM  and  BEEKMAN^ 
JJ. 

William  C.  Holbrook,  for  appellant 

H.  Bacon  and  C.  Strauss,  for  respondents. 

McADAM,  J.  The  action  is  to  recover  f  11,072.63,  with  interest, 
from  the  defendants,  as  officers  of  the  Port  Henry  Steel  &  Iron  Ck>m- 
pany,  Limited,  upon  a  note  alleged  to  have  been  indorsed  by  that 
corporation  for  the  accommodation  of  one  Thomas  F.  Witherbee. 
The  corporation  was  formed  under  the  business  corporation  act  of 
1875  as  a  limited  liability  company;  and  the  defendants,  together 
with  Thomas  F.  Witherbee  and  Andrew  Dickey,  were  its  officers. 

The  plaintiff  alleges  Ave  grounds  of  liability,  making  each  a  sepa- 
rate cause  of  action.  These  grounds  are  as  follows:  (1)  Failure 
to  file  a  report  within  20  days  after  January  1,  1886.  (2)  Failure 
to  file  a  report  within  20  days  after  January  1,  1887.  (3)  Failure 
to  file  a  report  within  20  days  after  January  1, 1888.     (4)  The  filing 
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in  January,  1887,  of  a  false  certlflcate  of  the  full  payment  of  stock. 
(5)  The  making  of  the  following  statements  in  an  annual  report  filed 
February  16,  1887,  which  were  alleged  to  be  false:  (a)  That  the 
capital  stock  of  said  corporation  had  been  actually  and  fully  paid  in 
cash;  (b)  that  the  existing  assets  of  the  corporation  were  none;  (c) 
that  one  T.  F.  Witherbee  was  a  stockholder  of  the  corporation. 

The  liability  sought  to  be  enforced  was  based  on  a  note  made  by 
T.  F.  Witherbee  in  October,  1886,  and  indorsed,  "Andrew  Dickey, 
Treasurer,"  which  by  its  terms  became  due  April  6,  1887.  Assum- 
ing, for  present  purposes,  that  the  act  of  Dickey  bound  the  corpora- 
tion, its  obligation  was  that  if  Witherbee  did  not  on  April  6,  1887, 
pay  the  note  upon  presentation  at  the  place  where  it  was  payable, 
and  if  it  was  duly  notified  of  the  presentation  of  the  note  and  the  fail- 
ure of  Witherbee  to  pay,  then  the  corporation  would  pay.  This  was 
not  an  absolute  engagement  to  pay,  but  a  conditional  one,  and  would 
have  been  avoided  if  the  maker  had  paid  the  note  at  maturity,  or  if 
the  plaintiff  had  failed  to  present  it  at  the  time  and  place  fixed  for 
its  payment,  and  neglected  to  follow  the  default  by  notice  to  the 
corporation,  as  indorser,  of  such  presentment  and  nonpayment  The 
report  filed  in  February,  1887,  was  therefore  filed  two  months  be- 
fore any  claim  against  the  compaoy  accrued  to  the  plaintiff,  and  con- 
sequently no  liability  of  the  defendants  was  established  on  either 
of  those  grounds.  Laws  1875,  c.  611,  §  18;  Torbett  v.  Goodwin,  62 
Hun,  407,  17  N.  Y.  Supp.,  at  page  48;  Garrison  v.  Howe,  17  N.  Y. 
458;  Oviatt  t.  Hughes,  41  Barb.  641;  Manufacturing  Co.  v.  Beecher, 
26  Hun,  48,  affirmed  97  N.  Y.  651;  Gold  v.  Clyne,  134  N.  Y.  262,  31 
N.  E.  980.  The  suflSciency  of  the  defense  arising  upon  these  facts  to 
the  first  and  second  causes  of  action  is  not  affected  by  the  alleged 
falsitr  of  the  report,  even  if  such  falsity  had  been  established,  l^n- 
nell  V.  Griswold,  80  N.  Y.  128;  Whitney  Arms  Co.  v.  Barlow,  68 
N.  Y.  34. 

Another  complete  answer  to  the  failure  to  file  report  In  1887  is 
that  in  August,  1886,  the  corporation  had  abandoned  its  business  and 
franchises,  and  after  that  there  was  no  duty  imposed  upon  the  trus- 
tees to  file  any  report  The  cessation  of  business  by  the  corporation 
to  the  extent  proven  was  tantamount  to  its  dissolution.  Losee  v. 
Bullard,  79  N.  Y.  404;  Bruce  v.  Piatt,  80  N.  Y.  379;  Kirkland  v.  Kille, 
99  N.  Y,  390,  2  N.  E.  36. 

The  company  passed  into  the  hands  of  a  receiver  in  June,  1887, 
and,  for  this  and  the  reason  previously  assigned,  there  was  no  obligar 
•tion  to  make  a  report  in  1888. 

Those  three  alleged  causes  of  action  having  been  disposed  of,  and 
the  fourth  having  been  waived,  the  fifth  remains  to  be  considered. 
As  to  this  there  was  not  sufllicient  evidence  to  go  to  the  jury,  and 
hence  tiie  trial  judge  properly  dismissed  the  complaint. 

Another  reason  which  seems  to  justify  the  conclusion  reached 
Is  that  -the  fifth  alleged  cause  of  action  relates  to  the  falsity  of  the 
report  filed  February  16,  1887;  and  while  the  liability  of  the  cor- 
poration as  indorser  on  the  note  did  not  become  complete  until  April 
6, 1887,  the  debt  represented  by  it,  and  presumably  owing  by  Wither- 
bee, the  maker,  was  contracted  in  October,  1886.     The  statute  being 
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highly  penal,  and  therefore  one  which  mast  receive  a  strict  constmc- 
tion,  no  liabilitj  attaches  against  officers  of  a  corporation  for  a  false 
report,  unless  it  appears  that  the  report  was  filed  before  the  credit 
was  given  (Torbett  v.  Goodwin,  supra) ;  for  the  purpose  of  the  report 
is  that  the  public  may  be  correctly  informed  of  the  financial  condi- 
tion of  the  corporation,  in  order  that  it  may  judge  whether  credit 
should  be  given  it  or  not  As  to  debts  contracted  or  liabilities  in- 
curred before  the  filing  of  the  report^  clearly  no  one  could  be  misled 
to  his  prejudice;  and  the  plaintilc,  being  in  no  manner  injured,  can- 
not complain. 

The  judgment  appealed  from  must  be  affirmed,  with,  costs.  All 
concur. 

(11  Misc.  Uep.  54C.) 

SCHLIERMANN  v.  HAMMOND  TYPEWRITER  CO. 

(Superior  Court  of  New  York  City,  Oeneral  Term.    March  4,  1895.) 

Master  and  Servant — Risks  Assumsd. 

Where  a  boy  18  years  old  undertook  to  operate  a  circular  saw  after  re- 
ceiving Instructions  In  regard  thereto,  he  assumed  the  risks  Incident  to 
reaching  over  the  saw  to  the  belt  shifter  by  which  the  saw  was  stopped 
and  started. 

Appeal  from  jury  term. 

Action  by  John  Schliermann,  by  guardian,  against  the  Hammond 
Typewriter  Company.  Prom  a  judgment  entered  on  the  direction 
of  the  trial  judge  dismissing  the  complaint  plaintiff  appeals.  Af- 
firmed. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM  and  BEEKMAN, 
JJ. 

D.  A.  Si>elliBsy,  for  appellant 
Benedict  &  Benedict,  for  respondent 

McADAM,  J.  The  plaintiff  sued  to  recover  |25,000  damages  tot 
injuries  sustained  on  August  12,  1891,  at  the  factory  of  the  defend- 
ant, in  this  city,  where  he  was  employed  to  assist  in  its  work.  On 
the  day  in  question,  by  the  direction  of  the  defendant's  superintend- 
ent, he  was  working  on  a  milling  machine,  on  which  there  was  a 
circular  saw  for  cutting  material  used  by  the  defendant  in  its  busi- 
ness. At  the  time  of  the  injury  the  plaintiff  was  nearly  18  years  of 
age,  and  had  worked  in  other  factories  for  about  3  years  before 
entering  the  employ  of  the  defendant;  but  tliis  was  his  first  expe- 
rience in  a  factory  such  as  the  defendant's.  The  plaintiff  testified 
that,  the  first  week  he  was  in  the  defendant's  employ,  he  worked  at 
winding  ribbons.  He  was  then  taken  upstairs,  to  the  foreman,  and 
put  to  work  on  a  milling  machine,  grinding  iron  used  for  typewriters. 
After  working  for  some  time  at  milling,  the  miller  was  taken  off, 
and  a  circular  saw,  four  or  five  inches  in  diameter,  put  in  its  place. 
While  he  operated  the  machine,  he  had  to  draw  the  carriage  to  the 
saw,  and  draw  it  back,  and  reach  over  tlie  saw  to  stop  the  machine 
by  means  of  a  shifter  on  the  far  side  of  the  machine,  which  was 
used  to  stop  the  machine  and  to  make  it  go.    When  he  wanted  to 
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atop  the  machine,  he  pushed  the  shifter,  to  throw  the  belt  oft.  In 
order  to  stop  or  make  the  machine  go,  he  had  to  reach  directly  over 
the  saw,  and  in  trying  to  stop  the  machine  his  sleeve  was  caught  by 
the  saw,  and  one  of  his  arms  drawn  in,  in  consequence  of  which  he 
was  severely  injured,  was  in  a  hospital  over  four  weeks,  and  finally 
the  arm  had  to  be  taken  off.  The  plaintiff  also  testified  that,  when 
he  was  put  to  work  on  the  milling  machine,  he  was  instructed  in  its 
use;  that  the  superintendent  and  foreman  were  there  when  he  com- 
menced to  work,  and  showed  him  how  it  was  to  be  done;  that  they 
told  him  to  look  out,  and  not  hurt  himself, — not  get  against  the  saw. 
So  that  want  of  instruction  and  warning  cannot  be  imputed  to  the 
defendant,  in  the  effort  to  prove  negligence  against  it  At  the  con- 
clusion  of  the  testimony,  defendant's  counsel  moved  to  dismiss  the 
complaint  on  the  ground  that  the  accident  was  a  risk  which  the 
plaintiff  assumed  when  he  entered  defendant's  employ.  The  motion 
was  granted,  and  from  the  judgment  entered  upon  this  direction 
the  appeal  is  taken. 

Plaintiff's  counsel  asked  to  go  to  the  jury  on  the  question  of  de- 
fendant's negligence;  also,  on  the  ground  that  the  defendant  did  not 
comply  with  ^e  provisions  of  the  statute  regulating  the  employ- 
ment of  children  in  manufacturing  establishments.  Laws  1886,  c. 
409.  Both  of  these  requests  were  denied,  and  the  plaintiff  insists 
that  the  exceptions  thereto  are  well  taken. 

We  think  the  case  was  properly  disposed  of.  It  has  been  repeat- 
edly held  that  when  a  servant  enters  upon  an  employment  from  its 
nature  hazardous,  he  assumes  the  usual  risks  and  perils  of  the  serv- 
ice, where  they  are  apparent  to  ordinary  observation.  Liability  to 
accident  from  the  saw  was,  in  this  instance,  obvious  and  patent  It 
was  not  a  concealed  or  unsuspected  danger,  but  one  as  well  known 
to  the  workman  as  to  the  employer.  When  a  servant  is  set  to 
dangerous  work,  the  mere  fact  of  his  minority  does  not  render  the 
master  liable  for  the  risk,  if  the  servant  has  suflBcient  capacity  to 
take  care  of  himself,  and  knows,  and  can  properly  comprehend  and 
appreciate,  the  risk.  Shear.  &  R  Neg.  §  218;  Bailey,  Mast  Liab. 
114,  115.  This  principle  has  been  reiterated  iu  a  number  of  cases. 
In  Hickey  v.  Taafle,  105  N.  Y.  26,  12  N.  E.  286,  the  plaintiff,  a  young 
girl  between  14  and  15  years  of  age,  was  employed  in  a  steam  laun- 
dry. Her  duty  was  to  attend  to  the  ironing  of  collars  and  cuffs,  by 
passing  them  between  two  heavy  iron  rollers.  No  one  instructed 
her  as  to  the  danger  of  getting  her  fingers  caught  between  the  rollers, 
but  the  danger  was  perfectly  apparent,  and  her  own  testimony 
showed  that  she  appreciated  it  The  machine  was  in  no  way  de- 
fective, although,  as  with  the  saw  here,  its  use  necessarily  involved 
danger.  "The  duty  to  furnish  safe  machinery,"  says  the  court, 
"means,  of  course,  machinery  that  is  safe  considering  the  use  for 
which  it  is  designed,  for  otherwise  very  little  machinery  could  be 
operated.  A  steam  engine  may  be  built  in  the  best  manner,  of  the 
best  material,  etc.,  and  yet  there  is  the  possible  danger,  inherent  in 
the  nature  of  the  machine  itself,  as  operated  by  such  an  element, 
which  may  lead  to  an  explosion  that  could  not  be  foreseen  or  guard- 
ed against."     In  working  on  the  machine,  plaintiff's  hand  was  caught 


Digitized  by 


Google 


760  KBw  YOBE  8UPPLEMEKT,  vol.  32.  [Super.  Ct 

and  crushed,  and  the  court  of  appeals  held  that  she  could  not  recoTer, 
because  it  was  one  of  the  risks  incident  to  the  employment  which  she 
herself  assumed.  Although  there  had  been  no  instruction  given  her 
as  to  the  danger,  the  court  says  (page  37, 105  N.  Y.,  and  page  286,  12 
N.  E.): 

"She  knew,  therefore,  all  that  the  Instructions  of  the  defendant  would  have 
imparted  to  ber.  This  was  enough.  Being  of  an  age  to  appreciate,  and  Iiay- 
ing  full  knowledge  of,  the  dangw,  and  at  the  same  time  being  competent  to 
perform  the  duty  demanded  of  her,  the  fact  that  she  was  a  minor  does 
not  alter  the  general  rule  of  law  upon  the  subject  of  employes  taking  upon 
themselyes  the  risks  which  are  patent  and  incident  to  the  employment" 

See,  also,  Walsh  v.  Laundry  Ck>.  (Super.  N.  Y.)  31  N.  Y.  Supp.  833. 

Buckley  v.  Majiufacturing  Co.,  113  N.  Y.  540,  21  N.  E.  717,  is  to  the 
same  effect;  plaintiff  being  about  12  years  old,  but  working  about  a 
machine  whose  danger  wes  apparent.  "It  is  idle  to  say  that  the 
plaintiff  did  not  know  as  well  as  a  grown  man  that  if  he  placed  his 
fingers  between  the  rey<dvlng  cogs  he  would  be  injured,"  observes 
the  court 

In  Ogley  v.  Miles,  139  N.  Y.  468, 34  N.  E.  1059,  a  boy  nearly  16  years 
of  age  was  put  to  work  upon  a  buzz  saw.  He  had  been  at  work  a 
couple  of  days  only.  He  had  had  some  practical  experience  at  otiier 
factories,  but  he  was  not  instructed  as  to  the  working  and  the  danger- 
ous character  of  the  buzz  saw.     The  court  said  that: 

"It  appeared  without  contradiction,  and  from  the  plaintiflTs  own  evidence, 
that  he  Icnew  of  the  operations  of  the  machine;  that  he  had  suflScient  ex- 
perience at  other  factories  to  enable  him  to,  and  that  he  did,  fully  nnderstand 
its  practical  working;  and  be  knew  that  he  had  to  be  careful  in  regard  to 
his  hands  coming  in  contact  with  the  saw,  for,  if  they  did,  he  Imew  they 
would  be  badly  cut" 

And  therefore  the  court  held  that^  "within  the  cases  decided  in 
this  court,  the  plaintiff  should  have  been  nonsuited." 

To  substantially  the  same  effect,  see  Bikel  v.  Ferguson  (City  Ct. 
Brook.)  5  N.  Y.  Supp.  774;  Oszkoscil  v.  Pencil  Co.  (Super.  N.  Y.)  6 
N.  Y.  Supp.  501 ;  Murphy  v.  Mairs,  6  N.  Y.  St  Eep.  42;  Beardon  v. 
Card  Co.,  51 N.  Y.  Super.  Ct  R  134;  Costello  v.  Judson,  21  Hun,  396; 
Beattv  V.  Hessman,  2  City  Ct  R  10;  Engine  Works  v.  Bandall,  100 
Ind.  294;  Shanny  v.  Mills,  66  Me.  420;  Sjogren  v.  Hall,  53  Mich,  274, 
18  N.  W.  812;  Richards  v.  Bough,  53  Mich.  212,  18  N.  W.  785;  Sulli- 
van V.  Manufacturing  Co.,  113  Mass.  396;  Ciriack  v.  Woolen  Co.,  146 
Mass.  182, 15  N.  E.  579;  Gilbert  v.  Guild,  144  Mass.  601, 12  N.  E.  368; 
Rock  V.  Indian  Orchard  Mills,  142  Mass.  522,  8  N,  E.  401;  Murphy  v. 
Rubber  Co.,  159  Mass.  266,  34  N.  E.  2G8,  and  Hale  v.  Cheney,  159 
Mass.  268,  34  N.  E.  255. 

Upon  a  given  state  of  facts  and  circumstances,  showing  an  injury 
directly  due  to,  and  proximately  caused  by,  a  failure  to  observe  a 
statutory  duty,  it  may  be  held,  as  matter  of  law,  that  the  breadi  of 
the  statutory  duty  was  evidence  of  negligence.  16  Am.  &  Eng-  Enc 
Law,  422,  423.  But  we  find  nothing  in  the  act  of  1886  (chapter  409), 
in  regard  to  the  employment  of  children,  or  in  any  other  statute  to 
which  our  attention  has  been  called,  that  imposes  aay  duty  to  the 
plaintiff  which  the  defendant  neglected  to  discharge,  or  which  aids 
the  plaintiff,  in  any  manner,  in  his  alleged  cause  of  action.     Ryan  v. 
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Buchanan,  37  Hun,  425;  Hickey  t.  Taaffe,  99  N.  Y.  204, 1  N.  E.  685; 
Elayes  v.  Manufacturing  Co.,  102  N.  Y.  648,  5  N.  E.  784.  H  the 
dangers  to  which  the  plaintiff  was  subject  had  not  been  apparent  to, 
and  fully  understood  by,  him,  or  if  they  had  been  latent,  and  he  had 
not  been  advised  of  the  risks  and  warned  of  the  dangers,  different 
questions  would  have  been  presented.  The  employment  being  a 
lawful  one,  and  the  plaintiff  having  met  with  an  accident  which 
might  have  befallen  any  one  similarly  employed,  he  cannot  cast  the 
consequences  of  it  upon  the  master,  however  unfortunate  the  circum- 
stances may  be,  or  however  much  they  are  to  be  regretted.  We  find 
no  error,  and  the  judgment  entered  on  the  direction  must  be  affirmed, 
with  costs.     All  concur. 


(11  Misc.  Rep.  71.) 

WALTHER  V.  AMERICAN  DIST.  THL.  CO. 

(Superior  Court  x>t  New  York  City,  (General  Term.    January  21,  1805.) 

NKaLIOENCR — EtIDKNCB— CONKKCTINO  DBFBNOAJtT  WITH    ACCIDKKT. 

In  an  action  for  the  alleged  negligence  of  defendant  In  permitting  a 
wire  on  the  roof  of  a  building  to  become  loose,  evidence  that  there  was 
a  messenger  call  In  the  building,  that  only  one  wire  ran  from  It  to  the 
building  in  which  was  defendant's  messenger  call  office,  and  that  there  was 
no  other  messenger  call  office  there,  when  undented  and  unexplained 
by  defendant,  is  sufficient  proof  of  defendant's  ownership  of  the  wire. 

Appeal  from  jury  term. 

Action  by  Susan  Walther  against  the  American  District  Tele- 
graph Company  for  personal  injuries.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  FBEEDMAN,  McADAM,  and  GILDEBSLEEVE, 
JJ. 

Henry  W.  Bates,  for  appellant 

Gteorge  H.  Fearons  and  Bush  Taggart,  for  appellee. 

GILDEBSLEEVE,  J.  This  is  an  action  for  damages  for  personal 
Injuries  sustained  by  plaintiff  by  reason  of  the  alleged  negligence 
of  defendant  in  permitting  a  wii-e  on  the  roof  of  No.  207  East  Four- 
teenth street,  in  this  city,  to  become  loose  from  its  fastenings,  and 
permitting  it  to  remain  in  that  unsafe  condition.  The  facts  of  the 
case,  as  fairly  established  by  the  evidence,  are  as  follows:  On  or 
about  the  3d  day  of  April,  1889,  the  plaintiff,  who  was  the  janitress 
of  the  Flathouse  building  Na  207  East  Fourteenth  street,  went 
upon  the  roof  of  said  building,  as  she  had  a  lawful  right  to  do, 
about  5  o'clock  in  the  afternoon,  to  take  in  clothing  which  had  been 
spread  upon  the  clotheslines  by  the  washerwoman  during  the  day. 
As  she  stepped  upon  the  roof,  she  heard  a  knock  upon  the  dumb- 
waiter shaft,  which  apparently  was  used  as  a  signal  by  some  of  the 
tenants.  The  plaintiff  started  across  the  roof  to  see  if  the  signal 
was  intended  for  her,  and,  in  doing  so,  she  tripped  over  a  fallen 
wire,  and  fell  heavily,  and  was  severely  injured.  Upon  the  trial,  the 
jury  rendered  a  verdict  in  favor  of  plaintiff  for  $4,200;  and  from 
the  judgment  entered  thereon,  and  from  the  order  denying  defend- 
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ant's  motion  for  a  new  trial,  the  defendant  appeals  to  the  general 
term. 

The  defendant  contends  that  there  is  not  sufBcient  evidence  to 
connect  the  defendant  with  the  accident;  that  there  is  no  proof  ol 
the  ownership  of  the  wire  by  defendant,  or  of  the  responsibility  of 
defendant  for  keeping  it  in  proper  condition.  It  is  also  contended 
that  plaintiff  was  guilty  of  contributory  negligence.  It  seems  to 
us,  however,  that  there  is  certainly  sufficient  testimony  on  the  ques- 
tion of  the  ownership  and  control  of  the  wire  by  defendant  to  call 
for  an  explanation  from  the  defendant;  and  that,  in  the  absence 
of  such  explanation,  a  conclusion  is  warranted  that  the  defendant 
did  own  and  control  the  wire  that  caused  the  accident.  See  Elze 
V.  Baumann,  2  Misc.  B.  72,  21  N.  T.  Supp.  782;  Brooks  t.  Steen,  6 
Hun,  51G.  The  information  on  the  ownership  of  the  wire  was 
peculiarly  within  the  knowledge  of  the  defendant,  and  its  neglect 
to  offer  any  e'vidence  on  that  point  may  be  taken  as  suspicioas,  in 
view  of  the  plaintiff's  allegations  and  proof,  and  the  jury  might 
reasonably  and  properly  infer  that  the  testimony,  if  offered,  would 
have  been  adverse  to  the  defendant.  See  Brooks  v.  Steen,  supra; 
People  V.  McWhorter,  4  Barb.  438;  Bleecker  v.  Johnston,  69  N.  Y. 
309,  313.  The  plaintiff's  evidmce  indicates  that  but  one  wire  ran 
from  the  Flathouse  in  question,  in  which  was  a  messenger  call,  to 
the  building  occupied  by  the  defendant's  office,  in  which  building 
there  was  no  other  messenger  call  office  than  that  of  defendant. 
From  that  evidence,  undenied  and  unexplained  by  any  testimony 
offered  by  defendant,  who  was  certainly  in  a  position  to  know,  the 
only  reasonable  conclusion  must  be  that  the  wire  was  ovmed  or 
controlled  by  the  defendant  It  therefore,  seems  to  us  that  there 
was  evidence  enough  to  go  to  the  jury  on  this  question  of  ownersihip 
and  control  of  the  wire,  and  that  the  jury  were  justified  in  tfaeir 
conclusions  that  the  wire  was  owned  and  controlled  by  the  defend- 
ant, and  that  the  defendant  was  negligent  in  permitting  the  wire 
to  remain  in  a  defective  and  unsafe  condition.  It  also  seems  to 
us  that  the  plaintiff's  evidence  fairly  shows  an  absence  of  contribu- 
tory negligence.  The  defendant  offered  no  evidence  tending  to 
show  any  contributory  negligence  on  the  plaintifFs  part  This  nec- 
essary fact  to  plaintiff's  recovery  may,  therefore,  be  said  to  be 
established.  We  do  not  find  any  errors  in  the  rulings  or  In  the 
charge  that  are  of  sufficient  importance  to  warrant  a  reversal  of 
the  judgment  The  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs.     All  concur. 


(11  Misc.  Bep.  540.) 

MADDEN  V.  EQUITABLE  IJFB  ASSUR.  SOC  OF  THE  UNITED  STATB& 

(Superior  Court  of  New  York  City,  (General  Term.    Mardi  4,  18DS.) 

Mabtgr  and  Servant — CoMPENgATioN — ComnsBioNs. 

Wbere  a  contract  of  employment  proylded  tbat  plaintiff  ahoold  devote 
bis  wliole  time  to  the  service  of  defendant  insorance  cMopany,  and  act 
exclusively  for  it  so  far  as  first  to  tender  to  it  all  risks  obtained  by  him. 
and  tliat  defendant  -would  pay  plaintiff  certain  commissions  oo  premlnau 
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"on  policies  issued"  throngh  the  instnunentaUty  of  plaintiff,  defendant 
cannot  escape  liability  for  commiasiona  where  it  arbitrarily  and  without 
any  reason  refused  to  accept  a  risk  procured  by  plaintiff. 

Appeal  from  special  term. 

Action  by  William  J.  Madden  against  the  Equitable  Life  Assur- 
ance Society  of  the  United  States  on  a  contract  of  employment 
From  an  interlocutory  judgment  overruling  defendant's  demurrer 
to  the  complaint,  defendant  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM  and  BEEK&LA.N, 
JJ. 

Charles  B.  Alexander  and  Charles  C.  Deming,  for  appellant 
Samuel  Wyman  Smith  and  Raphael  J.  Moses,  for  respondent 

BEEEMAK,  J.  The  complaint  alleges  that  at  the  times  men- 
tioned therein  tiie  plaintiff  was  a  life  insurance  agent,  and  had  a 
contract  with  the  defendant,  a  copy  of  which  is  annexed  to  the  plead- 
ing; that  about  the  month  of  September,  1889,  the  plaintiff  obtained 
from  one  EEarry  Miner  an  application  in  the  usual  form,  signed  by 
Mm,  for  a  policy  of  assurance  in  the  defendant  company  on  his  life 
for  $100,000,  and  forwarded  the  same  to  the  company  for  its  action; 
that  said  policy  was  what  is  technically  called  a  "20-year  endow- 
ment policy,"  and  the  annual  premium  was  |6,896,  and  that  the  said 
Miner  was  able  to  pay  the  premiujn  on  the  said  policy,  and  was- 
physically  and  otherwise  a  good  and  desirable  risk;  "that,  arbitra- 
rily, and  without  reason,  cause,  or  justification,  defendant  refused 
to  have  the  said  Miner  physicaJly  examined,  and  refused  to  issue 
a  policy;  that  plaintiff  has  performed  all  the  conditions  of  the  con- 
tract hereto  annexed  to  be  performed  by  him,  and,  by  reason  of  de- 
fendant's arbitrary  refusal  to  have  the  said  Miner  examined,  and 
to  issue  a  policy  to  him,  plaintiff  has  been  deprived  of  the  following 
commissions,  as  per  contract  annexed."  The  subsequent  allega- 
tions relate  to  the  element  of  damage,  and  are  not  material  to  tiie 
question  raised  by  the  demurrer.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufQcient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled  below,  and 
this  appeal  has  been  taken  from  the  interlocutory  judgment  entered 
upon  the  decision. 

The  contract  which  is  made  a  part  of  the  complaint  was  entered 
into  between  the  plaintiff  and  defendant  on  the  12th  day  of  Octo- 
ber, 1888.  It  provides  that  defendant  thereby  appoints  the  plain- 
tiff "to  procure  applications  for  assurance  on  the  lives  of  individuals, 
and  forward  the  same  to  the  said  society  for  its  action,  and  for  the 
purpose  of  collecting  and  forthwith  paying  over  such  premiums  on 
assurance  as  shall  be  directed  by  the  said  society,  and  for  no  other 
purpose  whatsoever."  The  plaintiff  was  under  agreement  to  re- 
main in  the  service  of  the  defendant  for  a  term  of  five  years  from 
October  1,  1886,  subject,  however,  to  the  right  on  his  part  to  annul 
this  requirement  upon  the  payment  of  a  specified  sum  of  money.  The 
defendant,  however,  reserved  to  itself  the  right  to  terminate  the  con- 
tract at  any  time  by  giving  the  plaintiff  written  notice  to  that  effect. 
v.S2N.y.8.no.6 — 48 
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The  plajntilf  also  agreed  that  he  would  devote  his  whole  time  and 
all  his  energies  to  the  service  of  the  defendant,  and  to  act  exclu- 
sively for  it  so  far  as  first  to  tender  to  it  all  risks  obtained  by  him 
or  under  his  control.*  He  was  to  be  paid  by  the  defendant  a  "com- 
pensation to  be  allowed  on  premiums  on  policies  issued  through  the 
instrumentality  of  the  said  party  of  the  second  part  [the  plaintiflF]," 
and  elaborate  provisions  are  made  for  the  purpose  of  affording  a 
measure  for  determining  these  commissions  on  the  basis  of  the  vari- 
ous kinds  of  insurance  in  which  the  defendant  dealt.  They  were 
to  accrue  only  as  the  premiums  were  paid  to  the  defendant  in  casb, 
and  were  to  continue  to  be  paid  to  the  plaintiff,  his  executors  or 
administrators,  for  the  term  of  20  years  from  the  date  of  each  policy, 
while  in  force  during  said  term.  The  contract  also  provided  that 
the  plaintiff  should  not  be  entitled  to  commissions  on  assurance 
unless,  in  the  opinion  of  the  president  of  the  defendant,  the  same 
were  fairly  effected  through  the  instrumentality  of  the  plaintiff,  and 
by  him  introduced  to  the  society;  and  in  all  cases  where  the  claim 
to  commissions  was  disputed  the  decision  of  said  officer  should  be 
binding  and  conclusive.  The  plaintiff  was  also  to  perform  such 
other  necessary  duties  as  might  be  required  in  connection  with  the 
general  business  of  the  society,  without  further  compensation  than 
the  commissions  which  he  was  to  receive  as  above  stated.  The 
sphere  of  his  duties  was  the  New  York  metropolitan  district,  but  it 
was  not  assigned  to  him  exclusively.  The  contract  also  contained 
other  stipulations  not  deemed  material  to  the  disposition  of  the 
question  before  us. 

From  the  summary  thus  given  it  is  apparent  that  the  plainttfF 
assumed  an  obligation  towards  the  company  which  involved  the 
devotion  of  his  entire  time  to  its  service,  and  the  assumption  of 
duties  of  considerable  magnitude,  involving,  it  may  be  inferred,  the 
employment  of  a  staff  of  employes  and  the  incurring  of  considerable 
expenditure.  The  defendant  contends  that  under  the  contract  it 
is  under  no  obligation  to  the  plaintiff  to  do  anything  except  to  pay 
him  his  commissions  on  the  issuance  of  a  policy.  But  if  this  con- 
tention is  sound  the  company  may  continue  to  hold  the  plaintiff  to 
his  duties  during  tie  five  years  of  obligatory  service,  while  denying 
to  him  the  means  of  livelihood,  through  a  capricious  and  unreason- 
able refusal  to  accept  any  risks  tendered  by  him.  A  contract  must 
be  so  clear  and  certain  as  to  admit  of  only  such  a  construction,  in 
order  to  justify  a  conclusion  of  such  harshnesa  Bat  we  do  not 
think  the  contract  before  us  requires  us  to  hold  the  plaintiff  to 
any  such  unreasonable  view  of  the  duties  he  has  undertaken  and 
the  rights  he  has  acquired.  In  construing  a  written  contract;  it  is 
the  duty  of  the  court  to  ascertain  the  true  purpose  and  intent  of 
the  parties,  placing  itself  as  nearly  as  may  be  in  their  position,  and 
availing  itself  of  the  light  of  attendant  circumstances,  and,  without 
doing  violence  to  obvious  meanings  arising  from  the  text  of  the 
writing,  to  give  a  fair,  just,  and  reasonable  exposition  of  the  com- 
pact, to  the  end  that  it  may  be  fair,  just,  and  reasonable  in  its 
operation  and  results  to  the  contracting  parties;  for  it  is  certainly 
not  to  be  inferred  that  anything  less  than  this  could  have  been 
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intended.  In  entering  upon  the  engagement  it  is  not  to  be  doubted 
that  both  of  the  parties  to  the  contract  in  question  expected  that 
the  act  of  the  plaintifF  in  forwarding  applications  for  insurance 
would  be  followed  by  bona  Me  action  on  the  part  of  the  defendant 
upon  the  risk.  The  whole  scheme  of  the  contract — ^the  complete 
surrender  by  the  plaintiff  of  his  whole  time  and  skill  to  the  service 
of  the  defendant — reasonably  requires  honest  and  intelligent  action 
by  the  latter  upon  the  risk  offered,  and  we  find  no  difficulty  in 
holding  that  such  was  the  obligation  assumed  by  the  defendant 
towards  the  plaintiff. 

Now,  what  was  the  action  contemplated?  Clearly  not  that  the 
d^endant  should  thereupon  accept  the  risk  and  issue  its  policy, 
for  tliat  would  be  giving  the  plaintiff  the  power  to  make  the  in- 
surance and  bind  the  defendant  in  that  regard, — a  power  which, 
clearly,  the  contract  does  not  confer.  But  it  is  plain  that  the 
defendant  was  entitled  to  the  full  and  free  exercise  of  judgment 
by  the  defendant  in  determining  whether  the  risk  offered  was 
safe  and  desirable;  and  if  it  was  considered  undesirable  the  com- 
pany had  the  right  to  reject  it,  and  its  judgment  in  that  regard 
could  not  be  reviewed.  Life  insurance  is  subject  to  such  contin- 
gencies, and  the  merits  of  each  individual  risk  are  involved  in  such 
uncertainty,  that  ordinary  prudence  and  the  efficient  management 
of  the  affairs  of  the  company  would  seem  to  require  that  the  officers 
of  the  defendant  should  be  entirely  free  to  accept  or  reject  each 
application  upon  its  merits.  This  construction  does  not  conflict 
with  any  of  the  provisions  of  the  contract,  and  must  be  considered 
as  a  condition  of  the  business  in  reference  to  which  the  contract 
was  made.  But,  conceding  all  this,  the  plaintiff  was  none  the  less 
entitled  to  have  the  application  in  question  treated  in  good  faith, 
and  seriously  considered,  in  reference  to  its  desirability  as  a  risk 
to  be  assumed,  from  the  standpoint  of  the  interests  of  the  company; 
in  other  words,  he  was  entitled  to  action,  not  disregard  or  evasion. 
How  else  are  we  to  construe  the  action  of  the  defendant  in  the  case 
before  us  than  as  a  violation  of  this  duty  to  the  plaintiff?  By 
demurring  it  admits  the  facts  set  forth  in  the  complaint,  which  avers 
that  Miner  was  able  to  pay  the  premiums  on  the  policy  applied  for, 
and  was  physically  and  otherwise  a  good  and  desirable  risk.  Upon 
such  an  admission  as  this  the  logical  conclusion  is  that  action 
should  have  been  favorable,  and  the  policy  issued.  The  law  re- 
quires that  pleadings  should  be  liberally  construed  with  a  view  to 
their  support,  and  the  averment  above  mentioned,  coupled  with  the 
statement  of  the  refusal  of  the  company  to  issue  a  policy,  may 
fairly  be  taken  to  support  the  conclusion  that  the  defendant  had 
not  acted  upon  the  application  upon  its  merits  within  the  meaning 
of  the  contract  The  allegation  as  admitted  fairly  imports  that  the 
application  was  one  which  the  defendant  considered  to  be  ac- 
ceptable and  desirable,  and  upon  which  its  policy  might  be  issued 
with  advantage,  but  which  it  rejected  for  reasons  having  no  proper 
bearing  upon  the  question,  and  which  were  not  within  the  contem- 
plation of  the  parties  when  the  contract  in  suit  was  made.  The 
position  of  the  defendant  under  the  contract  was  one,  not  only  of 
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Invitation  to,  but  of  positive  injunction  upon,  the  plaintiff,  to  seek 
and  transmit  to  it  applications  for  insurance,  without  limit  as  to 
amount,  and  his  compensation  was  made  dependent  upon  the  suc- 
cess of  his  efforts.  In  fact,  under  the  requirement  of  exclusive  at- 
tention to  the  business  of  the  company,  his  means  of  support  were 
dependent  upon  the  bona  Me  action  of  the  company  upon  applica- 
tions obtained  by  him.  If,  then,  the  company  might  unreasonably 
disregard  one,  it  might  similarly  treat  all,  and  thus  drive  the  plain- 
tiff from  its  employment,  and  compel  him  to  pay  the  forfeit  exacted 
by  the  contract  for  the  privilege  of  terminating  it  Such  a  possible 
result  seems  to  demonstrate  the  fallacy  of  the  claim  of  arbitrary 
privilege  in  the  defendant  to  disregard  the  services  of  the  plaintiff, 
although  worthy  of  the  reward  contemplated  by  the  agreement. 
The  fact  that  the  plaintifTs  compensation  is  to  be  computed  "on  pre- 
miums on  policies  issued  through  the  instrumentality  of  the  plaintiff, 
and  that  they  shall  accrue  only  as  the  premiums  are  paid  to  said 
society  in  cash,"  does  not  defeat  a  recovery  because  no  policy  was 
issued.  The  defendant  cannot  escape  liability  by  claiming  the  bene- 
fit of  a  condition  which  results  from  its  lack  of  good  faith.  Taylor 
V.  Enoch  Morgan's  Sons  Co.,  124  N.  Y.  184,  26  N.  E.  314.  In  this 
case  a  commercial  traveler  agreed  to  travel  and  sell  defendant's 
goods,  for  which  the  latter  agreed  to  pay  him  a  commission  on  all 
orders  accepted  from  bona  fide  purchasers.  Certain  of  these  orders 
were  refused,  and  the  agent  brought  suit  to  recover  his  commis- 
sions. The  defense  was  that  the  orders  had  not  been  accepted, 
and  the  commissions  were  therefore  not  earned  under  the  condi- 
tions of  the  contract  Upon  this  the  court  says  (page  188,  124  N. 
Y.,  and  page  314,  26  N.  E.): 

"Tbe  referee  allowed  the  plaintiff  commissions  npon  orders  from  responsible 
parties  which  were  not  accepted  by  the  defendant  We  incline  to  the  view 
that  It  was  the  duty  of  the  defendant  to  accept  all  orders  presented  by  the 
plaintiff,  from  bona  fide  purchasers,  which  were  made  in  accordance  with  the 
provisions  of  the  contract,  and  that  they  did  not  have  the  right,  without 
cause,  to  arbitrarily  refuse  to  accept  such  orders.  Such  a  construction  of 
the  contract  would  require  the  plaJntiff  to  travel  over  the  territory  men- 
tioned, at  his  own  expense,  six  times  a  year,  with  a  right  on  the  part  of  the 
defendant  to  reject  every  order  presented  by  him,  and  to  thus  deprive  him  of 
any  commissions." 

While  the  two  cases  differ  widely  in  their  facts,  the  principle 
of  the  decision  is  broad  enough  to  include  the  case  at  bar.  The 
defendant's  counsel  criticises  the  use  of  the  words,  "arbitrarily,  and 
without  reason,  cause,  or  justification,"  with  which  the  plaintiff  has 
characterized  the  refusal  of  the  defendant  to  act  upon  the  applica- 
tion, and  claims  that  they  state  conclusions  of  law,  and  are  there- 
fore not  admitted  by  the  demurrer.  It  may  be  conceded  that,  stand- 
ing by  themselves,  the  objection  is  well  taken,  but  we  are  of  the 
opinion  that  without  them  a  prima  facie  case  is  stated  under  the 
liberal  views  respecting  the  construction  of  pleadings.  In  effect, 
the  allegations  of  default  on  the  part  of  defendant  import  that 
the  risk  offered  was  one  which  should  have  been  accepted  by  the 
company,  and  upon  which  its  policy  should  have  been  issued,  but 
that  its  rejection  was  arbitrary  and  without  color  of  justification. 
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The  construction  of  the  contract  which  we  have  adopted  Involves 
no  hardship  to  the  company.  It  simply  exacts  good  faith  towards 
its  agent  It  does  not  require  the  acceptance  of  any  application  if, 
in  the  judgment  of  the  oflBcers  of  the  company,  the  risk  is  not 
desirable;  that  is,  one  which  the  company  is  not  willing  to  take, 
considering  the  question  from  the  standpoint  of  the  business  inter- 
ests of  the  corporation.  If  such  action  has  been  taken  by  them 
in  the  present  case,  it  would  be  a  defense  which  the  defendant 
can  and  should  present  by  answer.  We  express  no  opinion  upon  the 
measure  of  plaintiff's  recovery,  as  the  question  does  not  arise  upon 
the  issue  before  us.  In  view  of  the  conclusion  to  which  we  have 
come,  it  follows  that  the  order  and  interlocutory  judgment  over- 
ruling the  demurrer  should  be  affirmed,  with  costs,  with  leave  to 
the  defendant  to  answer  within  20  days,  on  payment  of  costs. 

McADAM,  J.,  concurs.     BEDQWIGE,  C.  J.,  not  participating. 

(U  Misc.  Rep.  573.) 

DRAPER  V.  SALISBURY. 

(Superior  Court  of  New  York  City,  General  Term.    March  4,  1895.) 

1.    PlBADIKO  —  iRDrVIDUAIi  OB  REFBB8BKTATITB  CAPACITY  —  DESCRIFTION  OF 

Person. 

Adding  to  the  name  of  defendant  in  the  title  of  a  complaint  the  words, 
"assignee  for  benefit  of  creditors,"  etc.,  is  merely  descrlptlo  persouae, 
and  does  not  affect  the  nature  of  the  action,  where  the  complaint  makes 
no  demand  against  him  as  assignee. 

Sl  Assignment  roR  Benefit  of  Crbditobs— Liability  of  Assionbe  on  Lease 
TO  Assionob. 

Where  an  assignee  for  the  benefit  of  creditors  took  possession  of  prem- 
ises occupied  by  the  assignor  under  a  lease,  and  used  the  premises  for 
the  purpose  of  storing  lumber  which  he  found  thereon,  and  sold  the  lum- 
ber on  the  premises,  and  delivered  it  therefrom,  a  finding  that  the  assignee 
accepted  the  lease,  so  as  to  become  bound  for  the  rent,  will  not  be  dis- 
turbed, though  on  several  occasions  he  declared  that  he  did  not  accept  the 
lease. 

Appeal  from  jury  term. 

Action  by  Mary  A.  P.  Draper  against  Nelson  H.  Salisbury  for  rent 
Prom  a  judgment  for  plaintiff,  rendered  on  a  trial  without  a  jury, 
defendant  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM  and  BEEKMAN, 
JJ. 

Henry  G.  Atwater,  for  appellant 
Henry  A.  Forster,  for  respondent 

SEDGWICK,  0,  J.  The  action  was  for  rent  against  Mr.  Salis- 
bury personally,  not  against  him  as  trustee  or  assignee.  The  addi- 
tion, "Assignee,"  etc.,  to  his  name  in  the  title  is  a  descrlptlo  per- 
souae. The  complaint  on  its  face  makes  no  demand  against  him 
as  assignee.  His  liability  rests  upon  his  personal  acts,  done,  it 
may  be  assumed,  for  the  benefit  of  the  estate.     The  defendant  had 
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become  the  assignee  of  Abraham  Steers  for  the  benefit  of  creditors 
under  the  statute.  The  assignor  made  no  schedule  of  his  assets, 
and  therefore  the  defendant  proceeded  to  make  a  schedule  of  assets. 

In  them  he  placed  the  following:     "Lease  made  between  

and  Abraham  Bteers  of  yard  East  river,  l)etween  126th  and  127th 
8treet&  Bental,  f  5,000  per  annum,  to  run  ftrom  May  1,  1893.  No 
value."  The  main  question  upon  the  trial  was  whether  the  defend- 
ant made  Iiimself  assignee  of  this  lease  by  accepting  it  or  taMng 
the  term  of  it,  so  that  by  privity  of  estate  he  became  bound  by  its 
conditions.  The  learned  judge  found  that  the  defendant,  the  next 
day  after  filing  his  bond,  about  December  18,  1893,  took  possession 
of  the  premises  described  in  the  complaint,  and  remained  in  posses- 
sion thereof  until  May  1,  1894;  that  the  defendant  used  the  prem- 
ises for  the  purpose  of  storing  the  lumber  which  he  found  thereon, 
and  sold  said  lumber  on  the  premises,  and  delivered  it  from  the 
premises  until  after  May  1,  1894.  Besides  these  facts,  were  to  be 
considered  whether  the  defendant  used  the  qualified  right  of  an  as- 
signee to  go  on  the  premises  and  remove  the  goods  therefrom  in 
a  reasonable  time,  to  be  judged  by  the  circumstances,  or  used  the 
premises  beyond  that,  and  for  the  benefit  of  the  estate.  This,  of 
course,  was  a  question  of  fact,  which  the  judge  has  answered  by 
his  decision.  If  the  premises  were  used  beyond  the  time  necessary, 
it  is  very  material  to  the  issue  of  acceptance.  Ctai  two  occasions 
the  defendant  said  in  writing  that  he  disclaimed  accepting  the  lefise, 
and  that  he  did  not  accept  the  lease.  This  was  not  irrefutable  proof 
that  he  did  not  accept.  The  proof  of  the  other  facts  of  the  case 
showed  that  he  had  in  fact  accepted.  Perhaps  what  he  did  amount- 
ed in  law  to  an  acceptance,  although  he  did  not  know  their  legal 
effect  The  court  had  to  pass  upon  that  legal  effect,  and  did  so. 
If  the  facts  adverted  to  did  not  by  themselves  sustain  the  finding 
of  acceptance,  the  following  circumstance  was  sufiQcient  to  sustain 
it:  The  answer  alleges  that  about  April  30, 1894,  the  plaintiff  here- 
in commenced  an  action  in  the  district  court,  etc.,  in  which  the  said 
demised  premises  are  situated,  against  Abraham  Bteers  as  tenant, 
and  this  defendant  as  assignee,  to  recover  possession  of  said  prem- 
ises for  nonpayment  of  rent,  etc.  On  or  about  the  4th  May,  1894, 
a  dispossess  warrant  against  Abraham  Steers  as  tenant,  and  this 
defendant  as  assignee,  was  duly  issued,  and  that  thereunder  the 
plaintiff  took  possession  of  the  said  demised  premises.  A  snm- 
mons  in  tills  proceeding  was  served  ujmn  the  defendant  Whether 
he  appeared  or  did  not  appear,  he  was  bound  by  the  adjudication 
that  he  was  liable  for  the  rent,  which  could  only  be  as  assignee  of 
the  lease  in  question.  Nemetty  v.  Naylor,  100  N.  Y.  562, 3  N.  E.  497. 
Judgment  a£9rmed,  with  costs.     All  concur. 
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ai  Ml8&  Rep.  5ia) 

SOLOMON  T.  COKTIKBNTAIi  INS.  CO. 

(Superior  Court  of  New  Ywk  City,  General  Term.   March  4,  1895.) 

IsanBASCE — Notice  of  Lobs — Excusablb  Dklat. 

It  is  a  question  for  tlie  Jury  wlietlier  a  delay  of  63  daya  after  loss  In 
giving  notice  thereof  under  the  policy,  which  required  immediate  notice 
In  writing  of  any  loss,  ia  excusable  where  it  appears  that  the  policy  was 
in  the  safe  of  the  insured,  the  contents  of  which,  when  opened  6  days 
after  the  fire,  were  placed  in  a  vault  in  the  building  in  which  plalntifC, 
who  was  the  assignee  for  benefit  of  creditors  of  the  Insured,  had  his  office, 
and  plaintiff  testifies  that  he  searched  among  the  papers  for  policies  of 
Insurance,  but  failed  to  find  them;  that  afterwards,  by  chance,  he  found 
the  missing  policy,  which  had  slipped  between  the  framework  of  the 
pigeon  holes  and  the  waU  of  the  vault,  whereupon  the  notice  was  given; 
that  he  could  procure  no  Information  from  the  insurance  agents  through 
whom  his  assignor  procured  his  insmrance,  or  from  his  assignor,  who 
was  dead  at  the  time  of  trlaL   McAdam,  J.,  dissenting. 

Appeal  from  jury  term. 

Action  by  Gteorge  Solomon,  as  assignee  for  the  benefit  of  creditors 
of  Henry  Thoesen,  against  the  Continental  Insurance  Company  on 
a  policy  of  fire  insurance.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Eeversed. 

Argued  before  SEDGWICK,  a  J.,  and  McADAM  and  BEEE- 
MAN,JJ. 

Abram  Eling,  for  appellant 
Michael  H.  Cardozo,  for  respondent. 

BEEEMAN,  J.  The  plaintiff  saes  to  recover  a  loss  under  a  pol- 
icy of  insurance  against  fire  issned  by  the  defendant  The  policy 
was  for  the  sum  of  {2,500,  and  covered  certain  merchandise  con- 
tained in  the  buildings  797  and  799  Third  avenue.  The  language 
of  the  policy  required  the  assured  to  give  the  company  immediate 
notice,  in  writing,  of  any  loss,  in  case  of  fire.  A  fire  took  place  on 
the  15th  day  of  December,  1893,  which  resulted  in  the  total  destruc- 
tion of  the  buildings  above  referred  to,  and  their  contents,  including 
the  merchandise  of  the  assured.  Notice  of  loss  in  writing,  however, 
was  not  given  to  the  company  by  the  assured  until  February  6, 
1894,  some  53  days  after  the  fire  had  occurred. 

At  the  close  of  the  plaintiff's  case,  the  trial  judge  dismissed 
the  complaint  on 'the  ground,  among  others,  that  the  notice  in  ques- 
tion was  not  immediate;  which  was  duly  excepted  to  by  the  plain- 
tiff, and  an  appeal  has  been  taken  by  him  from  the  judgment  of 
nonsuit  If  no  other  facts  were  before  us,  we  should  unhesitatingly 
affirm  the  judgment  on  the  ground  that  a  notice  53  days  after  tiiie 
event  is  obviously  not  immediate.  But  the  plaintiff  has  tendered 
proof  in  excuse  of  the  delay,  and  it  therefore  becomes  our  duty  to 
consider  whether  it  was  of  such  a  character  as  to  call  for  the  sub- 
mission of  its  reasonableness  to  the  jury.  Where  the  plaintiff  is 
nonsuited,  the  evidence  offered  by  him  must  be  taken  to  be  true, 
and  considered  in  the  light  most  favorable  to  his  claim,  and  if 
there  is  proof  from  which  an  inference  might  be  drawn  by  the  jury 
which  would  support  his  contention  it  is  the  duty  of  the  api>ellate 
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court  to  reverse  the  judgment  and  send  the  case  back  for  a  new 
trial.  It  appears  that  the  policy  in  question  had  been  originally 
taken  out  by  one  Henry  Thocsen,  who  subsequently  made  an  as- 
signment for  the  benefit  of  creditors  to  the  plaintiff.  Application 
was  made  to  the  defendant  for  the  transfer  of  the  policy  in  suit 
to  the  plaintiff,  which  was  accordingly  done.  The  policy,  with 
others  upon  the  same  property  issued  by  other  companies,  wa« 
placed  in  a  safe  which  was  in  the  same  building  with  the  merchan- 
dise, and  which  was  buried  in  the  ruins  of  the  fire,  from  which 
it  was  taken  six  days  later,  and  removed  to  the  yard  of  a  safe  manu- 
facturer, where  it  was  opened,  the  contents  placed  in  boxes,  trans- 
ferred to  a  building  in  which  the  plaintiff  had  an  ofilce,  and  there 
placed  in  a  vault  suitable  for  the  storage  of  papers.  This  deposit 
was  made  late  in  the  evening  of  the  day  on  which  the  safe  was 
opened.  The  next  morning  plaintiff  instituted  a  search  among  the 
papers  for  the  policies  of  insurance,  but  failed  to  find  them.  He 
states  that  his  search  was  a  thorough  one,  and  was  repeated  sev- 
eral times,  but  without  success.  In  the  last  week  in  January,  the 
bookkeeper  of  the  plaintiff,  having  occasion  to  get  some  articles  from 
the  vault,  by  chance  found  the  missing  policies,  which  had  slipped 
between  the  framework  of  the  pigeonholes  and  the  wkll  behind, 
and  were  thus  screened  from  ordinary  observation.  They  were  then 
taken  by  the  plaintiff  to  the  ofiSce  of  his  attorney,  and  the  company 
was  notified  by  letter  of  the  loss.  The  letter  in  question  is  dated 
February  3d,  and  was  received  by  the  company  on  February  Gth. 
On  February  13th  the  company  wrote  to  the  plaintiff,  acknowl- 
edging the  receipt  of  the  notice,  but  refusing  to  recognize  it  as  a 
sufficient  compliance  with  the  terms  of  the  policy,  on  the  ground 
that  it  was  not  given  until  more  than  50  days  after  the  fire,  whereas 
the  policy  required  it  to  be  immediate.  On  the  same  day  that  the 
above  notice  of  loss  was  given,  the  proofs  of  loss  required  by  the 
policy  to  be  furnished  by  the  assured  were  also  received  by  the 
company.  The  plaintiff  swears  that  he  did  not  know  that  he  was 
insured  in  the  defendant  company,  or  what  the  terms  and  conditions 
of  his  policy  were,  until  the  latter  was  found.  He  knew  that  the 
policy  had  been  obtained  by  Barbour  &  Durbrow,  who  for  several 
years  had  been  the  insurance  agents  of  Thoesen,  and  he  called  at 
their  office  the  day  after  the  fire  for  information,  but  was  referred  to 
Mr.  Barbour,  who  was  not  in.  Subsequently,  he  says,  Mr.  Thoesen, 
who  was  then  acting  as  his  clerk,  called  upon  these  insurance 
agents,  but  with  what  result  does  not  appear;  and  as  Mr.  Thoesen 
had  died  before  the  trial  his  testimony  upon  this  point  was  not 
available.  The  plaintiff  also  testified  that  there  was  no  record  in 
any  of  the  books  belonging  to  the  estate  of  which  he  was  assignee 
containing  any  mention  of  the  insurance  from  which  the  names  of 
the  companies  would  appear.  He  also  stated  that  he  called  a  sec- 
ond time  upon  the  insurance  agents  relative  to  the  insurance,  but 
it  does  not  appear  why  he  failed  to  get  the  information  he  soiiurht. 
He  nowhere  states  that  it  was  refused  him,  or  that  the  agents  were 
unable  to  give  it  to  him.  He  simply  did  not  obtain  it  It  mast 
be  confessed  that  the  evidence  upon  this  point  is  quite  unsatisfac- 
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tory.  Proof  was  also  given  that  the  defendant  was  informed  by 
the  fire  patrol,  on  the  morning  after  the  fire,  that  the  buildings  in 
question  and  their  contents  had  been  totally  destroyed.  This  in- 
formation was  conveyed  in  a  printed  sheet  containing  a  list  of  all 
the  fires  of  the  previous  day,  which  it  is  the  daily  practice  of  the 
fire  patrol  to  famish  to  the  insurance  companies.  "Rie  item  which 
called  attention  to  the  fire  in  question  was  noted  by  the  officers  of 
the  defendant,  and  the  fact  that  the  policy  in  suit  had  been  issued 
upon  goods  within  the  burned  buildings  was  discussed  in  the  office. 
While  the  knowledge  thus  obtained  was  not  as  complete  as  it 
■would  have  been  if  the  buildings  had  been  the  subject  of  the  risk, 
owing  to  the  fact  that  it  required  to  support  it  the  further  inference 
that  the  goods  insured  were  within  the  place  when  the  fire  occurred, 
still  it  cannot  be  said  that  the  information  was  not  sufficient  to 
prompt  such  action  by  the  company  as  it  would  have  considered 
prudent  to  take  for  its  protection  if  notice  of  loss  had  proceeded 
from  the  assured. 

Upon  this  state  of  facts  the  plaintiff  claims  that  he  was  entitled 
to  go  to  the  jury  upon  the  question  as  to  whether  his  delay  in  giv- 
ing notice  of  loss  was  excusable.  The  law  governing  the  case, 
briefly  stated,  is  that,  while  a  compliance  with  such  a  provision  is 
a  .condition  piecedent  to  a  recovery  upon  the  policy,  the  require- 
ment is  to  be  liberally  construed  in  favor  of  the  assured;  and  while 
the  delay  in  giving  the  notice,  standing  by  itself,  and  disconnected 
from  the  circumstances  explaining  it,  would  be  a  clear  violation  of 
the  obligation  that  the  notice  should  be  immediate,  yet  where  the 
explanation  given  Is  of  such  a  character  as  to  show  diligence  on 
the  part  of  the  assured  in  attempts  to  comply,  associated  with  the 
fact  that  the  company  was  possessed  of  actual  knowledge  of  the 
loss  immediately  after  its  occurrence,  or  where  the  company  had 
assumed  a  position  or  done  some  act  which  either  prevented  timely 
notice  being  given  or  had  misled  the  assured  in  reference  thereto, 
or  which  was  tantamount  to  a  waiver  of  strict  performance,  a  case 
is  presented  which  excuses  the  delay.  Brothers  v.  Insurance  Co. 
(Sup.)  3  N.  Y.  Supp.  89;  Weed  v.  Insurance  Co.,  133  N.  Y.  394,  31  N. 
E.  231;  Hermann  v.  Insurance  Co.,  100  N.  Y.  412,  3  N.  E.  341;  Ken- 
dall V.  Insurance  Co.,  2  Thomp.  &  C.  375,  affirmed  58  N.  Y.  682;  Grif- 
fev  V,  Insurance  Co.,  100  N.  Y.  417,  3  N.  E.  309;  McNally  v.  Insurance 
Co.,  137  N.  Y.  389,  33  N.  E.  475;  Carpenter  v.  Insurance  Co.,  135  N. 
Y.  298,  31  N.  E.  1015;  Bumstead  v.  Insurance  Co.,  12  N.  Y.  8L 

In  McNally  v.  Insurance  Co.,  supra,  O'Brien,  J.,  says: 

"These  conditions  which  relate  to  matters  after  the  loss  have,  for  their 
general  object,  to  define  the  mode  In  which  an  accrued  loss  is  to  be  established, 
adjusted,  and  recovered  after  the  reciprocal  rights  and  liabilities  of  the  par- 
ties have  become  fixed  by  the  terms  of  the  contract,  and  are  to  receive  a 
more  liberal  construction  In  favor  of  the  insured.  In  determining  the  liabil- 
ity of  the  defendant.  It  is  entitled  to  the  benefits  of  the  contract  fairly  con- 
stmed,  and  can  stand  upon  all  of  its  stipulations.  But  when  its  liability  has 
become  fixed  by  the  capital  fact  of  a  loss  within  the  range  of  the  responsi- 
bility assumed  by  the  contract,  courts  are  reluctant  to  deprive  the  insured  of 
the  benefit  of  that  liability  by  any  narrow  or  technical  construction  of  the 
conditions  and  stipulations  which  prescribe  the  formal  requisites  by  means 
of  which  this  accrued  right  is  to  be  made  liable  for  bis  indemnification.    A 
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liberal  and  reasonable  coDBtrncdiHi  of  the  Btipnlatlons  of  the  contract  wbldi 
prescribe  the  formal  acts  on  the  part  of  the  Insured  necessary  to  the  recovery 
of  the  loss  Is  sanctioned  and  required  by  the  rules  of  law." 

Applying  this  rale,  the  courts  have  held  that  the  words  "forth- 
with" or  "immediate,"  when  used  in  reference  to  the  notice  of  loss, 
mean  within  a  reasonable  time  considering  the  circmnstances  of 
each  case;  and  an  examination  of  the  cases  shows  that  notices 
required  to  be  "immediate"  or  "forthwith"  have  been  upheld  al- 
though not  served  until  after  a  lapse  of  time  following  the  fire 
exceeding  that  of  the  case  at  bar.  The  latest  decisions  of  the 
court  of  appeals  have  settled  it  that  the  question  is  one  to  be  de- 
termined by  the  jury.  Griffey  v.  Insurance  Co.,  100  N.  Y.  417-421, 
3  N.  E.  309;  McNally  v.  Insurance  Co.,  137  N.  Y.  389-402,  33  N.  E. 
475;  Carpenter  v.  Insurance  Co,  136  N.  Y.  298-303,  31  N.  E.  1015. 
The  case  of  Quinlan  v.  Insurance  Co.,  133  N.  Y.  356,  81  N.  E-  31, 
upon  which  the  respondent  relies,  presents  a  caae  where  no  notice 
of  loss  was  served  at  all,  and  in  which  the  proofs  of  loss  were  not 
supplied  until  months  after  the  60-days  limitation  in  the  policy  had 
expired. 

We  are  aware  that  the  cases  we  have  cited  are  mach  stronger 
in  their  facts,  and  show  greater  evidence  of  diligence,  than  the  case 
at  bar,  but  still  we  cannot  say  that  the  evidence  before  us  la  so 
deficient  that,  with  every  inference  which  it  is  permissible  for  the 
jury  to  draw  from  it,  a  verdict  for  the  plaintiff  should  not  stand. 
We  do  not  think  the  other  grounds  upon  which  the  motion  for  a 
dismissal  was  made  are  tenable.  In  view  of  the  conclusion  to  which 
we  have  come,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 

SEDGWICK,  C.  J.,  concurs. 

McADAM,  J.  I  dissent  from  the  conclusion  reached  by  my  as- 
sociates. The  action  is  founded  on  an  allegation  of  performance 
of  the  condition  of  the  policy  that,  "if  fire  occur,  the  insured  shall 
give  immediate  notice  of  any  loss  thereby  to  this  company."  The 
proofs  do  not  sustain  the  all^ation,  nor  could  a  finding  by  the  jury 
to  that  effect  be  sustained.  The  facts  being  undisputed,  the  ques- 
tion of  what  constituted  timely  notice  was  one  of  law  for  the  court 
(Van  Taasel  v.  Insm-ance  Co.,  72  Hun,  at  pages  146,  147,  25  N.  Y. 
Supp.  301),  and  was,  in  my  opinion,  correctly  decided  by  i^ — a 
conclusion  which  ought  to  lead  to  affirmance. 


(11  Misc.  Rep.  529.) 

FISCHER  et  aL  t.  HUSSBY  et  aL 

(Superior  (3ourt  of  New  York  City,  General  Term.    March  5,  1896.) 

Hkcbanics'  Liens— CAK01H.I.ATIOK— Deposit  to  Sbourb  Claik akt. 

Under  Laws  1885,  c.  342,  |  24,  subd.  8,  proyldlng  that  at  the  commence- 
ment of  an  action  to  foreclose,  the  lien  may  be  dlschargred  by  the  deposit 
of  "such  sum  of  money  as  In  the  Judgment  of  the  court  •  •  •  will 
be  sufficient  to  pay  any  Judgment  which  may  be  recovered  against  the 
property,"  the  only  question  for  the  court,  on  an  application  to  cancel  a 
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lien,  is  the  amount  of  the  deposit  to  be  made,  and  the  validity  of  a  claim 
cannot  then  be  Inquired  Into,  and  therefore  an  order  directing  the  can- 
cellation of  a  lien  without  requiring  a  deposit  to  secure  it  is  void,  though 
the  claimant  was  made  a  defendant  to  the  action,  and  failed  to  appear. 

Appeal  from  special  term. 

Action  by  Henry  J.  rischer  and  Charles  W.  Fischer  against  Wil- 
liam H.  Hnssey  and  others  to  foreclose  a  mechanic's  lien.  From 
an  order  denying  a  motion  by  defendants  Hussey  to  vacate  and  set 
aside  an  order  canceling  the  lien,  said  defendants  appeal.    Reversed. 

Argaed  before  SEDGWICK,  C.  J.,  and  McADAM  and  BEEK- 
MAN,  JJ. 

Carlisle  Norwood,  for  appellants. 

Reginald  H.  Arnold,  for  respondent  Gnnn. 

BEEKMAN,  J.  This  action  was  brought  for  the  foreclosure  of 
a  mechanic's  lien  filed  by  the  plaintiffs  against  certain  property  of 
which  the  defendant  Martha  Gunn  claims  to  be  the  owner.  The 
defendants  Hussey  were  made  parties  defendant  as  subsequent  lien- 
ors. The  plaintiffs'  lien  was  filed  on  June  6,- 1891,  at  12  o'clock  and 
14  minutes  in  the  afternoon,  and  was  for  the  sum  of  f  1,560.82.  The 
defendants'  lien  was  for  the  sum  of  $1,400,  and  was  filed  on  June 
7, 1894,  at  9  o'clock  and  35  minutes  in  the  forenoon.  The  defendant 
Martha  Gnnn  acquired  the  premises  by  deed  from  her  husband 
dated  on  the  6th  day  of  June,  1894,  and  recorded  on  the  following 
day,  but  not  nntil  after  the  lien  of  the  defendants  Hussey  had  been 
filed.  She  and  her  husband  answered  the  complaint,'  putting  in 
issue  the  allegations  in  respect  to  the  work  done  and  the  amonnt 
due  on  the  contract,  the  effect  of  which,  if  maintained  by  proof, 
would  be  to  defeat  the  plaintiffs'  claim.  The  defendants  Hussey, 
although  served  with  the  summons  and  complaint,  did  not  appear, 
and  were  therefore  in  complete  default  on  August  17,  1894,  when 
an  order  was  made,  on  motion  of  the  attorney  for  Martha  Gunn, 
on  the  pleadings  and  affidavits,  requiring  all  of  the  defendants  to 
show  cause,  on  a  day  fixed  therein,  why  an  order  should  not  be 
made  by  the  court  "fixing  and  determining  the  amount  of  money  to 
be  deposited  herein,  and  canceling  and  discharging  of  record  the 
various  mechanics'  liens  referred  to  in  said  affidavits,  and  in  the 
complaint  herein,  and  why  the  lis  pendens  filed  in  this  action  should 
not  also  be  canceled  and  discharged  of  record,  and  why  said  de- 
fendant should  not  have  such  other  or  further  relief  in  the  premises 
as  to  the  court  may  seem  just  and  equitable."  The  affidavits  re- 
ferred to  were  made  by  the  attorney  for  Martha  Gunn  and  by  Wil- 
liam Gnnn,  respectively.  The  one  made  by  the  attorney  sets  forth 
the  status  of  the  action,  and  the  reason  for  the  application  is  stated 
to  be  "that  the  defendant  Martha  Gunn  desires  an  order  of  this 
court  fixing  the  amount  which  shall  be  deposited  by  her  in  satis- 
faction of  the  mechanics'  liens  heretofore  filed  herein,  and  which  are 
involved  in  this  action."  The  affidavit  of  William  Gunn  stated  the 
various  liens  in  their  order  of  priority,  and  alleges  that  the  only 
ones  which  are  claimed  to  be  liens  upon  said  premises  in  the  hands 
of  the  defendant  Martha  Gnnn  are  those  of  the  plaintiffs  and  the 
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defendants  Hnssey.  It  may  be  here  stated  that  there  were  several 
other  lienB  npon  the  premises,  subordinate  to  the  two  above  mea- 
tioned,  but  which  are  not  the  subject  of  discussion.  The  defendants 
Hussey,  not  having  appeared  in  the  action,  were  personally  served 
with  the  motion  papers.  On  the  return  day  none  of  the  lienors 
appeared  except  the  plaintiffs,  who  made  no  opposition  beyond 
claiming  that  the  defendant  should  deposit  at  least  |l,930.59  against 
the  cancellation  of  plaintiffs'  lien  and  the  lis  pendens.  Upon  these 
papers  an  order  was  made  and  entered  at  special  term  on  August 
24,  1894,  directing  the  defendant  to  deposit  with  the  clerk  of  the 
city  and  county  of  New  York  the  sum  of  |1,800,  "to  be  held  and 
retained  by  said  clerk  to  pay  any  judgment  of  this  court  which 
may  be  obtained  by  the  plaintiffs  in  this  action  against  the  property 
mentioned  and  described  in  the  complaint  in  this  action."  The  bal- 
.-.nce.  if  any,  was  directed  to  be  held  by  said  clerk  for  and  on  account 
of  said  defendant  Martha  Gunn,  subject  to  the  further  order  of  this 
court  It  was  further  ordered  that  upon  such  deposit  being  so 
made  the  clerk  should  cancel  and  discharge  each  and  every  of  the 
mechanics'  liens  mentioned  in  the  moving  papers,  which  were  also 
specifically  enumerated  in  the  order,  and  which  included  the  lien 
of  the  defendant  Hussey.  The  order  also  provided  that  upon  such 
deposit  being  made  the  lis  pendens  should  "cease  to  be  a  lien  or 
incumbrance  npon  or  of  any  force  or  effect  whatever  against  the 
premises  therein  described,"  and  that  any  right,  interest,  or  claim 
of  any  of  said  defendants  who  had  filed  mechanics'  liens  against 
said  premises  should  be  transferred  from  said  premises  to  said 
fund.  The  total  amount  of  all  the  liens  affected  by  this  order  was 
13,967.82. 

The  money  was  deposited  as  directed,  and  the  liens  in  question 
were  canceled  by  the  county  clerk.  Thus,  upon  a  deposit  <rf  not 
more  than  enough  to  cover  the  plaintiff's  lien,  and  which  was  de- 
voted to  the  payment  of  any  judgment  they  might  recover,  the  lien 
of  the  defendants  Hussey,  which  was  conceded  to  have  priority 
over  the  deed  to  Martha  Gunn,  was  canceled,  as  well  as  all  others 
subsequently  filed,  without  any  equivalent  deposit  About  a  month 
afterwards  an  application  was  made  by  the  defendants  Hussey  to 
have  their  default  in  appearing  and  pleading  opened,  which  was 
granted.  They  appeared  and  answered,  and  cross  answers  to  their 
j)Iea  were  interposed  by  the  defendants  Martha  Gunn  and  William 
Gunn.  Thereafter,  and  on  the  15th  day  of  October,  1894,  an  order 
was  duly  entered  discontinuing  the  action  as  to  all  of  the  other 
lienors  whose  liens  had  been  so  canceled.  On  November  9,  1894, 
an  order  was  made,  on  motion  of  the  defendants  Hussey,  requiring 
the  plaintiffs  and  the  defendants  Gunn  to  show  cause,  at  a  time 
fixed  therein,  why  an  order  should  not  be  made  amending  the  order 
of  August  24,  1894,  by  striking  out  the  direction  for  the  cancella- 
tion of  the  Hussey  lien,  and  vacating  and  setting  aside  said  order 
as  to  them,  and  why  a  supplemental  summons  should  not  issue  bring- 
ing in  a  purchaser  of  a  portion  of  the  property  affected  by  the  lien, 
who  became  such  seven  days  after  the  order  of  cancellation  was 
made,  and  others  deemed  to  be  proper  parties,  in  view  of  the  changed 
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conditionH  following  apon  the  order  last  named.  This  order  to 
show  cause  was  made  upon  the  pleadings  and  an  aflBdavit  of  Fred- 
erick Hussey,  in  which  he  states  that  he  had  refrained  from  ap- 
pearing on  the  motion  to  cancel,  relying  apon  representations 
made  to  him  by  William  Gunn  that  his  claim  would  be  paid,  and 
that  it  was  not  until  he  had  consulted  with  his  present  attor- 
ney that  he  was  advised  and  discovered  that  the  order  of  cancella- 
tion did  not  protect  his  interests  and  was  void.  '  On  the  return 
day  an  answering  affidavit  of  William  Gunn  was  read,  which  ques- 
tioned the  assertion  as  to  the  representations  above  mentioned, 
and  also,  at  considerable  length,  challenged  the  validity  of  the  in- 
debtedness upon  which  the  Hussey  lien  rested.  Other  affidavits 
were  presented,  mainly  for  the  purpose  of  showing  laches  on  the 
part  of  the  Hussey  defendants.  The  papers  show  that  the  latter 
had  been  advised  of  the  effect  of  the  order  of  August  24th  upon 
their  lien  when  their  application  for  leave  to  appear  and  answer 
was  granted,  a  month  later.  Their  motion  to  vacate  the  order  of 
cancellation,  which  was  heard  before  the  judge  who  had  made  it, 
was  denied,  on  the  ground  that  the  Husseys  having  failed  to  api>ear 
and  answer,  and  having  also  made  default  in  appearing  on  the  mo- 
tion, had  no  standing  in  the  action,  and  that  the  court,  therefore, 
had  power  and  jurisdiction  to  relieve  the  premises  from  the  opera- 
tion of  the  lien  filed  by  them  without  requiring  a  deposit  of  money 
for  their  benefit;  also  on  the  ground  of  laches  on  their  part  in  fail- 
ing to  move  earlier  for  relief.  From  the  order  entered  denying  the 
motion  an  appeal  is  now  taken. 

We  do  not  think  the  court  below  had  the  power  to  make  the 
order  under  which  it  was  assumed  to  cancel  the  lien  in  question. 
TSie  statute  which  authorizes  the  filing  of  a  mechanic's  lien  also 
provides  for  the  method  of  its  enforcement  by  action,  and  specifies 
the  conditions  under  which  it  may  be  discharged.  Chapter  342,  Laws 
1885,  and  amendments.  Section  24  states  six  separate  and  distinct 
ways  in  which  such  a  lien  may  be  discharged.  The  only  one  ma- 
terial to  the  present  inquiry  is  contained  under  subdivision  3  of 
the  section: 

"After  the  commencement  of  tbe  action,  by  the  deposit  with  the  derk  of 
the  county  of  such  sum  of  money  as  In  the  Judgment  of  the  court,  after  due  no- 
tice to  all  claimants  or  parties  to  the  action,  will  be  sufflcdent  to  pay  any  judg- 
ment which  may  be  recovered  against  the  property.  In  case  the  deposit  of 
money  is  made  with  the  county  clerk,  as  provided  in  subdivisions  2  and  3  of 
this  section,  the  same  shall  be  repaid  by  said  clerk  to  the  party  making  such 
deposit,  OF  his  assigns  upon  the  lien  or  Hens  being  discharged  by  the  claim- 
ants who  have  filed  a  notice  or  notices  of  lien  or  liens." 

The  power  of  the  court  to  authorize  the  discharge  of  such  a  lien 
is  limited  to  the  cases  specified  in  the  statute,  and  in  all  cases  the 
proceeding  pointed  out  wliich  conditions  the  exercise  of  the  power 
must  be  strictly  followed.  Fettrich  v.  Totten,  2  Abb.  Pr.  (N.  S.)  264; 
Dowdney  v.  McCuUom,  59  N.  Y.  367.  In  the  latter  case  the  court, 
referring  to  the  lien  law  of  1863,  says  (page  372):  'The  proceeding 
is  entirely  statutory,  and  the  court  can  exercise  no  power  except  such 
as  is  conferred  by  statute."  Unless,  then,  the  court  below  kept 
within  the  provisions  of  subdivision  3  above  quoted,  the  order  di- 
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recting  the  discharge  of  the  lien  in  question  was  void.     We  think 
there  was  such  a  radical  departure  from  the  requirements  of  tlie 
statute  in  making  the  ord^^r  that  it  cannot  be  supported-     Tho 
power  of  the  court  to  discharge  is  made  dependent  upon  the  deposit 
of  money  with  the  county  clerk,  which  thus  takes  the  place  of  th.e 
laud,  and  becomes  subject  to  the  lien.     The  dischai^e  of  the  lien 
was  not  intended  to  destroy  it,  but  to  lift  it  from  the  real  estate,  and 
transfer  it  to  something  else, — a  deposit  of  money  which  is  intended 
to  be  a  security  reasonably  sufficient  for  the  purpose.     The  object 
is  to  afford  the  person  against  whom  the  lien  is  filed  an  opportunity 
of  disposing  of  his  property  which  the  continued  charge  of  the  lien 
thereon,  during  perhaps  a  protrsicted  litigation,  would  prevent    The 
provision  is  a  wholesome  one,  but  could  be  a  just  one  only  when 
associated,  as  it  is,  with  the  counter  requirement  that  security  ap- 
proximately equivalent  to  that  which  is  taken  away  should  be  given. 
Hence  we  find  the  legislature  authorizing  the  discharge  in  cases 
similar  to  the  one  at  bar  upon  a  deposit  which  "will  be  sufficient  to 
pay  any  judgment  which  may  be  recovered  against  the  property"  bj 
the  lienor.     In  view  of  the  plain  purpose  of  the  provision,  the  judg- 
ment to  be  exercised  by  the  court,  in  determining  the  amount  of  the 
deposit,  is  one  which  must  assume  and  proceed  upon  the  correctness 
of  the  lienor's  claim,  and  is  confined  to  an  estimate  of  the  amount 
which,  in  case  the  claim  is  established  by  judgment,  will  fairly  pro- 
vide for  its  payment.     The  validity  of  the  claim  upon  which  the  lien 
rests  cannot  be  litigated  upon  such  a  motion.     That  can  only  be 
done  upon  the  trial  of  the  action.     To  hold  the  contrary  would  ob- 
viously defeat  the  very  object  which  the  provision  was  intended  to 
secure;  that  is,  the  immediate  relief  of  the  property  from  the  con- 
sequences of  a  protracted  litigation,  which  would  thus  ensue  upon 
the  motion  instead  of  upon  the  regular  trial  of  the  action.     If  the 
court  may,  in  ascertaining  the  amount  of  deposit,  inquire  into  the 
merits  of  the  lien,  it  may  determine  that  there  is  no  claim  which  will 
support  the  lien;  that  judgment  will,  therefore,  be  ultimately  ren- 
dered against  the  lienor,  and  that,  consequently,  no  sum  of  money 
should  be  deposited,  as  no  judgment  could  be  recovered  by  him 
against  the  property, — ^a  conclusion  quite  contrary  to  the  plain  man- 
date of  the  statute.     We  are  therefore  bf  the  <^inion  that  the  court 
below,  in  ordering  the  cancellation  of  the  lien  of  the  defendants 
Hussey  without  any  deposit,  acted  in  excess  of  its  power,  and  that 
the  order  was  void. 

The  fact  that  these  defendants,  although  served  with  notice  of  the 
same,  did  not  appear  on  the  motion,  does  not  lend  any  support  to  the 
order.  Apart  from  the  question  whether  such  a  default  could,  un- 
der any  circumstances,  estop  a  party  from  attacking  a  void  order, 
these  defendants  had  no  notice  from  the  papers  that  any  such  thing 
as  the  cancellation  of  their  lien  without  a  deposit  was  contemplated, 
nor  were  they  bound  to  assume  that  any  sudi  result  was  among  the 
possible  outcomes  of  such  a  motion.  They  were,  on  the  contrary, 
entitled  to  expect  that  the  demand  of  the  statute  would  be  com- 
plied with,  and  a  deposit  made  which  would  secure  to  them  the 
benefit  of  the  most  favorable  judgment  which  could  be  rendered  in 
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their  behalf  upon  a  tritJ  of  the  action.  The  fact  that  they  were 
then  in  default  in  pleading  made  no  difference.  They  might  subse- 
quently come  in,  as  they  actually  did,  under  leave  of  the  court,  and 
participate  actively  in  the  litigation.  In  short,  for  any  of  the  pur- 
poses connected  with  its  discbai|;e  under  the  provisions  of  the  stat- 
ute in  question,  the  lien  is  to  be  considered  good  until  final  judgment 
is  pronounced  against  it. 

We  do  not  think  there  is  any  question  of  laches  involved  in  the 
case,  or,  if  there  were,  that  the  respondent  Gunn,  who  procured  such 
an  order,  is  entitled  to  claim  any  benefit  therefrom.  The  interven- 
ti<m  of  the  rights  of  third  parties,  claimed  to  be  a  reason  for  denying 
the  relief  sought,  did  not  result  from  the  alleged  laches  of  the  ap- 
pellants, as  the  conveyance  made  of  a  portion  of  the  property  took 
place  only  one  week  after  the  order  complained  ot  was  entered.  Fur- 
ther, in  this  connection,  it  was  the  plain  duty  of  the  purchaser  to 
examine  the  order  under  which  the  liens  were  canceled.  Had  she 
done  BO,  she  would  have  discovered  the  defect  of  authority,  and  that 
in  contemplation  of  law  neither  the  lien  nor  the  lis  pendens  had  been 
discharged.  What  we  have  said  in  reference  to  the  lien  applies 
equally  to  the  portion  of  the  order  under  which  it  was  attempted  to 
cancel  the  lis  pendens.  The  lien  law  provides  for  the  filing  of  this 
notice,  and  gives  to  every  lienor,  whether  plaintiff  or  defendant,  an 
equal  benefit  from  ,it.  Section  6,  c.  342,  Laws  1885.  The  statute 
does  not  authorize  the  court  to  cancel  it,  nor  does  section  1674  of  the 
Code  of  Civil  Procedure,  assuming  its  application  to  a  lis  pendens 
filed  under  the  mechanic's  lien  law,  confer  any  such  authority  in  such 
case  as  this.  Such  a  notice  can  only  be  canceled  in  the  cases  in 
which  the  statute  authorizes  it  Beman  v.  Todd,  124  N.  Y.  114-116, 
26  N.  E.  326.  It  follows  from  what  we  have  said  that  the  motion 
to  vacate  the  portions  of  the  order  objected  to  should  have  been 
granted.  We  do  not  consider  that  those  who  acquired  interests  in 
the  property  after  the  order  complained  of  was  made  are  necessary 
parties,  as  the  lien  and  lis  pendens  were  really  unaffected  by  the 
unauthorized  attempt  to  cancel  them;  but  as  it  is  certainly  just  that 
they  should,  under  tiie  circumstances,  have  an  opportunity  to  litigate 
the  lien  of  the  defendants  Hussey,  we  feel  disposed.  In  the  interests 
of  justice,  to  allow  them  to  be  brought  in,  although  they  are  not 
before  the  court  asking  it  The  order  appealed  from  should  be  re- 
versed, and  the  motion  granted,  with  costs  of  the  appeal.  All  con- 
cur. 


Ul  Misa  Rep.  666.) 

RUSS  et  al.  v.  STRATTON  et  aL 

(Superior  Court  of  New  York  City,  General  Term.    March  4,  18K!.) 

1.  Dkbd — Dklivert— Recoiidikg  without  Kkcwledob  of  Grantes. 

Recording  a  deed  does  not  prove  a  delivery  where  the  grantee  had  no 
knowledge  thereof,  since  In  such  case  there  could  be  no  acceptance,  and 
a  snbsequent  acceptance  by  the  grantee  will  not  relate  back  to  the  time 
of  recording,  so  as  to  affect  the  title  of  a  pnrdiaser  at  foreclosure  sale 
under  a  mortgage  given  by  a  former  owner. 
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S.  MoRTaAOES—RBSSKPTiOR— Title  of  Pi.AiKTimr. 

Where  plaintiff  In  an  action  against  the  purchaser  at  a  mortgage  fote- 
closure  sale  to  redeem  the  Umd  was  not  served  with  summons  in  the 
forecloBure  action,  though  the  record  title  showed  a  deed  to  him,  defenit 
ant  may  show  that 
nntll  after  foreclosure 
fore  the  sale. 


plaintiff  did  not  know  of  the  existence  of  the  deed 
re  sale,  and  therefore  could  not  have  acc^ted  It  be- 


Appeal  from  special  term. 

Action  by  Herman  Russ  and  others  against  Eliza  Stratton  and 
others.  From  a  judgment  entered  in  favor  of  plaintiffs,  defendants 
appeal.     Beyersed. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM,  J. 

Gary  &  Whitridge,  Butler,  Stillman  &  Hubbard,  and  John  B.  Pa^ 
sons,  for  appellants. 
D.  M.  Porter,  for  respondents. 

SEDGWICK,  C.  J.  This  action  is,  briefly  stated,  to  redeem  cer- 
tain lands,  described  in  the  complaint,  from  a  mortgage.  The  mort- 
gage has  been  foreclosed,  and  the  defendants  have  succeeded  to  the 
rights  of  the  purchaser  at  the  sale  in  foreclosure.  The  complaint 
claims  that. the  plaintiffs  had,  at  the  time  of  foreclosure,  each  an 
interest  in  the  premises  mortgaged,  and  were  not  served  with  i»t>- 
cess  in  the  action,  and  did  not  appear  therein.  It  was  necessary 
for  the  plaintiffs  to  show  on  the  trial  below  that  they  had  title  to  the 
land,  in  order  to  show  that  they  had  a  right  to  redeem.  This  action 
does  not  involve  a  claim  to  an  equitable  right  A  legal  title  and 
interest  is  alone  claimed. 

The  plaintiff  Herman  Buss  claims  an  estate  in  the  land  by  virtue 
of  a  conveyance  made  22d  April,  1876,  by  Frederick  Bruns  and  wife, 
to  J.  W.,  W.  and  Addie  and  George  Lyons  and  Herman  Rubs, 
etc.  This  deed  was  recorded  25th  May,  1876.  The  defendants 
claim  that  this  deed  was  not  delivered  to  Herman  Russ  until  after  the 
purchaser  at  the  foreclosure  sale  had  taken  title.  By  the  evidence 
it  appears  that  Herman  Russ  knew  nothing  of  the  deed,  or  of  its 
recording,  at  or  before  the  time  of  its  recording.  The  effort  to 
show  the  contrary  was  not  successful.  A  Mrs.  Weidersum,  whose 
relation  to  the  title  or  its  owners  is  not  disclosed,  at  a  time  that  is 
not  proved,  held  up  a  piece  of  paper  to  Herman  Russ,  who  was  a 
street  playmate  of  her  son,  and  of  the  age  of  11  years,  and  said: 
"This  is  for  you.  When  you  come  to  be  of  age,  you  will  have 
something."  He  did  not  take  the  paper.  She  kept  it.  There  was 
no  presumption,  no  proof,  that  the  paper  was  the  deed  of  Bruns  to 
Russ  and  others,  and  which  was  afterwards  recorded.  Her  words 
did  not  describe  the  effect  of  the  deed.  A  deed  would  give  the  title 
to  the  infant,  with  right  to  him  to  avoid  it  on  coming  of  age.  Buss 
testified  that  he  did  not  know  that  the  piece  of  paper  was  a  deed. 
This  transaction,  therefore,  did  not  show  any  delivery  of  the  deed 
to  Russ.  The  argument  for  the  plaintiff  claims  that  the  recording 
of  the  deed  shows  a  deliveiy.  This  is  but  by  a  presumption,  and 
may  be  rebutted.  Gilbert  v.  Insurance  Co.,  23  Wend.  46 ;  Jackson 
V.  Perkins,  2  Wend.  317;   and  Gifford  v.  Corrigan,  105  N.  Y.  223, 
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11  N,  E.  498.  There  is  no  evidence,  t  believe, — at  least,  no  incon- 
trovertible evidence, — that  Buss  ever  knew  of  the  existence  or  the 
recording  of  this  deed  until  a  little  time  before  the  present  suit  was 
began.  Therefore,  until  that  time,  he  could  not  have  in  fact  made 
an  acceptance,  which  is  part  of  a  delivery.  In  the  meantime  the 
right  of  the  purchaser  in  the  foreclosure  had  accrued.  Nor  would 
the  acceptance  by  Buss  have  affected,  by  relation  to  the  time  of  re- 
cording, the  valid  acts  or  right  of  the  purchaser,  to  whom  the  de- 
fendants succeed  in  several  ways.  Such  acts  and  right  are  not  in- 
validated by  relation.  Buss  was  made  a  defendant  in  the  foreclo- 
sure action,  but  was  not  served  with  the  summons,  although  there 
was  an  affidavit  of  service.  The  purchaser  could  have  the  advan- 
tage of  the  fact  as  to  title,  whether  or  not  he  knew  it  In  fact,  Buss 
had  no  interest  in  the  land,  as  there  had  been  no  acceptance  of  the 
deed  by  him.  Upon  that  condition  of  the  facts,  the  purchaser 
bought,  and  paid  a  valuable  consideration.  Of  a  title  to  be  gained 
by  relation,  the  judge  delivering  the  opinion  in  Mitchell  v.  Bartlett, 
51  N.  Y.  458,  says;  "I  dissent  from  this  doctrine  and  deny  that  a 
legal  title  can  become  vested  under  a  deed  before  its  delivery,  un- 
der any  circumstances."  The  plaintiff  Buss,  then,  cannot  disturb 
the  defendant's  title,  and  has  no  claim  of  a  right  to  redeem.  If 
there  be  any  other  who  has  a  right  to  redeem  the  estate  claimed  by 
RusB, — which  is  doubtful  under  the  circumstances, — ^he  should  have 
been  made  a  party. 

"As  a  party  entitled  to  a  part  only  of  the  mortgage  money  cannot  foreclose 
the  mortgage  without  bringing  the  other  parties  Interested  in  the  mortgage 
money  before  the  court,  so  neither  can  a  mortgagor  redeem  the  mortgaged 
estate  without  making  all  those  who  have  an  equal  right  to  redeem  with 
himself  parties  to  the  suit."  "The  owner  of  two  estates  mortgaged  for  same 
gum  cannot  redeem  his  part  separately."    1  Dan.  Cb.  Prac.  (4th  Am.  Ed.)  212. 

This  concerns  the  equitable  causes  of  action,  and  not  the  parties. 
The  two  other  plaintiffs  have  no  right  to  redeem  without  bringing 
in  all  others  that  have  a  right  to  r^eem.  I  therefore  think  there 
should  be  a  new  trial,  and  not  a  dismissal  of  the  complaint.  On 
that  new  trial  there  may  be  more  evidence  as  to  the  delivery  and 
acceptance  of  the  deed. 

It  is  supposed  that  delivery  to  Buss  was  shown  by  a  delivery  of 
another  deed,  made  by  the  cograntees  of  Buss  to  two  plaintiffs  other 
than  Buss,  which  was  delivered  to  and  accepted  by  them.  These 
facts  did  not  show  delivery  to  Buss.  The  grantees  in  neither  deed 
were  joint  tenants,  and  were  tenants  in  common  or  several  owners. 
No  act  of  theirs  could  bind  another  tenant  in  common,  if  there  were 
one.  Other  plaintiffs,  Minnie  Orth  and  Emelie  Orth,  claimed  title 
under  a  deed  made  1st  day  of  September,  1876,  between  J.  W.  and 
W.  and  Addie  and  George  Lyons  and  themselves,  Emelie  Orth  and 
Minnie  Orth.  The  deed  that  it  is  claimed  gave  to  these  grantors 
title  was  the  deed  to  Buss  and  others,  viz.  Bruns  to  J.  W.  W.  and 
Addie  and  George  Lyons.  In  case  of  identity  of  name,  the  presump- 
tion arises  from  the  irajH-obability  that  different  persons  have  the 
same  name,  and  therefore  the  onus  is  cast  upon  the  party  denying 
the  identity  to  show  that  it  is  a  different  person;  but  an  initial  let- 
v.32N.Y.8.no.6— 49 
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ter  may  denote  any  one  of  a  great  nnmber  of  names,  and,  unaided 
by  proof  of  any  other  fact,  designates  the  person  with  but  little 
more  certainty  than  as  though  the  name  abbreviated  by  the  initial 
was  wholly  omitted.  People  v.  Smith,  45  N.  Y.  779.  It  is  therefore 
impossible  to  identify  any  one,  unless  perhaps  George  Lyons,  by  the 
initials  or  the  single  word  "Addie."  A  person  is  presumptively  pos- 
sessed of  a  Christian  name  and  a  surname.  The  last  connective 
"and"  in  J.  W.  and  W.  and  Addie  and  George  Lyons  separates  the 
preceding  initials  and  "Addie,"  and  so  does  the  connective  immedi- 
ately before  "Addie."  It  is  not  to  the  purpose  that  the  deed  has  been 
signed  by  four  persons,  who  give  the  names  "J.  W.  Lyons,"  "W. 
Lyons,"  "Addie  Lyons,"  "George  Lyons."  On  the  positions  that 
have  been  taken  here,  they,  excepting  George  Lyons,  do  not  appear 
by  the  deed  to  be  described  in  it  or  identified  by  it  The  deed  to  the 
Orths  was  not  operative  to  convey  any  estate,  except,  perhaps,  such 
as  George  Lyons  had  power  to  convey.  What  the  estate  of  (Jeorge 
Lyons  was  was  not  discerned  at  the  bar.  Without  such  an  argu- 
ment, we  will  not  decide  it  now.  If  this  construction  of  the  deed 
to  the  Orths  be  correct,  it  then  appears  that  there  were  parties  not 
brought  into  this  action  for  redemption  whose  presence  was  neces- 
sary. The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs 
to  defendants  to  abide  the  event 


(11  Misc.  Rep.  535.) 

ZORN  V.  McPARLAND. 

(Superior  Cktnrt  of  New  York  City,  G«QeraI  Term.    Marcb  4,  189S.) 

VeHDOB  AKD  PtTRCHASER— RkCOVBBT  OF  MONBT  PaID— ROLES  OF  liAW. 

An  action  by  a  purcbaaer  to  recover  mon^  paid  by  him  on  the  ground 
that  the  vendor's  title  Is  not  good  Is  governed  by  the  strict  rules  of  law, 
where  no  equitable  relief  Is  demanded  either  In  the  complaint  or  In  the 
answer,  and  plaintiff  is  entitled  to  recover  unless  defendant  shows  full 
and  exact  performance  of  his  part  of  the  agreement  at  the  time  specified. 
28  N.  Y.  Supp.  485,  alllrmed. 

Appeal  from  jury  term. 

Action  by  John  Zom  sigainst  Peter  McParland  to  recover  money 
paid  on  a  contract  for  the  sale  of  real  estate.  Prom  a  judgment  in 
favor  of  plaintiff  (28  N.  Y.  Supp.  485),  defendant  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  BEEKMAN,  J. 

Reginald  H.  Arnold,  for  appellant 
Edward  F.  Hassey,  for  respondent 

BEEKMAN,  J.  This  action  is  brought  to  recover  a  portion  of 
the  purchase  money  paid  by  the  plaintiff  to  the  defendant  upon  a 
contract  between  them  for  the  sale  and  purchase  of  a  parcel  of  real 
estate  in  the  city  of  New  York,  and  also  the  expenses  incurred  by 
the  plaintiff  in  the  examination  of  the  title,  on  the  ground  that  the 
defendant  failed  to  tender  a  good  title,  free  from  all  charges  and 
incumbrances  other  than  those  which  were  specified  in  the  contract 
The  time  fixed  for  closing  the  sale  was  the  10th  day  of  May,  1892. 
On  that  day,  by  agreement  between  the  parties,  the  time  for  per- 
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formance  was  extended  to  May  26,  1892,  when  the  defendant  ten* 
dered  his  deed,  and  demanded  performance  on  the  part  of  the  plain- 
tiff, which  the  latter  refused,  alleging  the  following  defects  of  title: 
An  unsatisfied  mortgage  made  to  one  William  Qaned  for  f 3,100, 
nine  other  unsatisfied  mortgages,  unpaid  taxes,  and  Croton  water 
rents,  and  a  notice  of  the  pendency  of  an  action  covering  the  prem- 
ises in  question,  but  to  which  we  do  not  consider  it  necessary  to  re- 
fer further.  The  holders  of  the  nine  mortgages  above  referred  to 
were  all  present  on  the  occasion,  with  releases  of  their  respective 
mortgages  duly  executed,  which  releases  the  defendant  offered  to  de- 
liver to  the  plaintifF  upon  the  payment  by  the  latter  of  the  purchase 
money,  out  of  which  it  was  expected  that  a  simultaneous  payment 
to  the  mortgagees  would  be  made,  and  the  releases  thus  obtained 
from  them.  The  defendant  also  offered  to  allow  to  the  plaintiff 
out  of  the  purchase  money  the  unpaid  taxes  and  Croton  water  rents. 
He  also  tendered  to  the  plaintiff  a  satisfaction  piece  of  the  "Ganed 
mortgage,"  so  called,  executed  by  one  Gauld,  and  duly  acknowl- 
edged by  him,  which  the  plaintiff,  however,  refused  to  accept.  It 
appears  that  the  mortgage  last  mentioned  was  really  made  to  one 
William  Gauld,  but  the  copying  clerk  of  the  register,  in  recording 
the  same,  erroneously  inserted  the  name  of  the  mortgagee  as 
"Ganed,"  instead  of  "Gauld."  The  record  was,  however,  correctly 
indexed  under  the  latter  name.  The  original  mortgage  was  in  the 
possession  of  defendant's  counsel  at  the  time  fixed  for  the  closing 
of  the  contract,  and  was  exhibited  to  the  plaintiff  at  the  time  the 
satisfaction  piece  in  question  was  tendered.  It  had  been  actually 
paid  some  months  before,  and  the  satisfaction  piece  delivered,  but 
the  register  had  refused  to  discharge  it  of  recoil,  owing  to  the  dis- 
crepancy between  the  name  of  the  mortgagee  on  the  record  and 
that  mentioned  in  the  satisfaction  piece.  The  plaintiff  expressed 
his  willingness  to  complete  his  purchase  upon  the  removal  then  and 
there  by  the  defendant  of  the  objections  which  he  had  made  to  the 
title,  which  the  defendant  was  unwilling  or  unable  to  do  under  the 
circumstances.  This  action  was  brought  on  the  27th  day  of  May, 
1892.  Subsequently  thereto  the  record  of  the  Gauld  mortgage  was 
corrected,  and  on  the  26th  day  of  July,  1892,  the  satisfaction  piece 
was  filed  by  the  defendant,  and  the  mortgage  thereupon  canceled 
and  discharged  of  record  by  the  register.  Upon  the  trial  of  the  ac- 
tion, judgment  was  awarded  to  the  plaintiff  for  the  full  amount 
claimed. 

The  defendant  in  this  case  has  not  set  up  any  equitable  defense  or 
counterclaimed  for  the  specific  performance  of  the  contract,  but 
stands  upon  his  strict  legal  right  to  retain  the  money  which  has 
been  paid  by  the  plaintiff,  on  the  ground  that  at  law  no  recovery  can 
be  had  if  the  plaintiff  was  at  fault  in  refusing  to  perform  at  the  time 
fixed  for  the  purpose.  In  this  situation  he  cannot  invoke  the  aid 
of  any  equitable  principle  in  support  of  his  position,  but  must  submit 
to  be  bound  to  a  full  and  exact  performance  of  his  part  of  the  agree- 
ment at  the  time  specified.  He  had  agreed  to  deliver  to  the  plain- 
tiff a  title  to  the  premises  in  fee  simple,  free  from  all  incumbrances 
except  those  mentioned  in  the  contract,  and  the  plaintiff  had  a  right 
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to  demand  that  this  obligation  should  be  fully  complied  with  at  the 
time  when  completion  of  the  contract  on  his  part  was  required. 

In  Smyth  v.  Stnrges,  108  N.  T.  495, 15  N.  E.  544,  which  was  a  sim- 
ilar action,  the  court  says  (page  503,  108  N.  Y.,  and  page  644,  15 
N.E.): 

"Tlie  vendor,  having  two  remedies,— one  damages,  and  the  other  perform- 
ance,—chose  the  former.  This  right.  If  aay,  to  damages,  he  assigned  to  the 
plaintiff,  and  the  plaintiff  has  sued.  In  such  axL  action  the  vendor  mast  be 
held  strictly  to  the  very  terms  of  his  engagement,  and  show  the  performance 
of  all  the  conditions  on  his  part  necessary  to  be  performed  to  put  the  other 
party  In  default"* 

The  rule  so  clearly  laid  down  bv  tho  court  is  one  founded  upon 
an  essential  distinction  between  actions  for  damages  and  actions 
for  specific  performance.  In  the  latter  the  actiofn  proceeds  upon 
the  ground  of  the  continuance  of  the  contract,  and  the  court  can, 
upon  equitable  principles,  enforce  performance  with  due  regard  to 
the  equities  of  the  parties.  In  the  case  of  actions  at  law,  the  ques- 
tion is  not  one  of  performance,  bat  of  damages  for  nonperformance. 
The  contract  is  deemed  to  be  at  an  end,  and  the  remedy  afforded  is 
satisfaction  for  its  breach.  The  defendant  was  bound  to  relieve 
the  property  from  the  liens  and  clouds  upon  his  title  before  he  conld 
expect  or  demand  performance  on  the  part  of  the  plaintiff.  He  was 
well  advised  of  the  condition  of  his  title,  and,  so  far  as  the  Gauld 
mortgage  was  concerned,  he  had  been  for  several  months  in  a  posi- 
tion to  secure  a  proper  change  of  the  record  and  the  cancellation  of 
the  same  by  the  register.  He  did  nothing,  however,  to  compel 
proper  action  by  the  latter,  but  seems  to  have  rested  under  the  re- 
fusal of  the  register  until  two  months  after  this  action  was  brought, 
when  he  succeeded  in  securing  a  discharge  of  the  mortgage.  If  the 
register  would  have  discharged  the  mortgage,  as  the  defendant  now 
claims,  ujwn  the  exhibition  of  the  original  and  the  filing  of  the  satis- 
faction piece,  it  was  the  duty  of  the  defendant  to  have  had  this  done 
when  the  contract  came  to  be  closed,  but  he  has  failed  to  show  the 
slightest  excuse  for  not  having  done  so.  If,  however,  the  register 
still  stood  upon  his  original  refusal,  it  was  still  more  the  duty  of  the 
defendant  to  have  taken  appropriate  legal  action  to  compel  the  dis- 
charge. He  had  no  right  to  expect  the  plaintiff  to  assume  any  such 
burden.  He  did  not  even  attempt  to  remedy  his  situation  by  caus- 
ing the  mortgage  to  be  satisfied  immediately  upon  plaintiff's  refusal 
to  take,  and  again  tendering  his  deed,  but  allowed  two  months  of 
inacti\'ity  to  pass  by,  apparently  upon  the  assumption  that  he  had 
been  under  no  obligation  to  the  plaintiff  in  the  matter.  The  de- 
fendant was  bound  also  to  discharge  the  taxes  and  the  Croton  water 
rents.  It  was  not  sufficient  for  him  to  offer  to  allow  the  same  to 
the  plaintiff  out  of  the  purchase  mon<'y  and  thus  cast  upon  the  lat- 
ter the  obligation  of  seeing  to  the  payment  and  discharge  of  the 
same.  Morange  v.  Morris,  '42  N.  Y.  48.  In  this  case  the  court  says 
(page  51): 

"In  the  present  case  the  vendor  was  unable  to  perform  his  agreement,  for 
the  reason  that  the  premises  were  incumbered  with  the  liens  for  taxes  and 
assessments  admitted  in  the  answer.  By  his  agreement,  he  was  not  only 
to  convey  a  title  In  fee  simple,  but  he  was  to  convey  and  asure  it  tree  from 
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all  incumbrances  except  aa  therein  apecifled,  and  the  Incnmbrances  referred 
to  were  not  within  the  exception.  Tlu  exiilenee  of  the  ineumbranca  at  the 
time  fixed  in  the  agreement  for  the  execution  and  delivery  of  a  deed  was  a 
breach  of  the  agreement  on  his  part,  which  put  It  out  of  his  power  to  pei> 
form,  and  excused  the  plaintiff  from  tendering  payment  The  averment  In 
the  answer  that  the  defendant  would  have  discharged  the  incumbrances 
•  *  *  if  the  plaintiff  had  been  ready  and  willing  to  perform  on  his  part 
Is  wholly  immaterial.  The  act  of  conveying  the  premises  free  from  all  in- 
cumbrances was  to  be  concurrent  with  that  of  the  payment  of  the  purchase 
money.  The  plaintiff  was  under  no  obligation  to  pajr  his  mcxiey  to  the  ven- 
dor, and  trust  to  a  remedy  by  action  for  damages  in  case  the  vendor  failed 
to  remove  the  incumbrancea.  It  %oa*  the  duty  of  the  defendant  to  hate  caused 
them  to  be  diieharged  before  the  time  arrived  at  which  he  had  etipulated  to  convey. " 
(The  italics  are  ours.) 

It  may  also  be  said  that,  a  fortiori,  the  defendant  had  no  right  to 
compel  the  plaintiff  to  assume  his  obligation  to  pay  the  taxes,  al- 
though accompanied  by  an  offer  to  allow  the  amount  out  of  the  pur- 
chase money.  He  had  not  entered  into  any  such  contract,  and, 
however  such  an  offer  may  be  looked  upon  in  a  court  of  equity,  the 
case  is  one  at  law  resting  upon  strict  legal  right,  and  is  without 
equitable  aspect.  Oppenheimer  t.  Humphreys  (Sup.)  9  N.  T.  Supp. 
840,  affirmed  125  N.  Y.  733, 26  N.  E.  757,  It  is  easy  for  Tendors  of 
real  estate  to  secure  the  insertion  of  appropriate  stipulations  in  con- 
tracts of  sale  which  will  relieve  them  from  the  harshness  of  the  rule 
in  cases  where  they  rely  upon  the  money  they  expect  to  receive  from 
the  purchaser  for  tiie  discharge  of  liens.  In  most  cases  they  can  also 
find  relief  from  the  stress  of  the  situation  in  actions  for  specific  per- 
formance, but,  where  they  assume  the  position  of  exacting  a  for- 
feiture of  the  money  paid  by  the  vendee  upon  the  contract,  they  do 
so  under  claim  of  compliance  with  the  conditions  of  the  contract 
on  their  part,  and  they  cannot  justly  complain  of  the  demand  which 
the  law  makes  that  such  compliance  shall  be  full,  exact,  and  timely. 
The  defendant  cannot  now  claim  that  he  had  or  was  entitled  to  any 
additional  time  in  which  to  remedy  the  defects  complained  of. 
Where  the  contract  is  treated  as  at  an  end,  by  reason  of  the  failure 
to  perform  at  the  time  fixed  for  the  purpose,  and  the  equitable 
pow^er  of  the  court  is  not  invoked  to  compel  specific  performance, 
time  is  of  the  essence  of  the  contract,  and  certainly  may  be  made  so  bv 
tlie  acts  of  the  parties.  Schmidt  v.  Reed,  132  N.  Y.  108,  30  N.  E. 
P,73.  In  this  case  (page  113, 132  N.  Y.,  and  page  373,  30  N.  E.)  the 
court  says: 

"While,  at  law,  the  stipulated  time  of  performance  of  a  contract  of  sale 
and  conveyance  of  land  is  of  the  essence  of  the  contract,  it  is  not  essentially 
BO  In  equity,  and  there,  where  the  situation  of  the  parties  and  property  re- 
mains unchanged,  relief  will  not  necessarily  be  defeated  by  delay." 

Also:  "The  parties  to  a  contract  may,  by  Its  terms,  make  the  time  of  per- 
formance essentially  important,  and  Its  observance  in  that  respect  requisite 
to  relief.  Benedict  v.  Lynch,  1  Johns.  Ch.  370.  And,  when  that  is  not  so, 
either  of  the  parties  to  the  contract  may,  by  a  reasonable  notice  to  the  other 
party  for  that  purpose,  render  the  time  of  performance  as  of  Uie  essence  of 
the  contract,  and  avail  himself  of  forfeiture  on  default  Myers  v.  De  Mier, 
62  N.  Y.  647." 

The  case  shows  that,  several  days  prior  to  the  adjourned  day  for 
closing  the  contract,  the  counsel  for  the  plaintiff  notified  the  defend- 
ant's attorney  that  he  would  insist  that  the  liens  and  charges  upon 
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the  property  should  be  discharged  or  released  of  record  on  the  day 
and  at  the  time  so  fixed  for  closing  the  title.  There  is  no  claim  that 
the  notice  was  not  sufiBcient,  or  that  the  defendant  was  ignorant  of 
the  matters  npon  which  the  objections  of  the  plaintiff  were  founded. 
He  was  bound  to  comply  with  his  part  of  the  contract  on  the  day 
fixed,  and,  npon  his  failure  to  do  so,  the  plaintiff  was  entitled  to 
consider  it  at  an  end.  The  ca^es  cited  by  the  counsel  for  the  appel- 
lant are  actions  for  specific  performance,  which,  as  we  have  seen, 
rest  upon  other  principles.  We  are  of  the  opinion  that  the  case 
was  correctly  disposed  of  below,  and  that  the  judgment  shoald  be 
afQrmed,  with  costs. 

(U  Misc.  Rep.  509.)        ^r^ncK  t.   FRANCK  et  aL 

(Superior  Court  of  New  Ywk  City,  Oeneral  Term.    March  4,  18BS.) 

1.  Thiai. — Findings  of  Fact. 

A  finding  that  plaintiff  "has  failed  to  establish  a  case  by  a  clear  pre- 
ponderance of  evidence"  la  not  a  flodlng  of  fact,  though  It  was  designated 
as  such  in  the  decision. 

2.  Afpbal— Mattbbs  not  Appabknt  on  tbx  Rscobd. 

A  judgment  of  dismissal  will  not  be  disturbed  because  It  is  not  "on  the 
merits,"  where  the  only  finding  of  fact  is  that  plaintiff  "has  failed  to  es- 
tablish a  case  by  a  clear  preponderance  of  erldence,"  and  defendant  made 
no  request  for  a  further  flnding. 

Appeal  from  equity  t»m. 

Action  by  Anna  Maria  Franck  against  Christian  A.  Franck  and 
others  to  set  aside  certain  deeds.  The  complaint  was  dismissed, 
but  not  on  the  merits  and  without  costs,  and  defendants,  contending 
that  the  dismissal  should  liave  been  "on  the  merits,"  and  "with  costs," 
appeal.     Affirmed. 

Argued  before  SEDGWICK,  a  J.,  and  McADAM  and  BEEK- 
MAN,  J  J. 

Walter  I.  McCoy  and  Henry  P.  Starbnck,  for  appellants. 
David  Leventritt,  for  respondent 

BEEKMAN,  J.  The  plaintiff  claims  that  she  executed  a  deed 
of  certain  property  without  knowledge  of  the  fact,  but  believing, 
that  the  paper  she  was  signing  was  her  will, — a  belief  which  she 
charges  was  induced  by  representations  made  to  her  by  her  hus- 
band, who  profited  by  the  transaction.  This  action  was  brought 
to  set  aside  the  conveyance,  and,  the  husband  being  then  deceased, 
the  devisees  under  his  will  were  made  parties  defendant  At  the 
close  of  the  plaintiffs  case  a  motion  for  a  nonsuit  was  made,  which 
was  denied,  to  which  exception  was  taken.  The  defendants  then 
went  into  their  proofs,  which  were  sharply  antagonistic  to  those  of 
plaintiff,  and  upon  the  close  of  the  whole  case  a  motion  was  made 
by  the  defendants  to  dismiss  the  complaint  on  the  merits,  which  waa 
denied.  To  this  ruling  no  exception  was  taken.  T^e  trial  judge, 
having  then  taken  the  case  jinder  advisement,  made  the  following 
decision,  which,  omitting  the  preamble,  reads  as  follows: 
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"Findings  of  fact:  That  tbe  plaintiff  herein,  Anna  Maria  Franck,  has 
failed  to  establish  her  case  by  a  fair  prejwnderance  of  the  erldence.  Condu- 
Blons  of  law:  (1)  That  the  plaintiff  herein,  Anna  Maria  Franck,  has  failed 
to  establish  her  case  by  a  fair  preponderance  of  the  evidence.  (2)  That  ths 
complaint  herein  should  be  dismissed,  but  not  apon  the  merits,  and  without 
costs  to  said  defendants  or  either  of  them,  and  that  Judgment  be  entered  ac- 
cordingly." 

This  so-called  finding  of  fact  was  made  porauant  to  a  request  so 
to  do  tendered  by  each  of  the  appellants,  and  was  the  only  finding 
of  fact,  as  such,  which  they  asked  the  trial  judge  to  make,  and  its 
repetition  as  a  conclusion  of  law  was  also  requested  by  them.  The 
trial  judge  was  also  requested  to  find  as  a  conclusion  of  law  that 
the  complaint  should  be  dismissed  on  the  merits,  which  he  refused 
to  do,  and  exception  was  duly  taken  to  this  ruling,  as  well  as  to 
the  so-called  "second  conclusion  of  law,"  which  was  embodied  in  the 
decision  rendered  and  filed.  The  judgment  entered  by  direction  of 
the  trial  judge  adjudged  "that  the  complaint  of  the  plaintifF  herein 
be  dismissed,  and  that  said  plaintiff  be  nonsuited,  but  not  upon  the 
merits,  and  without  prejudice  and  without  costs  to  either  party  as 
against  the  other,  and  that  said  defendants  and  each  of  them  have 
judgment  accordingly."  Each  of  the  defendants  Christian  A. 
Franck  and  Alphonsus  A.  Franck  has  appealed  from  so  much  of  the 
judgment  "as  decrees,  decides,  and  adjudges  that  the  dismissal  of 
the  complaint  be  'not  upon  the  merits  and  without  prejudice';  and 
also  from  so  much  and  such  part  of  said  judgment  and  decree  as 
decrees,  decides,  and  adjudges  that  such  dismissal  of  the  complaint 
be  without  costs  to  said  defendant"  The  notices  of  the  appeal, 
howoTer,  expressly  state  that  the  appellants  do  not  appeal  from  so 
much  of  the  judgment  as  decrees,  decides,  and  adjudges  that  the 
complaint  be  dismissed.  The  defendant  Kracht  has  appealed  from 
the  judgment  as  a  whole.  The  cause  was  tried  and  judgment  ren- 
dered before  chapter  688  of  the  Laws  of  1894,  amending  section  1022 
of  the  Code  of  Civil  Procedure,  was  passed. 

We  do  not  think  that  the  so-called  "findings  of  fact"  was  such  a 
finding,  within  the  meaning  of  that  section.  It  is  true,  taken  as 
it  stands,  it  expressed  a  stage  in  the  mental  process  of  reaching  a 
conclusion  upon  the  facts  which  logically  should  have  led  to  a  find- 
ing of  the  facts  themselves  against  the  plaintiff;  but  the  facts  were 
not  BO  found,  and  we  have  no  power  to  supply  the  deficiency.  Pre- 
ponderance of  evidence  is,  ex  vi  termini,  superior  weight  of  evi- 
dence, and  necessarily  presupposes  proof  on  each  side  sufficient,  con- 
sidered by  itself,  to  support  the  allegations  to  which  it  relates.  The 
weighing  of  the  whole  evidence  is  the  function  of  the  trial  judge 
in  equiiy  cases,  and  of  a  jury  in  common-law  cases,  and  involves  a 
consideration  of  the  credibility  of  witnesses,  the  probabilities  of  the 
case,  and  the  marshaling  of  evidentiary  facts  in  their  true  relations, 
all  leading  up  to  a  conclusion  as  to  the  ultimate  facts  upon  which 
the  judgment  of  the  court  is  to  be  placed.  In  short,  the  quantum 
of  proof  is  sufficient;  it  is  the  quality  of  the  proof  which  enters  into 
the  question  of  its  weight  If  the  quantum  of  proof  is  sufficient,  a 
nonsuit  cannot  be  granted,  but  a  decision  upon  the  merits  should  be 
made,     if  the  evidence  does  not  preponderate,  but  stands  equally 
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balanced,  the  allegations  of  the  party  who  haa  tendered  the  issue 
must  be  deemed  to  have  been  fully  met  by  his  opponent,  and  the 
facts  should  be  determined  against  him.  This,  however,  was  not 
done  in  the  present  case.  Had  the  appellants  presented  proper 
requests  to  find,  or  perhaps  if  they  had  excepted  to  the  denial  of  the 
motion  to  dismiss  the  complaint  on  the  merits  made  at  the  close  of 
the  case,  and  had  they  also  appealed  from  the  judgment  as  a  whole, 
we  might  have  afforded  them  proper  relief,  but  the  condition  of  the 
record  is  such  that  the  only  question  we  can  determine  is  whether 
the  decision  was  such  as  to  warrant  a  dismissal  on  the  merits. 
How  can  we  so  determine,  in  the  absence  of  findings  of  fact  in  the 
decision  which  are  necessary  to  support  such  a  conclusion?  The 
only  "finding  of  fact,"  so  called,  in  the  decision,  was  the  one,  and 
the  only  one,  asked  for  by  the  appellants,  and  that  is  not  suflBcient 
on  which  to  rest  the  direction  for  judgment  which  they  asked.  We 
cannot  supply  findings  of  fact  which  the  trial  judge  has  not  made 
The  appellants  contend  that  there  is  authority  for  the  correction 
of  the  judgment,  which  they  ask,  and  refer  us  to  the  cases  of  Knight 
V.  Lithographing  Co.  (Super,  N.  Y.)  19  N.  Y.  Supp.  712,  and  Beach  v. 
Cooke,  28  N.  Y.  508,  at  page  538.  In  each  of  these  cases,  however, 
the  court  was  controlled  by  the  condition  of  the  record  in  relation 
to  findings  of  fact.  In  the  case  of  Knight  v.  Lithographing  Co.  the 
judgment  appealed  from  was  in  terms  a  dismissal  of  tiie  complaint 
on  the  merits.  The  appellate  court  corrected  the  judgment  by 
striking  out  the  words  "on  the  merits,"  saying:  "As  the  dismissal 
was  upon  the  plaintiff's  own  showing,  and  without  making  any  find- 
ings, it  should  not  have  been  upon  the  merits."  The  absence  of 
findings  thus  contributed  to  the  conclusion  that  the  dismissal  was 
not  upon  the  merits.  In  the  case  of  Beach  v.  Cooke,  supra,  the 
court  of  appeals  conceded  the  power  of  the  appellate  court  to  cor- 
i-ect  a  judgment  which  was  inappropriate  without  sending  the  case 
back  for  a  new  trial,  but  predicated  its  decision  upon  the  existence 
of  findings  of  fact,  and  confined  the  power  of  the  appellate  court  to 
framing  a  new  judgment  in  harmony  with  the  correct  legal  conclu- 
sions to  be  drawn  from  the  facts  so  found  in  the  court  below.  The 
record  in  the  case  at  bar  closely  approaches  the  conditions  which 
existed  in  Knight  v.  Lithographing  Co.  Here,  as  there,  proper  find- 
ings of  fact  are  absent,  and  we  have  therefore  nothing  upon  which 
we  can  proceed  in  order  to  make  the  desired  correction.  In  fact, 
the  judgment  as  it  stands  is  more  consistent  with  the  record  than  if  it 
had  been  made  upon  the  merits.  The  situation  is  largely  of  the  ap- 
pellants' own  mining,  and  they  cannot,  therefore,  justly  complain 
of  the  barrenness  of  their  appeal.  We  are  not  inclined,  however, 
to  give  costs  to  the  respondent,  especially  as  no  costs  were  awarded 
against  her  below.  The  judgment  should  therefore  be  affirmed,  but 
without  costs  of  this  appeal.     All  concur. 
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(10  Misc.  Rep.  62a) 

In  re  WEED'S  ESTATE. 

(Surrogate's  Court,  Madison  County.    December,  1894.) 

Tbakspbr  Tax— Assiommrnt  of  LsaACT — Liabilitt  of  Lroatef.. 

A  teetator,  who,  at  the  time  of  his  death,  was  supposed  to  be  worth  $20,< 
(XX),  bequeathed,  In  addition  to  other  legacies,  <Hie  of  $2,000  to  0.,  and 
named  one  D.  sa  his  executor.  After  his  death  it  was  dlscorered  that  D. 
had  destroyed  the  will.  Further  investigation  showed  that  D.  had  ob- 
tained all  the  money  and  securities  owned  by  testator,  and  invested  them 
in  bis  own  name  in  speculative  property,  which  was  then  practically 
worthless.  C,  by  threatening  D.  with  prosecution  for  his  criminal  act 
in  destroying  the  will,  procured  from  him  the  amount  of  her  legacy,  which 
she  then  assigned  to  him.  The  amount  of  such  legacy  was  paid  with  the 
individual  property  of  D.,  no  part  of  which  bad  ever  belonged  to  testator. 
Testator's  estate  only  realized  about  $720.  D.  never  qualified  or  assumed 
to  act  a;s  executor.  HrU,  that  C.  was  not  liable  to  transfer  tax  on  the 
amoimt  of  her  legacy. 

Assessmeut  of  the  collateral  inheritance  tax  a^iainst  the  estate  of 
Samuel  R  Weed,  deceased. 

M.  H.  Kiley,  for  administrators  of  S.  Heniy  Davis,  deceased. 
E.  N.  Wilson,  for  Carrie  W.  Johnson. 
J.  A.  Johnson,  for  comptroller. 

KENNEDY,  S.  Bamoel  B.  Weed  died  at  the  town  of  Cazenoria, 
N.  Y.,  on  the  20th  day  of  August,  1891,  leaving  a  will  in  and  by  which, 
among  other  legacies,  he  gave  to  Carrie  W.  Johnson  |2,000,  and  ap- 
pointed his  nephew,  S.  Henry  Davis,  one  of  his  executors.  At  the 
date  of  his  will,  July  15, 1887,  he  was  supposed  to  be  worth  $20,000 
or  more.  Immediately  after  his  death  his  legatees  learned  that 
said  Davis  had  destroyed  the  will,  and  also  claimed  that  the  testator 
left  no  property.  Investigation  showed  that  said  Davis  had  obtained 
substantially  all  the  money  and  securities  owned  by  the  testator, 
and  invested  them  in  his  own  name,  or  in  the  name  of  another  in  his 
interest,  in  speculative  schemes  or  property  in  other  states  which 
were  of  very  little  valne  and  practically  worthless.  Within  a  day 
or  two  after  Mr.  Weed's  death,  Mrs.  Johnson  demanded  of  said  Davis 
the  amount  of  her  legacy,  and,  by  means  of  threats  of  prosecution 
for  his  criminal  act  in  destroying  the  will,  procured  from  him  the 
amount  of  her  legacy,  she  at  the  same  time  assigning  it,  and  all  her 
interest  in  and  to  the  same  to  said  Davis.  This  legacy  was  paid  for 
with  the  individual  property  of  said  Davis,  no  part  of  the  considera- 
tion having  ever  belonged  to  Mr.  Weed,  nor  was  any  part  of  it  the 
avails  of  property  which  said  Davis  ever  obtained  from  the  testator. 
Within  a  few  days  after  the  payment  of  this  legacy  said  Davis  died, 
and  administrators  were  appointed  to  settle  his  estate.  Proceed- 
ings were  thereafter  commenced  in  the  surrogate's  court  to  establish 
and  probate  said  destroyed  will,  and,  after  considerable  time  spent 
in  litigation,  the  same  was  duly  admitted  to  probate.  The  total 
assets  of  the  Weed  estate,  as  ascertained  by  the  parties  interested 
and  by  the 'appraiser  appointed  for  the  purpose  of  assessing  the 
inheritance  tax,  amounted  to  the  sum  of  |719.50,  from  which  is  to  be 
deducted  f  150  for  funeral  expenses,  leaving  only  the  sum  of  f 569.50 
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to  be  distributed  among  the  legatees.  Tbe  pro  rata  shares  of  this 
sum  among  the  legatees  of  said  will,  omitting  some  expenses  of  ad- 
ministration, are  as  follows:  Carrie  W.  Johnson,  niece,  f  112.76; 
Susan  Davis,  sister,  f  169.14;  Edwin  R.  Davis,  nephew,  f  112.76;  S. 
Henry  Davis,  nephew,  f  169.14;  Presbyterian  Church,  f5.6i3. 

Assuming  that  the  amounts  of  the  shares  of  the  niece  and  nephews 
are  as  above  stated,  they  are  not  liable  to  any  tax,  for  tiie  reason 
that  all  of  them  amount  only  to  the  sum  of  f394.66.  A  tax,  how- 
ever, of  5  per  cent,  was  assessed  upon  Mrs.  Johnson's  legacy  of  f  2,000, 
being  the  sum  paid  to  her  by  S.  Henry  Davis,  upon  the  theory  that, 
having  received  the  amount  designated  in  Mr.  Weed's  will  as  her 
legacy,  it  was  liable  to  the  tax  Mrs.  Johnson  claims  that  she  is  not 
liable  to  pay  any  tax  upon  the  amount  paid  her,  for  the  reason  that 
her  legacy  was  not  paid  with  funds  that  were  ever  a  part  of  the  Weed 
estate,  having  been  sold  and  assigned  to  Davis  for  tlie  sum  oi  ^000. 
The  administrator  of  S.  Henry  Davis  claims  that  his  estate  is  in  no 
event  liable  to  a  tax,  because  the  sum  going  to  his  estate  as  assignee 
aad  legatee  amounts  only  to  the  sum  of  |281.90,  and  the  total  assets 
of  the  Weed  estate  are  less  than  f  500,  going  to  nephews  and  nieces. 
We  think  the  claim  of  each  appellant  ia  correct,  for  the  reason  that 
the  only  property  liable  to  the  inheritance  tax  is  that  of  which  a 
person  died  seised  or  possessed,  and  Mr.  Weed  was  never  seised  of 
any  portion  of  the  |2jp00  paid  to  Mrs.  Johnson.  Previons  to  Mr. 
Weed's  death,  S.  Henry  Davis  had  obtained  possession  of  nearly  all 
of  the  testator's  property,  and  squandered  it  in  worthless  invest- 
ments, so  that  at  the  time  of  his  death  he  was  only  seised  or  pos- 
sessed ot  the  snm  of  f719.50  and  a  worthless  claim  against  his 
nephew  for  the  property  taken  from  him.  But  it  is  claimed  that 
because  S.  Henry  Davis  was  named  as  executor  in  the  Weed  will,  and 
paid  Mrs.  Johnson  |2,000  for  her  I^acy,  and  took  an  assignment 
thereof  to  himself,  either  Mrs.  Johnson  or  the  estate  of  said  Davis  is 
liable  for  the  tax  on  the  amount  paid  her.  We  do  not  think  the  fiict 
that  Davis  vras  named  as  executor  in  the  Weed  will  is  of  any  im- 
portance in  determining  the  question  at  issue,  because  at  the  time 
of  the  payment  to  Mrs.  Johnson  the  will  had  not  been  probated,  and 
he,  therefore,  sustained  no  official  relations  to  the  Weed  estate.  As 
he  had  not  assumed  to  act  and  did  not  propose  to  qnalify  as  an 
executor,  he  had  the  same  right  to  take  an  assignment  of  Mrs.  John- 
son's legacy  as  any  other  individual,  and  pay  ther^or  any  sum  that 
Mrs  Johnson  would  consent  to  accept,  and  when  he  purchased  it 
with  his  individual  funds  he  took  the  assignment  burdened  with  the 
hazard  that  upon  the  settlement  of  the  Weed  estate  there  might  not 
be  sufficient  funds  to  pay  it  in  full,  or  any  portion  of  it,  and  impressed 
with  any  inheritance  tax  that  the  law  might  impose  upon  Mrs.  John- 
son's share  of  the  assets.  The  assignment  could  only  carry  with 
it  whatever  interest  Mrs.  Johnson  might  ultimately  have  in  the  Weed 
estate;  nor  could  said  Davis  recover  from  said  estate  as  assignee  any 
larger  sum  than  her  pro  rata  share  of  the  assets.  It  is  not  the 
legacy  that  is  taxable,  but  the  prc^perty  ot  which  a  testates  dies 
seised  or  possessed  applicable  to  the  payment  of  the  legacy.  Hie 
fact  that  Davis  paid  Mrs.  Johnson  $2,000  for  her  legacy,  then  wortii 
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bnt  1112.76,  is  a  matter  which  does  not  concern  the  state.  It  can 
derive  no  benefit  from  the  private  contract  of  legatees.  If  the  in- 
heritance tax  can  be  based  upon  the  amount  paid  on  snch  contracts, 
instead  of  upon  property  seised  or  possessed  by  the  deceased  at  his 
death,  there  would  be  no  sure  standard  for  the  assessment  of  the 
tax.  The  state  Iiaving  declared  what  property  is  assessable,  and 
how  the  tax  thereon  is  to  be  collected,  its  officers  can  do  no  more 
than  enforce  the  law  as  they  find  it.  Having  provided  a  method  for 
the  assessment  and  collection  of  tiie  tax,  such  officers  must  accept 
it  in  the  discharge  of  their  duties.  The  statute,  wliich  clearly  de- 
fines the  duty  of  the  executor  in  the  collection  of  a  tax,  is  in  part  as 
follows: 

"Any  administrator,  ezecator  or  trustee  having  in  charge  or  tmst  any  leg- 
acy or  property  for  dlstrlbntlon  subject  to  the  said  tax  shall  deduct  the  tax 
therefrom,  or  if  the  legacy  or  property  be  not  money,  he  shall  collect  the  tax 
thereon  upon  the  appraised  value  thereof  from  the  legatee  or  person  en- 
titled to  such  property,  and  he  shall  not  deliver,  <»  be  compelled  to  deliver, 
any  specific  legacy  or  property  subject  to  tax  to  any  person  until  he  shall 
have  collected  the  tax  thereon."    Laws  1892,  c.  399,  i  S. 

It  will  be  seen  that  when  the  executor  has  collected  the  tax  upon 
the  appraised  value  of  property,  except  money,  liis  duty  is  ended. 
Lf  he  pays  the  legacy,  or  any  portion  of  it,  without  first  deducting  the 
tax ,  he  becomes  personally  liable  to  the  state  for  the  amount  He 
must  collect  the  tax  upon  personal  property  from  the  assets  within 
his  hands,  and  he  is  not  authorized  to  collect  it  from  any  other 
source.  Whether  a  legacy  is  of  much  or  little  value,  or  whether  it 
will  sell  for  its  face  or  not,  is  a  matter  with  which  he  has  notliing 
to  do,  and  over  which  he  has  no  control.  The  tax  thereon  can 
neither  be  increased  nor  diminished  by  amy  act  of  the  legatee.  An 
assignee  purchasing  a  legacy  buys  it  at  his  peril,  and  has  no  remedy 
against  the  estate  if  there  should  be  a  lo«s  from  his  investment  In 
the  present  case  Mrs.  Johnson  has  received  no  property  from  the 
Weed  estate  in  payment  of  her  legacy,  and  makes  no  claim  for  it. 
She  owes  it  nothing,  and  is  under  no  obligation  to  it,  because  she 
las  received  nothing  from  it  The  estate  owes  her  nothing,  and 
;aii  demand  nothing  from  her.  She  has  parted  with  her  legal  right 
:o  the  legacy  bequeathed  to  her,  but  in  parting  with  it  neither  she 
lor  her  assignee  could  deprive  the  state  of  its  legal  right  to  collect 
:he  tax  that  might  become  due  upon  the  decedent's  property  if  it 
>vere  of  sufficient  amount  to  be  taxable.  This  right  is  based  upon 
he  existence  of  assets  in  the  hands  of  an  executor.  He  must  de- 
iuct  the  tax  or  collect  it  from  the  property  in  his  hands.  He  can 
naintaia  no  action  against  the  legatee  for  the  recovery  of  the  tax 
m  personal  property.  He  must  get  it  from  the  assets  in  his  hands, 
LDd,  having  done  this.  Ills  duty  is  ended.  In  this  proceeding  the 
otal  assets  of  the  Weed  estate  are  |719.50,  and  yet  Mrs.  Johnson  or 
ler  assignee  is  asked  to  pay  a  tax  on  f2,000,  being  $1,280.50  more 
han  the  testator  was  seised  or  possessed  of  at  the  time  of  his  death. 
These  figtires  are  an  unanswerable  argument  against  the  claim  of  the 
•tate  for  the  recovery  of  any  tax  whatever.  An  order  may  there- 
ore  be  entered  vacating  and  setting  aside  the  former  assessment  of 
he  tax  in  this  matter.     An  order  may  also  be  entered  allowing 
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each  appellant  f20  costs  and  expenses  on  each  appeal,  payable  from 
any  inheritance  taxes  in  the  hands  of  the  county  treasurer;  but  this 
order  is  conditioned  upon  and  subject  to  the  approval  of  the  comp- 
troller of  the  state  of  New  York.     Ordered  accordingly. 


aO  Misc.  Rep.  642.)       i„  ^  SKILLMAN'S  ESTATE. 

(Surrogate's  CkNirt,  Westchester  Clounty.    December,  1894.) 

iMHBBITAjrCG  TaZ—ExRHFTIONS— AMOUNT  OV  LSOACT. 

I^ws  1892,  c.  309,  8  2,  exempts  from  the  transfer  tax  bequests  to  chil- 
dren, etc.,  of  personal  property  amounting  to  lees  than  $10,000.  Section  22 
provides  that  the  word  "property,"  as  used  In  the  act,  shall  be  taken  to 
mean  the  property  or  interest  therein  of  testator,  and  not  the  property 
or  Interest  transferred  to  individual  legatees.  HddL,  that  where  the  dis- 
tributive shares  of  children  in  the  estate  of  their  deceased  father  are  less 
than  $10,000  each,  they  are  not  taxable,  though  In  the  aggregate  they 
exceed  $10,000. 

Accounting  by  Archibald  A.  Skillman,  administrator  of  Edward 

Skill  man,  deceased. 

M,  J.  A.  McCaffery,  for  the  administrator. 
John  Hoag,  county  treasurer,  in  pro.  per. 

COPFIN,  S.  The  late  decision  of  the  court  of  appeals  in  Re 
Hoffman's  Estate,  143  N.  Y.  327,  38  N.  E.  311,  confronts  me  in  this 
case.  If  it  is  to  be  followed,  then  the  distributive  shares  of  these 
sons,  although  less  than  |10,000  each,  should  be  decreed  to  be  subject 
to  a  tax  of  1  per  cent.  It  is  abundantly  shown  in  the  opinion  in 
that  case  that  it  was  the  settled  doctrine  of  that  court  that  the 
tax  is  one  upon  the  right  of  succession,  levied  upon  successors 
in  respect  to  the  estates  to  which  they  succeeded,  and  not  upon 
the  decedent's  estate  as  such,  upon  which,  in  the  aggregate,  no  tax 
was  imposed.  The  case  hinged  upon  the  construction  of  section 
22,  c.  399,  Laws  1892,  which  provides  that  "the  words  'estate'  and 
'property,'  as  used  in  this  act,  shall  be  taken  to  mean  the  property 
or  interest  therein  of  the  testator,  intestate,  grantor,  bargainor  or 
vendor,  passing  or  transferred  to  those  not  herein  specifically  ex- 
empted from  the  provisions  of  this  act,  and  not  as  the  property  or 
interest  therein  passing  or  transferred  to  individual  legatees,  de- 
visees, heirs,  next  of  kin,  donees  or  vendees,"  etc.  The  learned  judge 
proceeds  to  say : 

"We  must  look  for  some  place  in  the  act  where  the  word  'property'  Is  used 
by  Itself,  and,  to  some  extent,  ambiguously,  and  therefore  needs  the  help  of 
a  definition.  We  find  snch  a  possible  place  In  section  2,  where  the  phrase  Is, 
'unless  It  is  personal  property  of  the  value  of  ten  thousand  dollars  or  more.' 
That  may  mean  the  aggregate  value  of  all  the  property  transferred  to  tax- 
able  persons,  or  the  separate  value  of  each  several  transfer.  We  had  said 
that  It  meant  the  latter,  but  now  comes  the  legislature  declaring  that  the 
word  'property'  shall  mean  what  property  passes  to  those  not  exempted,  and 
not  what  passes  to  individual  transferees.  While  the  prohibition  cannot  ap- 
ply to  the  general  theory  of  the  tax,  it  can  apply  to  this  description  of  a 
specific  limitation.    We  bad  said  that  It  related  to  the  property  of  individual 
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transferees,  but  that  constmctlon  sectton  22  was  Intended  to  fmrbid  and  to 
prevent  If  it  does  not  mean  that,  I  am  unable  to  peroeiTe  any  office  It  cian 
perform  or  any  porpoee  it  can  subserre." 

It  may  seem  presnmptuous  for  this  court  to  present  a  solntion,  other 
than  the  above,  of  the  difficulty  encountered  by  the  able  jurist  who 
delivered  the  opinion,  but  it  may,  with  hesitation,  be  attempted,  and 
is  this:  It  had  been  held  by  this  court  in  Re  Peck  (Surr.)  9  N.  Y. 
Supp.  465,  and  in  Re  Underbill's  Estate  (Surr.)  20  N,  Y,  Supp.  134, 
that  the  fair  market  value  of  each  several  transfer  to  legatees,  to 
be  fixed  by  the  appraiser,  was  not  the  amount  given,  but  the  amount, 
less  the  interest  to  the  time  when  it  became  payable  to  the  legatee 
or  transferee,  and  hence  that  a  legacy  of  |500  to  a  collateral  was 
not  subject  to  the  tax.  Interest  was,  in  like  manner,  deducted  from 
taxable  legacies.  This  practice  was  thereafter  followed  in  this  and 
some  other  like  courts,  except  that  of  New  York  (In  re  Bird's  Es- 
tate [Burr.]  11  N.  Y.  Supp.  895),  until  the  enactment  of  the  section 
in  question,  which  rendered  it  necessary  to  tax  them  as  of  the  value 
they  possessed  in  the  hands  of  the  testator,  and  not  of  their  value 
when  reaching  the  hands  of  the  legatees,  etc.  These  cases  must 
have  been  known  to  the  person  or  committee  who  prepared  the  act 
of  1892,  and  section  22  was  inserted,  presumably,  in  order  to  settle 
the  question  effectually:  and  that,  it  strikes  me,  was  the  only  object 
of  that  section  in  this  regard.  If  we  are  to  follow  the  decision  in 
the  Case  of  Hoffman's  Estate,  vi  herj  the  interest  of  the  mother  was 
less  than  f  10,000,  and  was  held  to  be  taxable  at  1  per  cent  because 
all  of  the  interests  transferred  exceeded  that  sum,  then  if  a  legacy 
of  |5,000  be  given  to  a  widow,  f  2,500  to  a  son,  |2,500  to  a  daughter, 
and  |2,000  to  a  niece,  all  are  alike  subject  to  a  tax,  the  sums  given 
to  the  widow  and  children  at  1  per  cent.,  and  to  the  niece  at  5  per 
cent 

Now,  by  section  22,  the  property  or  interest  therein  referred  to 
relates  only  to  such  as  is  not  specifically  exempted  from  the  provi- 
sions of  the  act;  and  section  2  expressly  provides  that  transfers  by 
will  or  intestate  law  to  the  widow  or  any  child,  etc.,  shall  not  be 
subject  to  any  tax  where  the  personal  property  so  transferred  is 
less  than  flO.OOO  in  value,  and,  if  more  than  that,  it  shall  be  subject 
to  a  tax  of  1  per  cent  The  words,  "of  any  father,  mother,  husband, 
wife,  child,"  etc.,  are  to  be  taken  distributively,  so  that  $50,000  in 
legacies  may  be  bequeathed  to  them  in  sums  less  than  |10,000  each, 
and  thus  they  shall  be  exempt  from  taxation.  If  this  be  so,  then 
it  seems  to  me  that  the  doctrine  laid  down  in  Re  Hoffman's  Es- 
tate is  subversive  of  the  provisions  of  the  act  itself,  pro  tanto.  It, 
doubtless,  will  be  considered  in  a  high  degree  presumptuous  also 
for  a  court,  so  very  inferior  as  this,  to  even  question,  much  more 
to  have  the  assurance  to  disregard,  the  dictum  of  the  most  exalted 
tribunal  in  the  state;  but  it  is  believed  that,  if  the  reason  above 
assigned  for  the  enactment  of  the  section  in  question  had  been 
brought  to  the  attention  of  that  court,  the  result  might  have  been 
different.  It  says,  in  the  opinion:  "We  had  said  it  [the  former 
act]  related  to  the  property  of  individual  transferees,  but  that  con- 
struction section  22  was  intended  to  prevent.     If  it  does  not  mean 


'Digitized  by 


Google 


782  MEW  YORK  SUFFLEBIENT,  vol.  32.  [Cir.  Ct. 

that,  I  am  nnable  to  perceive  any  office  it  can  perform,  or  any  use- 
ful purpose  it  can  subserve."  Without  the  necessity  there  of  grop- 
ing for  a  hidden  and  doubtful  meaning  and  purpose,  it  is  here  at- 
tempted to  be  shown  that  the  meaning  is  clear,  and  the  purpose  to 
be  subserved  waa  the  imposition  of  the  tax  upon  the  value  of  the 
legacy,  etc.,  in  the  hands  of  the  testator  or  intestate,  and  not  its 
value  to  the  legatee  or  distributee,  shorn  of  interest  until  payable. 
The  situation  is  very  embarrassing;  nevertheless  I  must  declare 
my  conviction  that  the  distributive  shares  of  these  sons  are  not 
subject  to  the  tax.     Ordered  accordingly. 


(11  Misc.  Rep.  232.)  

BRIGDEN  v.  OSMTTN. 

(Circuit  Oxirt,  Cayuga  Ck>nnty.    January,  189S.) 

New  TBiAii—lNSTRCCTiOKS— Misapprehension  of  Testimont. 

A  new  trial  will  be  granted  where  an  lnstmcti<m  is  given  based  on  tbe 
mlsapprebraision  of  the  testimony,  though  no  excepttMi  was  taken,  and 
no  request  made  for  a  proper  Inatructlon. 

Action  by  William  Brigden,  as  executor,  against  Charles  H. 
Osmun.  There  was  verdict  in  favor  of  defendant,  and  plaintiff 
moves  for  a  new  trial  on  the  minutes.     Granted. 

8.  Edwin  Day,  for  the  motion. 
Dean  &  Horton,  opposed. 

ADAMS,  J.  This  case  is  certainly  a  most  remarkable  one.  In 
whatever  aspect  it  is  viewed.  The  circumstances  upon  which  the 
plaintiff  relies  to  maintain  his  action  are  exceptional,  and  no  less 
so  are  those  urged  in  support  of  this  motion.  The  action  is  brought 
to  recover  moneys  which  the  plaintiff  claims  are  owing  the  estate  of 
his  deceased  wife  from  the  defendant,  who  was  her  former  hus- 
band, from  whom  she  had  obtained  a  divorce;  and  the  amount 
claimed  is  to  reimburse  the  wife's  estate  in  part  for  moneys  which 
she,  in  her  lifetime,  or  the  plaintiff  since  her  death,  was  compelled 
to  refund  to  the  estate  of  the  former's  father  in  compliance  with  an 
adjudication  declaring  her  guilty  of  a  fraud  which  it  is  virtuiUly 
conceded  was  conceived  and  executed  by  the  defendant  The  evi- 
dence adduced  upon  the  trial  discloses  several  other  facts  which 
tend  to  stamp  the  case  as  decidedly  unique,  but  it  is  hardly  neces- 
sary that  they  should  be  considered  upon  this  application.  It 
appears,  however,  that  the  trial  of  the  action  was  quite  -as  uncon- 
ventional as  were  the  proceedings  already  adverted  to,  for  the  case 
was  submitted  to  the  jury,  with  the  tacit,  if  not  open,  assent  of  both 
parties,  upon  an  issue  which  was  not  raised  by  the  pleadings,  al- 
though it  was  the  only  one  which  presented  any  question  of  fact 
Moreover,  it  now  appears  that  the  jury  was  permitted  and  in- 
structed to  consider  such  question  upon  a  clear  misapprehension 
of  the  evidence,  to  which  instruction  not  only  was  no  exception 
taken  by  the  plaintiff's  counsel,  but  the  attention  of  the  court  was 
not  even  directed  to  the  error  which  it  is  now  claimed  was  com- 
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mitted.  The  oncontradicted  eridence  discloses  that  upon  the  liOth 
July,  1880,  the  plamtifTs  testatrix  and  the  defendant  entered  into 
an  agreement  by  the  terms  of  which  the  defendant  undertook  to 
prevent  the  probate  of  the  will  of  Mile  Rerce,  the  father  of  the 
testatrix.  The  expenses  of  all  proceedings  and  litigation  made 
necessary  by  this  undertaking  were  to  be  borne  by  the  testatrix, 
and  the  defendant  was  to  receive  one-half  of  the  net  avails  by  way 
of  compensation  or  reward  for  his  services  in  her  behall  The  un- 
dertaking proved  a  successful  one,  to  this  extent  at  least:  that  a 
compromise  was  effected  between  those  interested  in  the  estate 
of  Milo  Pierce,  in  consequence  of  which  plaintiff's  testatrix  received 
several  thousand  dollars  in  excess  of  whaJ:  she  would  have  been 
entitled  to  had  her  father's  estate  been  disposed  of  in  accordance 
with  the  terms  of  his  will.  Unfortunately,  however,  one  of  the 
heirs  was  a  minor  at  the  time  the  settlement  and  distribution  were 
made,  and,  upon  arriving  at  her  majority',  instead  of  ratifying  the 
same,  she  repudiated  it,  and  brought  an  action  which  resulted  in 
the  adjudication  hereinbefore  mentioned.  Upon  the  determina- 
tion of  this  action,  plaintiff's  testatrix  was  compelled  to  restore  the 
sum  of  f  1,800  in  satisfaction  of  her  share  of  the  judgment  entered 
therein,  and,  after  her  decease,  the  plaintiff  was  obliged  to  pay  over 
to  the  administrator  of  the  estate  of  Milo  Fierce  the  additional 
sum  of  #643.23,  to  make  good  his  wife's  proportion  of  the  amount 
required  by  such  administrator  to  meet  some  unexpected  debts  and 
expenses  of  the  estate,  and  it  is  to  recover  one-half  of  these  two 
sums  that  this  action  is  brought  Upon  the  trial  considerable  evi- 
dence was  introduced  tending  to  show  that,  whatever  claim  or  right 
Mrs.  Brigdoi  may  have  had  to  demand  contribution  from  the  defend- 
ant, she  had  in  her  lifetime  either  settled  with  him  or  forgiven  him 
the  debt;  and  upon  this  issue  the  jury  found  in  favor  of  the  de- 
fendant The  case  was  tried  upon  tiie  supposition  that  both  of  the 
sums  hereinbefore  specified  were  paid  over  or  refunded  by  Mrs. 
Brigden  in  her  lifetime.  Indeed,  the  plaintiff's  own  witness  Kellogg 
was  asked  by  plaintiff's  counsel  how  much  Marania — ^the  testatrix — 
paid  to  make  good  the  deficiency  in  the  Milo  Pierce  estate,  and  he 
answered,  "Bhe  paid  one-fifth, — IC43.23."  Acting  upon  the  tissump- 
tion  that  this  was  literally  true,  the  jury  was  instructed,  in  sub- 
stance, that  plaintiff  was  entitled  to  recover  both  amounts,  if  any- 
thing, and  that  on  the  other  hand,  if  the  defendant  had  been  re- 
leased from  any  claim  for  contribution,  by  Mrs.  Brigden  in  her  life- 
time, such  release  embraced  the  sum  last  mentioned  as  well  eis  the 
larger  sum;  and  such  instruction  was  apparently  acquiesced  in 
by  plaintiff's  counsel.  But  the  attention  of  the  court  is  now  di- 
rected to  the  fact  that  this  sum  was  not  paid  until  after  the  de- 
cease of  plaintiff's  testatrix,  and  that  when  the  witness  Kellogg 
testified  tiiat  Marania  paid  one-fifth  he  doubtless  meant  that  the 
estate  paid  that  amount  because  at  the  time  it  was  paid  she  was 
dead,  and  therefore  could  not  have  paid  it  in  person.  This  being 
the  case, — ^as  it  unquestionably  is, — it  necessarily  follows  that 
through  a  misapprehension  of  the  testimony  of  the  witness  Kellogg, 
by  both  court  and  jury,  a  verdict  has  been  rendered  which  is  against 
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fhe  evidence,  because  it  is  quite  imposaible  to  ghre  to  snch  evideBce 
a  constmction  which  would  liaTe  warranted  tiie  jury  in  reaching 
the  conclnsion  that  the  release  or  discliarge  of  any  daim  which 
existed  against  defendant  in  favor  of  Ids  former  wife  woold  opa<- 
ate  to  inclnde  any  which  might  thereafter  arise  in  favor  of  her 
estate.  In  the  agreement  of  December  13,  1880,  which  was  par- 
ticipated in  and  executed  by  defendant  as  attorney  for  his  wife, 
it  was  provided  that  each  of  tlie  beneficiaries  shool'd  pay  one-fifth 
of  any  deficiency  which  might  arise  in  the  settlement  ci  the  estate 
of  Milo  Pierce.  It  would  seem,  therefore,  that  the  plaintiff  was 
not  only  boond  to  make  good  the  share  of  his  wife  in  whatever 
deficiency  might  exist,  bat  that,  in  view  of  the  defendant's  eon- 
tractnal  relations  with  his  wife  and  with  her  cobeneficiaries,  as  well 
as  with  the  estate  of  her  father,  he  was  also  justified  in  calling  npon 
him  to  contribute  his  proportionate  part  of  such  sttare,  or  <me-half 
thereof.  It  is  quite  possible  that  some  adequate  defense  to  sndb  a 
claim  might  be  famished  upon  another  trial,  when  the  qnestion  is 
fairly  raised,  but  none  has  been  suggested  as  yet;  and  it  may  be 
that  evidence  can  be  furnished  which  will  warrant  the  inference 
that  Mrs.  Brigden,  in  her  lifetime,  intended  to  release  the  defend- 
ant from  any  claim  for  contribution  which  might  thereafter  arise, 
as  well  as  from  that  which  already  existed,  but,  as  has  been  sag- 
gested,  no  such  inference  can  fairly  be  drawn  from  the  evidence  as 
it  now  stands.  There  is  not  an  intimation  that  any  further  demand 
from  the  estate  of  her  father  was  anticipated  when  she  released 
the  defendant,  and  therefore  neither  court  nor  jury  can  say  that 
such  a  demand  was  within  the  contemplation  of  her  release.  But, 
on  the  contrary,  the  inference  might  be  drawn  with  equal  propriety 
that,  had  she  known  there  was  an  additional  sum  to  be  paid  in  order 
to  balance  up  her  indebtedness  to  the  estate,  she  would  have 
insisted  upon  the  defendant's  contributing  some  portion  of  the 
entire  amount,  instead  of  releasing  him  from  the  payment  of  his 
quota  of  the  $1,800.  In  whatever  view  may  be  taken  of  the  case,  but 
one  concIuBion  can  be  reached,  and  that  is  that  the  verdict  is  not 
warranted  by  the  evidence,  and  the  error  is  therefore  one  which 
sliould  be  corrected  by  the  trial  court,  even  though  no  exception 
was  taken  to  the  charge,  and  no  request  made  for  a  direction. 
Shearman  v.  Henderson,  12  Hun,  170;  Luena  v.  McEnema,  19  Hun, 
14;  Kelly  v.  Frazier,  27  Hun,  314;  Smith  v.  Insurance  Co.,  49  N.  Y. 
211.  But  this  also  seems  to  be  a  case  where  it  is  peculiarly  appro- 
priate that,  as  a  condition  of  obtaining  a  new  trial,  the  plaintiif 
should  pay  the  costs  of  the  former  one.  Bailey  v.  Park,  5  Hon,  41; 
Kelly  V.  Frazier,  supra 
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(11  MiK.  Bep.  626.) 

OABTBE  EIOBJ  CO  T.  HOWARD. 

(City  Court  of  New  York,  General  Term.    March  19,  1885.) 

NiGOTiABLE  Instbchkntb— Liability  of  Indobsbhs. 

The  presumption  that  a  person  who  Indorsed  a  note  payable  to  another 
Intended  to  become  liable  only  as  a  second  Indorser  Is  not  oyercome  by 
evidence  that  he  Indorsed  the  note  at  the  request  of  the  makers,  who  said 
that  they  owed  a  bill,  and  that  their  creditor  was  short,  and  wanted  some 
discount,  and  that  he  Indorsed  the  note  for  the  purpose  of  facilitating  Its 
discount  for  such  creditor. 

Appeal  from  trial  term. 

Action  by  tlie  Carter  Bice  Company  against  John  Howard  on  a 
promissory  note.     Plaintiff  was  nonsuited,  and  appeals.     Afl9rmed. 

Ai^ed  l)efore  EHMJCH,  0.  J.,  and  VAN  WYOK  and  NEW- . 
BUEGEB,  JJ. 

H.  A.  Sperry,  for  appellant 
D.  A.  Spellissy,  for  respondent 

VAN  WYCK,  J.  The  plaintiff,  the  payee  of  the  note  sued  upon 
and  made  by  Russell  Bros.,  sues  the  defendant  as  indorser  thereof, 
under  the  allegation  that  he  indorsed  the  note  before  its  delivery 
to  plaintiff  for  the  purpose  of  giving  credit  to  the  makers  thereof 
with  the  plaintiff  (payee),  and  this  allegation  was  specifically  denied 
by  the  answer.  The  court  properly  refused  plaintiff's  request  to 
have  the  defendant  assume  the  aflBrmative.  The  only  witness  called 
by  plaintiff  to  sustain  this  allegation  was  the  defendant  himself,  the 
Irregular  indorser,  who  testified  that  he  indorsed  the  note  at  the 
request  of  the  makers,  who  said  that  they  owed  a  bill  to  the  Carter 
Bice  Company,  and  that  that  company  was  short  and  wanted  some 
discount,  and,  for  the  purpose  of  getting  the  note  discounted  for  that 
company's  accommodation,  "the  makers  asked  me  to  sign  it  as  an  in- 
iorser  for  the  purpose  of  facilitating  its  discount"  This  is  all  of 
the  evidence  as  to  the  indorsement  of  defendant,  and  this  proof  cer^ 
'ainly  does  not  overcome  the  well-settled  presumption  of  law  that 
I  person  making  such  ani  irregular  indorsement  intended  to  become 
iable  only  as  second  indorser,  and  that  on  the  face  of  the  paper, 
vithout  explanation,  he  is  to  be  regarded  as  second  indorser,  and,  of 
lourse,  not  liable  upon  the  note  to  the  payee,  who  is  supposed  to  be 
he  first  indorser.  Coulter  v.  Richmond,  59  N.  Y.  481,  Tlie  plain- 
iff  was  properly  nonsuited,  and  the  judgment  must  be  af&rmed, 
vith  costs.     All  concur. 


11  Misc.  Uep.  620.) 

MARSTON  et  al.  v.  BAERENKLAN. 

(City  Court  of  New  Yori,  General  Term.    March  19,  1895.) 

iVTDBiTCE — Pertinbnct— Value  of  Sbrticbs. 

Where  plaintiff  in  an  action  for  professional  services  alleged  to  have 
been  rendered  at  an  agreed  price  testified  that  such  price  was  fixed  by  the 
agreement,  evidence  as  to  the  fair  and  reasonable  value  of  such  services 
■wa.a  properly  excluded. 
v.32N.v.8.no.7 — 50 
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Appeal  from  trial  term. 

Action  by  Howard  T.  Maraton  and  others  against  Gustav  A. 
Baerenklan  for  profesdonal  services.  EVom  a  judgment  entered  on 
a  verdict  in  favor  of  defendant,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiffs  appeal.     Affirmed. 

Argued  before  EHRLICH,  C.  J,  and  VAN  WTCK,  J. 

J.  A.  Kent,  for  appellants. 

J.  P.  Niemann,  for  respondent, 

VAN  WYCK,  J.  The  plaintiffs  declared  on  a  special  contract 
to  perform  certain  professional  services  as  lawyers  at  an  agreed 
price  of  f250,  and  the  plaintiff  who  alone  conversed  about  the  oral 
contract  testified  unqualifiedly  that  the  express  agreement  as  to  the 
price  was  that  it  should  be  $250  for  the  designated  services,  and 
that  defendant  expressly  agreed  to  pay  that  sum  for  such  service*. 
This  plaintiff  was  then  asked,  on  his  direct  examination,  by  his  own 
counsel :  "What,  in  your  opinion,  is  a  fair  and  reasonable  price  for 
the  services  you  rendered?"  and  to  which  defendant  objected,  and 
his  objection  was  properly  sustained.  This  plaintiff's  unqualified 
testimony  was  that  the  price  had  been  fixed  by  express  agreement, 
and  he  had  so  declared  in  his  complaint,  and  such  inquiry  was  not 
made  pertinent  either  by  plaintiff's  pleading  or  proof,  and,  if  such 
inquiry  was  pertinent  under  his  pleading,  it  was  precluded  by  his 
proof;  defendant  came  unprepared  to  meet  such  an  issue;  the  ques- 
tion was  too  general,  for  it  permitted  of  an  answer  that  the  price 
was  greater  than  the  one  agreed  upon  and  fixed  by  plaintiffs'  proof 
and  pleading,  and  no  preliminary  proof  had  been  given  of  the  wit- 
ness' qualification  to  answer  such  an  inquiry. 

The  plaintiffs'  other  exceptions  are  to  rulings  upon  questions 
asked  by  their  adversary,  and  to  which  they  objected,  but  failed  to 
present  the  grounds  of  their  objection,  and  are  unavailing  for  pur- 
poses of  review,  as  shown  by  the  record  in  this  case.  Kuhn  v. 
Novelty  Co.,  9  Misc.  Rep.  54,  29  N.  Y.  Supp.  73;  Myers  v.  Cohn  (C!om. 
PI.  N.  Y.)  23  N.  Y.  Supp.  996. 

The  case  was  properly  submitted  to  the  jury,  and  no  exception 
taken  to  the  judge's  charge.  The  evidence  is  sufficient  to  justify 
the  jury  in  finding,  as  they  did,  that  the  plaintiffs  did  not  perform 
any  services  for  tbe  defendant.  The  judgment  and  order  appealed 
irom  are  affirmed,  with  costs. 


BLAUSTEIN  v.  WARBURTON. 

(City  Court  of  New  York,  General  Term.    March  10,  1885.) 

Affbal — EnnoRs  Cured. 

In  an  a<:tion  against  the  indorser  of  a  check,  defendant,  thongh  he  had 
testified  that  the  check  was  given  on  certain  conditions,  was  not  allowed 
to  state  that  the  conditions  had  not  been  performed  by  plalntlfT.  It  waa 
not  claimed  by  plalntifF  that  the  conditions  had  been  performed,  but  he 
contended  that  no  such  conditions  had  been  Imposed.  Afterwards  de- 
fendant testified  as  to  the  n<Hiperformance  of  the  conditions,  and  the  court 
charged  that  the  conditions  were  legal,  and  that.  If  the  Jury  should  find 
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that  th^  were  in  fact  impoBed,  then  they  should  find  a  verdict  tot  de- 
fendant Bdi,  that  the  error,  U  any,  In  the  exclusion  of  the  eyldence  was 
cured. 

Appeal  from  trial  term. 

Action  by  David  M.  Blaastein  against  William  J.  Warbarton  on 
a  check.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

Argued  before  VAN  WYCK  and  NEWBUEGEB,  JJ. 

Ghas.  P.  Bostwick,  for  appellant 
David  Leventritt,  for  respondent. 

VAN  WYCK,  J.  The  plaintiff  herein,  as  the  plaintiff  in  another 
action,  had  caused  the  arrest  of  one  Foxall,  the  defendant  therein, 
and,  while  in  actual  custody,  his  (Foxall's)  attorney  secured  his  re- 
lease by  delivering  a  check  for  ?415,  made  to  the  order  of  and 
indorsed  by  such  attorney  to  the  attorney  of  the  plaintiff;  where- 
upon both  such  attorneys  signed  a  stipulation  that,  "this  action 
having  been  settled  between  the  parties,  it  is  hereby  consented 
that  the  same  be  discontinued,  and  that  the  order  of  arrest  be 
vacated,"  etc  This  action  is  against  Foxall's  said  attorney,  as 
such  indorser  of  this  unpaid  check  of  f415;  and  the  proof  of  the 
plaintiff  herein  is  that,  when  the  stipulation  to  settle  the  action 
and  vacate  the  order  of  arrest  was  signed  and  delivered,  this 
check,  so  indorsed,  was  delivered  to  his  attorney,  in  absolute  and 
unconditional  settlement  of  that  action.  The  defendant  indorser 
herein,  in  his  own  behalf,  testifies  that  he  was  Foxall's  attorney  in 
the  other  action,  and  signed  and  accepted  the  stipulation,  and  at 
the  same  time  indorsed  and  delivered  the  check  to  plaintiff's 
attorney  therein,  and  then  said  to  him:  "Of  course,  I  won't  expect 
you  to  take  a  check  from  my  client  in  jail.  I  have  had  him  draw 
the  check  to  my  order,  and  I  will  indorse  it  I  am  willing  to  take 
the  responsibility.  This  is  the  amount  I  am  placing  in  your  bands 
in  trust;"  and  that,  to  this,  plaintiff's  attorney  replied:  "If  you  will 
send  for  the  other  defendant,  and  induce  him  to  come  to  New  York 
to-morrow,  we  will  then  go  over  the  items  of  plaintiff's  account, 
and  find  out  how  much  of  this  f500  is  due,  and  how  many  shares  of 
stock  I  have  to  return;"  and  that  he  (Foxall's  attorney)  said  that 
"that  would  be  satisfactory.  I  gave  plaintiff's  attorney  the  check 
of  1416,  and  the  money,  |85,  and  I  received  the  release  and  stipula- 
tion. As  I  understand  it,  that  ended  our  conversation."  The  ap- 
pellant, this  defendant,  indorser  of  the  check  sued  upon,  insists 
that,  although  he  was  permitted  to  prove  by  his  foregoing  testimony 
the  conditions  upon  which  he  delivered  the  check,  his  evidence 
by  which  he  sought  to  prove  the  breach  or  nonfulfillment  of  these 
conditions  was  improperly  excluded,  to  which  he  excepted.  The 
exclusion  of  some  of  this  evidence  would  have  been  fatal  if  the 
plaintiff  had. by  proof  contended  that  these  conditions  had  been  per- 
formed or  fulfilled;  but  such  was  not  his  contention,  for  he  insisted 
that  no  such  conditions  were  imposed,  but  that  the  delivery  of  the 
check  to  his  attorney  was  absolute  and  unconditional;  and,  more- 
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over,  this  defendant  himself  testified,  at  folio  74,  that  the  stock  had 
never  been  delivered  to  him  or  his  client,  and  his  witnesses  Zim- 
merman and  Brauns  both  testify  that  none  of  the  stock  was  deliv- 
ered, and  that  no  agreement  had  been  reached  as  to  how  mnch  of 
the  f  500  was  due,  while  the  plaintiff  did  not  dispute  the  same,  and 
made  no  proof  whatever  that  the  stock  had  been  returned  or  the 
amount  adjusted.  Hence  the  evidence  was  absolute,  overwhelm- 
ing, and  uncontradicted  that,  if  the  deposit  was  made  upon  the 
conditions,  insisted  upon  by  defendant,  there  was  a  breach  and 
nonfulfillment  of  these  conditions  by  the  plaintiff;  and  the  jndge 
charged  the  jury,  without  objection,  request,  or  exception  by  the 
defendant,  that: 

"The  making  and  delivery  of  the  check  In  suit  is  not  dlq>uted  by  the  de- 
fendant. He  claims,  though,  that  the  check  was  not  to  have  life,  or  was  not 
to  become  the  absolute  property  of  plaintiff's  attorney,  until  a  certain  condi- 
tion was  complied  with;  that  condition  being  the  accounting  for,  or  the  de- 
livery to  the  defendant  of,  the  stock  which  there  has  been  so  mnch  talk  about 
Such  a  condition  was  a  perfectly  legal  and  binding  one,  If  you  find  from  the 
evidence  that  these  were  the  terms  or  conditions  on  which  the  check  was 
placed  in  the  custody  of  plaintiff's  attorney.  If  you  find  such  to  be  the  fact 
you  will  render  a  verdict  for  defendant  If  you  are  satisfied  that  the  defend- 
ant has  established  the  contract  under  wtdcb  he  claims,  that  this  check  was 
placed  in  the  possession  of  plaintifTs  attorney,  he  is  entitled  to  a  verdict" 

Any  error  in  excluding  defendant's  evidence  as  to  the  breach 
and  nonfulfillment  of  the  conditions  of  the  alleged  deposit  was 
cured  by  defendant's  proof  that  the  conditions  had  not  been  per- 
formed and  fulfilled  by  the  plaintiff,  and  by  the  judge's  acquiescence 
in  this  proof  by  substantially  charging  the  jury  that,  if  there  were 
any  conditions  attached  to  the  delivery  of  the  check,  they  had  not 
been  performed  and  fulfilled  by  the  plaintiff,  and  that  defendant 
was  entitled  to  the  verdict.  Neil  v.  Thorn,  88  N.  T.  270.  Judg- 
ment affirmed,  with  costs. 

(11  Misc.  Kep.  «20.)  t„^tx/,„™„         ttat^ 

'  BLODGBTT   V.   HALL. 

(City  Court  of  New  York,  General  Term.     March  19,  1895.) 

(Contracts — Intbhprbtation— Conditionai.  Pbohisb. 

Defendant,  who  had  been  appointed  receiver  of  a  corporation  by  which 
plaintiff  was  employed,  retained  plaintiff  at  a  smaller  salaiy  than  was 
paid  by  the  corporation,  and  promised  to  be  personaily  responsible  for  the 
balance  as  soon  as  he  got  the  affairs  of  the  company  straightened  up. 
Seld,  that  such  promise  was  conditional,  and  plaintiff  could  not  recover 
without  showing  that  defendant  had  got  the  affairs  of  the  company 
straightened  up. 

Appeal  from  trial  term. 

Action  by  Henry  T.  Blodgett  against  James  T.  Hall.  Prom  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.     Re- 

Argued  before  EHRLICH,  C.  J.,  and  VAN  WYCK  and  BEW- 
BUBGEE,  JJ. 

Bamson  Lachman,  for  appellant 
Maurice  Meyer,  for  respondent. 
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VAN  WYCK,  J.  The  defendant  herein  was,  prior  to  October  11, 
1893,  the  vice  president  of  the  Hall  Company,  a  corporation,  while 
the  plaintiff  herein  was  at  that  time  employed  by  such  company 
under  a  written  contract  for  the  term  of  two  years  from  January  1, 
1893,  at  the  annual  salary  of  f4,lC0,  payable  in  weekly  installments 
of  180,  and  was  also  to  receive  33  per  cent  of  the  net  profits  realized 
on  business  Induced  by  him,  less  the  amount  of  such  annual  salary. 
This  defendant  was,  on  that  October  day,  appointed  by  the  court 
of  common  pleas  the  receiver  of  such  corporation,  and  as  such 
receiver  he  was  authorized  by  the  court  to  execute  certain  uncom- 
pleted contracts,  and  the  plaintiff  thereafter  looked  after  the  com- 
pletion of  certain  of  these  contracts.  The  plaintiff's  alleged  cause 
of  action  is  for  services  performed  by  him  for  defendant  at  his 
request,  and  for  which  he  promised  to  pay  f30  per  week,  and  to 
substantiate  which  plaintiff  testified  that  defendant  had  called  him 
into  the  office,  and  said  to  him  "that  the  company  had  gone  into 
the  hands  of  a  receiver;  that  he  had  been  appointed  such  receiver 
on  that  day,  and  that  he  could  not  afford,  as  such  receiver,  to  pay 
me  the  salary  of  f  80  per  week,  and  added  that  he  would  pay  me  f  50 
per  week,  and  he  would  hold  himself  personally  responsible  for  the 
extra  f30,  as  he  thought  that,  as  soon  as  he  could  arrange  matters, 
that  the  business  would  go  on,  and  that  he  wanted  me  to  remain 
under  the  terms  of  the  old  contract;  that  he  would  hold  himself 
responsible  for  that  ^0;  that  he  could  not  afford  to  pay  me  a 
salary  of  fSO  per  week;  that  he  would  be  questioned  if  he  did  so 
as  receiver,  but  that  he  would  pay  me  |50  per  week,  and  hold 
himself  personally  responsible  for  the  payment  of  the  other  f30; 
as  soon  as  he  got  his  affairs  straightened  up  with  the  company,  if 
he  could  not  pay  me  before,  he  would  pay  me  then, — as  soon  as 
he  got  the  company's  affairs  straightened  up."  The  plaintiff  fur- 
ther testified  that  he  continued  to  perform  services  under  this 
arrangement  for  15  weeks,  and  then  sought  and  obtained  employ- 
ment elsewhere,  and  that  during  such  15  weeks  he  was  regularly 
paid  f 50  per  week  by  the  defendant  as  receiver  of  the  Hall  Com- 
pany. The  defendant's  (appellant's)  contention  was  at  trial,  and  is 
here,  that  this  proof  by  plaintiff  showed  that  defendant's  promise 
to  pay  this  ?30  extra  per  week  was  not  an  absolute  promise,  en- 
forceable by  action  to  recover  this  f30  at  the  end  of  each  week  of 
service,  but  was  a  conditional  promise,  and  that  plaintiff  had  made 
no  proof  that  the  condition  on  which  it  was  rendered  dependent 
had  ever  been  performed,  in  that  he  made  no  effort  to  prove  that 
defendant  had  got  the  company's  affairs  or  his  affairs  with  the 
company  straightened  up,  or  that  there  had  been  any  subsequent 
improvement  in  the  condition  of  the  affairs  of  the  company  or  the 
defendant  It  is  certain  that  the  defendant's  promise,  as  shown 
by  plaintiff's  proof,  was  not  an  absolute  and  unconditional  prom- 
ise to  pay  |30  extra  each  and  every  week  of  service,  and  this  much 
is  conceded  by  respondent's  counsel ;  but  he  insists  that  "the  expres- 
sion 'straightened  up'  is  so  vague  and  indefinite  that  its  meaning 
cannot  be  readily  determined  without  explanation."  But,  even  so, 
who  but  the  plaintiff  was  called  upon  to  give  the  explanation,  as 
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he  was  then  making  out  hi»  case?  And  counsel,  continuing,  says: 
"But,  even  if  it  could  be  determined  that  by  this  expression  was 
meant  a  state  of  facts  which  would  constitute  a  bar  to  the  action 
as  being  prematurely  brought,  that  would  be  an  affirmative  defense, 
to  be  shown  by  defendant,  and  not  a  condition  precedent,  to  be 
proved  by  plaintiff  to  entitle  him  to  recover."  However,  both 
inquiries,  the  one  as  to  whether  the  condition  is  too  vague  and  in- 
definite, and  the  other  whether  it  is  a  condition  precedent,  must  be 
answered  by  the  same  rules  of  interpretation.  Whether  a  provi- 
sion shall  have  the  effect  of  a  condition  on  which  a  promise  to  pay 
is  rendered  dependent  is  often  a  question  of  much  difficulty,  and 
the  decision  of  the  question  must  depend  upon  the  intention  of  the 
parties,  to  be  collected,  in  each  particular  case,  from  the  terms  of 
the  agreement  itself  and  from  tiie  subject-matter  to  which  it  re- 
lates, and  on  the  reason  and  sense  of  the  thing,  as  it  can  be  collected 
fr6m  whatever  constitutes  the  agreement  sought  to  be  enforced, 
and  such  a  condition  must  be  some  provision  which  cannot  be 
severed  from  the  agreement,  and  leave  it,  within  a  fair  interpreta- 
tion, as  the  contract  of  the  parties.  These  parties  sought  to  attain 
and  carry  into  effect  a  certain  purpose  and  object.  The  defendant 
was  an  officer,  and  the  plaintiff  an  employ^,  of  the  same  corporation, 
which  had  become  embarrassed  financially,  and  was  in  the  hands 
of  a  receiver,  and  they  both  had  an  interest  in  having  the  affairs 
of  the  corporation  straightened  up, — ^the  plaintiff  because  he  had 
a  contract  with  more  than  a  year  to  run,  under  which  he  drew 
|4,000  per  year  in  weekly  installments  of  {SO,  and  was  entitled  to 
33  per  cent  of  certain  net  profits;  and  the  defendant  because  he 
was  the  president  and  a  stockholder,  and  had  been  appointed  the 
receiver  of  the  same.  It  was  their  common  desire  that  they  should 
lend  their  best  efforts,  in  their  respective  relations  to  the  company, 
in  bringing  the  corporation  out  of  its  financial  difficulties,  and  this 
was  their  purpose  and  object.  The  plaintiff  says  that  the  defend- 
ant told  him  that  as  soon  as  he  could  arrange  matters  the  business 
would  go  on,  and  that  he  wanted  him  to  continue  his  employment 
and  services  under  the  old  contract  (meaning  of  course  his  unex- 
pired written  contract  with  the  company),  but  that  he  (defendant) 
could  not  as  receiver  afford  to  pay  him  the  salary  of  $80  per  week, 
but  that  he  would  as  such  receiver  pay  him  f  50  per  week,  and  hold 
himself  personally  responsible  for  the  payment  of  the  other  f30 
per  week,  as  soon  as  he  got  the  company's  affairs,  and  his  affairs 
with  the  company,  straightened  up.  "As  soon  as"  means  imme- 
diately at  or  after  another  event;  hence  the  promise  to  pay  plaintiff 
an  additional  salary,  at  the  rate  of  f30  per  week,  as  soon  as  he  got 
the  company's  affairs  or  his  affairs  with  the  company  straightened 
up,  was  dependent  upon  another  event  Strictly  speaMng,  to 
straighten  up  an  insolvent's  affairs  is  to  bring  him  from  a  stress  of 
poverty  to  a  state  of  prosperity',  and  to  straighten  up  the  affairs 
of  an  insolvent  corporation,  whose  entire  assets  have  passed  into 
the  hands  of  a  receiver,  is  to  bring  back  its  corporate  life,  which 
has  been  suspended  during  the  receivership,  and  thus  its  matters 
become  so  arranged  that  its  business  can  be  carried  on  in  its 
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corporate  name  and  under  its  franchise,  and  it  becomes  again  an 
artificial  being  with  legal  life,  althoagh  its  financial  condition  may 
be  so  unheal&y  as  to  make  its  life  a  burden  to  the  stockholders. 
The  defendant's  promise  to  pay  under  this  agreement?  was  cer- 
tainly not  enforceable  by  action  until  the  company  had  regained 
corporate  authority  to  carry  on  business,  or  defendant's  affairs 
with  the  company  had  been  straightened  up;  and  plaintiff  made 
no  proof  of  the  happening  of  either  event,  or  that  there  had  been 
any  improvement  or  any  change  whatever  of  the  company's  affairs, 
or  of  defendant's  affairs  witii  the  company,  subsequent  to  the 
promise  to  pay.  The  nonsuit  was  sought  upon  the  grounds  that 
the  plaintiff  had  failed  to  prove  the  alleged  or  any  cause  of  action, 
or  that  the  condition  on  which  the  promise  to  pay  was  rendered 
defendant  had  been  performed.  The  rule  is  that,  where  a  promisor 
obligates  himself  to  pay  "when  able  to  do  so,"  the  promise  is  con- 
ditional, and,  to  entitle  the  promisee  to  recover  thereon,  he  must 
plead  and  prove  the  fact  of  such  ability.  Work  v.  Beach  (Sup.)  12 
N.  Y.  Supp.  12,  affirmed  in  13  N.  Y.  Supp.  678.  And  so,  too,  where 
the  promise  is  to  pay  "the  moment  he  was  able."  Tebo  v.  Bobin- 
son,  100  N.  Y.  27,  2  N.  E.  383.  And  see  Wakeman  v.  Sherman,  9 
N.  Y.  85,  where  the  promise  was  "that  at  the  end  of  one  year,  if 
successful  in  business,  he  would  commence  paying";  held  a  con- 
dition precedent,  and  that  plaintiff  should  have  been  nonsuited, 
because  no  evidence  had  been  given  to  show  the  result  of  the 
year's  business  succeeding  the  promise.  The  judgment  and  order 
appealed  from  are  reversed,  with  costs  to  appellant^  to  abide  the 
event.     All  concur. 


BALZ  V   SHAW. 

(CMt7  Court  Of  Mew  York,  Omeral  Term.    March  19,  ISdS.) 

BsTOFPBL  TO  Deny  uwnbrshif  of  Chattels. 

Plaintiff  sold  a  piano  to  a  woman  and  took  a  chattel  mortage  from 
her  for  the  price,  whicli,  however,  he  never  filed.  At  the  same  time  he 
slgfned  a  receipt  as  follows:  "Received  of  Mr.  J.  Schwartz  [the  buyer's 
husband]  four  hundred  and  fort?  (by  note)  dollars  on  account  of  piano." 
Hdd,  that  such  receipt  did  not  estop  plalntitr  to  deny  that  the  husband 
was  the  owner  of  the  piano,  as  against  defendant,  who,  relying  thereon 
as  evidence  of  the  husband's  ownership,  made  a  loan  to  blm,  and  took  a 
diatt^  mortgage  oa  the  piano. 

Appeal  from  trial  term. 

Action  by  Jacob  Balz  against  Daniel  M.  Shaw  for  convendon. 
From  a  ju^fment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

For  decision  on  appeal  from  order  refusing  to  correct  case,  see 
82  N.  Y.  Supp.  220. 

Argued  before  EHBLICH,  C.  J.,  and  VAU  WYCK  and  NEW- 
BUBQEB,  JJ. 
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SaA.  M.  Fisk,  for  appellant 

J.  P.  Schuclmian,  for  respondent 

VAN  yhCGEi,  J.  The  action  is  for  damages  for  the  conyenrion  of 
a  piano,  and  plaintiff's  proof  is  that  he  was  a  dealer  in  pianos,  and 
had,  on  December  23, 1893,  sold  and  delivered  the  one  in  question  to 
Mrs.  Joseph  Schwarz,  at  No.  244  West  Fifty-Second  street,  this  city, 
for  the  sum  of  f  450,  of  which  $10  cash  was  paid,  and  he  took  bade 
from  her,  on  that  day,  a  chattel  mortgage  on  the  piano  to  secure  the 
payment  of  f  440,  the  balance  on  the  purchase  price,  which  is  still  on- 
paid,  and  which  contained,  among  others,  a  provision  that,  if  she  did 
not  keep  and  retain  the  piano  for  her  own  use  on  said  premises,  "tiie 
whole  principal  sum,  with  interest,  shall  become  due,  and  this  sale 
absolute";  that  this  mortgage  had  not  been  filed  in  the  register's 
ofQce;  that  before  commencement  of  this  action  the  piano  was  in 
the  possession  of  the  defendant,  who  claimed  it  under  a  chattd 
mortgage  thereon  made  to  him  by  Mr.  Joseph  Schwarz,  and  it  was 
then  on  storage  in  the  warerooms  of  one  Morse,  an  auctioneer  and 
furniture  dealer.  Although  plaintiff's  mortgage  had  not  been  filed 
as  required  by  law,  still  it  was  valid  as  between  him  and  Mrs. 
Joseph  Schwarz,  the  mortgagor,  and  he  was  entitled  to  the  immedi- 
ate possession  because  of  her  breach,  among  others,  of  the  condition 
and  provision  as  to  keeping  and  retaining  the  piano  for  her  own  use 
on  the  designated  premises;  hence  the  motion  to  nonsuit  him  was 
properly  denied.  The  defendant's  proof  shows  that  on  January  2, 
1894,  Mr.  Joseph  Schwarz  called  at  his  ofQce  and  requested  a  loan 
of  |550,  to  be  secured  by  chattel  mortgage,  and  stated  that  he  had 
a  house  full  of  furniture  at  244  West  Fifty-Second  street,  all  of  which 
he  had  brought  from  Chicago,  except  the  piano,  which  he  had  bought 
in  New  York,  and  exhibited  to  him  a  receipt,  signed  by  plaintiff, 
which  will  hereafter  be  considered;  that  thereupon  defendant  caused 
an  inspection  to  be  made  of  this  furniture  and  piano  at  this  houae^ 
end  a  search  to  be  made  in  the  register's  ofiQce  for  chattel  mort- 
gages against  Mr.  Joseph  Schwarz;  that,  being  satisfied  as  to  value, 
and  that  no  such  mortgage  was  filed,  and  relying  on  the  receipt 
signed  by  plaintiff,  and  on  the  afQdavit  of  his  mortgagor  that  he 
yfOA  absolute  owner  of  the  furniture  and  piano,  which  was  free  ot 
aJl  liens,  he,  defendant,  lent  Joseph  Schwarz  f 550,  taking  his  two 
promissory  notes  of  |276  each,  dated  January  4,  1894,  one  at  two 
and  the  other  at  four  months  after  date,  and  at  the  same  time  taldng 
a  chattel  mortgage  from  him  on  this  furniture  and  piano  to  secure 
the  payment  thereof,  which  mortgage  was  filed  in  the  r^ister's  oiBce 
on  the  same  day. 

Both  plaintiff  and  defendant  assume  that  Mr.  and  Mrs.  Joseph 
Schwarz  were  a  pair  of  swindlers,  then  residing  at  244  West  Fif^- 
Second  street  as  husband  and  wife,  but  each  claims  he  is  entitled 
to  the  piano  as  against  the  other.  It  is  beyond  question  that  the 
title  to  the  piano  passed  in  the  first  instance  from  the  plaintiff  to 
the  woman,  and  that  she  gave  him  back  a  mortgage  thereon,  to  se- 
cure payment  of  the  purchase  price;  that  he  neglected  to  file  the 
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same;  and  that  his  claim  to  the  right  of  possession  is  made  there* 
under.  There  is  no  proof  whatever  that  the  woman  ever  trans- 
ferred her  ownership,  right  to  possession,  or  possession  of  the  piano 
to  the  man,  except  that  defendant  says,  "I  saw  her  once  at  the  house 
when  I  went  to  look  at  the  goods" ;  but  does  not  give  a  single  word 
that  she  spoke  or  that  he  or  the  man  spoke  in  her  presence.  This 
slight  evidence  tending  to  show  title  in  the  man  by  estoppel  against 
the  woman  was  the  testimony  of  a  party,  hence  carried  that  ques- 
tion of  such  title  to  the  jury.  The  presence  of  her  piano  in  the  house 
in  which  they  lived  as  husband  and  wife  is  no  evidence  of  either  the 
ownership  or  possession  thereof  by  the  husband,  and,  moreover, 
the  possession  of  a  chattel,  if  there  be  no  other  evidence  <rf  prop- 
erty or  authority  to  sell  from  the  true  owner,  will  not  enable  the 
possessor  to  give  good  title.    Oovill  v.  Hill,  4  Denio,  323. 

Now,  as  to  the  paper  signed  by  plaintiff,  which  was  exhibited  to 
defendant  by  the  man  when  he  requested  the  loan,  and  which  is  as 
follows: 
"t^AO.  New  York,  December  20,  1883. 

Received  of  Mr.  J.  Schwarts  foar  hundred  and  tarty  (by  note)  dollars  on 
account  of  plana 

"[Signed]  Jacob  Balz." 

Now,  the  inquiry  is  whether  the  plaintiff  did  by  this  writing  con- 
fer upon  Joseph  Schwarz  such  an  apparent  title  to  or  power  of  dis- 
position over  the  piano  in  question  as  will  now  estop  him  from  de- 
nying title  in  Schwarz  when  he  transferred  the  same  by  mortgage 
to  the  defendant,  taking  in  good  faith  and  for  value.  This  receipt 
is  not  a  bill  of  sale,  nor  does  it  purport  to  convey  title,  nor  is  it  eri- 
dence  of  a  right  to  sell,  nor  does  it  give  external  indicia  of  the  right 
of  disxwsing  of  the  same.  It  is  simply  an  acknowledgment  that 
Schwarz  personally  handed  plaintiff  a  promissory  note  on  account  of 
a  piano,  but  it  does  not  indicate  to  wihom  the  piano  was  sold,  or  by 
whom  the  note  was  made,  and,  if  it  evidences  a  sale  to  any  one,  it 
does  not  indicate  whether  it  is  absolute  and  conveying  immediate 
title  or  conditional  upon  the  payment  of  the  note.  It  does  seem 
that  this  very  receipt  should  have  put  defendant  upon  inquiry  the 
moment  he  saw  it,  and  especially  as  it  is  dated  only  four  days  be- 
fore it  was  shown  to  him.  The  defendant's  motion  to  dismiss  on 
the  merits  of  the  case  was  properly  denied,  and  the  case  was  sub* 
mitted  to  the  jury  by  a  charge  certainly  as  favorable  to  tbe  defend- 
ant as  he  could  expect,  and  to  which  he  took  no  exception;  and  his 
only  request  was  charged.  The  case  is  a  very  hard  one  for  the  de- 
fendant, but  the  jury  have  found  tibat  the  person  under  whom  he 
claims  had  no  title,  nor  had  the  plaintiff  armed  him  with  "any  sym- 
bol of  property";  and  as  both  plaintiff  and  defendant  are  innocent 
the  jury  saw  no  reason  why  the  former  should  be  a  sufferer  rather 
tihan  the  latter.  Judgment  and  order  aflQrmed,  with  costs.  All  oon< 
our. 
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(11  Misc.  Rep.  622.) 

(City  (Jourt  of  New  York,  General  Term.     March  19,  1895.) 

FiiXAOiNa — FRtvoLOCS  Answer. 

Under  Code  Civ.  Proc.  t  COO,  BUbd.  1,  providing  that  an  answer  must 
contain  a  general  or  spedflc  denial  of  each  material  allegation  of  the 
complaint,  "or  of  any  knowledge  or  information  thereof  BufScient  to  tarm 
a  belief,"  an  answer  In  an  action  for  goods  sold  and  delivwed  at  an  agreed 
price,  which  denies  that  defendant  has  any  knowledge  or  Information 
Bufflcient  to  form  a  belief  as  to  any  of  the  allegations  contained  in  the 
complaint,  is  not  firlrolous. 

Appeal  from  special  term. 

Action  by  Jolm  Bourke  against  Adelina  F.  Begnault  for  goods 
sold  and  delivered.  From  en  order  overmling  the  answer  as  frir- 
olous,  defendant  appeals.    Beversed. 

Argued  before  EHBXICH,  C.  J.,  and  VAN  WYOK  and  NEW- 
BURGEB,  JJ. 

P.  Q.  &  F.  L.  Eckerson,  for  appellant. 
Thomas  Nolan,  for  respondent 

VAN  WYGK,  J.  The  plaintiff's  alleged  canse  is  for  goods  sold 
and  delivered  at  an  agreed  price,  and  the  answer  "denies  that  de- 
fendant has  any  knowledge  or  information  suflQcient  to  form  a  be- 
lief as  to  the  tinith  of  any  of  the  allegations  contained  in  the  com- 
plaint" This  answer  was  adjudicated  frivolons  by  the  order  ap- 
pealed from.  This  form  of  denial  is  expressly  authorized  by  sec- 
tion 600  of  the  Code/  which  is  in  the  exact  language  of  section  149 
of  the  Old  Ck)de.  In  Bank  v.  Ollorke,  6  Hun,  18,  the  answer  stated 
"that  defendant  has  no  knowledge  or  informati(m  sufficient  to  form 
a  belief  as  to  the  truth  of  any  of  the  allegations  in  said  complaint 
contained,"  and  the  order  of  special  term  directing  judgment  for 
plaintiff,  on  the  ground  that  this  answer  waa  frivolous,  was  re^ 
versed.  This  case  is  cited  and  followed  in  Bank  v.  Inman,  61  Hun, 
97,  5  N.  Y.  Supp.  457,  where  the  answer  simply  contained  a  "denial 
of  any  knowledge  or  information  sufficient  to  form  a  bell^  as  to  the 
truth  of  the  allegations  of  the  complaint,"  and  in  which  FoUett,  J., 
says:  "A  denial  of  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  an  legation  is  authorized  by  section  500 
of  the  Code."  This  case  is  affirmed  in  115  N.  Y.  660,  21  N.  E.  1118, 
on  opinion  of  the  general  term.  The  order  herein  appealed  from,  and 
which  directed  judgment  for  plaintiff  on  the  answer  as  frivolous, 
must  be  reversed,  with  f  10  costs.    All  concur. 

1  Code  Oly.  Proc.  {  SCO,  snbd.  1,  is  as  follows:  "The  answer  of  the  de- 
fendant mnst  contain  a  general  or  specific  d«iial  of  each  material  allegar 
tlon  of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief." 
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GRAHAM  V.  ANDREWS  et  aL 

(Superior  Ck>urt  of  New  Xork  City,  Special  Term.    March  11,  1895.) 

Attobkbt  asd  Client  —  Evidence  of  Authobitt  —  Plbasino  Vekifibd  by 
Client. 

Tbe  verification  of  a  complaint  by  plaintiff  la  sufficient  "written  recog- 
nition" (Code  Civ.  Proc.  §  1514)  of  the  attorney's  authority  to  appear  for 
plaintiff. 

Action  by  Mary  E.  Graham  against  Benjamin  Andrews  and  others 
to  recover  possession  of  land.  Defendants  move  to  compel  plaintiff's 
attorney  to  produce  evidence  of  his  authority.    Denied. 

J.  Andrews,  for  the  motion. 
T.  H.  Baldwin,  opposed. 

McADAM,  J.  The  action  is  in  ejectment,  and  the  defendants 
more  to  require  tiie  attorney  of  the  plaintiff  to  produce  evidence 
of  his  authority  to  commence  the  action.  Code,  §§  1512,  1513.  The 
Code  provisions  are  taken  from  3  Rev.  St  (6th  Ed.)  p.  573,  section  15 
of  which  declares  that  "any  written  recognition  of  the  authority  of 
the  attorney"  shall  be  deemed  presumptive  evidence  of  such  author- 
ity. Under  this  statute,  a  writing  signed  by  one  of  two  plaintiffs 
on  behalf  of  bqth,  requesting  the  attorney  to  continue  the  action, 
was  a  BufBcient  recognition  of  his  authority  to  commence  it  How- 
ard V.  Howard,  11  How.  Pr.  80.  The  Code  (section  1514)  provides 
that  "any  written  request  of  the  plaintiff  or  his  agent  to  the  plain- 
tiff's attorney  to  commence  the  action  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence  of 
such  authority."  In  answer  to  the  defendants'  application,  the 
plaintiff's  attorney  swears  "that  the  original  complaint  herein,  veri- 
fied by  the  plaintiff  personally,  was  filed  with  the  clerk  of  this 
court  on  the  31st  day  of  January,  1895,  and  that  a  copy  of  said 
complaint  and  verification  was  served  on  the  defendants  personally." 
The  complaint,  so  verified,  as  in  legal  effect  a  written  request  to  tiie 
attorney  to  commence  the  action,  and  a  written  recognition  of  his 
auttiority  so  to  do,  sufficient  to  satisfy  every  requirement  of  the  Code 
provisions.  This  Is  not  a  proper  case  for  requiring  further  evidence 
of  authority.  Code,  §  1513;  Carpenter  v.  Allen,  45  N.  Y.  Super.  Ot 
322.    Motion  denied,  with  f  10  costs  to  abide  the  event 


(11  Misc.  Rep.  575.) 

PIS<3HBR  ct  al.  V.  HETHERINGTON  et  aL 

(SnperiOT  0>urt  of  New  York  City,  General  Term.    March  S,  1895.) 

1.  Summons— FicTiTiouB  Name. 

Under  Code  Civ.  Proc.  U  2884,  8214,  which  provide  that  In  a  district 
court  of  New  York  City  a  summons  shall  be  addressed  to  defendant  by 
name,  or.  If  his  name  be  unknown,  by  a  fictitious  name,  a  summons  which 
named  defendant  as  Patrick  Fitzgerald,  but  was  served  on  James  Fitz- 
gerald, who  was  the  person  intended  to  be  sued,  will  not  support  a  judg- 
ment against  James  Fitzgerald,  unless  it  appears  that  plaintiff  did  not 
know  defendant's  name. 
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tl  Attotinkt  akd  Cment— Acthohitt  of  Attorney. 

The  levying  of  an  execution  is  not  within  the  authority  of  an  attorn^, 
and  therefore  the  client  is  not  liable  for  the  act  of  the  marshal  in  levying 
by  the  direction  of  the  attorney,  whose  <mly  anthority  was  to  collect  the 
claim. 

Ap|)eal  from  jury  term. 

Action  by  Benedickt  Fischer  and  others  against  James  Hether- 
ington  and  others  for  conversion.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiffs,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.     Reversed. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM  and  SEEK- 
MAN,  JJ. 

Daniel  P.  Hays,  for  appellants. 

William  W.  Fletcher,  for  respondents. 

SEDGWICK,  C.  J.  The  action  was  for  the  taking  and  convex 
slon  of  plaintiffs'  goods.  The  plaintiffs  were,  according  to  the  evi- 
dence^ assignees — or,  rather,  purchasers — of  the  goods,  from  the  for- 
mer owner,  one  James  Fitzgerald.  The  defendant  Hetherington, 
soon  after  the  assignment,  brought  action  against  Patrick  Fitzger- 
ald, in  a  district  court,  to  recover  a  certain  sum  of  money.  The 
summons  named  Patrick  fHtzgerald,  without  more,  as  defendant. 
Service  of  this  was  made  upon  James  Fitzgerald.  .  In  fact,  James 
Fitzgerald  owed  the  debt  sued  for  in  the  action  in  the  district  u)urt. 
James  Fitzgerald  did  not  appear  in  the  action,  and  judgment  was 
entered  against  Patrick  Fitzgerald.  The  question  then  is,  was  this 
a  judgment  against  James  Fitzgerald?     Was  he  bound  by  it? 

Section  2884  of  the  Code,  which  relates  to  justices'  coorts,  does 
not,  on  the  face  of  the  act,  make  the  law  for  the  district  courts  of 
the  city,  but  it  presents  a  harmony  of  intention  as  to  the  mode  in 
which  jurisdiction  of  the  person  should  be  acquired.  The  same  is 
true  of  the  general  provisions  of  the  Code  as  to  the  form  of  sum- 
mons. Section  3214,  Id.  (chapter  596,  Laws  1873),  enacts  that  in 
a  district  court  in  the  city  of  New  York  the  summons  must  be  ad- 
dressed to  the  defendant  by  name,  or,  if  his  name  be  unknown,  by  a 
fictitious  name.  This  seems  not  to  have  been  repealed.  Section 
8214,  Id.;  Repealing  Act  1877,  c  417,  subdivision  for  Laws  of  1873. 
The  summons  in  this  case  did  not  run,  or  did  not  seem  to  run  (which 
is  the  same),  against  any  other  than  a  real  person,  whose  name  was 
given.  There  is  a  presumption  that  a  person  knows  the  name  of 
his  debtor,  and,  if  in  fact  it  be  otherwise,  ignorance  of  the  name 
should  be  made  to  appear  in  the  summons,  to  justify  the  use  of  a 
fictitious  name.  When  the  summons  was  served  upon  James  Fitz- 
gerald, he  saw  a  summons  and  complaint  against  Patrick  Fitzger- 
ald; and  he  was  justified  in  acting  as  if  it  were  against  a  real  per- 
son, not  himself,  and  in  not  appearing  in  the  action.  I  believe  the 
law  to  be  correctly  given  in  the  headnotes  of  Waterbuty  v.  Mather, 
16  Wend.  611: 

"A  plaintiff  cannot  avail  himself  of  the  statnte  allowing  ^ooeas  to  Im  is- 
sued against  a  defendant  by  a  fictitious  name,  on  the  ground  tluit  bis  name 
was  not  known  to  the  plaintiff,  unless  an  avermoit  to  that  effect  is  contained 
In  the  declaration,  or  Is  alleged  by  way  of  replication  to  a  plea  of  misnomer." 
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Of  coarse,  there  could  be  no  such  replication,  except  after  defend- 
ant's appearance  and  plea  of  misnomer.  The  cases  supporting  this 
conclusion  are,  in  part,  Farnbam  v.  Hildreth,  32  Barb.  277 ;  McOill 
T.  Wei  (Oa  Ot)  10  N.  Y.  Supp.  240;  Crandall  v.  Beach,  7  How.  Prac. 
271;  Aaron  t.  Lee,  11  Wkly.  Dig.  528;  Stuber  t.  Schuartz,  1  City 
Ct  R  114;  and  other  cases.  No  jurisdiction  of  the  person,  there- 
fore, was  gained  against  James  Fitzgerald  by  the  service  upon  him 
of  the  summons  which  named  Patrick  Fitzgerald  as  the  defendant 

It  is  supposed  that  James  Fitzgerald  was  estopped  from  setting 
op  that  he  was  not  the  defendant,  as  named.  If  he  had  induced 
the  marshal,  by  word  or  act,  to  believe  that  he  was  Patrick  Fitz- 
gerald, and  upon  that  to  make  the  service,  it  might  be  asked  whether 
there  was  not  an  estoppel.  But,  in  substance,  all  that  passed  was 
that  the  marshal,  in  making  the  service,  took  out  the  paper,  and 
said,  "This  is  for  Patrick  Fitzgerald,"  while  James  Fitzgerald  was 
passive  in  word  and  deed. 

Judgment  having  been  obtained  as  against  Patrick  Fitzgerald, 
the  marshal  was  a  trespasser,  in  levying  tiie  execution  issued  under 
It  upon  the  goods  of  the  plaintiffs  that  had  been  transferred  to  them 
by  James  Fitzgerald:  First,  the  levy  was  as  a  trespass;  second, 
the  defendant  had  not  obtained  a  judgment  against  James,  which 
was  a  prerequisite  of  attacking  the  transfer  to  the  plaintiffs.  Yet, 
for  all  that,  the  trespass  of  the  marshal  is  not  a  trespass  of  the  de- 
fendant, unless  the  defendant  aided  or  abetted  or  directed  or  took 
some  part  in  the  trespass.  Guilleaume  v.  Bowe  is,  in  the  opinion 
(48  N.  Y.  Bupe?.  Ct  R.  169),  distinguished  from.  Welsh  v.  Cockran, 
€3  N.  Y.  181.  The  latter  case  decides  that  the  authority  to  be  im- 
plied from  the  fact  that  a  party  causes  process  to  be  issued,  and 
sets  the  proper  officers  in  motion  in  the  execution  thereof,  is  simply 
an  authority  coextensive  with  that  conferred  by  the  process,  L  e. 
to  do  lawful  acts  pursuant  thereto.  If,  therefore,  an  officer  to 
whom  a  warrant  is  issued,  directing  him  to  seize  the  goods  of  A., 
takes  the  goods  of  B.,  an  authority  so  to  do  from  the  principal  in  the 
proceedings  will  not  be  implied,  and  without  other  evidence  he  can- 
not be  made  liable  therefor.  What  is  true  as  to  an  officer  is  true 
of  an  attorney.  In  the  present  case  the  defendant  placed  in  the 
hands  of  the  attorney  the  claim,  telling  him  to  collect  it  That  au- 
thorized the  attorney  to  take  the  usual  proceedings  to  end  in  judg- 
ment and  execution.  The  levying  of  the  execution  is  not  within  the 
authority  of  an  attorney.  "In  the  absence  of  proof  of  special  au- 
thority to  an  attorney,  his  acts  in  directing  the  levy  upon  or  the  tak- 
ing of  goods  upon  process  are  in  excess  of  his  general  powers  as  an 
attorney,  and  do  not  affect  or  subject  his  client  to  liability."  Welsh 
V.  Cockran,  63  N.  Y.  185,  and  citing  Averill  v.  Williams,  4  Denio, 
295.  Upon  the  propositions  that  have  been  made,  the  defendant 
was  not  liable  unless  there  was  evidence  for  the  jury  that  the  de- 
fendant had  promoted  the  levy  upon  plaintiffs'  goods,  or  had  ac- 
quiesced in  the  illegality  of  the  levy,  with  a  purpose  of  reaping  a 
benefit  to  himself.  There  was  no  proof  that  the  defendant  had  di- 
rected the  levy,  or  had  received  any  money  under  the  sale.  There 
was  testimony  that  after  the  levy  a  clerk  of  the  plaintiffs  saw  the 
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defendant,  gave  to  him  a  letter  from  the  plaintiffs  that  claimed  the 
property  as  theirs,  and  showed  him  the  bill  of  sale,  and  that  defend- 
ant said:  "That  is  of  no  use.  I  will  rip  the  whole  thing  up,  and 
the  BHschera  can  do  as  they  please."  The  defendant  denied  that 
he  had  said  these  things.  The  jury  were  to  pass  upon  the  credi- 
bility of  the  opposing  witnesses.  It  was  for  the  jury  to  And  the 
meaning  of  the  words,  if  they  were  spoken  by  the  defendant.  IWd 
the  defendant  mean  to  claim  a  right  to  dispute  the  validity  of  the 
bill  of  sale;  to  stand  upon  the  proceedings,  which  alone  could  give 
him  a  right  to  dispute  that  validity;  and  to  insist  upon  the  right- 
fulness of  the  levy?  And  did  he  also  claim  an  interest  in  the  sale 
under  the  levy?  If  the  jury  should  find  that  he  did  so  mean  by 
his  words,  and  had  knowledge  of  the  fact,  then  he  was  a  co  tort 
feasor  with  the  marshal  who  levied.  Welsh  v.  Cockran,  63  N.  Y. 
184.  I  think  the  disputed  question  of  fact  that  has  just  been  con- 
sidered should  have  been  left  to  the  jury.  The  action  of  the  court 
requires  a  new  trial.  Judgment  reversed.  New  trial  ordered,  with 
costs  to  abide  event.     All  concur. 


(11  Misc.  Rep.  561.) 
^  WOLFF  V.  HTASS. 

(Superior  C!oart  of  New  Tork  City,  General  Term.    March  4,  189S.) 

Damages— Loss  or  Profits. 

In  an  action  by  a  lessee  for  breach  of  covenant  for  quiet  enjoyment,  he 
cannot  recover  for  loss  of  profits  of  the  business  intermpted  by  such 
breach  of  covenant,  where  the  <Hily  evidence  is  that  he  could  prodnce  a 
certain  qnantlty  of  goods  per  day,  on  which  the  profit  was  a  certain 
amount,  without  showing  tiiat  plaintifl  liad  a  market  for  the  goods  so 
manufactured  by  him. 

Appeal  from  jury  term. 

Action  by  Frank  Wolff  against  Charles  Hyass.  Judgment  was 
entered  on  a  verdict  in  favor  of  plaintifl,  and  defendant  appeiila 
Affirmed  on  condition. 

The  causes  of  action  alleged  in  the  complaint  are  as  follows: 

(1)  That  plaintiff,  a  manufacturer  of  grit  or  groat  grain,  leased  from  defend- 
ant the  building  known  as  number  &11  East  Eighteenth  street.  New  York, 
for  a  term  of  five  years  and  tlu-ee  months,  commencing  February  1,  1882, 
at  a  rental  of  $500  per  year,  payable  monthly  in  advance.  That  plaintlfr  en- 
tered into  poBsessicm  of  said  premises,  and  expended  moneys  to  the  amount 
of  1540  in  placing  machinery  and  appliances  therein,  and  purchased  a  large 
quantity  of  goods  to  be  manufactured.  That  by  said  lease  defendant  agreed 
to  furnish  plaintiff  with  three  to  four  bcHrse  power  steam,  and  that  the  lease 
contained  the  usual  covenant  for  quiet  enjoyment  That  plaintiff  paid  rent 
for  said  premises  for  the  months  of  February,  March,  Api^  and  May,  1892, 
aggregating  $183.36.  That  defendant  failed  to  furnish  the  horse-power  steam, 
so  that  plaintiff  was  compelled  to  cease  work,  to  his  damage.  (2)  That,  in 
violation  of  the  covenant  for  quiet  enjoyment,  defendant  entered  the  prem- 
ises, removed  parts  of  certain  walls,  built  another  wall,  obstructing  light 
and  air,  caused  noises  by  hammering  and  pounding,  thus  Interfering  with 
and  causing  plaintiff  to  stop  work,  and  caused  dust  and  mortar  and  rain  to 
fall  upon  bis  goods,  spoiling  them,  and  Injuring  the  machinery.  This  un- 
lawful entry  and  acts  are  alleged  to  have  occurred  April  4,  1892.  (3)  That 
on  April  9,  1892,  there  was  a  substantial  repetition  of  the  acts  alleged  In  the 
second  cause  of  action,  which  amounted  to  the  eviction  of  plaintiff,  by 
which  plaintiff's  machinery  was  Injured  to  the  amount  of  $300;  and  be 
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compelled  to  expend  995  In  removing  from  said  premlgea,  and  resetting  and 
repairing,  tlie  machinery.  Tliat  he  iost  60  days'  work  and  custom,  by  which 
be  sustained  loss  to  the  amount  of  $1,250.  The  aggregate  amount  for  which 
judgment  was  demanded,  being  made  up  of  the  foregoing  items,  amounts  to 
$2,36a86. 

Argned  before  SEDGWICK,  0.  J.,  and  McADAM  and  ilKEK- 
MAN,  JJ. 

Engene  Van  Schaick,  for  appellant 
Charles  L  Schampain,  for  respondent 

BEEKMAN,  J.  The  defendant  leased  certain  premises  in  the 
city  of  New  York  to  the  plaintiff  for  a  term  of  years,  it  being  speci- 
fied In  the  lease  that  they  were  to  be  used  as  a  "grit  or  groat  mill." 
The  plaintiff  entered  into  possession  of  the  proper^,  fitted  it  up  with 
machinery  and  other  appliances  essential  to  the  transaction  of  his 
business,  and  provided  himself  with  some  800  bushels  of  buckwheat 
out  of  which  the  product  of  his  manufacture  was  mada  Shortly 
after  he  commenced  business  operations,  the  defendant  entered  ui)on 
the  premises  with  his  workmen,  and  proceeded  to  construct  an  ad- 
ditional story  upon  the  building  so  occupied  by  the  plaintiff.  In 
the  course  of  the  work,  holes  were  driven  in  the  roof,  through  which 
the  dust,  debris,  and  rain  passed,  damaging  the  buckwheat  and 
seriously  injuring  the  machinery,  and  interfering  with  the  conduct 
of  the  business.  The  defendant  claimed  that  he  had  the  consent 
of  the  plaintiff  for  his  entry  upon  the  demised  premises  for  the  pur- 
pose above  mentioned.  This  was  denied,  and  a  fair  issue  was  tbus 
presented  to  the  jury,  who,  by  their  verdict  in  favor  of  the  plaintiff, 
have  characterized  the  entry  of  the  defendant  as  unlawful.  The 
grievances  of  the  plaintiff  were  stated  in  his  complaint  in  the  form 
of  three  causes  of  action,  one  of  which  was  for  damages  resulting 
from  the  failure  of  the  defendant  to  supply  him  with  adequate 
steam  power  according  to  a  stipulation  in  tiiat  regard  contained  in 
the  lease.  This  it  is  unnecessary  to  consider,  as  that  question 
seems  to  have  been  excluded  from  the  consideration  of  the  juiy  by 
the  trial  judge.  The  other  two  causes  of  action  embody  statements 
of  unlawful  entry  upon  the  property,  one  on  the  4th  day  of  April,  1892, 
and  the  other  on  the  9th  day  of  April,  1892,  and  the  commission,  on 
each  occasion,  of  acts  of  the  description  above  mentioned,  resulting 
in  damage  to  the  plaintiff's  goods,  machinery,  and  business.  Con- 
siderable evidence  was  given  on  both  sides  bearing  upon  the  ques- 
tion of  damage  to  the  stock  and  machinery,  upon  which  it  is  not 
necessary  to  comment  as  we  do  not  think  there  was  any  error  in  the 
submission  of  that  branch  of  the  claim  to  the  jury.  The  plaintiff 
was  entitled  to  recover  for  such  injuries,  and  there  was  evidence  in 
the  case  justifying  the  jury  in  awarding  a  substantial  sum  there- 
for. In  addition  to  these  items,  the  trial  judge  submitted  to  the 
jury  another  element  of  damage,  under  a  charge  that  if,  by  reason 
of  the  injury  to  the  machinery  from  the  water  and  debris  of  various 
kinds  proceeding  from  the  unlawful  acts  of  the  defendant,  the  plain- 
tiff was  prevented  from  carrying  on  his  work  as  he  might  otherwise 
bave  done,  such  damage  as  he  sustained  of  that  character  which  the 
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eridence  established  with  certainty  and  to  their  satisfaction  by  a 
fair  preponderance  might  be  awarded  by  them.  To  this  charge  the 
defendant  duly  excepted.  The  verdict  of  the  jury  was  for  the  siun 
of  $1,500.  The  defendant's  counsel  thereupon  moved  for  a  new 
trial  on  the  judge's  minutes  on  all  the  grounds  specified  in  section 
999  of  the  Code  of  Civil  Procedure,  which  motion  was  denied,  and 
the  case  now  comes  before  us  on  appeal  from  the  judgment  and  the 
order  denying  the  above  motion. 

We  do  not  think  that  there  was  any  evidence  in  the  case  upon 
which  the  jury  could  determine  the  amount  of  damage  to  plaintifl 
from  the  interruption  ol  his  business,  and  that  the  exception  to  the 
charge  of  the  trial  judge  on  this  point  was  well  taken.  Before  the 
trial,  a  bill  of  particulars  was  furnished  by  the  plaintiff,  stating  the 
items  of  his  claim  for  damage.  Among  others,  not  material  to  the 
discussion,  it  contained  the  following: 

"Prevented  from  operating  and  working  in  said  building  for  the  apace  of 
fifty  days,  caused  by  the  acts  of  the  defendant  in  interfering  with  the  prem- 
ises No.  511  East  ISth  street,  and  cutting  off  the  use  of  the  steam,  including 
outlays  and  profits  during  said  term,  $1,250." 

The  claim  was  therefore  really  for  loss  of  profits,  and  the  only 
evidence  in  the  case  bearing  upon  this  item  of  loss,  or  in  any  way 
concerning  the  pecuniary  damage  for  interference  with  plaintiff's 
business,  was  given  by  the  plaintiff,  who  testified  that  if  the  steam 
power  was  right  he  could  grind  from  125  to  150  bushels  a  day,  and 
that  his  profit  on  the  product  was  from  25  to  30  cents  a  bushel.  It 
is  to  be  noticed  that  the  court  substantially  withdrew  from  the  con- 
sideration of  the  jury  any  question  of  damage  resulting  from  the 
failure  to  supply  steam  power,  and  the  jury  was  invited  to  estimate 
the  damage  from  inability  to  operate  the  business  solely  as  the  re- 
sultant of  the  unlawful  acts  of  the  defendant  in  connection  with  the 
trespass.  The  element  of  profit  testified  to  by  the  plaintiff  was  en- 
tirely too  speculative  and  uncertain  to  justify  any  award  on  that 
ground.  Loss  of  profits  consequent  upon  a  tort,  as  well  as  a  breach 
of  contract,  are  allowed,  provided  they  are  such  as  might  naturally 
be  expected  to  follow  from  the  wrongful  act,  and  are  certain  both 
in  their  nature  and  in  respect  to  the  cause  from  which  they  prcicced. 
Schile  V.  Brokhahus,  80  N.  Y.  614-620;  Grifttn  v.  Oolver,  16  N.  Y. 
489;  Marquart  v.  La  Farge,  5  Duer,  559.  There  was  no  such  certain- 
ty in  the  case  at  bar.  There  was  nothing  in  the  proofs  showing  or 
tending  to  show  that  the  defendant  had  any  appreciable  custom,  or 
that  he  would  have  had  any  market  for  the  160  bushels  of  grain 
which  he  stated  to  be  the  grinding  capacity  of  his  mill  per  day,  or 
that  there  was  any  reasonable  probability  that  he  would  have  been 
able  to  earn  any  such  profit  from  his  business,  or  that  he  had  ever 
made  any  profit  from  his  business  at  that  place  or  elsewhere  prior 
to  the  acts  complained  of.  Under  these  circumstances,  there  was 
nothing  before  the  jury  from  which  they  could,  within  the  rules,  in- 
telligently determine  and  award  any  sum  for  loss  of  profits  or  other 
injury  resulting  from  the  interruption  of  the  plaintifTs  business. 
The  bill  of  particulars  furnished  by  the  plaintiff  imposed  upon  him  a 
limit  of  recovery  for  all  damages  submitted  to  the  consideration  of 
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the  jury  other  than  those  claimed  under  the  item  for  loss  of  profita 
That  limit  is  the  sum  of  f  742.50.  The  excess  of  the  verdict  over 
this  sum  may  be  taken  to  represent  the  coojectures  of  the  jury  in 
respect  to  damage  from  interruption  of  business,  and  the  measure 
of  the  influence  upon  them  of  the  erroneous  charge.  Under  these 
circumstances,  we  think  that  the  case  is  one  in  which  the  court  may 
properly  afford  to  the  plaintiff  the  opportunity  for  consenting  to  a 
reduction  of  the  verdict  Vail  v.  Reynolds,  118  N.  Y.  297,  23  N.  E. 
801.  The  plaintiff  may  within  20  diiya  stipulate  to  reduce  the  judg- 
ment in  the  sum  of  1757.50,  and,  if  such  stipulation  is  filed,  the  judg- 
ment so  reduced  will  be  affirmed,  with  costs;  but,  if  not  filed,  the 
Judgment  should  be  reversed,  and  a  new  trial  granted,  with  cost& 
All  concur. 


(11  M18C  Eep.  74.)  pjjj^jj  ^    ^^  ^^^  ^  ^ 

(Superior  CJourt  of  New  York  City,  General  Term.   January  21,  180S.) 

NiSLieieNCE — MAnnFAcrcBE  of  Dkfectivb  Etkclasbeb. 

Wbere  defendant  nndertook  to  make  eyeglasses  for  plaintiff  according 
to  a  certain  prescription,  bnt  tbe  grlasses  were  defectively  or  erroneously 
constrncted,  defendant  is  gnllty  of  actionable  negligence,  and  Iiis  liability 
does  not  rest  on  "a  sale  coupled  witb  an  implied  warranty." 

Appeal  from  jury  term. 

Action  by  Clara  H.  Price  against  Stephen  M.  Ota.  Nnn  and  Qeorge 
F.  Parsons  to  recover  damages  for  alleged  negligence  in  the  con- 
struction of  a  pair  of  ey^lasses.  From  a  judgment  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  defendants'  motion  for 
a  new  trial,  defendants  appeal.     Affirmed. 

Ai^ued  before  PREEDMAN,  McADAM,  and  GILDERSLEEVE, 
JJ. 

Cteorge  D.  Beattys,  for  appellants. 

James  O'Neill  (William  T.  Birdsall,  of  counsel),  for  respondent 

GILDERSLEEVE,  J.  The  defendants  are  opticians,  and,  in  the 
regular  course  of  business,  undertook  to  make  and  deliver  to  the 
plaintiff  a  pair  of  eyeglasses  in  accordance  with  a  certain  prescrip- 
tion. The  plaintiff  accepted  the  glasses,  in  ignorance  of  any  defect, 
paid  the  defendants  therefor,  and  commenced  their  use.  The  judg- 
ment herein,  now  before  us  for  review,  is  in  favor  of  the  plaintiff, 
and  against  the  defendants,  and  awards  to  the  plaintiff  |750,  as 
damages  for  personal  injuries  arising  from  the  alleged  negligence 
of  the  defendants  in  the  construction  of  the  eyeglasses  in  question. 
The  basis  of  the  action,  as  alleged  in  the  complaint,  is  defendants' 
negligence.  The  answer  is  a  denial  of  the  negligence,  and  sets  up 
as  a  separate  defense,  an  accord  and  satisfaction  of  the  claim  set 
forth  in  the  complaint 

The  point  urged  by  the  appellants  that  the  only  claim  against  de- 

foidants  must  rest  upon  "a  sale  coupled  with  an  implied  warranty" 

is  not  well  taken.     The  plaintiff  very  properly  grounded  her  cause 

of  action  on  the  negligence  of  the  defendants.      The  complaint 

v.32N.Y.a.no.7— 51 
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clearly  sets  forth  a  cause  of  action.  If  the  plaintiff  sustained  io- 
juries  that  flowed  from  a  defective  or  erroneous  constructioii  of  the 
glasses  by  defendants,  they  were  guilty  of  actionable  n^ligenoe, — 
guilty  because  they  committed  a  breach  of  duty  they  owed  to  the 
plaintiff.  The  gist  of  the  action,  as  alleged  in  the  complaint,  is  the 
failure  of  defendants  to  exercise  that  reasonable  degree  of  skill 
and  caution  which,  under  the  circumstances,  might  have  avoided 
the  injury.  4  Wait,  Act  &  Def.  p.  656;  Kahl  v.  Love,  37  N.  J. 
Law,  5,  8;  Railroad  CJo.  v.  Bingham,  29  Ohio  St  369;  Cow.  Treat 
(7th  Ed.)  §  290;  CJarpenter  v.  Blake,  75  N.  Y.  12. 

The  plaintiff's  claim  falls  within  the  rule  laid  down  in  Bellenger 
V.  Craigue,  31  Barb.  634,  where  it  was  stated  as  follows: 

"The  law  Implies  a  promise  on  the  part  of  the  snrgeoa  that  be  has  ordi- 
nary skill,  and  that  be  will  execute  the  bnsiness  Intrusted  to  him  with  ordi- 
nary care  and  skill.  If  be  falls  in  this  duty,  be  Is  liable  In  damagea  to  tlw 
persons  who  employed  blm." 

To  the  same  effect  is  the  case  of  Beckwith  v.  Oatman,  43  Hon,  265. 

This  principle  is  most  recently  invoked  in  the  case  of  Ishum  t. 
Post  141  N.  Y.  100,  35  N.  E.  1084,  where  the  general  rule  la  stated 
as  follows: 

"If  a  person's  sltuatloa  or  employment  imidles  wdinary  skill  or  knowledge 
adequate  to  the  undertaking,  he  will  be  responsible  for  any  losses  or  iQ]«rie8 
resulting  from  the  want  of  the  exercise  of  such  skill  or  knowledge." 

It  will  not  be  denied  that  the  business  of  opticians  requires  special 
knowledge  and  skill,  and  also  great  caution  and  prudence.  The  de- 
fendants, in  accepting  the  prescription  from  plaintiff  and  undertak- 
ing to  fill  it,  assumed  a  skill  adequate  to,  and  the  care  necessary 
for,  a  competent  and  proper  completion  of  the  woric  They  under 
took  to  exercise  due  care  and  skill  in  preparing  the  glasses.  If 
they  failed  in  this  duty,  they  are  liable  for  the  injuries  resulting 
from  their  negligence. 

Eari,  J.,  in  Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  281,  says  that: 

"The  best  statement  of  the  rule  Is  that  a  wrongdoer  Is  respoosllde  for  the 
fiatnral  and  proximate  consequences  of  his  misconduct,  and  what  are  soci 
consequences  must  generally  be  left  to  the  determlnatl<«  of  the  Jury." 

The  jury,  under  proper  instructions  from  the  learned  judge  pre- 
aiding  at  the  trial,  upon  competent  and  sufllcient  evidence,  found 
that  the  defendants  were  guilty  of  negligence  in  the  construction  of 
the  glasses.  This  finding  was  fully  warranted,  and  shoold  not  be 
disturbed.     The  damages  awarded  are  not  excessive. 

As  to  the  alleged  accord  and  -satisfaction,  set  up  as  an  afBnnative 
defense,  if  it  can  be  said  to  be  such  as  the  law  recognizes,  the  evidence 
was  insufiQcient  to  establish  this  defense.  When  we  give  to  Mr. 
Ga  Nun's  statements  of  what  transpired  at  the  interview  at  which 
it  is  claimed  the  alleged  agreement  of  settiement  was  made  the 
broadest  and  fullest  significance  in  support  of  defendants'  conten- 
tion on  this  point  they  fail  to  show  an  accord  and  satisfaction.  We 
think  the  jury  was  fully  justified  in  finding  that  the  plainttCPs  in- 
juries were  the  direct  result  of  the  wearing  of  the  glasses  which 
were  negligently  constructed  by  defendants.     The  jury  waa  fully 
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and  fairly  instracted  by  the  court  on  all  the  qnestiona  of  la' 
f  ecting  the  caae^  and  we  find  no  error  in  the  rulings  on  questio 
evidence. 

The  judgment  and  order  appealed  from  should  be  afQrmed, 
costs.    All  concnr. 


ai  MI8C  Rep.  621.)     D^vjjNPOBT  T.  HUU>ai  et  aL 

CSnpertor  Court  of  New  York  City,  General  Term.   March  4,  1896. 

CosTHACTB— Vauditt— Brbaoh  of  Confidkncs. 

An  agreement  by  tlie  bookkeeper  of  a  corporation  to  disclose  Its 
dal  condition  to  another  Is  void,  and  it  Is  lilimaterlal  tbat  sucb  othe 
stockholder  of  the  corporation. 

Appeal  from  jury  term. 

Action  by  Nisbet  V.  Davenport  against  George  B.  Hulme  am 
East  Bay  Land  &  Improvement  Company  to  recover  for  servici 
Icged  to  have  been  performed  by  plaintiff  for  defendants.  Fr 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed 

Argued  before  S£DQWICK,  C.  J.,  and  McADAM  and  Bl 
MAN,  J  J. 

David  G«rber  and  R  H.  Landale,  for  appellant 
Francis  L.  Wellman,  for  respondents. 

BEEKMAN,  J.  The  complaint  alleges  that  in  the  month  of 
1892,  the  defendants  employed  Joseph  M.  Davenport  to  perfwu 
tain  services  for  them,  for  which  they  agreed  to  pay  him  the  si 
f  20,000;  that  the  services  were  performed  by  him  in  so  far  as  h< 
permitted  so  to  do  by  the  defendants,  but  that  they  have  fall< 
pay  him  the  sum  so  agreed  upon  for  his  compensation ;  and  tha 
claim  therefor  was  duly  assigned  to  the  plaintiff.  The  defen< 
answered,  putting  in  issue  Ihe  validity  of  the  alleged  contract 
on  the  trial,  at  lie  close  of  the  plaintiffs  case,  a  motion  was  i 
by  the  defendants  for  a  dismissal  of  the  complaint,  which  was  g 
ed,  and  an  exception  was  taken  to  this  ruling  by  the  plaintiff, 
now  appeals  from  the  judgment  entered  thereon.  The  facts  o 
case,  briefly  stated,  are  as  follows:  At  the  time  of  the  alleged 
tract  the  said  Davenport  was  a  bookkeeper  in  the  employ  o 
National  C!ordage  Company,  a  corporation  doing  a  business  of  j 
magnitude,  and  having  a  capital  of  $15,000,000.  In  that  capi 
and  in  necessary  connection  with  the  proper  performance  o 
duties,  the  transactions  of  the  company  and  its  financial  opera 
came  under  his  observation.  He  kept  the  books  in  which  th 
tries  relative  to  such  matters  were  made,  and  the  financial  cond 
of  the  company  was  thus  revealed  to  him.  From  the  knowledge 
obtained  it  became  apparent,  as  he  claims,  that  although  the 
pany  had  been  declaring  large  dividends,  from  time  to  time,  foi 
eral  years,  such  action  was  unwarranted,  as  during  the  same  p 
losses  had  been  incurred  amounting  to  many  millions  of  dollai'E 
^vas  knowledge  of  great  financial  importance,  and  calculated  to 
duce  a  most  injurious  effect  upon  the  company  should  it  be  disci 
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Of  tiiia  Davenport  was  quite  aensible.  He  also  peroeived,  nnder 
certain  circumstances,  it  had  a  large  pecuniary  yalue,  enhanced  bj 
the  fact  that,  with  the  exception  of  the  ofBcers  of  the  company,  he 
waa  in  the  exclusive  possession  of  the  information.  He  proceedt^ 
to  profit  by  the  situation  in  the  following  way:  The  defendant 
Hulme  had  advanced  a  large  amount  of  money,  some  f4,000.000.  to 
the  company  upon  its  bonds  and  stock.  Davenport  opened  com- 
munication with  Iiim,  and  having  imparted  enough  infomiation  to 
excite  serious  alarm,  without  surrendering  the  commodity  he  came  to 
sell,  an  agreement  was  entered  into  by  which  the  particulars  were 
to  be  disclosed,  which  was  reduced  to  writing,  signed  by  Daven- 
port, and  delivered  to  Hulme.  This  extraordinary  document  reads 
as  follows: 

"Upon  payment  to  me  of  twenty  thousand  d<dlan  and  selUng  short  for 
me  a/c  500  shares  of  the  National  Cdge.  Co.  at  yoor  risk,  I  a«ree  to  delirer 
to  you  or  your  order  the  original  earnings  and  losses  ending  Oct.  Slat,  *91, 
contained  In  the  hooka  of  the  NatL  Cdge.  Co.  now  in  my  possession,  and  make 
each  affidavit  you  may  call  upon  me  to  make  In  support  of  the  fignres  I  on- 
dertake  to  furnish  you.  I  also  further  agree  not  to  give  said  fignres  to  any 
other  parties  besides  yourselves,  and  am  willing  to  make  an  affidavit  to  tiiat 
effect" 

The  affidavit  thus  referred  to  was  subsequently  made  and  deliv- 
ered to  Hulme.  It  purported  to  verify  the  statement  which  was  the 
subject  of  the  contract,  and  referred  ta  it  as  annexed.  It  was  not 
however,  so  annexed,  but  was  thriftily  retained  by  Davenport  un- 
til he  should  receive  his  f20,000.  He  was  willing,  however,  to 
stimulate  the  eagerness  of  Hulme  for  a  speedy  consummation  of 
the  bargain  by  the  following  remarkable  oath,  which  be  embodied 
in  his  affidavit: 

"And  said  Davenport  swears  that  he  has  not  spoken  to  any  one  or  by  an 
action  or  manner  in  any  wise  divulged  the  Information  contained  in  said 
books  of  account,  or  allowed  a  copy  of  the  figures  in  said  profit  and  loss 
account  referred  to,  to  any  person  or  persons;  and,  further,  that  be  wOI  sot 
divulge  or  reveal,  or  disclose  or  give,  either  by  writing  or  in  any  other  man- 
ner, the  figures  or  accounts  of  said  company  to  any  person  or  persona,  otiier 
than  to  the  holder  of  this  affidavit,  after  the  same  has  been  in  due  form  exe- 
cuted and  sworn  to.  Davenport  further  says  that  he  has  no  other  memoran- 
dum, reference,  copies  of  figures  or  accounts,  statements,  or  any  other  infor- 
mation, other  than  the  statements  or  copies  of  fignres  or  memorandas  to  this 
affidavit  annexed.  And  deponent  solemnly  swears  that  upon  the  delivery  ot 
this  affidavit,  and  the  said  copies,  memorapdas,  etc.,  referred  to,  be  parts 
wlttt  all  written  or  other  information,  except  that  which  he  might  recoll^t 
of  bis  own  mind  and  not  otherwise.  And  tiiat  on  this  day,  so  far  as  he  knows 
or  is  informed,  he  Is  the  only  individual,  outside  of  the  National  Cordage 
people  themselves,  who  is  the  possessor  of  and  enabled  to  give  the  Informa- 
tion and  figures  stated  in  tbe  papers  hereto  annexed  and  in  this  affidavit." 

The  preliminaries  ha\'ing  been  thus  satisfactorily  adjusted,  a  date 
was  fixed  for  the  consummation  of  tlie  bargain,  but  in  the  meantime 
the  matter  had  come  to  the  knowledge  of  the  officers  ot  the  Cord- 
age Company,  and  the  vigorous  steps  they  took  to  prevent  the  dis- 
closure proved  effective.  Although  the  statement  was  tendered  to 
Hulme,  accompanied  by  a  demand  for  the  |20,000,  he  refused  to 
proceed  with  the  transaction  or  to  pay  the  money,  and  this  action 
was  accordingly  brought  to  enforce  payment  We  have  no  hesita- 
tion in  condemning  the  agreement  on  which  this  suit  is  brought 
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as  absolutely  void  and  unenforceable,  and  approve  of  the  acti<Hi  of 
the  trial  judge  in  dismissing  the  complaint  on  this  ground.  It  in- 
volved a  clear  betrayal  of  trust  by  Davenport,  and  was  utterly  sor- 
did and  conscienceless  in  its  purpose  and  conception.  He  was  an 
employ^  of  the  company;,  holding  a  place  of  trust  and  confidence. 
The  information  he  had  obtained  in  the  course  of  the  performance 
of  his  duties  belonged  to  the  company,  and  was  not  his  to  use 
against  his  employer  or  to  dispose  of  for  his  own  advantage.  When 
he  agreed  to  barter  it  away  in  the  manner  proposed,  he  not  only  vio- 
lated an  obligation  to  his  employer  springing  out  of  the  contract  of 
«mployment  and  the  relation  in  which  he  stood  to  the  company, 
but  the  whole  transaction  was,  in  foro  consdentiae,  flagitious  and 
indefensible.  The  law  has  sternly  set  the  seal  of  its  condemna- 
tion uiron  such  acts.  It  reads  into  every  contract  of  service  an 
obligation  on  the  part  of  the  servant  to  be  faitliful  to  his  employer 
in  respect  to  matters  within  the  scope  of  his  duties,  and  pronounces 
any  violation  of  such  duty  to.be  a  breach  of  contract,  for  which  the 
servant  may  be  discharged.  The  betrayal  to  others  of  facts  which 
have  come  to  his  knowledge  in  the  house  of  his  employment,  and 
which  are  confidential  in  their  nature,  is  within  this  principle,  which 
applies  with  peculiar  force  to  the  ofBce  of  a  bookkeeper.  His  em- 
ployer is  compelled  to  confide  to  him  almost  every  detail  of  busi- 
ness venture  and  financial  condition.  The  knowledge  he  thus  ac- 
quires is  nsTially  of  such  a  character  as  to  expose  the  employer  to 
loss,  and  possibly  serious  disaster,  if  promulgated  to  others.  The 
obligation,  itherefore,  is  proportionately  great  to  preserve  inviolate 
the  confidence  reposed  in  him  which  the  performance  of  the  duties 
for  which'  he  has  been  employed  has  rendered  necessary.  There 
doubtless  are  cases  in  which  the  prevention  of  fraud  or  other  serv- 
ice of  the  ends  of  justice  creates  exceptions  to  the  rule,  but,  as  the 
case  at  bar  does  not  come  within  any  such  modifying  principle,  we 
do  not  consider  it  profitable  to  discuss  them.  A  violation  of  duty 
of  the  character  above  mentioned  also  involves  an  element  of  moral 
turpitude.  Kailway  Co.  v.  Lythgoe,  2  Lown.  M.  &  P.  22L  In  that 
case  the  defendant,  while  In  the  plaintiff's  employment,  secretly 
communicated  details  of  the  business  which  he  ob&uned  from  the 
books  to  a  rival  company,  and  upon  being  discovered  was  dis- 
charged. The  court,  in  refusing  him  judgment  for  his  salary,  char- 
acterifsed  his  act  as  "moral  misconduct."  But  authority  is  unneces- 
sary to  support  BO  i^ain  a  proposition.  The  consideration,  there- 
fore, for  the  agreement  in  suit  was  illegal,  and  the  contract  de- 
clared upon  never  had  any  legal  inception.  Woodstock  Iron  Co. 
▼.  Biehmond  &  D.  Extension  Co.,  129  U.  8.  643,  9  S.  Ct.  402;  Devlin 
V.  Brady,  36  N.  Y.  531.    In  the  latter  case  the  court  said  (page  534): 

"It  is  a  recognleed  and  firmly-estabUBbed  maxim  In  the  law  tbat  ez  tuipl 
c«Mitractu  actio  non  oritur,  and  no  person,  so  far  back  as  the  feudal  ages, 
was  permitted  by  law  to  stipulate  for  Iniquity." 

The  contention  that  the  agreement  was  relieved  of  the  taint  of 
ill^^ity  because  Hulme,  as  a  stockholder,  was  entitled  to  the  in- 
formation which  was  the  subject  of  barter,  is  without  legal  support 
Assuming  the  existence  of  the  right,  it  by  no  means  follows  that 
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Davenport  was  entitled  to  give  it  He  was  the  servant  of  the  com- 
pany, not  of  the  stockholders.  He  was  neither  employed  nor  could 
he  be  discharged  by  them.  His  whole  duty  was  to  the  corporation 
represented  by  the  directors,  who  managed  and  controlled  the  bad.- 
ness,  who  alone  were  entitied  to  exercise  the  corporate  powers, 
and  to  whom  he  was  solely  responsible  for  the  pr(^)er  dischai^e  of 
his  fnnctions.  Snch  an  agreement  as  the  one  in  stdt,  though  made 
with  a  stockholder,  is  as  much  within  the  rule  of  prohibition  as  if 
entered  into  with  a  stranger.  Stockholders  must  seek  the  infor- 
mation they  are  entitled  to  through  the  proper  channels,  and  not 
by  corrupting  the  employ^  of  the  company.  It  is  idle  to  follow  the 
counsel  for  the  plaintiff  in  the  pursuit  of  some  theory  upon  which  to 
distinguish  this  case  and  sustain  a  recovery.  Vie  case  is  too  plain. 
The  plaintiff's  assignor  had  no  other  thought  than  his  own  profit, 
and  he  drove  as  hard  a  bargain  as  he  could  in  his  attempt  to  make 
the  most  out  of  a  shameless  act  The  agreement  sued  upon  presents 
itself  as  a  mere  bargain  for  the  betrayal  of  a  trust,  without  qualify- 
ing circumstances,  which  the  law  repudiates,  and  ^^lich  no  court 
of  justice  will  enforce.    Judgment  affirmed,  with  costs.    All  concur. 


ai  Misc.  Rep.  679.) 

ux  jttiBc  a^v.  oi»,      CROWLEY  et  al.  v.  MURPHY. 

(Superior  Court  of  New  York  City,  Oenend  Torm.    Bfarch  4,  1896.) 

1.  BJjECTMENT— Bt  GrAKTEK  IN  VoiD  DEED— PAHTIEa 

Under  Code  Clr.  Proc.  I  1501,  providing  that  ejectment  "may  be  main- 
tained by  a  grantee,  *  ♦  ♦  •  In  the  name  of  the  grantor,  •  »  »  where 
the  conveyance  under  which  he  claims  is  void  beCbuse  the  prcq;>erty  was 
held  adversely  to  the  grantor,"  a  complaint  is  defective  where  stidti  void 
deed  named  C.  and  J.,  his  wife,  and  E.,  as  grantors,  but  J.  was  not  made 
a  party  plaintier,  though  J.'s  only  interest  In  the  land  was  that  of  an  in- 
dioate  right  of  dower. 
8,  Same— Answer— KiGHT  of  Possession. 

Defendant  on  the  trial  may  prove  an  assessment  lease  of  the  premises, 
though  such  lease  is  not  alleged  la  the  answer,  as  the  facts  wMdi  merely 
refute  the  claim  of  a  right  of  entry  need  not  be  pleaded. 

Action  by  CJomelius  George  Crowley  and  Ellen  Daly  against 
Mary  Murphy  to  recover  the  possession  of  land.  There  was  a  ver- 
dict in  favor  of  plaintiffs,  and  defendant's  exceptions  were  ordered 
to  be  heard  at  general  term  in  the  first  instance.    Sustained. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM,  J. 

P.  J.  Mather,  for  plaintiffs. 
David  B.  Ogden,  for  defendant 

SEDGWICK,  0.  J.  The  action  is  of  ejectment  Mr.  Joshua  0. 
Sanders  was  a  grantee  in  a  conveyance  of  the  lands  in  question,  at 
a  time  when  the  lands  were  held  adversely  to  his  grantor,  as  the 
complaint  alleged,  and  the  deed  was  therefore  void.  He  brought 
this  action  under  section  1501,  Code  Civ.  Proc  That  section  is: 
Ejectment  "may  be  maintained  by  a  grantee  ♦  •  •  In  the  name 
of  the  grantor,  ♦  •  •  where  the  conveyance  under  which  he 
claims  is  void  because  the  property  was  held  adversely -to  the 
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grantor."  Tbe  complaint  alleged  in  a  certain  manner,  which  will 
not  be  here  examined,  facts  sufBcient,  on  the  face  of  the  plead- 
ing, to  make  a  caase  of  action  under  the  statute.  The  complaint 
averred  that  on  the  Slat  July,  1882,  the  said  Ellen  Daly  and  Cor- 
nelius George  Crowley,  the  plaintifFs  herein,  duly  made  a  deed  of 
the  said  lot  of  land,  etc.,  unto  Joshua  C.  Sanders,  granting  unto  Mm 
the  same,  etc.  It  is  not  contested  that  in  such  an  action  all  the 
grantors  in  the  void  deed  must  be  joined  as  plaintiffs.  This  is  not 
a  question  of  misjoinder  of  parties,  because  under  the  statute  the 
conditi<m8  of  the  statute  must  be  regarded,  to  make  any  cause  of 
action  whatever.  If  there  be  three  grantors,  two  ^f  them  only, 
when  made  plaintiffs,  cannot  be  used  to  sustain  the  action  under  the 
statute.  On  the  trial  the  plaintiffs  offered  in  evidence  the  deed  to 
Mr.  Sanders.  It  was  objected  ta  It  purported  to  be  a  convey- 
ance of  the  premises  in  question,  made  by  "Cornelius  George  Crow- 
ley, only  chUd  and  heir  at  law  of  Cornelius  Crowley,  deceased,  and 
Jnlla  Fannie,  his  wife,  and  Ellen  Daly,  to  Joshua  C.  Sanders." 
The  objection  was  that  "Julia  Fannie"  appeared  to  be  a  grantor 
under  ihe  statute,  and  that  the  action  could  not  be  sustained  with- 
out her  being  made  a  plaintiff,  as  the  statute  gave  the  action  if  all 
the  grantors  were  made  plaintiffs.  It  may  here  be  said  that  the 
statute  by  "grantors"  means  those  who  appear  to  be  grantors  in 
the  void  deed.  It  may  be  that,  in  a  case  where  an  apparent  grantor 
has  in  fact  no  estate,  that  may  be  alleged  and  proved,  and  permit 
a  recovery;  but  first  the  statute  must  be  observed,  and  all  the 
grantors  must  be  made  plaintiffs.  The  reason  for  this  is  direction  of 
the  statute,  which  must  be  obeyed.  The  argument  of  the  learned 
counsel  for  plaintiffs  is  that  "Julia  Fannie"  appears  by  proof  to 
have  liad  no  estate  and  no  interest  but  that  of  an  inchoate  right  of 
dower.  In  my  view,  that  does  not  conclude  the  question.  It  must 
also  appear  that  she  is  not  one  of  the  grantors  on  the  face  of  the 
void  deed.  In  the  deed  the  only  words,  so  far  as  the  record  be- 
fore us  appears,  that  would  prevent  her  appearing  as  a  grantor,  are, 
"and  Julia  Fannie,  his  wife."  •  These  words  are  only  descriptio 
personae.  Without  them  she  would  appear  to  convey  her  estate  as 
tenant  In  common  with  her  other  grantors.  With  them  she  is  only 
Identified  as  a  wife  in  a  part  of  the  deed  that  is  not  a  granting  part 
Of  much  the  same  kind  of  deed  Judge  G  rover  said  in  Cox  v.  James, 
45  N.  Y.  661: 

"There  Is  no  more  reawm  tot  a  premmption  that  Mr.  Maxwell  was  the 
owner,  and  tliat  Mr».  Maxwell  united  with  him  In  the  deed  for  the  pur- 
pose of  extlngfulsbiDg  her  Inchoate  right  of  dower,  than  for  a  presumptioD 
she  was  the  owner,  and  Mr.  M.,  her  husband,  united  In  the  deed  for  the 
purpose  of  extinguishing  his  Interest  as  tenant  by  the  curtesy.  As  above 
remarlced,  the  only  legitimate  presumptlMi  was  that  they  were  equal  owners 
In  common  of  the  land." 

I  therefore  think  that  the  complaint  should  have  been  dismissed, 
for  the  reason  that  there  was  a  material  variance  from  the  allega- 
tions of  the  complaint,  and  that  the  action  could  not  be  maintained 
without  joining  Mr.  Crowley  as  plaintiff. 

On  the  trial  the  defendant's  counsel  offered  in  evidence  a  lease 
made  by  the  mayor,  etc.,  of  New  York  to  Isaac  O.  Ogden  of  the 


Digitized  by 


Google 


808  HBW  YOBK  suFFLEMXMT,  ToL  32.  [Com.  Fl. 

premises  for  the  term  of  1,000  years  from  20th  October,  1875.  The 
plaintiffs'  sole  objection  to  this  was  that  it  should  hare  be&CL  pat  in 
the  answer,  and  this  objection  was  sustabied.  I  do  not  think  the 
objection  can  be  sustained.  "This  action  lies  for  the  recovery  of 
the  possession  of  real  property  in  which  the  lessor  of  the  plaintifC 
has  the  legal  interest  and  a  possessory  right"  1  Chit.  PL  187. 
"A  remainder-man  or  reversioner  cannot  support  this  action  while 
the  right  of  possession  is  in  another."  Id.  190.  "When  the  title  of 
the  real  plaintiff  in  ejectment  is  controverted  under  the  general 
issue,  he  must  prove  (1)  that  he  had  the  legal  estate  in  the  premises 
at  the  time  of  the  demise  laid  in  the  declaration;  (2)  that  he  also 
had  the  right  of  entry,"  etc.  2  Greenl.  Ev.  304.  A  defendant  need  not 
set  up  specifically  in  the  answer  those  facts  which  merely  refute  the 
claim  of  a  right  of  entry.  A  landlord  has  not  the  rig^t  of  entry 
while  a  term  is  outstanding  which  prevents  his  having  that  right. 
When  the  term  is  ended  it  is  otherwise.  The  term  created  by  the 
corporation  lease  binds  him  through  the  obligations  of  the  law,  and 
as  long  as  it  lasts  he  has  no  right  to  enter.  The  character  of  the 
consequoiceg  from  a  lease  is  not  different  from  that  of  those  under  a 
conveyance  in  fee.  He  has  no  right  to  enter.  Of  course,  this  is  not 
at  variance  with  the  proposition  that  a  lessee  cannot  deny  the  title 
of  the  landlord,  and  caimot,  through  the  term,  b^[ln  an  adverse 
possession  that  might  result  in  a  title.  That  does  not  allow  the 
landlord,  under  his  title,  entering  upon  his  lessee.  Nor  does  it  make 
any  difference  that  his  ri^t  to  enter  has  been  taken  away  by  a 
competent  lease  to  some  one  else  than  the  defendant.  The  lease 
destroys  a  right  to  enter,  which  he  must  prove,  whoever  may  be 
the  defendant  I  therefore  think  that  the  assessment  leases  were 
admissible  as  evidence.  I  wish  to  notice  the  situation  of  the  case 
at  the  trial.  The  plaintiffs  were  bound  to  prove  that  the  deed  to 
Mr.  Sanders  was  void.  They  therefcHre,  under  the  circnmstancea, 
showed  that  the  defendant  was  in  adverse  possession,  and  were 
further  bound  to  show  she  claimed  to  hold  under  some  specific  title. 
The  judgment  should  be  reversed,- and  a  new  trial  ordered,  with 
costs  to  defendant  to  abide  the  event 


(11  Misc.  Rep.  254.) 

RICHARDSON  v.  HARMR 

(Common  Pleas  of  New  Ywk  Cl^  and  County,  Special  Term.   Febmaiy, 

1886.) 

Power— Action  against  Husband's  Grantbb— Laito  kot  ComrBViD. 

The  sufficiency  of  land  remaining  of  tbe  husband's  estate  to  satisfy  all 

claim  of  dower  Is  no  answer  to  an  action  for  dower  out  of  the  land  of  the 

husband's  alienee. 
(Syllabus  by  the  Court) 

Action  by  Louisa  A.  Bichardson  against  William  Harms  for 
dower.  Plaintiff  demurs  to  a  defense  set  up  in  the  answer.  Bua- 
tained. 

Wm.  O.  Campbell,  for  plaintifC. 

Isaac  L.  Miller,  for  defendant 
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PBYOR,  J.  In  an  action  for  dower,  the  complaint  alleges  a 
marriage,  aeifdn  and  death  of  the  husband,  his  conveyance  during 
coverture  without  the  plaintiff's  assent,  and  ownership  of  the  land 
by  the  defendant.  The  prayer  for  judgment  is  that  the  plaintiff 
recover  one-third  of  defendant's  property  as  her  dower,  and  one- 
third  of  the  rents  and  profits  thereof  since  the  commencement  of 
the  action.  After  denial  of  material  allegations  of  the  complaint, 
the  answer  advances  as  a  "separate  and  distinct  defense"  that  the 
conveyance  by  the  husband  was  with  full  covenants  of  warranty; 
that  he  left  other  real  estate  "of  sufBcient  value  to  pay  and  provide 
for  any  claim  or  right  of  dower  which  plaintiff  had,  not  only  in 
and  to  the  same,  but  in  and  to  the  premises  mentioned  and  de- 
scribed in  the  compl&int";  and  that  subsequently  to  his  death,  by 
an  instrument  under  seal  and  in  consideration  of  |50,000,  the  plaintiff 
^^leased  any  and  all  her  right,  title,  and  interest,  dower,  and  right 
of  dower  wMch  she  had  or  claimed  to  have  in  and  to  all  the  real 
property  of  which  tiie  said  Benjamin  Richardson  died  seised." 

llie  plaintiff  demurs  to  the  defense  for  insufficiency  in  substance^ 
The  husband  not  dying  seised  of  the  land  in  question,  it  is  obviously 
not  within  the  terms  or  operation  of  the  release.  Moreover,  it  is 
not  apparent  that  the  release  was  to  tenant  in  fee  or  for  life,  or  to 
remainder-man,  reversioner,  or  equitable  owner;  and,  unless  to  such, 
it  is  ineffectual,  to  bar  dower.  Elmendorf  v.  Lockwood,  57  N.  T. 
322,  326,  330;  Bank  v.  Thomson,  55  N.  Y.  7,  12.  Upon  the  argu- 
ment, therefore,  counsel  for  the  defendant  prudently  abstained  from 
pressing  the  release  as  an  answer  to  the  action.  Neither  personal 
representative  nor  Leir  or  devisee  of  the  husband  is  a  party  to  the 
litigation.  That  the  plaintiff  may  realize  all  her  dower  out  of  the 
husband's  estate  is  therefore  but  the  futile  statement  of  the  defend- 
ant, who,  of  course,  is  incompetent  either  to  offer,  or,  in  the  absence 
of  the  owners  of  that  estate,  to  compel  its  appropriation  in  dis- 
charge of  the  incumbrance  on  his  property.  "A  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands  whereof  her  husband  was 
seized  of  an  estate  of  inheritance  at  any  time  during  the  marriage." 
1  Rev.  St.  p.  740,  §  1.  "No  act,  deed  or  conveyance  by  the  husband, 
without  the  assent  of  his  wife,  shall  prejudice  the  right  of  his  wife 
to  her  dower  nor  preclude  her  from  the  recovery  thereof."  Id.  §  16. 
''If  during  the  life  of  the  husband  his  land  has  been  alienated,  and 
if,  when  his  widow  seeks  the  assignment  of  her  dower  the  land  is 
held  in  several  parcels  by  different  persons  her  dower  shall  be 
assigned  in  each  parcel  separately."  Thomas  v.  Hesse,  34  Mo.  13. 
Ind^d  the  answer  in  question  admits  the  plaintiff's  right  to  dower 
in  the  land  of  the  defendant  but  avers  that  sufficient  property  re- 
mains of  the  husband's  estate  to  respond  to  her  claim  in  respect 
of  all  the  realty  of  which  he  was  seised.  Does  the  fact  alleged 
in  avoidance  nullify  the  right  conceded?  The  methods  by  which 
the  widow's  right  may  be  defeated  are  familiar  in  the  books;  but 
it  is  nowhere  suggested  that  the  matter  of  this  answer  is  pleadable 
in  bar  of  dower.  In  reason  the  lien  on  his  land  is  not  discharged 
by  the  incumbrance  on  other  lands  (Masterson  v.  Railroad  Co.,  84 
N.  Y.  247,  255) ;  and,  no  matter  how  ample  those  other  lands  to  sat- 
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isfy  the  claim  of  dower,  the  right  of  recourse  to  this  land  still 
subsists.  Plaintiff's  right  in  defendant's  land  not  being  affected 
by  the  fact  of  other  resources  for  her  dower,  the  answer  is  no  defense 
to  the  action,  and  the  demurrer  is  well  taken.  The  principle  tA  the 
cases  adduced  by  defendant  was  not  asserted  as  destructlTe  of  the 
right  of  dowar  in  the  particular  land,  nor  advanced  as  an  answer  to 
an  action  for  such  dower,  but  was  adopted  only  as  an  expedient 
by  which  the  right  might  be  enforced  with  the  least  hardship  and 
the  greatest  equity.  The  right  established,  it  may  well  be  just 
and  in  ease  of  all  parties  that  the  dower  should  be  assigned  of  the 
husband's  estate,  liable  in  any  event  as  the  ultimate  recourse,  rather 
than  from  the  land  of  an  alienee  who,  under  his  covenants,  is  en- 
titled to  indemnity.  But  this  is  a  disposition  of  remedial  pro- 
cedure, and  is  practicable  only  when,  all  in  interest  being  present, 
the  decree  may  be  of  binding  eiScacy.  Neither  the  representa- 
tives nor  successors  of  the  husband  being  parties  to  the  litigation, 
how  can  the  court  enforce  an  assignment  of  dower  out  of  their 
estate?  Bank  v.  Selye,  83  Hun,  282,  31  N.  T.  Supp.  921.  Should 
they  be  brought  in,  then,  after  plaintiff  vindicates  her  right  by  the 
determination  of  the  issues  in  her  favor,  the  court,  in  exoneration 
of  defendant's  land,  might,  by  the  interlocutory  judgment,  direct 
the  dower  to  be  assigned  out  of  the  husband's  estate.  Demurrer 
sustained. 

(11  Misc.  Rep.  92.) 

REGAN  V.  BORST  et  aL 

(Common  Pleas  of  New  York  CUty  and  County,  Special  Term.   January,  1895.) 

L  Mbohakics'  LiBira  — iHPKoyBUKNTB  Madb  bt  Lbssbb— Consbht  of  Lessor. 
Where  the  owner  of  premises,  before  the  execati<m  of  a  leaae  and  in- 
dependently thereof,  but  as  an  Inducement  to  It,  agreed  tliat  the  lessee 
should  make  certain  Improvements,  the  cost  to  be  deducted  from  the  rent, 
the  lessee  becomes  the  principal  contractor  with  the  owner  as  to  such  Im- 
provements, and  be  is  paid  by  the  provision  tiiat  the  cost  shall  be  de- 
ducted from  the  rent;  and  persons  employed  by  the  lessee  to  do  the  wt^ 
acquire  no  lien  as  against  the  lessor. 

9l  Saub— Rboitau  in  Lbabb. 

A  recital  in  a  lease  that  the  premises  were  intended  for  a  certain  par- 
pose,  for  which  they  were  then  unsuitable,  and  that  all  improvements 
made  by  the  lessee  should  become  the  property  of  the  lessor  on  ttte  ex- 
piration of  the  lease,  is  not  a  consent  by  the  lessrar  that  the  leasee  abotnld 
make  Improvements,  where  the  lease  farther  provided  that  none  should 
be  made  without  the  written  consent  of  the  lessor. 

Action  by  John  Began  against  Christian  E.  Borst,  the  Hudson 
Bealty  Company,  Paul  Bosenthal,  John  F.  Crotty,  Gteorge  Woerhle, 
Albert  Woerhle,  Simon  E.  Bemheimer,  and  Josephine  Schmld  to 
foreclose  a  mechanic's  lien.     Complaint  dismissed. 

Seymour  &  Hopkins,  for  plaintiff. 

Lachman,  Morgenthau  &  Goldsmith,  for  defendant  Hudson  Bealty 
Company. 
William  Henry  Kaox,  for  defendant  Ootty. 

BOOKSTAVEB,  J.  None  of  the  parties  other  than  those  above 
named  appeared  in  the  action,  which  was  brought  to  foredoee  a 
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mechanic'B  Hen  on  the  premises  on  the  northtvest  comer  of  Third 
avenue  and  118th  street  The  only  party  really  defending  was  the 
Hndson  BeaJty  Company,  who  was  the  owner  of  the  premises  in 
question.  On  or  about  the  12th  day  of  April,  1893,  this  company, 
made  a  lease  of  the  premises  to  the  defendant  Christian  E.  Borst 
for  a  term  of  five  years  from  the  1st  day  of  May,  1893,  at  a  rental 
of  f  5,000  a  year.  Before  the  occupation  of  these  premises  by  Borst, 
they  had  been  used  for  a  hat  store.  The  lease  contained  the  fol- 
lowing provisions:  (1)  The  building  was  to  be  used  as  a  liquor 
store  and  hotel;  (2)  the  rent  was  to  be  paid  in  equal  monthly  pay- 
ments in  advance,  on  the  1st  day  of  each  month,  amounting  to 
9416.66;  (8)  the  company  agreed  to  put  the  roof  on  the  said  presdseB 
in  good  condition,  and  bue  tenant  agreed  to  keep  the  demised  prem- 
ises, both  inside  and  out,  in  good  order,  condition,  and  repair;  (4) 
the  tenant  agreed  to  comply  with  all  present  and  future  state  and 
city  building  and  sanitary  laws,  and  all  city  ordinances  and  regula- 
tions of  the  board  of  health,  or  of  any  other  department  or  au- 
thority ot  the  municipality  or  of  the  government  of  the  city  of  New 
York,  during  the  term  of  the  lease,  at  his  own  expense,  and  to  re- 
place all  glass  broken,  with  glass  of  equally  good  quality,  at  his 
own  expense;  (B)  a  further  provision  as  follows:  "It  is  further  un- 
derstood that  at  the  expiration  or  other  termination  of  this  lease 
all  improvements  then  on  said  premises  are  to  be  and  remain  the 
absolute  property  of  the  party  of  the  first  part,  in  the  same  manner 
as  if  the  same  had  been  made  by  it;"  (6)  a  provision  that  said  Borst 
would  "not  assign  this  lease,  nor  let  or  underlet  the  whole  or  any 
part  of  said  premises,  nor  make  any  alterations  therein,  without 
the  written  consent  of  the  said  party  of  the  first  part,  under  the 
penalty  of  forfeiture  and  damages."  Contemporaneous  with  the 
negotiation  for  the  lease,  Borst,  the  intending  lessee^  and  the  Hud- 
son Bealty  Company,  the  owner,  through  its  officers,  had  nego- 
tiations in  relation  to  putting  in  a  new  store  front;  and  it  waa 
finally  agreed  between  them,  before  the  lease  was  executed,  and 
independently  thereof,  but  as  an  inducement  to  it,  that  the  lessee 
should  be  allowed  to  put  in  a  new  store  front,  for  which  the  realty 
company  would  pay  by  making  an  allowance  upon  the  lease.  This 
is  the  only  alteration  which,  in  my  opinion,  from  the  evidence,  was 
ever  agreed  to  or  consented  to  on  the  part  of  the  landlord,  and  this 
was  fully  paid  by  making  the  allowance  agreed  upon.  All  of  the 
other  work  done  by  Began  and  Orotty  was  done  under  agreements 
with  Borst.  There  is  no  claim  that  any  express  agreement  for  any 
of  the  other  work  was  given  by  the  company  or  its  officers.  There 
was  no  attempt  made  to  show  that  any  written  consent  was  eyer 
given  by  the  landlord  to  any  of  these  alterations  or  improvements; 
nor  do  I  think  the  evidence  offered  by  the  plaintiff  bears  out  their 
contention  that  the  landlord,  through  its  officers,  ever  consented  to 
any  of  them.  Nay,  more,  I  am  not  convinced  from  the  evidence 
that  any  of  the  officers  of  the  company  knew  of  the  alterations  and 
improvements  that  were  made  by  Borst's  direction  until  the  work 
had  been  done.  The  testimony  of  the  plaintiffs  as  to  this  is  ex- 
tremely vague  and  uncertain.    It  only  goes  to  the  extent  of  show- 
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ing  that  on  two  or  three  different  occasions  one  or  more  of  the 
officers  of  the  company  were  at  the  place.  It  is  even  admitted  that 
on  one  or  more  of  these  occasions  the  officers  did  not  go  into  the 
building  at  all.  On  another  occasion  it  is  claimed  that  they  did; 
but  these  offlcers,  being  produced,  expressly  testified  that  they  did 
not  see  or  know  of  any  of  the  improvements  being  placed  upon  the 
building  other  than  the  store  front.  On  this  state  of  facts  the 
Hudson  Bealty  Company  might,  under  certain  circumstances,  be 
liable  to  the  plaintiff  for  putting  in  the  store  front;  but  I  think 
the  evidence  shows  that  as  to  tluit  work  the  landlord  entered  into 
an  agreement  with  Borst  to  do  that  work,  for  which  it  was  to  paj 
in  a  certain  way,  and  that  therefore,  as  to  that,  Borst  became  the 
principal  contractor  with  the  owner,  and  as  he  was  paid  in  the  way 
provided  for  in  that  contract,  before  any  lien  was  filed,  the  payment 
was  made  in  good  faith  to  Borst,  and  if  he  did  not  pay  his  subcon- 
tractor the  company  is  not  liable.  This  contract  or  agreement  was 
entered  into  before  the  lease  was  executed,  and  independently  there- 
of. It  therefore  stood  by  itself,  and  was  to  be  performed  accord- 
ing to  its  terms.  But  even  if  the  relation  of  landlord  and  tenant 
existed,  that  does  not  exclude  other  relations  between  the  parties 
relative  to  the  same  property.  In  Havens  v.  Power  Co.  (Sup.)  17 
N.  Y.  Supp.  580  (affirmed  at  Sup.  Ot  Oen.  Term,  20  N.  Y.  Bupp.  764), 
it  was  held  that  the  assistance  of  the  owner  in  the  erection  of  a 
building  upon  his  land,  but  as  an  agent  of  the  tenant,  was  not  alone 
sufficient  to  charge  him  with  consent  within  the  intent  of  the  statute: 
The  tenant  in  this  case  was  pro  hac  vice  the  principal  contractor, 
and  after  his  claim  for  work  was  satisfied  there  was  no  basis  for 
a  lien. 

There  is  po  proof  that  the  owner  became  liable  under  section  2 
of  the  act,  by  reason  of  collusive  payment  for  the  purpose  of  avoid- 
ing the  provisions  of  the  act,  or  in  advance  of  the  terms  of  the 
contract  The  argument  that  the  company  is  in  any  event  liable 
for  f  10,  the  difference  between  the  amount  it  agreed  to  allow  Borst 
and  the  amount  he  agreed  to  pay,  is  without  foundation.  If  the 
principal  contractor  pays  his  subcontractor  more,  than  he  receives 
from  the  owner,  the  latter's  liability  cannot  thereby  be  extended 
beyond  the  contract  price.  As  to  Ihe  other  alterations,  the  lease 
forbids  them  to  be  made  on  the  demised  premises  without  the  writ- 
ten consent  of  the  lessor,  and,  as  before  stated,  no  evidence  of  snch 
consent  was  given.  It  cannot  be  said  that  the  recital  in  the  lease  that 
the  premises  were  to  be  used  as  a  liquor  store  and  hotel,  coupled 
with  their  then  unsuitable  condition,  for  such  a  use,  and  the  latter 
clause  reserving  to  the  lessor  the  absolute  property  in  all  improve- 
ments upon  the  premises  at  the  expiration  or  other  termination  ot  the 
lease,  constituted  a  written,  conseatr  because  such  an  interpretation 
would  give  to  one  portion  .of  the  written  instrument  an  effect  destruc- 
tive of  another  in  a  case  where  there  is  no  inevitable  or  scarcely  an 
apparent  c<Hiflict  The  evident  meaning  of  the  lease  is  that  the 
landlord  therein  gives  consent  that  the  property  be  used  as  an  hotel 
and  liquor  store,  but  limits  the  extent  to  which  its  property  shall 
be  changed  to  adapt  it  to  its  new  purposes  by  providing  in  aidvance 
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that  such  Improvements  Bhall  become  a  part  of  the  fee,  but  shall 
not  be  made  nnless  expresslj  assented  to  in  writing.  Bchmalz  v. 
Mead,  126  N.  Y.  188,  26  N.  E.  251,  and  Miller  v.  Mead,  127  N.  Y,  644, 
28  N.  E.  887,  may  be  regarded  as  leading  cases  on  uue  branch  of 
the  mechanic's  lien  law,  bnt  they  do  not  involve  the  relation  of  land- 
lord and  tenant  In  them  vendors  were  held  liable  for  work  done 
on  behalf  of  vendees  where  the  deed  was  not  recorded  and  the  title 
was  not  to  pass  until  the  completion  of  the  building.  In  Gowen 
V.  Paddock,  137  N.  Y.  188,  33  N.  E.  154,  it  was  held  that  the  facts 
from  which  the  inference  of  the  consent  may  be  drawn  must  be  such 
as  indicate  at  least  a  willingness  on  his  part  to  have  the  improve- 
ments made,  or  an  acquiescence  in  the  means  adopted  for  that  pur- 
pose, with  knowledge  of  the  object  for  which  they  were  employed. 
In  Spmck  v.  McBoberts,  139  N.  Y.  198,  34  N.  E.  896,  It  was  held 
that  the  consent  of  the  owner  to  the  erection  of  the  bnilding  could 
not  be  implied  from  the  fact  that,  knowing  what  the  mechanic  was 
doing,  he  failed  to  forbid  or  prevent  him. 

In  Burkitt  v.  Harper,  79  N.  Y.  273,  the  statute,  which  wa«  the 
Queens  county  statute  of  1862,  was  somewhat  different  from  the 
present  mechanic's  lien  law,  as  it  permitted  a  lien  for  work  done 
**by  virtue  o*  any  contract  with  any  person  permitted  by  the  owner 
of  such  land  to  build,  repair,"  etc.,  and  in  both  the  Burkitt  Case 
and  the  case  of  Otis  v.  Dodd,  90  N.  Y.  386,  the  lessees,  as  a  part  of 
the  consideration  of  the  letting,  expressly  agreed  to  erect  the  build- 
ings; they  were  entire  buildings,  and  were  even  to  be  re-erected 
by  the  tenant  in  case  of  destruction  by  fire.  In  the  lease  given 
in  this  case,  the  Are  clause  is  the  ordinary  one,  and  this  case  is 
broadly  distinguished  from  the  cases  last  cited  by  the  failure  of 
proof  to  show  knowledge  even,  not  to  say  anything  of  consent  In 
Havens  v.  Power  Co.  (Sup.)  20  N.  Y.  Supp.  764,  the  court  says: 

"It  does  not  seem  to  ns  tbat  it  could  possibly  bave  bem  the  intention  of  the 
legislature  to  make  tbe  owner  of  Isnd  wblcb  be  bas  leased  for  a  long  term 
of  years  liable  for  improvements  made  upon  this  land,  for  purposes  of  trade, 
by  bis  tenant.  Hie  mere  fact  tbat  be  may  know  that  the  tenant  c(xitempl§tes 
making  certain  improvements,  or  applying  tbe  property  to  certain  purposes, 
owtainly  cannot  make  tbe  owner  liable  for  tbe  moneys  expended  by  bis  ten- 
ant in  tbe  doing  of  such  work." 

See,  also,  Ottiwell  v.  Muxlow  (Com.  PL  N.  Y.)  6  N.  Y.  Supp.  618; 
McClintock  v.  Criswell,  67  Pa.  St.  183. 

In  addition  to  what  has  been  said,  attention  may  be  called  to  the 
fact  that  the  owner  sought  to  be  charged  in  this  case  was  a  corpora- 
tion, which  could  only  act  through  its  ofBcers,  and  that  the  duties 
and  powers  of  none  of  those  officers  were  proved  upon  the  trial. 
As  to  the  secretary,  if  he  knew  of  all  of  these  improvements,  and 
consented  thereto,  I  do  not  think  I  could  hold,  in  the  absence  of 
fvoof,  that  he  could  bind  the  company.  And  so,  too,  of  the  treas- 
urer, because  I  do  not  think  it  can  be  contended  that  such  officers 
could  make  contracts  for  improvements  of  the  character  under  con- 
Bideration  without  express  authority  from  the  corporation  so  to  do, 
as  it  cannot  be  implied  from  the  nature  of  the  duties  pertaining 
to  snch  officers.  The  power  of  the  president  of  the  company  to 
make  such  contracts  may  perhaps  be  presumed,  bnt  in  this  case  It 
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is  Bhown  concIosiTely  that  he  had  no  knowledge,  and  tiierdote  could 
give  no  ccmsent,  witidn  the  meaning  of  the  statnte.  Under  all  the 
facts  of  this  case,  I  think,  therefore,  after  a  careful  consideration 
of  the  facts  and  the  argument  of  counsel,  that  the  complaint  shonld 
be  dlamissed,  with  costs  to  the  defendant  the  Hudson  Realty  Onn- 
pany. 


(11  Misc.  Eep.  8a.)  QOOSSBN  t.  GOOSSBN. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.   January,  1893.) 

CoosTBscLAm— Pleading— Rbplt. 

Ckxle  Cly.  Proc.  |  514,  which  ptovldea  that  a  reply  may  set  forth  any 
matter,  not  Inconsistent  with  the  complaint,  constituting  a  defense  to  the 
counterclaim,  does  not  authorize  plaintiff  to  set  up  In  the  reply  a  counter- 
claim arising  out  of  a  matter  tmconnected  with  the  cause  of  action  plead- 
ed as  a  comiterclalm  by  d^endant 

Action  by  Herman  Goossen  against  Kate  M.  Qoossen.  Defendant 
moTes  to  strike  out  a  counterclaim  set  up  in  the  reply  against  a 
counterclaim  pleaded  in  the  answer.     Granted. 

Langbein  Bros.  &  Langbein,  for  the  motion. 
McKoon  &  Luckey,  opposed. 

DALY,  G.  J.  The  counterclaim  set  forth  in  the  reply  does  not 
arise  upon  any  transax:tion  pleaded  in  the  answer,  but  upon  an  in- 
dependent cause  of  action  in  favor  of  plaintiff  against  defendant, 
which  would  not  be  barred  by  an  adjndicatioai  upon  the  issues  raised 
by  the  answer.  Section  614  of  the  Code  prescribes  what  a  reply 
must  contain,  viz.: 

"Where  the  answer  contains  a  counterclaim,  the  plaintiff.  If  he  does  not  de- 
mur, may  repfy  to  the  counterclaim.  The  reply  mnst  contain  a  general  or 
specific  denial  of  each  material  allegation  of  the  counterclaim  controverted 
by  the  plaintiff,  or  of  any  knowledge  or  information  thereof  safficient  to  form 
a  lyllef ;  and  it  may  set  forth  In  ordinary  and  concise  language,  without  repe- 
tition, new  matter  not  inconsistent  with  the  complaint,  constituting  a  defoiae 
to  the  counterclaim." 

This  provision  does  not  authorize  a  counterclaim,  in  express  words, 
nor  is  any  authorized  by  implication  from  the  permission  granted  to 
plead  "new  matter  constituting  a  defense  to  the  counterclaim,"  for 
new  matter  constituting  a  defense  is  distinguished  in  the  Code  from 
new  matter  constituting  a  counterclaim.  Thus,  in  section  500, 
prescribing  the  contents  of  the  answer,  it  is  provided: 

"The  answer  of  the  defendant  must  contain  (1)  A  general  or  specific  denial 
of  each  material  allegation  of  the  complaint  controverted  by  the  defendant, 
or  of  any  knowledge  or  Information  thereof  erafflclent  to  form  a  l>dlet.  (2)  A 
Statement  of  any  new  matter  constituting  a  defense  or  counterclaim,  in  or- 
dinary and  concise  language,  without  repetition." 

And  in  section  507  it  is  provided: 

"A  defendant  may  set  forth  in  his  answer  as  many  defenses  or  counter- 
claims, or  both,  as  he  has,  whether  they  are  such  as  were  formerly  denomi- 
nated legal  or  equitable.  Each  defense  or  counterclaim  must  be  separately 
Stated  and  numbered." 
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Therefore,  the  omission  of  the  tenn  "coTrnterclaim"  from  the  pre- 
scribed contents  of  the  reply  must  be  taken  as  conclasive  of  the  in- 
teivtlon  of  the  legislature  that  conmterclaims  should  cease  with  the 
answer,  and  that  the  plaintiff  should  be  left  to  a  new  action  upon 
any  independent  cause  of  action  in  his  favor.  If  the  plaintiff  were 
permitted  to  reply  a  connterclalm  upon  an  independent  cause  of 
action,  as  against  a  counterclaim  set  up  in  the  answer,  then  it  would 
seem  but  just  to  allow  the  defendant,  upon  the  trial,  to  defend  by 
counterclaiming  upon  an  additional  cause  of  action  in  his  favor;  yet 
this  practice  was  discountenanced  by  the  supreme  court  Breed  t. 
Padgiett,  14  Wkly.  Dig.  674.  .  I  am  of  opinion  that  if  the  plaintiff 
has  an  offset  to  the  defendant's  counterclaim,  growing  out  of  the 
flame  transaction  wMch  constitutes  the  basis  of  the  defendant's 
«onnterclalm,  and  which  would  be  burred  by  an  adjudication  in  favor 
of  such  counterclaim  if  the  latter  were  the  subject  of  an  independent 
action,  then  in  such  case  the  offset  might  be  pleaded  as  a  full  or 
partial  defense  in  the  reply,  for  the  plaintiff  is  compelled  to  this 
course  by  the  defendant's  claim.  For  that  reason  was  the  counter- 
claim allowed  in  Rider  v.  Foggan  (Sup.)  14  N.  T.  Supp.  59,  growing 
oat  of  the  partnersliip  dealings  which  defendant  set  up  by  way  of 
counterclaim  in  the  answer.  I  am  aware  that  in  Miller  v.  Losee, 
9  How.  Prac.  856,  it  was  held  that  the  plaintiff  might  reply  another 
cause  of  action  as  a  set-off  and  defense  to  the  defendant's  set-off, 
and  that  that  decision  was  followed  in  Stewart  v.  Travis,  10  How. 
Prac.  148,  and  in  Hall  v.  Hall,  30  How.  Prac.  51,  and  that  the  same 
■view  is  taken  in  1  Bumsey,  Prac.  373,  2  Wait,  Prac.  442,  and  in  2 
Whitt  Prac.  197;  but  the  contrary  opinion  was  expressed  by  Bar- 
rett, J.,  in  Hatfield  v.  Todd,  13  Civ.  Proc.  R.  265,  following  McAdam, 
J^  in  Cohn  v.  Husson,  66  How.  Prac.  160.  Wifb.  this  conflict  of  au- 
thority upon  the  question  involved,  it  is  necessary  to  recur  to  the  lan- 
guage of  the  Code,  and  adopt  a  construction  which  seems  to  accord 
with  the  intention  of  the  framera  of  the  law,  which,  for  the  reasons 
Above  given,  I  infer  to  be  against  the  right  of  a  plaintiff  to  counter- 
claim upon  a  cause  of  action  unconnected  with  the  cause  of  action 
pleaded  as  a  counterclaim  by  defendant.  Motion  to  strike  out 
-counterclaim  from  reply  granted,     ^o  costs. 

Motion  granted,  without  costs. 


<11  Misc.  Rep.  88.)       „„„„„„       o,„,>,t,™t.    X    . 
*  K        /         BOOBRT  V.  STRIKER  et  aL 

<Oommon  Pleas  of  New  Tork  City  and  County,  Special  Term.   January,  1895.) 

Mobtoaoes—Paticekt— Reissue. 

A  mortgage  which  has  been  paid  may  nevertheless,  on  a  valuable  con- 
sideration, be  kept  alive  for  other  purposes,  where  the  rights  of  third  per- 
sona have  not  intervened. 

Action  by  Henry  A.  Bogert,  as  trustee,  against  Elsworth  L.  Striker 
.juid  others. 

W.  T.  Schley,  for  defendant  Bliss. 
Abm.  Elkus,  for  defendant  Robert. 
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DALY,  0.  J.  T3ie  question  in  the  case  is  whether  the  mort- 
gagor, Striker,  after  paying  off  his  mortgage  to  Weil,  could  revive 
it,  and  transfer  it  to  Robert,  as  security  for  a  new  indebtedness, 
as  against  a  subsequent  grantee  for  value,  but  with  constructive 
notice  of  the  mortgage,  it  never  having  been  satisfied  of  record. 
The  latter  invokes  5ie  rule  that  the  payment  of  the  mortgage  debt 
extinguishes  the  mortgage.  Hill.  Mortg.  (4th  Ed.)  473;  1  Jones, 
Mortg.  §  943;  Mead  v.  York,  6  N.  Y.  149.  But  this  rule  has  its 
exct^ptions;  and  the  payment  by  the  mortgagor  to  the  mortgagee 
does  not  cancel  the  mortgage,  where  the  intent  of  the  parties  is 
that  it  should  be  kept  alive,  and  where  the  equitable  rights  of  in- 
nocent parties  require  that  it  should  be.  CJhampney  v.  Coope,  32 
N.  Y.  543.  When  the  amount  due  is  paid,  the  intent  of  the  parties 
in  making  such  payment,  whether  to  extinguish  or  keep  alive  the 
security,  will  govern.  Coles  v.  Appleby,  87  N.  Y.  114-119.  Al- 
though a  mortgage  may  have  been  paid,  yet,  on  a  valuable  consider- 
ation, it  may  be  kept  alive  for  other  purposes,  where  the  rights 
of  creditors  and  other  persons  have  not  intervened.  Purser  v. 
Anderson,  4  Edw.  Ch.  18.  In  the  case  last  cited  a  bond  and  mort- 
gage were  given  to  secure  the  mortgagee  against  a  note  which  he 
had  made  for  the  mortgagee's  accommodation,  and  this  note  was 
afterwards  paid,  but  the  bond  and  mortgage  were  afterwards  as- 
signed, for  a  valuable  consideration,  to  a  third  party.  The  vice 
chancellor  held  that,  notwithstanding  the  mortgage  was  satisfled 
by  the  payment  of  the  note,  and  became  a  dead  letter  in  the  hands 
of  the  mortgagee,  it  might,  with  the  assent  and  concurrence  of  the 
mortgagor,  be  assigned,  and  in  the  hands  of  an  assignee  for  valae 
would  be  a  valid  and  subsisting  security.  But  in  that  case  it  ap- 
peared that,  before  the  assignee  parted  with  his  money  and  took 
the  assignment,  the  mortgagor  gave  a  new  mortgage  to  another 
party,  and  therefore  it  was  held  that  it  was  not  competent  for  the 
parties  to  the  defunct  mortgage  to  revive  it  to  the  prejudice  of 
the  holder  of  the  new  security.  In  Kellogg  v.  Ames,  41  N.  Y. 
259,  it  was  held  that  a  purchaser  of  real  estate  incumbered  by  a 
mortgage,  which  he  assumed,  and  subsequently  actually  paid  off, 
could  nevertheless,  having  taken  an  assignment  In  blank  at  the 
time  of  payment,  reissue  such  mortgage  to  another  creditor,  in 
payment  of  a  debt,  so  as  to  bind  the  land  in  the  hands  of  a  subse- 
quent purchaser  from  him,  and  that  foreclosure  could  be  decreed 
in  favor  of  the  assignee.  It  was  said  that  the  mortgage  was  not 
canceled  or  extinguished  by  the  payment,  an  assignment  having 
been  taken,  and  there  being  no  intention  that  it  should  be  regarded 
as  paid  or  merged,  the  party  paying  not  being  the  mortgagor; 
that  when  he  subsequently  sold  the  mortgage,  as  a  valid  and  sub- 
sisting security,  he  was  the  owner  of  the  lands,  and  capable  of 
charging  them  with,  or  continuing,  an  incumbrance  upon  them, 
and  must  be  held  to  the  full  legal  effect  of  a  parol  agreement  that 
the  mortgage  should  continue  a  lien  upon  the  premises  mortgaged; 
that,  had  he  continued  to  be  the  owner  of  the  land,  in  an  action 
to  foreclose  he  would  have  been  estopped  from  alleging  that  the 
mortgage  was  not  a  valid  and  subsisting  security  and  a  perfect 
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lien;  and  that  his  subseqnent  grantee  of  the  land,  taking  the  deed 
with  constructive  notice  of  the  unsatisfied  mortgage  upon  the  rec- 
ord, Bteps  into  his  grantor's  place,  and  the  estoppel  controlling 
upon  the  latter  was  controlling  upon  liim.  In  Coles  v.  Appleby, 
supra,  a  mortgage  was  allowed  and  paid  in  a  settlement  of  accounts 
between  the  parties,  but  was  subsequently  assigned,  by  consent  of 
both,  for  value;  and  it  was  held  that  the  facts  justified  a  finding 
that  they  did  not  intend  that  it  should  be  paid  and  extinguished, 
and  that  it  was  enforceable  against  a  subsequent  mortgagee,  it  be- 
ing unsatisfied  upon  the  record.  And  it  was  held  that,  when  the 
amount  due  upon  a  mortgage  is  paid,  the  intent  of  the  parties  in 
making  such  payment,  whether  to  extinguish  or  keep  alive  the 
security,  will  govern;  citing  Harbeck  v.  Vanderbilt,  20  N.  Y.  395, 
and  Kellogg  v.  Ames  and  Champney  v.  Coope,  supra. 

In  the  present  case,  Striker,  the  mortgagor,  took  a  satisfaction 
piece  of  the  mortgage  when  he  paid  the  amount  due  upon  it  to 
Weil,  the  mortgagee,  but  did  not  file  the  satisfaction  piece,  keeping 
it  in  his  possession,  together  with  the  bond,  which  was  returned 
to  him.  He  did  not  then  get  the  mortgage,  because  it  had  not 
yet  been  returned  from  record.  That  mortgage  was  made  May  15, 
1891,  payable  on  June  18,  1891,  and  was  paid  by  Striker,  the  mort- 
gagor, when  it  fell  due.  Two  weeks  afterwards,  he  took  the  bond 
and  satisfaction  piece  to  Robert,  and  gave  them  to  him,  and  prom- 
ised to  give  him  the  mortgage,  and  an  assignment  thereof,  and  upon 
the  faith  of  the  bond,  mortgage,  and  assignment  Robert  then  ad- 
vanced fl,000  to  Striker.  The  facts  indicate  a  clear  intent  on 
Striker's  part  not  to  extinguish  or  satisfy  the  mortgage  by  the  pay- 
ment to  Weil,  but  to  keep  it  alive  for  further  use;  an  intent  ex- 
plained by  the  testimony  that  his  wife  refused  to  execute  a  new 
mortgage.  The  evidence  of  intent  is  as  clear  as  in  Coles  v.  Appleby, 
supra,  for  In  that  case  the  party  paying  the  mortgage  afterwards 
certified  that  the  property  was  free  of  incumbrances,  and  the  mort- 
gage was  not  assigned  until  nearly  four  months  afterwards.  In 
the  present  case  the  use  of  the  mortgage  as  security  for  a  new 
debt  was  almost  Immediately  after  the  payment  of  the  original 
debt.  The  object  of  keeping  the  security  alive  was  clearly  made 
out,  and  the  withholding  of  the  satisfaction  piece  from  record  is 
conclusive  evidence  of  intention  to  preserve  the  mortgage  as  a  lien 
upon  the  land. 

With  respect  to  the  equities  between  Striker  and  Robert,  who 
advanced  the  money  upon  the  faith  of  the  mortgage  as  a  valid  and 
subsisting  security,  the  facts  bring  the  case  exactly  within  the  de- 
cision of  Kellogg  y.  Ames;  and,  as  Striker  would  be  estopped  from 
dienying  the  validity  of  the  mortgage,  his  subsequent  grantee  with 
constructive  notice  of  the  unsatisfleia  mortgage  upon  the  record 
steps  into  his  place,  and  the  estoppel,  controlling  upon  the  grantor, 
is  controlling  upon  him.  The  equity  wanting  in  Purser  v.  Ander- 
son is  with  the  assignee  here,  who  parted  with  his  money  on  the 
faith  of  the  mortgage  before  the  subsequent  conveyance  was  made. 
It  must  be  deemed,  therefore,  that  the  mortgage  from  Striker  to 
v.32N.Y.s.no.7 — 52 
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Wei],  although  paid  and  satisfied  to  the  latter,  was  not  extin- 
guished, because  it  was  the  intention  of  the  mortgagor  that  it  should 
not  be;  that  he  could  and  did  reissue  it  as  a  subsisting  lien  upon  the 
lands  to  his  creditor,  Bobert,  for  value,  before  any  rights  of  cred- 
itors or  tUrd  parties  intervened,  and  that  it  was  a  lien  prior  to  the 
subsequent  conveyance,  which  was  taken  with  constructive  notice 
of  it  unsatisfied  upon  the  record.     Beport  confirmed,  with  costs. 


DIBNST  et  aL  ▼.  McOAFFRET  et  aL 

•(Commoa  Pleas  of  New  York  Olty  and  County,  Special  Term.    Vtbmarf, 

1895.) 

^TTOBHXT  AND  ClilBKT— LlEN  ON  JuDOMENT  TS  SuPFLBMBITrABT  PBOCKKDIRflS. 

Tbe  lien  of  an  attorney  on  a  Judgment  rendered  in  favor  of  his  client 
to  prior  to  the  Uen  thereon  acquired  by  a  Judgment  creditor  of  the  client 
in  supplementary  proceedings. 

Action  by  Adam  P.  Dienst  and  others  agidnst  William  H.  Mc- 
-OafFrey  and  others.  Defendants'  attorney  moves  to  vacate  an  or- 
'^er  made  in  supplementary  proceedings  requiring  payment  to  plain- 
tiffs of  the  amount  of  a  judgment  recovered  by  defendants  against 
a  third  person.     Granted. 

James  Kearney,  for  the  motion. 
J.  Homer  Hildreth,  opposed. 

PBYOB,  J.  An  attorney's  lien  on  a  judgmoit  for  his  costs  and 
■compensation,  though  without  notice,  prev^ls  over  the  lien  of  the 
creditor  in  a  supplementary  proceeding  against  the  party  recover- 
ing the  judgment  Upon  the  examination  of  a  third  party  in  a 
supplementary  proceeding,  it  was  discovered  that  the  execntion 
debtor  held  a  judgment  against  him,  and  thereupon  an  order  was 
entered  requiring  him  to  pay  the  judgment  in  satisfaction  of  the 
■execution  creditor.  The  attorney  who  procured  the  judgment 
now  intervenes,  with  a  motion  to  vacate  that  order  and  to  protect 
his  lien.  The  judgment  against  the  third  party  is,  of  course,  avail- 
able only  to  the  extent  of  the  execution  debtor's  interest  in  it  The 
attorney  has  a  lien  on  the  judgment  for  the  amount  of  his  costs 
and  compensation.  Washburn  v,  Mott  (Cir.  Ct)  12  N.  T.  Snpp. 
Ill;  Guliano  v.  Whitenack  (Com.  PI.  N.  Y.)  80  N.  Y.  Snpp.  416; 
Lee  v.  Oil  Co.,  126  N.  Y.  579,  27  N.  E.  1018;  Palmer  t.  Van  Orden, 
•64  How.  Pr.  79.  Notice  of  the  lien  is  not  necessary  to  its  efficacy. 
Keeler  v.  Keeler,  51  Hun,  505,  4  N.  Y.  Supp.  580;  Onliano  t. 
Whitenack,  supra;  Washburn  v.  Mott,  sapra.  13ie  motion  is 
granted,  with  costs;  but,  finding  in  the  papers  no  proof  of  the 
amount  of  the  attorney's  compensation,  it  must  be  ascertained  upon 
a  reference.     1  Bliss'  Code,  p.  77. 
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ao  MlBC  Rep.  635.)  ^^  ^  ^^^^^^ 

(Snrrograte'8  Conrt,  Westchester  Coonty.    December,  1804.) 

WiiM—CoNSTBiiCTioN— Power  op  Disposau 

A  will  appointed  an  executor,  and  left  to  his  Judgment,  as  he  may  see 
fit,  "the  disposal  ot  all  my  real  and  personal  property,  to  be  divided  among 
my  heirs  as  his  Judgment  may  deem  best,  •  •  •  and  to  be  sold  or  held 
as  long  as  he  may  deem  best  for  the  interest  of  my  heirs,"  does  not  cre- 
ate a  trust,  but  merely  confers  a  power  of  sale  oa  the  executor,  to  be 
exercised  in  bis  discretion. 

Judicial  settlement  of  the  accounts  of  Joseph  Spears  as  executor 
of  William  C.  Spears,  deceased.  The  will,  omitting  the  formal 
parts,  was  as  follotrs: 

"I  hereby  make  my  brotba  Joseph  Spears,  sole  executor,  and  leave  to  bis 
Jadgm«it,  as  he  may  see  fit,  the  disposal  of  my  real  and  personal  property, 
to  be  divided  among  my  heirs  as  his  Judgment  may  deem  best  and  most  fitting 
to  him,  and  to  be  sold  or  held  as  long  as  be  may  deem  best  for  the  Interest 
of  my  hein." 

Sackett  &  Lang,  for  executor. 

Samuel  Eeeler,  for  contestant,  William  J.  Spears,  and  special 
guardian  for  minors. 

COFFIN,  S.  The  first  thing  to  be  considered  is  whether  the 
rents  accrued  from  and  the  expenditure  upon  the  real  estate  at 
Clausen's  Point  are  proper  items  to  be  considered  upon  this  account- 
ing, or  hare  any  proper  place  in  the  account  This  depends  upon 
the  construction  of  the  will.  It  seems  quite  clear  that  no  valid 
trust  under  the  statute  of  uses  and  trusts  is  created.  The  cases 
on  the  subject  are  numerous,  but  only  a  few  need  be  cited.  Smith 
V.  Bowen,  35  N.  Y.  83;  Cooke  v.  Piatt,  98  N.  Y.  35;  Chamberlain  v. 
Taylor,  105  N.  Y.  185, 11  N.  E.  625;  Clift  v.  Moses,  116  N.  Y.  144,  22 
N.  E.  393.  The  use  of  the  word  "disposal"  can  mean  nothing  more 
than  a  sale,  and  the  words,  "to  be  sold  or  held  as  long  as  he  may 
deem  best  for  the  interest  of  my  heirs,"  confer  only  a  power  of  sale, 
to  be  exercised  in  the  executor's  discretion.  In  fact,  the  will  con- 
fers only  a  power  of  sale  for  the  purpose  of  division  among  his 
heirs  in  the  manner  he  may  deem  most  fitting.  The  title  vested 
in  the  widow  and  heirs,  and  so  remains,  subject  only  to  the  exercise 
of  the  power.  The  remedy,  if  any,  in  regard  to  the  rents  and  the 
claim  for  expenditures,  must  be  sought  in  some  other  tribunal 
having  a  jurisdiction  which  this  court  does  not  possess.  The  two 
horses  mentioned  in  the  inventory  remain  unsold,  partially  for  the 
alleged  reason  that  the  sale  was  deferred  at  the  request  of  the 
parties  in  interest,  with  the  expectation  or  hope  that  they  might 
bring  a  larger  sum  in  the  future.  It  is  the  settled  rule  that  the 
duty  of  an  executor  is  to  convert  the  personal  estate  into  money 
wi^  as  little  delay  as  may  consist  with  the  interests  of  the  estate, 
and  this  rule  applies  with  greater  force  where  the  delay  engenders 
an  expense  in  keeping  the  property.  The  executor  should  have  dis- 
posed of  these  horses  as  speedily  as  fairly  possible,  without  regard 
to  the  wishes  of  the  beneficiaries,  unless  all  were  sni  juris,  which 
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they  were  not  The  delay  has  caused  a  large  expense  for  their 
care  and  keep,  which  the  executor  seeks  to  bave  allowed  to  him. 
He  should  be  charged  Mrith  the  value  fixed  by  the  inrentory,  and 
allowed  for  care  and  keep  for  six  months,  which  gave  him  ample 
time  for  their  conversion  into  money,  and  with  interest  from  that 
period.  The  executor  must  be  held  liable  for  the  value  of  the 
plants  and  shrubs  in  the  greenhouse,  which  were  personal  property, 
and  whose  destruction  was  due  to  his  negligence.  Their  value  is 
not  satisfactorily  established,  but  it  is  believed  that  at  an  auction 
or  private  sale  they  would  not  have  yielded  a  net  amount  of  more 
thaji  f  150,  and  the  executor  should  be  charged  with  that  sum.  The 
contestants  seek  to  surcharge  the  executor's  account  by  adding  to 
the  debtor  side  the  one-half  of  the  sum  of  about  |2,300,  which  was 
in  bank  in  the  joint  names  of  himself  and  the  deceased.  Of  course, 
it  was  incumbent  on  them  to  establish  this  claim,  and  they  exam- 
ined the  executor,  who  furnished  all  the  evidence  on  the  subject, 
with  that  view.  He  testified  that  the  whole  belonged  to  him,  and 
the  facts  stated  by  him  tend  to  show  that  such  was  the  case.  It 
is  not,  therefore,  a  debt  due  the  deceased  from  him.  The  executor 
should  be  charged  with  the  net  rents  of  the  premises  on  Second 
avenue.  New  York,  where  not  already  so  charged.  It  was  and  is 
leasehold  property,  and  therefore  assets.  Counsel  for  contestants 
is  content  that  it  remain  unsold,  as  it  produces  a  satisfactory  in- 
come. The  corrections  of  the  account  should  be  made  according 
to  the  stipulations  as  disclosed  by  the  minutes  of  the  testimony. 
If  the  decision  of  any  point  has  been  omitted,  attention  may  be 
called  to  it  on  the  settlement  of  the  same,  when  it  will  be  disposed 
fii.     Ordered  accordingly. 

ao  Misc.  Rep.  633.) 

In  re  BEUNDAGE'S  ESTATE. 

In  re  DUSENBERRY  et  aL 

(Surrogate's  Court,  Westchester  County.    December,  1894.) 

OiiAiifa  AQAtNST  Decedrnt— Services  Rendered  to  Parent —  Pi  esdiiption. 

The  presumption  that  services  rendered  by  a   daughter  to  her  father 

were  gratuitous  Is  not  overcome  by  proof  of  declarations  by  the  father 

that  claimant  "ought  to  be  paid,"  and  that  "she  should  be  paid  for  what 

she  did  for  him." 

Judicial  settlement  of  the  accounts  of  Josephine  S.  Dusenberry 
(now  Schmalling)  and  another  as  administrators  of  Jonah  C.  Brand- 
age,  deceased.  Mrs.  Dusenberry  presents  a  claim  for  services  ren- 
dered to  decedent  as  housekeeper  and  nurse.    Bejected. 

Piatt  &  Thompson,  for  claimant 
James  B.  Lockwood,  for  next  of  kin. 

COFFIN,  S.  The  only  matter  in  controversy  in  this  case  is  in 
regard  to  the  claim  made  by  the  administratrix  for  services,  etc, 
rendered  to  the  deceased  during  his  lifetime.  There  is  no  evidence 
whatever  of  any  express  or  implied  contract  between  the  deceased 
and  the  claimant  as  to  compensation  for  her  services;  and  in  the 
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absence  of  such  contract,  express  or  by  fair  implication,  the  aa* 
thorities  are  abundant  to  the  effect  that  she  cannot  recover,  be- 
cause of  tiie  relation  between  parent  and  child,  the  presumption  be- 
ing that  such  ser>ices  were  gratuitous,  and  such  as  were  due  from 
the  child  to  the  parent  Williams  v.  Hutchinson,  3  N.  Y.  312; 
Marion  v.  Farnan,  68  Hun,  383,  22  N,  Y.  Supp.  946;  Ulrioh  v.  Ar- 
nold, 120  Pa,  St.  170,  13  Atl.  831.  Other  cases  might  be  cited,  but 
these  are  deemed  sufHcient. 

The  only  proof  on  which  it  is  sought  to  base  the  inference  that 
there  was  a  contract  is  that  the  deceased  said  to  others:  "She  ought 
to  be  paid."  "She  should  be  paid  for  what  she  did  for  him."  In  no 
instance  was  the  claimant  present  when  these  declarations  were 
made,  nor  were  they  communicated  to  her,  and  they  are  not  evidence 
of  either  an  express  contract  or  of  a  mutual  understanding  which 
woidd  take  the  matter  out  of  the  well-settled  rule.  The  claim  is  re- 
jected.   Ordered  accordingly. 


(11  MlBc.  Rep.  120.) 

DONALD  V.  ELLIOTT. 

(Clrcntt  Conrt,  Westchester  County.   January,  1895.) 

1.  Waste— Whsin  Lies— Absioneb  of  Tenant. 

Under  Code  Civ.  Proc.  S  1051,  providing  that  "an  action  for  waste  lies 
against  a  tenant  *  •  *  for  life  or  for  years,  or  the  assignee  of  such 
a  tenant,  who  daring  bis  estate  or  term  commits  waste,  *  *  *  or  against 
such  a  tenant,  who  lets  or  grants  his  estate,  and,  stlU  retaining  possessioa 
thereof,  commits  waste,"  an  action  will  not  lie  against  the  lessee  for 
waste  committed  by  the  assignee  of  the  lessee. 

2.  Lease— Breach  of  Covenant— Effect  of  Assignment. 

An  action  for  breach  of  a  covenant  against  waste  contained' In  a  lease 
will  lie  against  the  lessee  for  waste  committed  by  the  assignee  of  the 


Action  by  Peter  Donald  against  Thomas  Elliott  for  breach  of  a 
covenant  against  waste.  There  was  a  verdict  in  favor  of  plaintiff, 
and  he  now  moves  for  a  judgment  for  treble  the  amount  thereof, 
while  defendant  moves  to  set  the  verdict  aside  on  the  ground  that, 
conceding  the  waste,  defendant  is  not  liable  therefor.    Denied. 

John  H.  Ferguson,  for  plaintiff. 
William  Riley,  for  defendant. 

GAYNOR,  J.  The  plaintiff  let  his  farm  to  the  defendant  for  a 
term  of  five  years;  the  lease,  in  addition  to  the  usual  covenant 
against  waste,  containing  a  covenant  that  no  wood  should  be  cut 
down  by  the  tenant.  It  contained  no  provision  against  subletting 
or  assigning.  This  lease  was  extended  three  times,  namely,  for 
three  years,  then  for  one  year,  and  again  for  one  year.  The  com- 
plaint is,  in  BO  many  words,  that  the  defendant,  in  violation  of  the 
covenants  contained  in  the  said  lease,  did  negligently  suffer  waste 
to  be  committed  upon  the  said  land,  in  that  he  suffered  certain  speci- 
fied trees  to  be  cut  down  and  carried  away,  three  bam  doors  to  be 
torn  off,  the  bam  floor  to  be  torn  up,  and  the  chicken  house  to  be 
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pulled  down,  whereby  the  spid  land  was  damaged  in  the  aom  speci- 
fied; and  judgment  for  treble  damages  la  prayed  for,  in  accord- 
ance with  the  statute  against  waste  (Code  Civ.  Proc  §  1655).  The 
plaintiff  had  a  verdict,  and  now  moves  for  judgment  for  treble  the 
amount  thereof,  while  the  defendant  moves  to  set  the  verdict  ajside, 
on  the  ground  that,  conceding  the  waste,  the  defendant  ia  not  lia- 
ble therefor;  the  proof  being  that  the  same  was  committed,  not  by 
him,  but  by  his  assignee  of  the  last  four  months  of  the  term,  after 
he  had  delivered  exclusive  possession  to  him. 

If  the  action  must  be  considered  one  for  waste,  as  the  plaintiffs 
counsel  insists,  I  think  the  verdict  must  be  set  aside.  The  action 
could  not  be  maintained  under  the  common  law,  for  the  action  for 
damages  for  waste  did  not  lie  at  common  law  against  a  tenant  for 
years.  Blackstone  says  (2  Comm.  283)  that,  "in  our  ancient  com- 
mon law,  ♦  •  •  "^aste  was  not  punishable  in  any  tenant,  save 
only  in  three  persons, — guardian  in  chivalry,  tenant  in  dower,  aod 
tenant  by  the  curtesy, — and  not  in  tenant  for  life  or  years.  And 
the  reason  of  the  diversity  was  that  the  estate  of  the  three  former 
was  created  by  the  act  of  the  law  itself,  which  therefore  gave  a 
remedy  against  them;  but  tenant  for  life  or  for  years  came  in  by  the 
demise  and  lease  of  the  owner  of  the  fee,  and  therefore  he  might 
have  provided  against  the  committing  of  waste  by  his  lessee,  and  if 
he  did  not  it  was  his  own  fault." 

In  the  three  specified  cases,  the  relation  being  created  by  the 
law,  the  owner  of  the  fee  had  no  covenant  to  sue  upon,  and  was 
therefore  remediless,  except  as  the  law  gave  him  a  right  of  action; 
whereas,  in  leaseholds,  the  lessor  could  put  covenants  In  the  lease, 
for  the  breach  of  which  he  would  have  right  of  action.  It  has  been 
denied  that  the  common-law  rule  was  thus  restricted.  2  Beeve, 
Eng.  Low,  73,  184.  But  it  is  unifoi-mly  so  stated  by  commentators. 
Co.  Litt.  54;  Bac.  Abr.  tit.  "Waste,"  H;  Com.  Dig.  tit  "Waste"; 
2  Bl.  Comm.  283;  4  Kent,  Comm.  79.  But  the  statutes  of  Marl- 
bridge  (52  nen.  m.  c  23)  and  of  Gloucester  (6  Edw.  L  c  5)  ex- 
tended the  action  to  all  tenancies  for  life  and  for  years;  the  for- 
mer enacting  that  "farmers  shall  not  make  waste  ♦  •  ♦  without 
special  license  had  by  writing  of  covenant,  making  mention  that 
they  may  do  it;  which  thing  if  they  do,  and  thereof  be  convicted, 
they  shall  yield  full  damage,  and  shall  be  punished  by  amerciament 
grievously";  and  the  latter  enacting  that  "a  man  from  henceforth 
shall  have  a  writ  of  waste  in  the  chancery  against  him  that  holdeth 
by  law  of  England,  or  otherwise  for  term  of  life  or  for  term  of 
years,  or  a  woman  in  dower.  And  he  that  shall  be  attainted  of 
waste  shall  lose  the  thing  that  he  has  wasted,  and,  moreover,  shall 
recompense  thrice  so  much  as  the  waste  shall  be  taxed  at"  The 
penalty  of  treble  damages,  first  introduced  by  this  statute  of  Glou- 
cester, survives  with  us.  All  tenants  for  life  and  for  years,  under 
tenancies  created  by  lease  or  other  act  of  the  owner,  being  thus 
made  liable  to  the  action  for  waste,  the  same  as  tenants  by  act  or 
operation  of  law,  we  need  to  inquire  whether  the  right  of  action 
continued  against  them  after  assignment  of  the  leasehold,  for  the 
waste  of  the  assignee.    The  rule  was  that  if  tenants  by  the  curtesy 
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or  in  dower  "grant  over  their  whole  estate,  and  the  grantee  doth 
waste,  yet  the  heir  shall  have  an  action  of  waste  against  them,"  but 
that  "in  all  other  cases  the  action  of  waste  shall  be  brought  against 
him  that  did  the  waste  (for  it  is  in  the  nature  of  a  trespass),  unless 
it  be  in  the  case  of  a  ward,"  etc.  CJo.  Litt  54.  The  reason  why  the 
right  of  action  in  the  heir  for  waste  done  by  the  grantee  of  the 
tenant  in  dower  or  by  the  curtesy  was  against  such  tenant,  and  not 
against  the  assignee,  was  put  upon  the  ground  of  privity;  but,  if  the 
heir  also  granted  the  reversion,  such  privity  was  lost,  and  his  gran" 
tee  had  to  sue  the  assignee  of  the  tenant.  This  subtle  and  ar- 
bitrary distinction  in  respect  of  tenancies  in  dower  and  by  the  cur- 
tesy long  survived.  Bates  v.  Schraeder,  13  Johns.  260;  2  Kent, 
Comm.  131.  Bat  it  never  had  any  application  to  tenancies  created 
by  the  act  of  the  owner  of  the  fee,  which  is  the  case  in  hand.  *^ 
tenant  for  life  or  for  years  assign  Ids  estate,  waste  lies  against  the 
assignee  for  waste  done  after  the  assignment."  Com.  Dig.  tit. 
"Waste,"  c.  4;  Bac.  Abr.  tit.  **Waste,"  H.  Though  not  there  stated, 
this  rule  seemed  to  be  recognized  in  Cook  v.  Transportation  Co.,  1 
Denio,  103. 

That  the  rule  was  as  above  stated,  in  respect  of  tenancies  ft>r 
years  and  for  life  created  by  act  of  tiie  owner,  appears  conclurively 
from  the  later  statute  (11  Hen.  VL  c.  5)  against  the  abuse  of  such 
tenants  letting  and  granting  their  estates  nominally  in  order  to 
escape  liabUity  for  waste.  That  statute,  "because  that  •  •  • 
the  said  tenants  have  oftentimes  let  and  granted  their  estates 
•  •  *  to  many  persons  to  the  intent  that  they,  in  the  reversion, 
that  is  to  say  their  lessors,  their  heirs  or  their  assigns,  might  not 
have  knowledge  of  their  names,  and  after  the  said  first  tenants  con- 
tinually occupy  the  said  lands  and  tenements,  and  thereof  take  the 
iwofits  to  their  proper  use,  and  in  the  said  lands  and  tenements 
conomit  waste  and  destruction,  to  the  disinheritance  of  them  in  the 
reversion,"  provided  tliat  they  In  the  reversion,  in  such  case,  might 
maintain  the  writ  of  waste  against  such  tenants,  as  though  such 
nominal  grant  and  lease  by  them  had  not  been  made.  If  the  ac- 
tion lay  against  the  first  tenant  in  every  case,  cotwithstanding  an 
assignment  by  him  of  his  term,  there  was  no  need  for  this  statute 
against  sham  or  colorable  assignments.  This  some  provision,  with 
the  provisions  of  the  two  earlier  English  statutes  cited,  may  be 
traced  through  the  statutes  of  this  state  (Laws  N.  T.  1787,  c.  6;  1 
Bev.  Laws,  p.  62;  2  Bev.  St  334)  down  to  their  latest  enactment  in 
our  Code  of  Practice,  where  one  might  well  be  least  likely  to  look 
foif  provisions  of  substantive  law  (Code  Civ.  Proc.  §§  1051-1659). 
13iese  provisions  of  the  Code  are  the  gist  of  the  three  English  stat- 
utes, and  their  lineal  successors  in  tiliis  state  against  waste,  and 
of  the  rules  thereunder,  which  have  been  cited  above.  Section  1651 
provides  that  "an  action  for  waste  lies  against  a  tenant  by  the 
curtesy,  in  dower,  for  life  or  for  years,  or  the  assignee  of  such 
tenant,  who  during  his  estate  or  term,  commits  waste  upon  the  , 
real  property  held  by  him  without  a  special  and  lawful  written 
license  so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his 
estate,  and,  still  retaining  possession  thereof,  commits  waste  with- 
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oat  a  like  license."  Here  we  have  the  provisions  of  the  statutes  (rf 
Marlbridge,  of  Gloucester,  and  of  11  Hen.  VI.,  defining  those  liable 
for  waste,  carefully  summarized,  and,  in  addition,  the  mle  that  in 
case  the  waste  be  committed  by  the  assignee  of  the  tenant,  the 
action  therefor  lies  against  such  assignee;  and  in  this  respect  the 
former  distinction  in  the  case  of  tenants  by  the  curtesy  and  in 
dower,  above  noticed,  is  abolished.  It  is  contended  that  the  pro- 
vision for  an  action  against  the  assignee  of  the  tenant  is  permia- 
sive  only,  and  does  not  prevent  the  action  from  being  brought 
against  the  tenant;  but  whatever  uncertainty  there  might  be  in 
this  respect  c(mcerning  the  interpretation  of  this  section  of  the 
Code  is  prevented  by  tracing,  as  has  been  done  above,  the  evolu- 
tion of  the  law  of  waste  which  this  Code  provJBion  summarizes,  and 
makes  homogeneous. 

It  follows  from  the  foregoing  that  the  present  action  cannot  be 
maintained  as  an  action  for  waste,  the  waste  having  been  commit- 
ted, not  by  the  defendant,  but  by  his  assignee  of  the  remainder  of 
the  term.  But  the  action  may  be  upheld  as  one  for  damages  for 
breach  of  the  covenants  of  the  lease,  namely,  the  general  cove- 
nant against  waste,  and  the  special  one  that  no  wood  should  be  cut 
down.  The  defendant  could  not  relieve  himself  of  these  covenants 
by  transferring  the  leasehold.  Bac.  Abr.  tit  "Covenant,"  E; 
Walton  V.  Cronly,  14  Wend.  64;  House  v.  Burr,  24  Banb.  525.  The 
motions  for  treble  damages,  and  to  set  aside  the  verdict,  are  there- 
fore each  denied. 

(10  Misc.  Kep.  503.) 

RUSSELL  V.  NEW  JERSEY  STEAMBOAT  CO.  et  aL 

(Circuit  Court,  Albany  County.    December,  1894.) 

Bhipping — Carrying  Explobivks  on  Passenger  Vessel. 

Illuminating  gas,  compressed  into  steel  cylinders  of  Insnfflcieitt  strengtb 
to  hold  it,  tliougb  liable  to  explode  by  its  tendency  to  expand  wben  batted. 
is  not  within  Rev.  St  U.  S.  S  4472,  forbidding  the  carriage  oa  posaengor 
vessels  of  campbene,  nitroglycerine,  benzine,  benzole,  coal  oil,  crude  or 
refined  petroleum,  or  "other  like  explosive  burning  fluids  or  like  dangerous 
articles,"  as  the  danger  Ilea  not  in  the  gas  Itself,  bnt  in  the  weakness  ot 
the  vessel  containing  it 

Action  by  Frederick  L.  Bussell,  an  infant,  etc.,  against  the  New 
Jersey  Steamboat  Company  and  the  New  York  Oxygen  (Company  for 
personal  injuries  caused  by  the  explosion  of  a  steel  cylinder  con- 
taining compressed  gas,  whioh  had  been  delivered  to  defendant 
steamboat  company  for  transportation.    Complaint  dismissed. 

Countryman  &  Du  Bois,  for  plaintiff. 

W.  P.  &  B.  K  Prentice  and  Hugh  Eeilly,  for  defendant 

LAXDON,  J.  (orally).  If  there  is  any  liability  in  this  case  on  the 
part  of  the  steamboat  company,  it  arises  in  consequence  of  the 
statute.  The  steamboat  compady  is  a  common  carrier,  and  ordi- 
narily has  a  right  to  carry  the  ordinary  articles  of  merchandise. 
This  statute  (Rev.  St.  U.  S.  §  4472)  was  enacted  to  prevent  the  carry- 
ing, on  steamboats  carrying  passengers,  of  loose  hay,  loose  cotton. 
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loose  hemp,  camphene,  nitroglycerine,  benzine,  benzole,  coal  oil, 
crude  or  refined  petroleum,  or  other  Uke  explosiTe  burning  fluids 
or  like  dangerous  articles.  JSow,  is  this  illuminating  gas  an  explo- 
ave  burning  fluid  like  any  one  of  the  fluids  or  articles  mentioned  in 
the  statute?  We  can  all  see  from  the  testimony  that  it  is  not 
Moreover,  we  have  the  testimony  of  Prof.  Nason  that  it  is  not  In 
one  sense  it  is  a  fluid.  It  is  not  the  explosive  burning  fluid  like 
camphene,  or  like  naphtha,  or  benzine,  or  benzole,  or  other  fluids 
mentioned.  I  have  taken  pains  to  have  this  case  proceed  upon 
the  line  of  exact  explanation,  so  far  as  it  could  be  had,  of  the  qual- 
ity of  the  article  with  which  we  are  dealing,  and  we  are  enabled 
to  see  ourselves  this  is  not  a  like  explosive  burning  fluid  as  benzine, 
naphtha^  or  the  other  articles  mentioned.  Now,  is  it  a  like  dan- 
gerous article?  I  think  the  question  is  -whether  the  article  with 
which  we  are  dealing,  namely,  the  illuminating  gas,  can  be  found 
by  the  Jury  upon  the  e\'idence  to  be  in  like  manner  dangerous  as 
any  of  these  other  articles  previously  mentioned.  We  have  seen 
from  the  evidence  of  the  professor  in  what  manner  camphene,  and 
nitroglycerine,  and  benzine,  and  benzole,  and  naphtha,  and  the  other 
articles  are  dangerous  articles.  They  are  dangerous  in  consequence 
of  their  inflammability.  The  article  we  are  dealing  with  is  illumi- 
nating gas,  and  that  gas,  as  I  have  already  remarked,  is  not  per  se 
dangerous.  Taking  the  testimony  of  the  professor,  the  gas  is  not 
dangerous  in  the  sense  that  any  of  these  articles  are  dangerous. 
The  danger  does  not  arise  from  the  article  itself,  but  from  the  use 
to  which  the  article  is  put,  namely,  compressing  it  in  a  cylinder  when 
the  cylinder  is  not  strong  enough  to  hold  it  It  is  the  danger  that 
arises  from  overcharging  the  cylinder  beyond  its  strength.  Is  that 
danger  like  the  danger  which  arises  from  any  of  the  other  articles? 
The  danger  does  not  arise  in  any  of  these  other  articles,  as  I  under- 
stand it,  in  consequence  of  the  weakness  of  the  vessel  which  contains 
them,  or  the  overcrowding  them  of  overpressing  them  into  that 
vessel.  The  danger  arises  in  consequence  of  the  element  of  danger 
which  inheres  in  the  very  nature  of  the  composition  itself.  Here  the 
element  of  danger  does  not  inhere  in  the  elements  of  the  article 
itself,  so  that  the  danger  that  exists  here  is  not  in  the  article,  but  in 
the  improper  overcrowding  of  the  cylinder  which  contains  the  ar- 
ticle, and  that  was  the  act  of  the  oxygen  company.  By  adding 
conditions  which  are  not  shown  to  have  been  added  in  this  case, 
namely,  escaping  and  mingling  with  air  and  contact  with  flame,  this 
gas  may  be  converted  into  an  explosive  gas,  but  I  do  not  consider 
that  branch  of  the  case,  because,  as  I  say,  we  must  proceed  upon  the 
evidence,  and  the  evidence  does  not  show  these  conditions  existed 
here.  Therefore  I  think  the  statute  does  not  cover  this  case,  and  I 
shall  dismiss  this  complaint  I  may  add — although  we  have  not  had 
any  discussion  upon  the  subject — that  there  is  another  ground  upon 
which  I  think  this  complaint  ought  to  be  dismissed,  and  that  is  lack 
of  notice  to  the  steamboat  company.  The  only  notice  it  had  are 
these  printed  bills  upon  which  is  written  "Oxygen."  They  are  false- 
ly marked.  If  what  I  have  said  is  true, — that  the  article  itself  is  not 
dangerous,  but  the  manner  of  its  compression  constitutes  the  ele- 
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ment  of  danger, — then  the  fact  that  the  cylinders  were  Ulled  *K)x- 
ygen"  was  no  notice  to  the  company  of  its  dangerous  character,  as 
it  waa  no  notice  of  the  overcharge  of  the  cylinders,  which  made 
the  article  dangerous.    I  direct  a  dismissal  of  the  complaint. 


In  re  CARPBNTER. 

(Ulster  Coant7  Court    March  12,  1895.) 

EmirBNT  Domain— Award— Dbcision  of  CoMifiroiONBRS. 

Tbe  decision  of  the  commlsslonen  on  conflictlD?  evidence  will  not  Im 
disturbed  on  the  ground  that  the  award  was  too  great. 

Application  by  James  S.  Carpenter,  a  freeholder,  to  alter  a  high- 
way in  the  town  of  Marlborough,  in  the  county  of  Ulster,  Certain 
property  holders  move  to  vacate  the  award  of  the  commissioners 
appointed  to  assess  the  damages  resulting  from  the  alteration  of 
the  highway.     Denied. 

Eckert  &  Westbrook,  for  the  motion. 

John  Bnsk,  for  the  commissioner  of  highways. 

EldoniB  Dayton,  for  the  owner  of  the  land  affected. 

CLEARWATER,  J.  At  the  October,  1894,  term,  upon  due  notice 
to  all  persons  interested,  an  order  was  made  appointing  three  com- 
missioners to  determine  whether  a  proposed  tdteration  of  one  of 
the  leading  highways  in  tbe  town  of  Marlborough  was  necessary, 
and,  if  found  so  to  be,  then  to  ascertain  and  assess  the  damages 
resulting  therefrom.  It  is  admitted  that  the  notices  required  by 
the  statute  were  duly  posted  in  three  public  places  in  lie  town, 
and  were  served  upon  all  the  persons  designated  by  the  statute. 
These  notices,  among  other  things,  recited  the  appointment  of  the 
commissioners,  the  purpose  for  which  they  had  been  appointed, 
and  stated  that  they  would  meet  at  a  specified  public  place  in  that 
town,  on  a  day  named,  to  view  the  line  of  the  proposed  alteration, 
hear  objections,  and  take  testimony.  In  addition  to  being  duly 
posted  and  served  upon  the  town  oflQcials,  and  the  persons  affected 
by  the  proposed  alteration,  notice  of  the  proceedings  of  the  com- 
missioners was  duly  published  in  a  public  newspaper,  printed 
in  the  town,  having  a  local  circulation  of  about  600  copies.  The 
commissioners  duly  met  at  the  designated  time  and  place,  and, 
having  properly  qualified,  adjourned  to  a  subsequent  date,  of  which 
notice  was  duly  posted  and  served  and  published  in  the  same  news- 
paper. At  the  adjourned  day  the  commissioners  again  met,  at  the 
time  and  place  to  which  they  had  adjourned,  viewed  the  premises 
involved  in  the  proposed  alteration,  and  proceeded  to  the  investi- 
gation and  determination  of  the  matters  intrusted  to  them.  In 
all  these  proceedings  the  town  of  Marlborough  was  represented 
by  its  commissioner  of  highways,  a  man  of  more  than  ordinary 
intelligence  and  ability,  and  by  counsel.  It  was  admitted  by  every 
one  that  the  proposed  alteration  was  necessary,  and  that  it  waa 
important  to  the  interests  of  the  town  and  the  traveling  publio 
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that  it  should  be  made;  also,  it  was  agreed  that,  to  make  the  altera- 
tion effective,  it  would  be  necessary  to  widen  the  highway  at  a 
point  which  would  necessitate  the  taking  of  a  strip  of  land  about 
270  feet  in  length  on  Main  street  and  23  feet  in  width  on  Western 
avenue,  in  the  village  of  Marlborough.  Upon  the  comer  thus  in- 
volved is  a  three-story  dwelling  house,  witii  an  addition,  used  as 
a  restaurant,  belonging  to  John  Badner.  The  highway  at  that 
point  is  the  principal  street  of  the  village,  and  the  main  thorough- 
fare used  by  the  public  of  the  vicinity  and  of  the  interior  in  going 
to  and  from  the  station  of  the  West  Shore  Railroad  and  the  steam- 
boat landing  on  the  Hudson  river.  The  commlasioners,  after  per^ 
sonally  viewing  the  premises,  and  hearing  all  the  testimony  offered, 
decided  that  the  alteration  was  necessary,  and  assessed  the  dam- 
ages resulting  therefrom  at  f4,500.  This  report  was  duly  filed, 
and  notice  of  the  filing  and  a  motion  for  its  confirmation  regularly 
given.  No  objections  having  been  filed,  and  none  being  made, 
the  report  was  duly  confirmed  on  the  13th  day  of  November,  1894. 
So  far  as  is  disclosed  by  the  proceedings,  none  of  the  persons  who 
unite  in  this  motion  either  appeared  before  the  commissioners 
or  gave  any  attention  to  their  action.  Bome  time  after  the  order 
of  confirmation  had  been  entered,  notice  was  given  that  they  would 
apply  at  the  January,  1896,  term  for  an  order  vacating  or  modify- 
ing the  award.  No  ground  for  so  doing  is  specified  in  the  motion 
papers,  and  the  only  one  urged  on  the  argument  was  that  the 
amount  of  damages  awarded  is  too  great  It  is  not  claimed  that 
there  was  any  irregularity  in  the  appointment  or  the  proceedings 
of  the  commission.  It  is  not  disputed  but  that  the  proposed  al- 
teration is  both  necessary  and  important,  and  that  damages  to 
some  amount  will  result  as  a  consequence  of  its  being  made,  nor 
is  it  urged  that  any  rule  of  law  has  been  violated.  In  fact,  so 
far  as  the  record  or  moving  papers  disclose,  the  entire  proceeding 
has  been  conducted  in  strict  accordance  with  the  statute  govern- 
ing proceedings  of  this  character,  and  I  am  ther^ore  at  a  loss  to 
conjecture  upon  what  legal  ground  it  is  supposed  the  court  has 
the  right  to  interfere  with  the  award.  It  has  neither  the  right 
nor  the  power,  if  it  had  the  inclination,  to  substitute  its  own  judg- 
ment for  that  of  the  commissioners.  They  are  by  law  selected  with 
special  reference  to  their  fitness  for  the  position,  and  the  duties 
they  are  expected  to  discharge,  and  such  experience  as  they  have 
may  be  brought  to  their  aid  in  the  performance  of  their  oflBce. 
They  are  to  be  guided  by  their  own  judgment,  as  they  view  the 
premises,  and  can  better  estimate  the  amount  of  damage  sustained 
than  can  a  court  sitting  in  review  of  their  action.  For  the  court 
to  arbitrarily  set  aside  their  award,  unless  some  error  of  law  is 
plainly  manifest,  would  be  to  usurp  the  functions  which  the  statute 
confers  upon  them,  rather  than  a  judicial  exercise  of  its  own  dis- 
cretionary power.  This  is,  and  long  has  been,  the  well-settled 
rule  governing  cases  of  this  class.  In  re  Public  Parks,  53  Hun, 
280,  6  N.  Y.  Supp.  750;  In  re  Staten  Island  Bapid  Transit  Co.,  47 
Hun,  396;  In  re  Central  Park,  51  Barb.  277;  In  re  Main  Street 
(Sup.)  25  N.  Y.  Supp.  267;  In  re  William  and  Anthony  Streets,  19 
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Wend.  678;  In  re  Pearl  Street,  Id.  651;  In  re  John  and  CSberry 
Streets,  Id.  659;  In  re  Harman  Street,  16  Johns.  231;  In  re  Forman 
Street,  17  Wend.  649.  An  examination  of  the  affidavits  used  on 
this  motion  demonstrates  the  wisdom  of  the  mle  as  it  has  prevailed 
for  many  years.  Of  the  22  persons  whose  affidavits  are  presented 
to  the  court,  7  disinterested  citizens,  entirely  familiar  with  the 
premises,  swear  that  the  amount  awarded  by  the  commissioners 
is  just,  fair,  and  none  too  hif^h.  Four  estimate  the  damages  at 
f3,000,  two  at  12,500,  one  at  f2,000,  one  at  |1,500,  one  at  f  1,000. 
Four  think  the  amount  awarded  is  too  large,  but  do  not  say  what 
sum  they  think  would  be  proper,  while  two  gentlemen  swear  that 
the  property  of  Badner  will  be  quite  as  valuable,  if  not  of  greater 
value,  after  this  strip  of  land,  270  feet  by  23  feet,  involving  his 
dwelling  and  restaurant,  has  been  taken  for  the  purpose  of  the  al- 
teration. It  will  thus  at  once  be  seen  that  if  the  court  had  the 
power,  and  were  disposed,  to  vacate  this  award,  and  to  send  the 
matter  back  to  the  same  or  to  a  new  commission,  precisely  the 
same  difficulty  would  be  encountered.  There  would  still  be  a  great 
divergence  of  view  as  to  the  sum  which  should  be  given,  and  the 
commissioners  would  be  confronted  with  a  situation  none  the  less, 
and  doubtless  far  more,  perplexing  than  tiie  one  originally  pre- 
sented. The  commissioners  are  all  men  of  the  highest  personal 
character,'  of  broad  experience,  and  of  sound  judgment.  The  reg- 
ularity of  their  proceedings  is  not  questioned,  and  I  can  discover 
no  sufficient  legal  reason  for  interfering  with  their  award,  and  the 
motion  to  vacate  it  is  therefore  denied,  with  costs. 


In  re  QUIGI.EY. 
(Supreme  Court,  General  Term,  Second  Department     March  8,  1895.) 

1.  Police  .Tcbtice— Rbmovai,— Grodnds. 

A  police  justice  will  be  removed  on  the  ground  of  misconduct  in  olfioe 
where  it  appears  that  his  judicial  acts  were  intentional  violations  of  the 
laws  governing  magistrates,  or  were  in  disregard  of  legal  rules. 

8.  Same— Phoof  op  Mibconduct. 

A  police  justice  is  guilty  of  mlscixiduct  for  which  be  sboold  be  re- 
moved where  it  appe&Ta  that  during  a  strike  of  the  employSa  of  a  street 
railway  company  he  disciharged  strikers  who  were  arrested  and  broaglit 
before  him,  charged  with  throwing  stones  at  the  cars  and  assaulting 
the  main  operator  of  the  cars,  notwithstanding  the  evidence  against  them, 
and  stated  that  the  strikers  had  a  perfect  right  to  take  men  off  the  cars 
If  they  cQuld  do  so  in  an  orderly  way. 

Proceeding  to  remove  from  office  James  F.  Quigley,  a  police  jus- 
tice of  the  city  of  Brooklyn,  on  charges  preferred  by  the  mayor,  for 
partiality  towards  strikers  wh6n  arraigned  for  assaulting  policemen 
and  for  stoning  cars  during  the  strike  of  the  Elnights  of  Labor 
against  the  Brooklyn  trolley  railroad  companies.  Judgment  over^ 
ruled. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Asst.  Corp.  Counsel  Yonge,  for  the  prosecution. 

A.  H.  Dailey  and  A.  D.  Bell,  for  Police  Justice  Quigley. 
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BROWN,  p.  J.  (orally).  When  the  court  rendered  a  decision  In 
the  Watson  case  it  considered  the  rules  that  should  apply  in  the 
case.  These  rules  ^ere  that  the  court  thought  that  the  evidence 
against  the  accused  should  show  that  the  judicial  acts  were  corrupt, 
or  that  there  was  intentional  violation  of  the  laws  governing  a  magis- 
trate, or  that  there  was  a  disregard  of  the  legal  rules  that  amount- 
ed to  legal  misconduct  Applying  the  rules  laid  down  in  the  Wat- 
son case,  there  was  evidence  of  judicial  misconduct  found,  but  on 
the  whole  the  court  was  unable  to  say  that  there  had  been  an  in- 
tentional violation  of  duty.  In  applying  the  same  rule  in  this  case 
the  court  is  led  to  a  different  conclusion  from  that  which  was 
reached  in  the  Watson  case.  The  court  still  holds  that  a  magis- 
trate should  not  be  removed  because  the  court  disagrees  with  him 
in  the  construction  of  the  law.  We  recognize  the  fact  that  we  must 
give  great  latitude  to  the  magistrate  in  the  administratiou  of  the 
law,  and  must  recognize  the  discretion  the  law  gives  to  a  magistrate 
on  matters  of  law.  In  reviewing  this  case  we  find  not  only  one 
or  two  instances  in  which  the  accused  has  violated  the  laws, — ^in- 
stances in  which  we  disagree  with  him, — but  we  also  find  in  the 
given  period  from  the  inception  of  the  trials  of  cases  that  ^rose 
out  of  the  violence  that  attended  the  strike  until  February  6th, 
when  he  was  first  notified  that  this  action  would  be  instituted,  a 
nniformity  of  conduct  going  to  show  that  he  intended  to  violate  his 
duty.  And  we  find  a  total  disregard  of  inferences  that  should  have 
been  drawn  from  the  evidence  in  many  cases  that  were  before  him. 

We  do  not  propose  to  take  up  all  the  cases  that  came  before  the 
magistrate  in  the  period  mentioned,  but  will  consider  two  or  three 
of  them,  which  will  indicate  his  intentions  as  a  magistrate.  The 
first  case  is  that  of  Acker,  who  was  charged  with  throwing  a  stone 
at  a  car  and  hitting  a  passenger  in  the  back.  The  police  ofiScer 
who  made  the  arrest  testified  at  the  trial  of  Acker  that  he  saw  the 
assault  committed,  so  far  as  the  throwing  of  the  stone  was  con- 
cerned, but  in  the  evidence  there  was  some  di£Ference  of  testimony 
as  to  whether  the  passenger  was  struck.  The  stone  was  thrown, 
and  that  was  the  violation  of  the  law.  It  made  no  difference 
whether  the  passenger  was  struck  with  the  stone  or  not,  as  far  as 
the  question  of  holding  Acker  for  trial  was  concerned.  Yet  Acker 
was  discharged  by  the  magistrate.  It  was  the  same  with  the  case 
of  Connolly,  who  was  arraigned  on  a  charge  of  assaulting  a  motor 
man.  Although  the  motor  man  claimed  that  he  had  been  ti'eated 
with  violence,  yet,  as  no  corroborative  evidence  of  his  statement 
was  adduced,  the  defendant,  Ck>nnolly,  was  discharged.  The  only 
other  case  the  court  will  cite  is  that  of  Mullen.  There  was  no 
doubt  that  two  men  had  been  taken  from  a  car  to  Odd  Fellows' 
Hall  on  Palmetto  street.  It  was  proven,  not  only  by  the  police 
officers  who  made  the  arrest,  but  by  others,  that  Mullen  was  in  the 
hall  where  he  was  arrested,  and  also  that  he  was  in  a  closet  near 
the  door  of  the  hall.  The  case  was  tried  and  Mullen  was  dis- 
charged. He  had  testified  in  the  case  that  he  was  not  in  the  hall 
when  he  was  arrested.  This  was  palpably  untrue.  There  was  no 
excuse  for  the  discharge  of  the  defendant     By  referring  to  the 
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remarks  of  the  magistrate  we  find  that  they  were  not  only  Improper, 
but  that  they  tended  to  the  encouragement  of  disorder  preTailing  in 
the  commonity.  When  we  consider  the  time  this  was  done,  it  was 
a  perversion  of  jnstice.  He  said  to  those  men  that  they  had  a 
perfect  right  to  take  the  men  off  from  the  car  if  they  could  do  so 
in  an  orderly  way.  "There  is  no  law  in  this  state,"  he  said,  "that 
prevents  you  from  taking  those  men  from  the  car."  The  men,  on 
the  contrary,  had  no  right  to  step  upon  a  car  for  that  purpose.  It 
was  the  same  as  though  the  magistrate  had  said  to  the  accused)  and 
to  their  companions  that  they  could  be  themselves  the  judges  of  the 
law.  Again,  we  find  a  fact  of  still  greater  significance  in  that  in 
the  previous  period  of  time  when  the  strikers'  cases  were  considered, 
up  to  February  6th,  only  one  prisoner,  and  that  one  in  a  case  of 
minor  importance,  was  held  by  the  magistrate.  All  the  others 
were  discharged  or  were  adjourned  from  time  to  time.  One  oOaet 
case  the  court  will  refer  to  that  is  in  the  same  line  with  those 
quoted.  A  man  was  arraigned  before  the  magistrate  charged  with 
assault  in  the  third  degree.  The  magistrate  had  jurisdiction  of 
the  case.  There  is  no  doubt  of  that  He  had  exclusive  jurisdic- 
tion, but  when  the  testimony  was  taken  it  was  found  that  the  as- 
sault was  of  such  an  aggravated  character  that  the  magistrate 
decided  that  the  accusation  should  be  of  assault  in  the  second  de- 
gree. The  remarkable  feature  of  this  decision  was  that  although  the 
magistrate  said  the  assault  was  in  the  second  degree  the  case  was 
immediately  adjourned,  and  it  has  not  yet  been  disposed  of.  We 
would  not  pay  so  much  attention  to  this  case  if  we  did  not  take  the 
other  cases  into  account,  and  consider  the  fact  that  the  disposition 
of  the  cases  prior  to  February  28th  indicate  an  intention  on  the  part 
of  the  magistrate  to  violate  his  official  duty.  Looking  over  the 
whole  ground  in  reference  to  the  partial  discharge  of  the  magis- 
trate's duty,  with  great  regret  we  have  decided  that  he  should  be 
removed  from  ofiice.    All  concur. 


HOLLAND  TRUST  CO.  v.  CONSOLIDATED  GAS  &  BLBOTRIC  UOHT 

CO.  OF  WESTCHESTER  COUNTY  et  al. 

(Supreme  Court,  General  Term,  Second  Department    Marcb  6,  1895.) 

1.  AFFOrRTMENT  OV  RECEIVER— FOBBCLOSDRB  OP  MOBTOAOS  — EfVEOT  OV  PBM- 

viorjs  Appointmbht. 

The  appointment  of  a  receiver  of  the  mortgaged  jftoperiy  In  an  action 
to  foreclose  a  second  mortgage  given  by  a  corporation  doea  not  pre- 
clude the  appointment  of  another  person  as  receiver  of  the  same  property 
in  an  action  subsequently  brought  to  foreclose  the  flrat  mortgage. 
8.  Same— Facts  Stated  on  Information  and  Belief. 

Under  Code  Civ.  Proc.  §  713,  providing  that  a  receiver  may  be  appointed 
on  the  application  of  a  party  who  establishes  an  apparent  right  to  or  In- 
terest in  the  prc^erty,  a  verified  complaint  though  on  Information  and 
belief,  is  sufficient  where  the  mattera  so  alleged  were  within  the  knowl- 
edge of  defendant  and  were  not  met  either  by  answer  or  affidavits. 
$,  Same— Right  to  Income  Received  bt  Pbeoecbssor. 

The  right  of  a  receiver  to  the  Income  of  property  received  by  hia  prede- 
cessor will  not  be  determined  la  the  proceeding  In  which  be  was  ap- 
pointed. 
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Appeal  from  special  term. 

Action  by  the  Holland  Trust  Company,  as  trustee,  against  the  Cion- 
•olidated  Gas  &  Electric  light  Company  of  Westchester  connty  and 
others  to  foreclose  a  mortgage.  From  an  order  removing  Clarence 
D.  Tnmey  as  receiver  of  the  property  of  defendant  gas  company,  and 
appointing  James  H.  Moran  receiver  thereof,  defendants  appeal 
Affirmed. 

Argued  before  BEOWN,  P.  J.,  and  CIILLEN,  J. 

Norwood  &  DlUey,  for  appellants. 
OeoTge  M.  Van  Hoesen,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
amoving  Clarence  D.  Tnmey  as  receiver  of  the  property  of  the 
defendant  the  Consolidated  Gas,  etc..  Company,  and  appointing 
James  H.  Moran  receiver.  This  action  is  to  foreclose  a  mortgage  erf 
the  plant  and  franchises  of  the  defendant  gas  company  executed  to 
secure  the  payment  of  a  series  of  bonds.  A  subsequent  mortgage 
was  executed  on  the  same  property  by  that  defendant  to  the  de- 
fendant the  American  Debenture  Company.  A  foreclosure  of  that 
second  mortgage  was  instituted  before  this  action  was  commenced, 
and  in  the  earlier  action  Mr.  Turney  was  appointed  receiver. 

There  seems  to  be  some  misapprehension  in  the  minds  of  the  part- 
ies as  to  the  character  of  these  receiverships.  Mr.  Turney  appears  to 
have  been  appointed  a  general  receiver  of  the  corporation,  and  the 
order  made  in  this  action  removes  him  as  such  receiver,  and  ap- 
points as  receiver  in  his  stead  Mr.  Moran,  who  is  also  appointed  re- 
ceiver of  the  mortgaged  premises  and  property.  There  was  cer 
tainly  no  ground  alleged  in  the  complaint  in  this,  action  for  the 
appointment  of  a  general  receiver  of  the  corporation,  who  stands  in 
the  nature  of  a  statutory  assignee.  The  case  presented  falls  only 
within  subdivision  2,  §  1810,  Code.  The  receiver  whose  appointment 
is  authorized  by  this  subdivision  is  only  a  receiver  of  the  mortgaged 
property.  The  practice  and  power  of  the  court  is  therefore  sub- 
stantially the  same  as  it  was  in  equity  or  chancery  before  these  pro- 
visions of  the  Code.  We  judge  from  the  papers  that  such  should 
have  been  also  the  character  of  the  earlier  receiver.  We  have, 
therefore,  here  the  simple  case  of  an  application  made  in  the  fore^ 
dosure  of  a  paramount  mortgage  for  the  appointment  of  a  re- 
ceiver in  that  action  for  the  benefit  of  the  plaintiff  therein.  If 
there  was  a  proper  case  made  for  a  receiver,  one  should  have  been 
appointed  in  this  action,  notwithstanding  a  receiver  had  been  previ- 
ously appointed  in  the  foreclosure  of  the  junior  mortgage;  for  the 
earlier  receivership  inured,  not  to  the  benefit  of  this  plaintiff,  but 
solely  to  that  of  the  junior  mortgagee.  Banney  v.  Peyser,  83  N. 
T.  1.  In  that  case  it  was  held  that  a  prior  mortgagee,  to  reach  the 
rents  of  mortgaged  property,  must  obtain  a  receiver  in  his  own  ac- 
tion, who,  when  appointed,  would  supersede  the  other  receiver. 
This  was,  therefore,  practically  an  original  application  for  a  re- 
ceiver, and  it  rested  in  the  discretion  of  the  court  as  to  whom  it 
would  appoint.  Mr.  Turney  has  no  better  ground  of  complaint  of 
the  failure  to  appoint  him  than  any  other  applicant  for  the  position 
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'would  hare.  The  application  was  made  on  a  verified  complaint  and 
afQdavitB.  The  complaint  set  out  the  mortgage,  the  issue  of  the 
bonds,  default  in  the  payment  of  the  interest  coupons,  and  an  elec 
ti<Mi  by  the  bondholders,  under  the  terms  of  the  mortgage,  to  de- 
clare the  whole  principal  due.  The  default  and  election  are  alleged 
on  information  and  belief.  The  afiidavit  sets  forth  the  contents  ot 
the  mortgage.  No  answer  was  made  to  the  complaint,  nor  any 
afSdarit  presented  denying  the  default.  The  defendants  insist  that 
the  allegations  of  the  complaint  as  to  the  default  and  election,  be- 
ing made  on  information  and  belief,  were  insufficient  to  justify  the 
order.  Many  cases  are  cited  by  counsel  to  show  that  allegations  in 
affidavits  made  on  information  without  stating  the  source  of  the 
information  are  not  competent  proof  of  the  facts  stated.  All  of 
these  cases  have  arisen  with  reference  to  attachments  or  orders  of 
arrest,  and  are  not  in  point  The  C5ode  requires  that  these  provi- 
sional remedies  shall  be  granted  only  on  proof  by  affidavit  of  the 
necessary  facts.  But  by  the  Code  (section  713)  a  receiver  may  be  ap- 
pointed "on  the  application  of  a  party  who  establishes  an  apparent 
right  to  or  interest  in  the  property."  We  think  that  a  verified  com- 
plaint, even  on  information  and  belief,  as  to  some  of  its  allegatiouB 
particularly  within  the  Icnowledge  of  the  defendant,  when  not  met 
or  denied  either  by  answer  or  affidavits,  fully  establishes  the  facts 
therein  alleged  and  the  rights  of  the  parties  accruing  from  such 
facts.  An  attachment  or  order  of  arrest  is  granted  ex  parte;  a  re- 
ceiver can  be  appointed  only  on  notice,  thus  giving  the  par^  pro- 
ceeded against  an  opportunity  to  set  up  any  defense  or  controvert 
any  claim.  If  it  be  conceded  that  there  should  have  been  positive 
proof  of  the  election  of  the  bondholders  to  declare  the  principal  due, 
that  fact  would  not  affect  the  plaintiff's  right,  under  this  mortgage, 
to  the  appointment  of  a  receiver.  The  mortgage  executed  to  it  ex- 
pressly pledged,  not  only  the  property,  but  the  revenues  and  rents, 
and  provided  that,  upon  filing  a  bill  to  foreclose,  the  trustee  should 
have  the  right  to  a  receiver  of  the  same.  It  was  therefore  not  neces- 
sary that  the  whole  principal  should  be  due  to  authorize  the  ap- 
pointment of  a  receiver.    HoUenbeck  v.  Donnell,  94  N.  Y.  342. 

So  far  as  relates  to  the  income  and  moneys  collected  by  the  first 
receiver,  it  seems  fairly  debatable  whether  the  plaintiff  in  tills  action 
is  entitled  to  receive  tiem  or  not.  At  least,  the  question  should  not 
have  been  determined  on  this  application;  it  should  be  left  for  ad- 
judication in  a  proper  proceeding  to  recover  them.  In  this  respect 
we  think  the  order  below  was  erroneous. 

The  order  appealed  from  should  be  modified  by  striking  out  such 
parts  thereof  as  appoint  a  receiver  of  other  than  the  mortgaged 
property  and  franchises,  and  also  so  much  thereof  as  directs  Tur- 
ney,  receiver,  to  pay  over  to  the  new  receiver  the  moneys  in  his 
hands,  and  in  all  other  respects  affirmed,  without  costs  of  this  ap- 
peal to  either  party. 
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lAZARUS  y.  McCarthy,  united  states  Marshal,  et  oL 

(Supreme  Court,  Special  Term,  New  Xork  County.     December  21,  1894.) 

Oonniionne  Statk  and  Fkdbrai.  JtmiBDicnoN  —  Custody  of  Propkhtt. 

An  onler  of  a  federal  court  directing  the  marshal  to  "forthwith  de- 
Uver"  to  a  certain  claimant  property  then  under  attachment  in  an  action 
pending  In  such  court  operates  Instantly  on  the  property,  and  from 
that  time  It  Is  subject  to  the  process  of  the  state  courts,  though  the 
marsluLl  had  not  made  an  actual  or  constructive  delivery  under  the  order. 

At  chambers.  Action  by  Isidor  Lazama  against  John  McCarthy, 
TJiiited  States  marshal  for  the  Second  district  of  New  York,  and 
others.  Defendant  Daniels  moves  to  vacate  a  levy  on  certain  prop- 
erly.   Denied. 

Abram  Kling,  for  plaintiff. 
Holmes  &  Adams,  for  defendants. 

PATTEBSON,  J.  This  is  an  application  on  behalf  of  the  defend- 
ant Daniels,  who  appears  by  attorneys  specially  for  the  purpose  of 
this  motion,  to  racate  a  levy  made  by  a  coroner  of  the  city  and 
county  of  New  York  under  a  writ  of  replevin  issued  in  this  action, 
and  the  precise  ground  upon  which  the  motion  is  made  is  that  at  the 
time  of  the  levy  the  property  was  in  the  custody  of  the  defendant 
McCarthy,  United  States  marshal  for  the  Southern  district  of  New 
York,  and  hence  in  the  custody  of  the  United  States  circuit  court 
within  that  district.  The  application  is  made  solely  to  Tacate  the 
levy  under  the  writ,  and  to  require  the  coroner  to  deliver  up  the 
goods  and  chattels  seized  by  him.  It  appears  from  the  moving 
papers  that  in  October,  1894,  an  attachment  was  issued  from  the  su- 
preme court  of  the  state  of  New  York  against  the  Whitman  Shoe 
Company,  a  foreign  corporation,  at  the  suit  of  one  Herbert  Lefavour, 
That  corporation  had  made  an  assignment  for  the  benefit  of  credit- 
ors to  William  H.  Daniels,  who  filed  a  claim  to  the  property  at- 
tached; and  on  the  10th  of  November,  1894,  the  action  was  removed 
by  due  proceedings  into  the  circuit  court  of  the  United  States.  That 
removal  carried  with  it  all  the  interlocutory  proceedings  and  pro- 
visional remedies  in  the  action;  and  on  the  IGth  of  November,  1894, 
the  United  States  marshal  was  instructed  by  the  judge  of  the  circuit 
court  to  take  all  the  attached  property  into  his  possession,  which, 
it  seems,  was  done.  On  the  20th  of  November,  1894,  this  plaintiff, 
Lazarus,  began  this  action  in  replevin,  and  a  writ  was  issued  to  the 
coroner,  who  seized  the  property  under  that  writ  On  the  same  day, 
and,  as  it  is  admitted,  at  15  minutes  past  1  o'clock  in  the  afternoon, 
the  United  States  circuit  court  judge  made  an  order  respecting  the 
property,  which  had  passed  into  the  actual  possession  of  the  United 
States  marshal,  which  order  contains  the  following  provision: 

"It  Is  ordered  that  the  United  States  marshal  for  the  Southern  district 
of  New  York  forthwith  deliver  to  William  H.  Daniels,  or  his  attorneys  or 
agent,  all  the  goods,  chattels,  and  effects,  merchandise,  furniture,  or  office 
fixtures,  books,  books  of  accounts,  and  accounts,  and  choses  in  action,  and 
all  other  property  whatsoever,  taken  and  held  under  and  pursuant  to  the 
writ  of  attachment  herein  Issued,  and  dated   October  31,  1884." 

V.32N.Y.s.no.7— 53 


Digitized  by 


Google 


884  naw  yoke  suppLEUsirT,  vol.  32.  [Sap.  Ct 

This  order  was  made  on  the  retam  of  an  order  to  show  cause,  and 
appears  to  have  been  granted  after  a  hearing.  The  single  question 
now  presented  for  determination  is  whether  the  property  was  so 
situated  that  it  was  the  subject  of  levj  by  the  coroner  under  the  re- 
plevin process  issued  in  this  action.  The  levy  complained  of  waa 
made  after  the  order  of  the  United  States  court  of  Noyember  20th 
was  passed.  If  that  property  were  in  the  custody  of  the  United 
States  circuit  court  in  such  a  sense  that  that  court  had  and  main- 
tained jurisdiction  over  it,  the  process  of  the  state  court  would  be 
ineffectual  to  take  it  from  the  possession  of  the  United  States  mar- 
shal Freeman  t.  Howe,  24  How.  450.  But  I  am  of  the  opinion  that 
the  property  was  not  in  the  custody  of  the  law  in  any  such  sense 
as  would  indicate  that  the  federal  tribunal  had,  through  its  officer, 
tiiat  possession  which  placed  the  property  beyond  the  reach  of  pro- 
cess of  the  state  court  In  Buck  v.  Ck>lbath,  3  Wall.  335,  the  Free- 
man Case  is  discussed,  and  its  conclusions  reasserted;  but  the  court 
remarked  that  the  principle  had  its  limitations,  and  that  whenever 
the  litigation  is  ended,  or  the  possession  of  the  officer  or  the  court 
is  discharged,  other  courts  are  at  liberty  to  deal  with  it  (the  proper 
tj)  according  to  the  rights  of  the  parties  before  them,  whether  those 
rights  require  them  to  take  possession  of  the  property  or  not.  In 
the  case  at  bar,  to  all  intents  and  purposes,  the  jurisdiction  and 
custody  of  the  federal  court  had  determined.  The  property  had  been 
claimed  by  a  particular  individual,  and  its  possession  from  the 
United  States  marshal  had  been  demanded,  and  that  possession  had 
been  awarded  to  the  party  applying  for  it  The  order  of  the  court 
had  been  made.  The  possession  of  the  United  States  marshal  ceased 
to  be  the  possession  of  the  court  under  the  attachment  process  and 
under  the  order  of  removal.  The  contest  over  the  res  was  ended. 
The  court's  possession  had  been  turned  into  a  mere  technical  holding 
by  its  officer  for  the  purposes  of  delivery  to  the  applicant,  Daniels. 
The  marshal  was  commanded  by  the  order  of  the  court  forthwith 
to  surrender  that  possession  to  Daniels.  So  far  as  the  United  States 
«onrt  was  concerned,  Daniels'  right  to  the  exclusive  possession  of 
the  property  was  fully  recognized,  and  all  that  remained  was  that 
the  officer  of  the  United  States  was  to  deliver  physical  possession 
of  the  property  to  Daniels. 

It  is  claimed,  however,  by  the  counsel  for  the  moving  party,  that, 
until  there  was  an  actual  or  symbolical  delivery  of  the  property  di- 
rectly to  Daniels,  it  still  remained  in  the  custody  of  the  law,  and 
simply  for  the  reason  that  it  still  remained  in  the  hands  of  the  per- 
son who  was  the  United  States  marshal,  and  under  an  unexecuted 
order.  I  do  not  understand  the  law  to  be  that  the  possession  of  the 
United  States  court  so  continued  until  the  actual  delivery  to  Daniels 
as  would  divest  the  state  court  of  jurisdiction  to  enforce  its  process 
after  the  United  States  court  had  distinctly  and  positively  deter- 
mined that  the  property  should  be  taken  out  of  the  litigation  which 
was  pending  in  that  court,  and  be  delivered  to  a  third  party.  Vie 
order  of  the  United  States  judge  had  been  signed,  entered,  and  was 
actually  in  the  possession  of  the  marshal.  It  operated  instantly 
upon  the  property.    The  direction  was  forthwith  to  deliver  it  to 
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Daniels,  and  bj  the  act  of  making  that  order  and  of  denvering  it  to 
the  marshal  the  court  completely  divested  itself  of  possession,  for 
the  possession  that  it  had  was  only  under  the  process^  and  the  pro- 
cess had  been  effectually  removed  from  the  property.  Counsel  for 
the  moving  party  refers  to  the  case  of  Bullis  v.  Montgomery,  50  N. 
Y.  352,  in  support  of  his  contention  that  the  actual  possession  of 
the  property  was  not  in  Daniels,  and  it  is  argued  that  that  case  is 
in  complete  analogy  with  this  on  the  subject  of  actual  possession. 
But  that  case  does  not  present  the  question  which  is  now  before  the 
court.  This  writ  of  replevin  under  whi<:h  the  coroner  claims  to  hold 
the  property  did  not  run  altogether  against  Daniels.  It  was  against 
McCarthy,  the  marshal,  as  well  as  against  Daniels,  and  the  require- 
ment of  the  writ  was  to  take  the  property  from  the  possession  of  all 
of  the  defendants.  The  copy  of  the  affidavit  annexed  to  the  moving 
papers  states  that  the  alleged  cause  of  detention  is  that  the  defend- 
ant McCarthy  claims  to  have  a  process  against  the  property,  and  the 
defendants  Lefavour  and  Daniels  claim  to  be  the  owners  of  the  said 
chattels,  and  the  said  defendant  Bezton,  the  sheriff,  claims  to  hold 
a  levy  on  the  said  property.  The  writ  itself  is  not  before  the  court, 
but  it  appears  from  the  afiidavit  that  all  the  defendants  aj-e  con- 
nected with  the  detention  of  the  property,  and  hence  the  writ  would 
go  against  all  of  them.  The  case,  therefore,  presented  on  these 
papers,  is  with  respect  to  the  possession  of  those  parties  who  are 
the  defendants  in  this  action  and  in  the  writ,  and  that  necessarily 
involves  the  possession  of  McCarthy,  as  marshal.  Now,  we  find  that, 
at  the  time  this  writ  was  execut&d,  McCarthy's  possession  was  one 
distinctly  for  the  specific  purpose  of  holding  the  property  for  a  de- 
livery to  Daniels;  and  whether  it  was  in  his  possession  in  this  limited 
way,  or  whether  his  possession  should  be  considered  the  possession 
of  Daniels  for  the  purposes  of  this  motion,  is  immaterial.  Upon  the 
question  of  the  property  being  so  situated  in  the  custody  of  the  law 
as  to  prevent  an  execution  of  process  issued  from  the  state  court 
against  it,  I  am  of  the  opinion  that  it  was  not  protected  from  the 
levy  of  the  coroner;  that  the  effect  of  Judge  Lacombe's  order  was  to 
take  it  out  of  the  custody  of  the  court;  and  that  thenceforth,  in  the 
possession  of  McCarthy  or  of  Daniels,  the  effect  of  the  order  referred 
to  was  to  render  it  subject  to  the  process  of  the  state  court  while  in 
the  hands  of  the  defendants  in  this  replevin  suit,  or  of  either  of  such 
defendants.  This  conclusion  is  reached  in  passing  only  upon  those 
questions  which  have  been  raised  on  this  motion,  and  which  are 
specifically  referred  to  in  the  order  to  show  cause.  There  are  others 
which  possibly  might  have  been  raised,  but  T  cannot  consider  any- 
thing more  than  the  subjects  speciflcally  presented  by  the  applica- 
tion now  before  the  court.  The  motion  to  discharge  the  levy  is  de- 
nied, with  |10  costs. 
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McCAHILL  et  al.  t.  McOAHILL  et  aL 

(Supreme  Court,  Special  Term,  Westchester  County.-  February,  18S)5.) 

1.  Trusts— CoHVBTANCK  to  Third  Persoks. 

1  Rer.  St  p.  728,  {{  51,  52,  proyiding  tliat  where  a  grant  Is  made  to  one 
person,  and  consideration  therefor  is  paid  by  another,  no  trust  shall  result 
In  favor  of  the  person  by  whom  such  payment  shall  be  made,  but  the  title 
shall  vest  in  the  grantee,  subject  only  to  the  rights  of  the  creditors  of  the 
person  paying  the  consideration,  does  not  apply  to  a  case  where  the  per- 
son to  whom  the  conveyance  is  made  agrees  with  the  person  paying  the 
consideration  to  hold  the  property  for  the  benefit  of  another. 

S.  Utatdte  of  Frauds— Implied  Trusts. 

Where  the  purchaser  of  land  causes  It  to  be  conveyed  to  another  under 
an  agreement  that  the  grantee  will  hold  It  in  trust  for  a  third  person, 
the  statute  of  frauds  does  not  affect  the  right  of  such  third  person  to  es- 
tablish a  trust  in  the  property  for  bis  benefit,  as  by  its  terms  it  is  not  to 
be  construed  "to  prevent  any  trust  from  arising  or  being  extinguished  by 
implication  or  operation  of  law." 

Action  by  Thomas  J.  McGahill  and  others  against  Annie  Ii.  Mc- 
Gahill  and  another  to  establish  plaintiffs'  rights  to  certain  property. 
Judgment  for  plaintiffs. 

W.  P.  Fiero  and  H.  Dykman,  for  plaintiffs. 
M.  J.  Keough,  for  defendants. 

GAYNOR,  J.  The  defendants  are  hnsband  and  wife,  and  the 
parents  of  the  two  plaintiffs,  who  are  minors,  and  the  only  children 
of  the  defendants.  The  husband  and  father  had  a  contract  of  pur- 
chase of  the  real  estate  in  question  in  1881.  His  health  becoming 
bad,  and  his  tenure  of  life  endangered,  he  decided  not  to  take  the 
conveyance  to  himself,  but  to  have  the  property  conveyed  directly 
to  his  wife,  for  the  use,  of  herself  and  the  two  children  as  a  home 
during  her  life,  and  to  go  to  the  children  upon  her  death.  He  com- 
municated his  intention  to  his  wife,  and  she  orally  acquiesced  in 
and  accepted  it  The  children  were  then  only  six  and  four  years  old, 
respectively.  The  mother,  in  thus  agreeing  to  take  a  conveyance 
of  the  property  for  them,  must  in  law  be  deemed  as  representing 
and  acting  for  them,  and,  as  the  transaction  was  to  be  beneficial  to 
them,  their  acceptance  of  it,  and  of  the  trust  relation  she  assumed, 
must,  in  view  of  their  infancy,  be  conclusively  presumed.  Spencer 
V.  Carr,  45  N.  Y.  406.  The  property  was  thereafter  conveyed  di- 
rectly to  the  wife  by  the  owner,  with  whom  the  husband  had  the 
contract.  The  interest  of  the  children  was  not  expressed  in  the 
deed  of  conveyance,  it  being  in  form  absolutely  to  the  wife.  Be- 
fore the  conveyance  the  husband  spent  |7,000,  and  after  it  |2O,000, 
in  improving  the  property.  Thereafter  the  wife  abandoned  the  hus- 
band and  children,  leaving  them  in  possession  of  the  property  in 
question,  which  had  been  made  upon  its  purchase  the  family  home, 
and  continued  as  such.  This  action  was  brought  by  the  children 
to  have  their  rights  and  interests  and  the  rights  and  interests  of  the 
mother  in  the  property  declared,  the  immediate  provocation  for  it 
being  her  attempt  to  sell  and  convey  it  as  absolute  owner. 
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I  see  no  reason  why  the  plaintiffs  may  not  prevail.  The  statute 
rule  (1  Kev.  St.  p.  728,  §§  51,  52)  that  where  a  grant  for  a  valuable 
consideration  shall  be  made  to  one  person,  and  the  consideration 
therefor  shall  be  paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  person  by  whom  such  payment  shflll  be  made,  but  that 
the  title  shaU  vest  in  the  person  named  as  alienee,  subject  only  to 
the  rights  of  the  creditors  of  the  person  so  paying  the  money,  has 
no  application  to  the  facts  of  this  case.  The  purpose  of  this  enact- 
ment was  to  abrogate  the  common-law  rule,  which  was  the  re- 
verse, and  afforded  a  way  for  a  debtor  to  practice  fraud  against  his 
creditors  by  having  real  estate  p«id  for  by  him  conveyed  directly 
by  the  seller  to  another,  instead  of  to  himself,  to  be  held  for  him 
niK>n  a  secret  trust  The  enactment  was  leveled  at  such  frauds,  and 
intended  to  prevent  them  in  future,  and  the  courts  have  not  extend- 
ed it  beyond  such  cases.  Sieman  v.  Austin,  33  Barb.  9;  Siemon  v. 
Schurck,  29  N.  Y.  598;  Foote  v.  Bryant,  47  N.  Y.  544;  Gilbert  v. 
GUbert,  2  Abb.  Dec.  25G;  Reitz  v.  Beitz,  80  N.  Y.  538.  Mr.  Perry, 
in  his  work  on  Trusts,  accurately  states  the  result  of  the  cases  bi 
this  state  as  follows  (section  142): 

"The  statute  of  New  York  has  been  strictly  tenstrned,  and  therefore  tf  A. 
makes  a  purcbase,  and  pays  the  money,  and  takes  the  title  in  the  name  of 
B.,  upon  a  parol  trust  for  C,  it  Is  not  within  the  statute;  and  C.  may  enforce 
the  trust  as  against  B." 

The  statute  has  been  understood  and  interpreted  from  the  begin- 
ning as  applicable  only  to  the  person  creating  the  inhibited  trust 
in  his  own  favor,  and  as  not  inhibiting  the  making  of  such  a  trust 
for  another.  Lalor,  p.  ICl.  Indeed,  the  statute  itself  plainly,  and 
in  so  many  words,  inhibits  such  a  trust  "in  favor  of  the  person  by 
whom  such  payment  shall  be  made,"  only.  To  this  extent,  only, 
does  it  go.  It  prevents  resulting  trusts  in  the  one  case  mentioned; 
namely,  in  favor  of  a  person  who  pays  for  real  property,  but  has  the 
title  conveyed  to  another.  It  does  not  affect  other  resulting  trusts 
or  implied  trusts  at  all.  The  revisers,  in  their  notes,  leave  no  room 
to  question  this,  for  they  say: 

"As  to  implied  trusts,  they  cannot  be  abolished,  as  their  existence  Is  neces- 
sary to  the  prevention  of  fraud.  An  important  change  is,  however,  proposed. 
In  preventing  a  secret  resulting  trust  from  being  created  by  the  act  of  the 
party  claiming  its  benefit" 

Common-law  rules  must  govern  the  case,  except  as  modified  by 
the  statute.  If  the  one  who  actually  pays  the  money  causes  the 
property  to  be  conveyed  to  another  for  the  benefit  of  or  upon  a  trust 
not  for  himself,  but  for  a  third  person,  the  case  specified  in  the 
statute  does  not  arise  at  all.  But,  if  we  were  to  consider  the  pay- 
ment as  made  by  the  children,  th^  would  not  be  bound  by  the 
absolute  character  of  the  conveyance,  for  it  must  be  deemed  as 
taken  in  that  form  without  their  consent  or  knowledge,  they  being 
infants;  and  the  next  section  of  the  statute  (section  53)  modifies  the 
provision  against  secret  resulting  trusts,  which  we  have  been  con- 
sidering, by  providing  that  it  shall  not  extend  to  oases  "where  tiie 
alienee  named  in  the  conveyance  shall  have  taken  the  same  as  an 
absolute  conveyance  in  his  own  name  without  the  consent  or  knowl- 
edge of  the  person  paying  the  consideration."    The  consent  and 
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knowledge  of  their  father  in  that  respect  was  not  theirs.  Gilbert 
V.  Gilbert,  supra. 

The  principles  governing  this  case  are  plainly  perceived  when  it  is 
brought  to  mind  that  the  mother  had  aasumed  a  trust  relation  to- 
wards the  children,  *and  that  the  solution  and  disposition  of  this 
case  lies  in  that  relation,  and  not  in  the  relation  between  the  father 
and  the  children.  Having  assented  to  the  taking  of  a  conveyance 
of  the  property  for  the  children,  the  relation  to  them  which  she  thus 
took  upon  herself  required  that  she  should  not  take  and  continue 
to  hold  an  absolute  conveyance  to  herself;  and  that  she  has  done 
so,  either  intentionally  or  by  mistake,  does  not  baffle  equity,  but 
makes  for  it  a  plain  case. 

Nor  does  the  statute  of  frauds  stand  in  the  way  of  the  plaintiffs. 
It  seems  to  be  sufficient  that  it  is  not  pleaded.  Crane  v.  Powell, 
139  N.  Y.  379,  34  N.  E.  911.  But  that  statute  only  covers  cases  ol 
contracts;  and,  moreover,  it  is  provided  therein  that  it  shall  not 
be  construed  "to  prevent  any  trust  from  arising  or  being  eitin- 
guished  by  implication  or  operation  of  law."  2  Rev.  St.  p.  135,  §  7. 
It  does  not  cover  the  cases  where  equity  has  always  implied  a 
trust  from  the  proved  rdalion  and  acts  of  the  parties,  often  ac- 
companied by  their  oral  declarations  and  agreements  as  material 
facts,  in  order  to  prevent  frauds.  The  trust  in  such  cases,  though 
proved  by  oral  testimony,  does  not  rest  upon  oral  agreements,  but 
upon  the  relation  of  the  parties  and  their  acts.  Perry,  Trusts,  §§ 
134,  137;  Foote  v.  Bryant,  47  N.  Y.  550,  This  case  cannot  be  dis- 
tinguished In  principle  from  the  ordinary  case  of  an  a^nt  purchas- 
ing land  with  funds  of  his  principal,  or  of  one  standing  in  a 
fiduciary  relation,  using  trust  funds  for  the  same  purpose,  and 
taking  the  title  to  himself  (Perry,  Trusts,  §  127;  Day  v.  Roth,  18 
N.  Y.  448;  Haack  v.  Weicken,  118  N.  Y.  74,  23  N.  E.  133);  while, 
for  instance,  it  is  distinguishable  from  the  case  of  an  agent  pur- 
chaE^g  land  in  his  own  name,  and  pacing  for  it  with  his  own 
money,  though  he  had  orally  agreed  to  buy  it  for  his  principal,  for 
the  trust  in  such  a  case  rests  upon  the  agreement  of  agency,  and 
it  cannot  be  proved  by  reason  of  the  statute  of  frauds,  it  not  being 
in  writing  (Levy  v.  Brush,  45  N.  Y.  589;  Perry,  Trusts,  §  135). 
Such  cases  make  clear  the  distinction  between  establishing  a  trust 
by  a  parol  agreement  and  declaring  a  trust  to  exist  by  implication 
of  law  from  the  acts  and  relation  of  the  parties,  in  order  to  pre- 
vent fraud.  Here  the  father  paid  his  own  money,  it  is  true,  but 
he  invested  for  the  children,  and  it  is  the  same,  in  the  considera- 
tion of  equity,  as  though  he  had  first  made  a  gift  of  it  to  them. 
Judgment  for  plaintiffs. 

UNION  INS  CO.  et  al  v.  CENTRAL  TRUST  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  T<»k  County.    February  11,  1895.) 

Abbitration — Revoking  Scbuibsion — Liabilitt  for  Expense. 

Where  a  submission  provides  that  a  deposit  shall  be  made  as  security 
for  any  award  that  may  be  made,  expenses  Incurred  In  preparing  for  the 
arbitration  are  payable  out  of  the  deposit,  under  Code  Civ.  Proc.  S  2384. 
providing  that,  where  a  party  revokes  a  Bubmission,  any  other  party  there- 
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to  "may  maintain  an  action  against  him,  and  also  against  his  sureties, 
if  any,  (Hi  the  submission  or  any  instrument  collateral  thereto,  tor  the 
coats  and  expenses  incurred  In  preparing  for  the  arbitration." 

Action  by  the  Union  Inanrance  Company  of  Philadelphia  and  oth- 
ers against  the  Central  Trust  Company  and  others  to  recover  costs 
and  expenses  incurred  by  defendant  in  preparing  for  an  arbitration. 
Judgment  for  plaintiff. 

Evarts,  Choate  &  Beaman,  for  plaintiffs. 
Butler,  StUlman  &  Hubbard,  for  defendants. 

BEEKMAN,  J.  The  complaint  m  this  action  waH  demurred  to  on 
the  ground  of  InsufHciency  by  the  defendant  corporations,  and  the 
demurrer  was  overruled  at  special  term,  where  it  was  tried  before 
Mr.  Justice  Van  Brunt  On  appeal  to  the  general  term,  the  judg- 
ment entered  upon  the  decision  below  was  affirmed.  Union  Ins. 
Co.  v.  Central  Trust  Co.  (Sup.)  13  N.  Y.  Supp.  17.  The  demurrants, 
availing  themselves  of  permission  so  to  do,  thereupon  interposed 
answers  to  the  complaint,  and  the  issues  thus  joined  have  now  been 
brought  to  trial.  The  evidence  offered  sustains  all  the  allegations 
of  the  complaint,  and  the  case  therefore  presents  the  same  legal 
aspect  it  had  when  the  demurrers  were  tried.  In  view  of  this,  no 
other  coarse  Is  open  to  me  except  to  direct  judgment  for  the  plain- 
tlffs  upon  the  basis  of  a  controlling  decision  which  has  declared  the 
law  of  this  case.  It  is  contended,  however,  that  there  Is  one  ques- 
tion which  affects  the  extent  of  the  plaintiffs'  recovery  that  was  not 
passed  upon  or  Involved  in  the  decision  at  general  term.  The  point 
so  raised  may  be  stated  as  follows :  By  the  terms  of  the  arbitration 
agreement,  it  was  provided  that  the  compensation  of  the  arbitrators, 
and  their  expenses,  and  the  expenses  of  witnesses  should  be  borne 
and  paid  by  the  parties  thereto  in  the  following  proportion,  to  wit: 
One-fourth  thereof  by  the  Union  Insurance  Company,  one-fourth 
thereof  by  the  Insurance  Company  of  the  State  of  Pennsylvania,  one- 
fourth  thereof  by  the  Continental  Insurance'  Company,  and  one- 
fourth  thereof  by  Lorenzo  Dlmick;  "the  same  to  be  advanced  from 
time  to  time,  in  the  proportion  above  mentioned,  upon  the  certiflcate 
otfthe  arbitrators,  or  a  majority  of  them;  the  expenses  of  witnesses 
to  be  adjusted  and  allowed  by  the  arbitrators,  or  a  majority  of  them." 
"Rie  agreement  also  contained  a  stipulation  fixing  the  compensation 
of  the  arbitrators,  and  providing  that  no  part  of  the  costs  and  ex- 
penses of  the  arbitration  or  of  witnesses  should  be  recovered  pj  the 
prevailing  party  or  parties,  or  be  entered  in  the  judgment,  and  that 
any  limitation  by  statute  as  to  the  rate  of  such  compensation  was 
wfdved.  It  is  now  contended  that  this  portion  of  the  agreement  is 
still  operative,  so  far,  at  least,  as  to  limit  the  recovery  of  the  plain- 
tiffs, tf  they  are  entitled  to  recover  anything,  to  one-fourth  of  the 
following  items  of  expense,  namely:  Fees  of  arbitrators,  counsel 
fees  and  witnesses'  fees,  and  expenses.  I  think,  however,  that  the 
decision  upon  the  demurrer  necessarily  involves  the  negative  of  this 
view.  Hie  stipulation  relied  upon  forms  a  part  of  the  Bubmission 
which  has  been  revoked,  and,  as  Its  terms  clearly  show,  was  predi- 
cated upon  a  continuance  and  completed  execution  of  the  agreement 
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It  was  in  effect  inconsistent  with  revocation,  and  therefore  destroyed 
by  revocation.  The  claim  of  the  plaintiffs,  as  I  understand  it  in  the 
light  of  the  decisions  at  special  and  general  terms,  is  for  the  dam- 
ages recoverable,  under  section  2384  of  the  Code  of  Civil  Procedure, 
against  the  revoking  party,  and  also  against  his  sureties,  if  any,  up- 
on the  submission,  or  any  instrument  collateral  thereto.  These 
damages  are  specified  in  the  section  to  be  ''all  the  costs  and  other 
expenses,  and  all  the  damages  which  he  has  incurred  in  preparing 
for  the  arbitration  and  in  conducting  the  proceediags  to  the  time  of 
revocation."  The  cause  of  action  does  not  arise  upon  the  agreement; 
on  the  contrary,  it  is  outside  of  it,  and  comes  into  existence  as  the 
consequence  of  the  act  of  revocation,  by  virtue  of  a  statute  which, 
in  creating  it,  also  measures  the  extent  of  the  recovery.  The  statute 
rests  upon  the  principle  that  the  revoking  party,  ex  debito  juatitiae, 
should  make  good  to  the  other  damages  suffered  through  expendi- 
tures rendered  fruitless  by  the  act  of  revocation.  Tliis  liability  ex- 
tends to  the  security  given  by  the  revoking  party,  under  a  collateral 
agreement  or  otherwise,  to  secure  the  performance  of  the  award; 
and,  although  such  agreement  may  not  in  terms  provide  for  the  pay- 
ment of  the  expenses  of  the  award  or  of  the  arbitration,  "the  law," 
to  quote  from  the  opinion  at  special  term  upon  the  demurrer,  "has 
stated  that,  where  any  such  obligation  is  entered  into,  the  obligor, 
in  case  of  a  revocation  of  the  submission,  becomes  liable  to  pay  the 
expenses  of  the  party  who  is  not  at  fault,  and  the  contract  between 
the  parties  is  to  be  construed  in  view  of  the  provisions  of  the  statutes 
governing  such  instruments."  The  plaintiffs,  therefore,  seem  to 
be  entitled  to  the  full  measure  of  recovery  prescribed  by  the  section 
of  the  Code  above  referred  to.  The  items  of  damage  proven  on  the 
trial  come  within  the  allowance,  and  amount  in  the  aggregate  to  the 
sum  of  f49,178.46.  It  follows  from  what  lias  been  said  that  the 
plaintiffs  are  entitled  to  have  judgment  against  the  defendants  that 
the  500  shares  of  the  capital  stock  of  the  New  York&HarlemBailroad 
Company  held  by  the  defendant  the  Central  Trust  Company,  as  set 
forth  in  the  agreement  of  submission,  is  subject  to  a  charge  in  favor 
of  the  plaintiffs  for  the  payment  of  the  sum  o^  f  49,178.45,  and  interest 
within  the  limit  of  $50,000;  and  that  the  stock  be  sold,  and  the  plain- 
tiffs paid  the  amount  of  their  claim,  within  the  limit  mentioned,  oat 
of  the  net  proceeds  of  such  sale.  Costs  of  tliis  action  are  awarded 
to  the  plaintiffs  against  the  answering  defendants. 


HBNOK  T.  BARNES  et  aL 

(Supreme  Court,  General  Term,  First  Department.    February  15,  18950 

Rbs  J0DIOATA— Decision  ok  Ibhdes  of  Law  Alonk. 

In  an  action  by  the  pm-cbaser  of  leased  premises  for  rent,  a  declal<m 
tlmt  a  certain  agreement  of  the  lessor  with  the  lessee  was  a  collateral 
personal  contract  of  the  lessor,  and  did  not  ran  with  the  land  and  bind 
plaintlfr,  is  conclusive  in  an  action  between  the  same  parties  for  rent 
8nl>sequentl7  accruing,  as  a  judgment  in  an  action  in  which  questions  of 
law  alone  are  involved  is  as  conclusive  as  if  issues  of  fact  as  well  as  ot 
law  were  involved. 
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Appeal  from  circtdt  court,  New  York  county. 

Action  by  Frances  N.  Henck  against  William  Barnes,  Jr.,  and  oth- 
ere  for  rent  From  a  judgment  entered  on  a  verdict  directed  by  the 
court  in  favor  of  plaintiff,  defendant  Barnes  appeals.    Affirmed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  FOLLETT  and  PABKEB, 
JJ. 

C.  E.  Goddington,  for  appellant. 

Edward  8.  Clinch,  for  respondent. 

FOLUETT,  J.  This  action  was  brought  to  recover  rent  due  on 
a  lease,  all  the  defendants  being  personally  served.  Barnes  and 
Richards  answered  separately,  but  Davison  made  default.  August 
26, 1892,  the  defendants  leased  from  James  Adair,  by  a  written  con- 
tract, Nos.  10  and  12  Vanderwater  street,  in  the  city  of  New  York, 
for  five  years  and  eight  months  from  September  1,  1892,  agreeing  to 
pay  an  annual  rent  of  |8,000,  in  monthly  payments  of  t666.66,  in  ad- 
vance, on  the  Ist  day  of  every  month.  It  is  recited  in  the  lease  that 
the  lessees  were  doing  business  in  New  York  C5ity  under  the  name  of 
CK>dey  Publishing  C!ompany.  When  the  lease  was  entered  into  the 
lessor  wrote  and  delivered  the  following  communication  to  the  les- 

oppa  ■ 

"New  Tork,  August  2eth,  1892. 
"Godey  Publishing  Co.,  21  Park  Row.  New  York  City— Gentlemen :     Refer- 
ring to  the  premises  Nos.  JO  and  12  Vanderwater  St,  which  you  have  rented 
for  $8,000  per  annum  for  five  years  and  eight  months  from  September  flrst, 

1892,  I  will  agree  to  find  good  tenants  for  all  floors  except  the  two  at  top  of 
building.  The  topmost  loft  you  propooe  occupying.  For  the  loft  next  to  tbe 
top  I  will  provide  a  good  tenant  on  a  one-year  lease,  dating  from  May  1st, 

1893,  at  an  annual  rental  of  not  less  than  $1,200.  All  said  leases  to  subten- 
ants to  be  made  In  your  name,  and  In  terms  suitable  to  your  interests.  I 
will  secure  for  the  remaining  five  floors  and  basement  the  following  prices  on 
five-year  leases;  $1,000  per  annum  for  each  of  the  three  lofts  directly  under 
the  two  top  lofts,  $900  each  for  the  ground  floor  and  loft  next  above  It,  and  , 
from  $600  to  $800  tor  tbe  basement,  or  a  total  rent  averaging  as  above;  tbe  ' 
tenants  to  be  of  good  commercial  standing,  and  not  engaged  in  business  that 
would  be  detrimental  to  you.  The  building  to  be  named  after  the  style  of 
your  corporation.  I  will  also  agree  that  you  shall  not  be  called  on  to  pay  any 
rent  until  December  flrst,  1892  (for  the  month  of  Decen^er),  and  the  Incoming 
subtenants  are  to  have  the  same  privilege,  if  necessary.  I  will  also  agree  that 
on  December  first  1892,  If  the  building  is  not  fully  rented  according  to  tlie 
within  terms,  including  tbe  top  floor,  which  you  will  occupy  at  the  rate  of 
$1,000  per  annum,  to  allow  you  for  any  difFerence  in  your  total  rent  until  all 
Is  rented.  I  will  also  place  a  wire  guard  around  the  elevator  car,  to  make  it 
suitable  to  carry  both  passengers  and  freight 

"Yours,  truly,  James  Adair." 

The  lessees  entered  into  possession  of  the  demised  premises,  and 
continued  therein  as  partners  until  September  17,  1892,  when  the 
firm  was  dissolved,  and  the  members  were  incorporated  under  the 
laws  of  the  state  of  New  Jersey  under  the  name  of  Godey  Publishing 
Company,  since  which  the  corporation  has  continued  in  possession 
of  the  premises.  In  November,  1892,  the  lessor  conveyed  the  prem- 
ises, and  assigned  the  lease  to  this  plaintiff.  In  September,  1893, 
this  plaintiff  began  an  action  in  the  city  court  against  all  of  the  de- 
fendants to  recover  f  1,3.33.32,  rent  due  August  1  and  September  1, 
1893.    The  defendant  Barnes  was  not  served  with  process  in  that 
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action,  but  on  the  2d  of  October,  1893,  an  answer  was  served  in 
behalf  of  all  of  the  defendants,  which  was  duly  verified  by  Paul  M. 
Richards.  In  this  answer  the  defendants  admitted  the  execution  of 
the  lease;  that  they  had  been  engaged  in  business  as  partners  under 
the  name  ot  Godey  Publishing  Company,  and  alleged  as  a  defense, 
that  Adair,  the  plaintiffs  predecessor  in  title,  had  failed  to  perform 
the  promises  contained  in  the  communication  of  August  26,  1892,  to 
their  damage  in  the  sum  of  J656.65.  On  the  trial  of  the  action  the 
defendants  did  not  show,  or  offer  to  show,  that  the  plaimtiff,  when  she 
purchased,  had  notice  of  the  communication  of  August  26,  1892,  and 
it  was  held  that  the  collateral  personal  contract  of  Adair  did  not  run 
with  the  land,  and  bind  the  subsequent  purchaser;  and  a  judgment 
was  ordered  for  the  plaintiff,  which  has  not  been  reversed. 

The  present  action  was  brought  to  recover  |2,666.66,  rent  from 
Jannary  1,  1894,  to  April  1,  1894,  inclusive.  As  a  defense,  and  by 
way  of  counterclaim,  the  defendants  set  up  the  "agreement  of  Au- 
gust 26, 1892,  and  allied  that  Adair  had  failed  to  perform  it,  to  the 
defendants'  damage  in  the  sum  of  |20,000,  and  also  alleged  that  the 
plaintiff  had  full  knowledge  of  the  agreement  before  the  lease  was 
assigned  to  her.  On  the  trial  the  defendants  did  not  show,  or  offer 
to  show,  that  the  plaintiff  had  knowledge  of  the  existence  of  tiie 
agreement  of  August  26,  1892,  when  she  purchased  the  premises 
and  took  the  assignment  of  the  lease.  The  agreement  of  Adair,  and 
all  of  the  facts  which  the  defendants  offered  to  prove  on  the  trial 
of  this  action,  were  before  the  city  court  in  the  action  there  tried, 
where  it  was  held  that  the  facts  proved  and  offered  to  be  proved  con- 
stituted no  defense  to  the  action.  The  judgment  of  the  city  court 
has  the  same  effect  as  though  the  defendants  hajd  pleaded  all  of 
the  facts  in  their  answer  by  way  of  defense  or  counterclaim,  and 
upon  the  plaintiff's  demurrer  it  had  been  held  that  the  facts  pleaded 
•  were  insufficient  to  constitute  a  defense,  and  a  judgment  had  been 
rendered  for  the  plaintiff.  A  judgment  in  an  action  in  which  ques- 
tions of  law  are  alone  Involved  is  as  conclusive  between  the  parties 
as  a  judgment  in  an  action  involving  issues  of  fact  as  well  as  of  law. 
Bouchaud  v.  Dias,  avDenio,  238;  Gould  v.  Eailroad  Co.,  91  U.  S.  526; 
Vanlandingham  v.  Ryan,  17  HI.  25;  1  Preem.  Judgm  (4th  Ed.)  §  267. 
The  judgment  of  the  city  court  is  a  bar  to  the  defense  sought  to  be 
interposed  in  this  action.  The  defendant  Barnes  sought  to  obviate 
the  effect  of  this  judgment  by  offering  to  show  that  he  was  not  per- 
sonally served  with  process  in  the  city  court,  but  he  did  not  offer  to 
prove  that  his  t^\'0  partners  were  not  served,  nor  that  Richards  did 
not  serve  a  verified  answer  in  behalf  of  all  the  defendants.  One 
partner  has  power  to  employ  an  attorney  to  defend  actions  brought 
against  the  firm,  and  an  answer  served  in  their  behalf  is  bindin<r 
upon  all  the  firm.  Apart  from  the  question  of  estoppel,  we  think 
the  facts  the  defendants  offered  to  prove  did  not  constitute  a  de- 
fense. The  agreement  of  Adair  was  a  mere  collateral  peraonai  un- 
dertaking, which  did  not  run  with  the  land,  or  \And  the  subsequent 
grantee,  the  plaintiff,  who  purchased  without  notice.  Coffin  v.  Tal- 
man,  8  N.  Y.  465;  Tayl.  Landl.  &  Ten.  §  444;  2  Piatt,  Leas.  413.  The 
judgment  should  be  affirmed,  with  costs.    All  concur. 
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OAMBREUNG  v.  GRAHAM  et  aL 

(Supreme  Court,  General  Ta:m,  First  Department    February  IS,  1805.) 

MoBTGAOBS— Satisfaction— Land  Owned  in  Comuon. 

Plaintiff,  while  an  Infant,  conveyed  to  ber  fatbe'r  ber  Interest  In  land, 
of  which  they  were  cotenants  as  deylseea  of  plaintiff's  deceased  mother. 
A  mortgage  on  the  premises  bad  been  paid  by  the  father  sereral  years 
before,  and  an  assignment  thereof  tal^en  by  him.  After  the  conveyance 
by  plaintiff  the  father  married,  and  satisfied  the  mortgage  of  record.  Hdd 
that,  on  disavowal  of  bar  deed  by  plaintiff  after  she  became  of  age,  her 
interest  in  the  land  was  not  chargeable  with  a  pro  rata  share  of  the  minrt- 
gage  debt,  the  satisfaction  of  the  mortgage  having  been  made  volnntarlly, 
without  any  misunderstanding  or  mistalce  of  fact,  and  with  actual  knowl- 
edge of  the  legal  effect  of  such  act 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Josephine  Antoinette  Oambreling  a^nst  Ella  Ward 
Graham  and  others  for  partition.  An  interlocutory  judgment  was 
entered  fixing  the  respective  interests  of  the  parties,  and  directing 
a  sale  of  the  premises.  From  portions  of  said  judgment,  defend- 
ants Ella  Waxd  Qraham  and  Orace  Graham  Oambreling  appeal. 
Af9rmed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  POLLETT  and  PARKER, 
JJ. 

F.  R.  Coudert,  Jr.,  for  api>el]ant  Ella  Ward  Graham. 

E.  Lather  Hamilton,  for  appellant  Grace  Graham  Oambreling. 

Henry  L.  Spragoe,  for  respondent,  Josephine  Antoinette  Oambre- 
ling. 

PER  CURIAM.  Cornelia  Flora  Graham  died  August  17,  1885, 
seised  of  the  premises  in  question,  which  were  subject  to  a  mort- 
gage of  $12,500,  whereupon  Robert  McC.  Graham,  her  husband,  ac- 
qnired  an  estate  of  tenancy  by  the  curtesy  therein,  and,  in  addition, 
under  the  will  of  Cornelia  Flora  Graham,  he  became  seised  of  an 
nndivided  one-fourth  of  said  premises,  and  her  children,  Josephine, 
Grace,  and  Douglas,  each  became  seised  of  an  undivided  one-fourth 
thereof.  April  17, 1887,  Grace  Graham,  for  a  nominal  consideration, 
conveyed  her  interest  to  her  father,  Robert  McC.  Graham,  and  a  few 
months  later,  but  before  attaining  their  majority,  Josephine  and 
Douglas  united  in  a  conveyance  of  all  their  right,  title,  and  interest 
in  such  premises  to  their'father.  Before  the  execution  of  such  con- 
veyance, and  on  the  3d  of  August,  1887,  Robert  McC.  Graham  inter- 
married with.  Ella  Ward.  July  9,  1888,  Robert  McC.  Graham,  tor 
a  nominal  consideration,  conveyed  to  his  wife,  Ella  Ward  Graham, 
all  his  right,  titi^  and  interest  in  and  to  such  premises.  Old  the 
same  day  he  executed  and  caused  to  be  duly  recorded  a  satisfaction 
piece  of  the  mortgage  of  $12,500  which  was  an  incumbrance  upon 
the  property  at  5ie  time  of  the  death  of  his  first  wife.  Subse- 
quentiy,  and  in  December,  1890,  Robert  McC.  Graham  died  intestate. 
YfTien  Josephine  reached  her  majority,  for  the  purpose  of  making 
void  and  disavowing  the  deed  executed  by  her  jointly  with  her 
brother,  Douglas,  she  conveyed  her  right,  title,  and  interest  in  the 
premises  to  Henry  L.  Sprague,  in  which  it  was  recited  that  such  was 
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the  object  of  its  execution  and  delivery.  Thereafter  Sprague  con- 
veyed such  undivided  interest  to  her.  IJater  on,  Douglas  Graham, 
becoming  of  age,  also  took  the  necessary  steps  to  disavow  the  deed 
made  by  him  during  his  minority.  Josephine  thereupon  com- 
menced this  suit  in  partition,  which  has  resulted  in  a  judgment  that 
the  property  be  sold,  and  adjudging  the  interests  of  the  several 
parties  therein  to  be  as  follows: 

"The  plaintiff  Is  entitled  to  one  undivided  fourth  part  thereof  In  fee,  sub- 
ject to  the  right  of  curtesy  Initiate  of  her  husband,  the  defendant  Nicholas 
Cambrellng.  The  defendant  £}Ua  Ward  Graham  is  entitled  to  one  undi- 
vided half  part  thereof  In  fee.  The  defendant  Douglas  Graham  Is  entitled 
to  one  undivided  fourth  part  thereof  in  fee." 

With  BO  much  of  the  decision  as  determines  that  the  plaintiff, 
Josephine,  and  the  defendant  Douglas  had  a  right  to  disaffirm  the 
deed  which  they  executed  as  minors,  the  appellant  Ella  Ward  Gra- 
ham makes  no  complaint,  but  she  insists  that  her  husband  never 
intended  that  Josephine  and  Douglas,  his  children  and  cotenants, 
should  have  the  benefit  of  any  portion  of  the  f  12,600  mortgage  which 
he  paid  off,  and  she  urges  that  she  is  entitled  to  be  subrogated  to 
all  his  rights  in  such  respect  The  referee  reached  the  conclusion 
that  a  case  was  not  made  out  for  the  equitable  relief  asked  for  by 
the  defendant  Ella  Ward  Graham,  because  the  satisfaction  of  the 
mortgage  by  Robert  McC.  Graham  was  a  voluntary  act,  made  with- 
out any  misunderstanding  or  mistake  of  fact,  and  with  actual  knowl- 
edge of  the  legal  effect  of  such  act  As  we  have  reached  the  con- 
clusion that  his  position  in  such  respect  was  well  grounded,  it  will 
be  unnecessary  to  discuss  the  equitable  principles  invoked  by  the 
appellant  The  facts  which  induce  our  concurrence  in  the  position 
taken  by  the  referee  may  be  briefly  stated  as  follows:  At  the 
death  of  Cornelia  Flora  Graham  the  f  12,500  mortgage  wa^  held  by 
Louisa  A.  Steinway,  and  in  May  following  the  full  amount  due  on 
the  mortgage  was  satisfied  of  record.  This  was  claimed  to  have 
been  done  under  a  mistake,  and  thus  Mr.  Graham  was  led  to  consnlt 
his  counsel,  who  advised  him  of  the  rights  which  the  after-bom 
children  of  his  first  wife  had  in  the  premises,  and  the  effect  which 
might  follow  a  satisfaction  of  the  mortgage.  He  was  further  in- 
formed, while  he  would  have  the  right  of  subrogation  against  the 
children,  the  better  course  would  be  to  take  an  assignment  o(  the 
mortgage.  The  advice  of  his  counsel  was  followed,  an  assignment 
of  the  mortgage  obtained,  and  a  memorandum  made  upon  the  margin 
of  record  of  the  mortgage  referring  to  the  assignment  From  that 
time  until  the  mortgage  was  satisfied  of  record  by  him — more  than 
two  years  later — it  was  held  open  and  retained  in  his  possession. 
It  cannot  even  be  said  that,  owing  to  the  lapse  of  time,  he  had  for- 
gotten the  adnce  of  his  counsel  which  led  him  to  correct  the  origintU 
mistake  for  the  purpose  of  protecting  himself  as  against  his  children, 
for  his  attention  was  sharply  called  to  it  by  the  letters  of  his  connsel, 
written  shortly  before  the  mortgage  was  satisfied,  which  letters 
were  written  in  the  course  of  preparation  and  execution  of  the  deed 
by  which  the  property  was  conveyed  to  his  wife.  In  the  first  letter, 
his  counsel,  among  other  things,  say: 
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"We  bad  advlaed  In  other  cases,  and  tblnk  It  quite  as  well  In  yonr  case, 
to  take  a  quitclaim  from  the  two  minor  children  also,  as  they  are  of  suffi- 
cient years  to  fnlly  understand  what  they  are  signing,  and  wonld  consider 
themselves,  when  of  full  age,  morally  bound  to  ratify  and  confirm." 

The  second  letter  reads  as  follows : 

"We  Inclose  pr<q;>o8ed  deed  to  Mrs.  Graham,  which  you  can  execute.  It 
says,  'Subject  to  existing  Incumbrances.'  Hie  mortgage  that  you  hold  is 
outstanding,  as  you  remembw,  and  may  or  may  not  mwge,  according  to 
your  intentions.  The  proposed  will  of  Mrs.  Orabam  la  prepared,  and  ready 
for  you  to  examine.  You  are  doubtless  aware  that  marriage  and  birth  of 
a  child  will  revoke  your  own  will.  If  made  before  marriage. 

Respectfully,  Ooudert  Brothers." 

•TInclosures.] 

"And  on  the  margin,  'You  can  execute  deed,  and  satis^  mortgage  after^ 
wards,  if  you  wish.'  ** 

The  further  fact  is  established  that  he  well  knew  that  his  minor 
children  woald  have  the  right  to  disavow  the  deed  executed  by  them 
when  they  should  reach  majority.  In  the  first  place,  he  was  so  ad- 
vised in  the  first  letter,  from  which  we  have  quoted,  in  which  it  was 
suggested  that  a  deed  be  taken  from  the  minors,  because  they  would 
consider  themselves  morally  bound  to  ratify  and  confirm  it  when 
they  should  become  of  age.  His  knowledge  of  the  rights  of  the 
minors  is  further  evidenced  by  the  testimony  of  his  wife  and  grantee, 
Ella  Ward  Graham,  who  testified  that  "he  said,  as  they  were  minors, 
there  would  be  a  question  to  be  decided  by  law  as  to  tiieir  signature, 
if  they  wanted  to  disavow  it  later,  if  anything  happened  to  him."  In 
the  light  of  these  facts,  and  without  a  suggestion  in  the  record  that 
he  was  deceived  or  mistaken,  there  is  no  basis  for  a  different  con- 
clusion than  that  reached  by  the  ««feree.  The  appeal  of  Orace 
Graham  Gambreling  complains  of  so  much  of  the  judgment  as 
adjudges  that  the  defendant  Ella  Ward  Graham  owns  one-half  of 
the  premises;  her  claim  being  that  she  should  have  been  adjudged 
to  be  the  owner  of  an  undivided  one-fourth  interest  therein.  That 
she  was  of  full  age  when  she  executed  the  deed  which  she  sought  to 
have  set  aside  in  this  suit,  is  conceded.  The  ground  upon  which 
she  sought  to  attack  the  validity  of  the  deed  was  that  it  was  pro- 
cured from  her  by  her  father  by  means  of  misrepresentations  and 
ondue  influence.  The  referee  decided  that  her  contention  was  not 
supported  by  the  evidence,  and  in  that  view  we  concur. 

The  judgment  should  be  afilrmed,  with  costs  to  the  special  guard- 
ians, payable  out  of  the  proceeds  of  the  sale  of  the  property. 


In  re  BLAIR'S  WILL. 

(Supreme  Court,  General  Term.  First  Department     February  15,  1895.) 

Wells — Attestation— SroNiso  at  Knd. 

After  a  will  was  drawn  and  had  been  read  to  testator,  he  caused  the 
draftsman  to  add  a  clause  directing  the  executors  to  sell  a  certain  parcel 
of  real  estate,  and  use  the  proceeds  to  pay  legacies,  if  necessary.  He  tlien 
signed  the  will  at  the  end,  as  originally  written,  and  also  after  the  addi- 
tional clause.  The  subscribing  witnesses  signed  Immediately  under  the 
attestation  clause,  and  before  the  additional  clause.  Held,  that  the  sig- 
natures of  the  witnesses  were  not  at  the  end  of  the  will,  as  required  by 
the  statute. 
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Appeal  from  Bnrrogate's  eonrt,  New  York  county. 
Proceeding  for  the  probate  of  the  will  of  Lewis  B.  Blair,  deceased. 
The  will  was  admitted  to  probate,  and  contestants  appeal.    Be- 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

A.  B.  Porter,  for  appellant 
James  O'Neill,  for  respondent. 

PARKER,  J.  The  surrogate  decided  that  there  was  such  a  sub- 
scription and  signing  by  the  testator  and  witnesses  at  the  end 
of  the  will  of  Lewis  R.  Blair  as  is  required  by  statute,  and  ad- 
mitted it  to  probate.  The  object  of  the  statute  is  to  surround 
testamentary  dispositions  with  such  safeguards  as  will  protect 
them  from  alteration,  and  to  prevent  fraud.  The  court  of  appeals 
said  of  it,  in  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  409,  that  the  provi- 
sion "is  a  wholesome  one,  and  was  adopted  to  remedy  real  or  threat- 
ened evils.  It  should  not  be  frittered  away  by  exceptions.  While 
its  provisions  should  not  be  carried  beyond  the  policy  of  the  f  ramers 
of.it,  that  policy  should  not  be  defeated  by  judicial  construction." 
Other  cases  in  which  the  question  has  been  in  some  form  presented 
are  In  re  Hewitt,  91  N.  Y.  261;  In  re  O'Neil,  91  N.  Y.  516;  In  re 
Conway,  124  N.  Y.  455,  26  N.  E.  1028;  In  re  Case,  4  Dem.  Sur.  124. 
Neither  in  those  cases  nor  in  any  others,  to  which  Our  attention  has 
been  called,  has  the  precise  question  now  presented  been  considered, 
but  they  all  manifest  an  intention  on  the  part  of  the  courts  to  in- 
sist that  the  requirements  of  the  statute  shall  be  strictly  enforced. 
On  the  8th  day  of  December,  1887,  Henry  G.  Leask,  at  the  request 
of  Blair,  drafted  for  him  a  will  containing  some  19  provisions.  He 
was  assisted  in  that  work  mainly  by  a  prior  will  executed  by  Blair. 
While  he  was  engaged  in  the  work  of  preparing  the  new  will  for 
execution,  Blair  was  in  cm  adjoining  room,  visiting  with  the 
draughtsman's  father,  who  was  an  old  friend  of  his.  As  soon  as 
the  writing,  including  the  attestation  clause,  was  completed,  the 
draughtsman  invited  Blair  in,  and  read  the  will  to  him;  saying,  as 
the  reading  was  finished,  "Is  that  your  will?"  to  which  Blair  re- 
plied, "Yes;  that  is  my  will."    Then  Blair  said: 

"Now,  I  want  you  to  add  something  at  the  bottom  of  that  It  has  noth- 
ing to  do  with  the  will,  but  I  want  you  to  add  this,  so  that  my  execnton 
shall  have  money  enough  to  pay  for  funeral  expenses,  and  other  things 
that  may  come  up;  and  It  won't  Interfere  with  the  body  of  the  wUI." 

In  accordance  with  his  request,  the  draughtsman  added  the  fol- 
lowing: 

"I  hereby  direct  my  executors  to  sell  at  private  sale  that  piece  of  real  es- 
tate, with  tenements  and  appurtenances  thereto,  known  as  Number  , 

Bast  One  Hundred  and  Tenth  (110)  street.  In  the  city  of  New  York,  and  oc- 
cupied by  Mr.  Rosenthal,  and  the  proceeds  thereof  to  be  devoted  to  liquidat- 
ing any  deflciency  that  may  arise  in  Interest  or  cash  bequests  made  In  this 
wllL" 

Another  person  was  then  brought  in  to  subscribe  the  will,  as  a 
witness;  and,  in  the  presence  of  the  subscribing  witnesses,  Blair 
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signed  the  writing  in  two  places,  at  the  same  time  affixing  seals, 
first  immediately  after  the  testimonium  clause,  and  second  at  the 
end  of  the  clause  which  we  have  just  quoted,  which  immediately  fol- 
lows the  signatures  of  the  subscribing  witnesses,  whose  names 
were  written  next  underneath  tiie  attestation  clause.  Having  done 
this,  he  declared  the  instrument  to  be  his  last  will  and  testament, 
and  requested  the  witnesses  to  sign  as  subscribing  witnesses,  which 
they  did  underneath  the  attestation  clause,  and  before  the  provision 
purporting  to  confer  a  power  of  sale  upon  the  executors.  The 
learned  surrogate  decided  that  Blair's  first  signature  was  at  the  end 
of  the  will,  within  the  meaning  of  the  statute,  and  admitted  that 
which  preceded  it  to  probate,  as  the  last  will  and  testament  of 
Blair.  A  decision  that  the  second  and  last  signature  of  Blair  was 
at  the  end  of  the  will  would  have  prevented  probate,  because  the 
statutory  requirement  that  the  subscribing  witnesses  shall  sign 
at  the  end  of  the  will  would  not  have  been  complied  with. 

Whether  the  court  was  right  in  deciding  that  the  provision  which 
we  have  quoted,  and  the  signature  of  Blair  subscribed  thereto, 
should  be  ignored,  must  be  considered.  The  first  inquiry  naturally 
relates  to  the  character  of  this  provision.  Is  it  substantial?  Had 
the  testator  a  definite  and  well-understood  purpose  when  he  in- 
structed the  draughtsman  to  write  it  out?  And  was  that  purpose 
to  prevent  a  failure  of  the  will,  as  to  interest  and  cash  bequests,  by 
providing  for  a  sale  of  enough  real  estate  to  prevent  it?  If  the 
clause  be  read  and  consider^  independently  of  the  testimony  of 
the  draughtsman,  an  affirmative  answer  only  is  possible.  And  it 
is  a  fact  not  to  be  lost  sight  of  that  the  latter  clause  was  signed 
and  sealed  by  the  testator  at  the  same  time  and  in  the  same  way 
as  the  provisions  which  preceded  the  attestation  clause.  It  is 
urged  that  notwithstanding  such  fact,  and  the  further  one  that  it 
purports  upon  its  face,  to  constitute  an  important  part  of  the  will, 
it  may  be  disregarded,  and  the  will  held  to  have  ended  above  the 
first  signature,  because  of  the  testimony  of  the  draughtsman  that 
Blair,  in  effect,  declared,  when  directing  that  the  clause  be  written, 
that  it  had  nothing  to  do  with  the  will.  It  is  clear  that  it  was  in- 
tended by  Blair,  by  means  of  this  provision,  to  make  certain  the 
payment  of  the  various  bequests  given  by  his  will.  And  it  seems 
to  be  equally  clear  that  the  idea  which  Blair  intended  to  convey 
to  his  draughtsman  was  that  the  added  clause  would  not  .in  any 
way  affect  the  disposition  of  his  property  which  he  was  under- 
taking to  make  by  the  provisions  already  hicorporated  into  the  in- 
strument. 

But,  if  it  be  assumed  that  the  language  employed  by  him  in  giv- 
ing instructions  to  his  draughtsman  is  capable  of  the  construc- 
tion which  the  learned  surrogate  has  put  upon  it,  then  the  ques- 
tion is  whether  a  testator's  conversation  with  his  draughtsman 
■can  have  the  effect  to  contradict  and  overcome  a  writing  made  and 
signed  by  him  a  few  minutes  later;  for  the  power  of  sale  clause, 
supported  by  the  signature  and  seal  of  the  testator,  effectually 
.asserts  that  it  constitutes  a  part  of  testator's  scheme  for  work- 
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ing  out  BDch  a  distribution  of  Ms  property  as  he  had  planned.  And 
if  its  assertion  can  be  set  at  naught  by  the  testimony  of  the 
draughtsman,  alleging  a  contrary  intention  on  the  part  of  the  tes- 
tator, then  there  would  seem  to  be  opened  a  door  for  fraud,  which 
it  was  the  aim  of  the  legislature  to  close.  It  is-  true  ttiat  ihere  is 
no  suspicion  of  fraud  in  this  case,  and  to  sustain  the  probate  of  the 
will  would  work  out  the  intention  of  Blair,  unless  it  should  happen 
that  there  should  not  be  moneys  enough  to  pay  the  bequests,  by 
reason  of  the  failure  of  the  power  of  sale  as  to  the  110th  street 
property.  In  saying  this,  we  do  no  lose  sight  of  tlie  fact  that 
the  primary  rule  of  the  construction  of  wills,  requiring  effect  to  be 
given,  if  possible,  to  the  manifest  intention  of  a  testator,  cannot 
be  invoked  in  the  construction  of  the  statute  relating  to  their 
execution.  In  such  cases  the  courts  consider  the  intention  of  the 
legislatnre,  not  that  of  the  testator.  In  re  O'Neil,  91  N.  Y.  516. 
But  the  fact  that  no  harm  will  likely  result,  in  this  case,  from  a 
probate  of  that  part  of  the  will  which  precedes  the  first  signature 
of  Blair,  should  not  have  much  weight  with  the  court;  for  the  more 
important  question,  after  all,  is  whether  the  decision  will  establish 
a  good  or  bad  precedent  Bearing  in  mind  that  Blair  directed  the 
writing  of  the  provision  following  the  attestation  clause;  that,  in 
the  presence  of  both  attesting  witnesses,  he  signed  his  name  and 
affixed  his  seal,  first  after  the  testimonium  clause,  and  second  after 
the  provision  conferring  a  power  of  sale  upon  his  executors,  and 
directing  that  'the  proceeds  thereof  be  devoted  to  liquidating  any 
deficiency  that  may  arise  in  interest  or  cash  bequests  made  in"  his 
will,  and  that  he  then  declared  it  to  be  his  last  will,  without  in  any 
way  limiting  his  assertion  to  the  provisions  preceding  his  first  sig- 
nature, the  conclusion  must  necessarily  be  reached  that  the  first 
signature  was  not  at  the  end  of  the  will.  And  such  conclusion  can- 
not be  overborne  by  the  testimony  of  the  draughtsman  that  Blair 
said  to  him  before  it  was  written,  and  necessarily  before  execution, 
that  such  provision  "has  nothing  to  do  with  the  will."  But  it 
should  be  further  said  that  the  witness'  testimony,  as  a  whole,  does 
not  convey  to  our  minds  the  impression  that  Blair  did  not  intend  it 
to  be  a  part  of  his  will,  but,  instead,  that  he  intended  to  give  to  hia 
draughtsman  the  assurance,  merely,  that  the  addition  of  the  clause 
would  not  affect  the  disposition  of  his  property  as  provided  in  the 
instrument  then  written.  The  draughtsman  quotes  Blair  as  saying: 
"It  has  nothiug  to  do  with  the  will,  but  I  want  you  to  do  this  so  that  my 
executor  shall  have  enough  to  pay  for  funeral  expenses,  and  other  things 
that  may  come  up;  and  it  won't  Interf^e  with  the  body  of  the  will." 

We  think  it  must  be  held  that  the  first  signature  of  Blair  was  not 
at  the  end  of  the  will,  and  it  follows  that  the  decree,  admitting  so 
much  of  the  instrument  to  probate  as  precedes  it,  is  in  violation  of 
the  statute  requiring  the  signing  by  the  testator  at  the  end  of  the 
will.  The  decree  should  be  reversed,  and  probate  denied,  with 
costs  to  all  parties,  payable  out  of  the  estate.    All  concur. 
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IfAXWELL   y.    GERARD. 

(Supreme  Oonrt,  General  Term,  First  Department    February  15,  1805.) 

IRkksbfeks— Baooaob  of  Guests — When  Liabilitt  Ceases. 

An  Innkeeper's  liability  for  the  baggage  of  his  guest  does  not  cease  aa 
■oon  as  the  guest  pays  his  bill,  and  leaves  the  inn,  but  contloues  for  sacb 
a  reasonable  time  as  may  be  necessary  to  remove  the  baggage. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Richard  W.  Maxwell  against  William  B.  Gerard  to  re- 
cover tlie  yaJue  of  a  trunk  and  its  contents,  consisting  of  articles  of 
clothing,  which  had  been  brought  to  defendant's  hotel  by  plaintiff 
as  a  guest,  and  which  was  alleged  to  hare  been  lost  from  plaintiff's 
room  by  the  negligence  of  defendant  and  his  employes.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT,  and  PARKER, 
JJ. 

Edmund  R  Dodge,  for  appellant. 

Henry  Thompson,  for  respondent. 

PARKER,  J.  The  appellant  insists  that  the  motion  to  dismiss 
the  complaint  should  have  been  granted,  because  the  relation  of 
guest  and  innkeeper  ceased  the  moment  the  plaintiff  left  the  hotel 
with  the  declared  intention  of  not  returning;  that  thereafter  the  de- 
foidant,  as  to  plaintiff's  trunk,  was  merely  a  warehouseman.  We 
do  not  understand  this  to  be  a  correct  statement  of  the  rule.  An 
innkeeper's  liability  for  the  baggage  of  his  guest  is  not  terminated 
the  instant  the  guest  pays  his  bill,  and  leaves  the  hotel,  but  contLn- 
ues  for  such  a  reasonable  time  thereafter  as  may  be  necessary  for 
him  to  secure  its  removal;  or,  if  the  innkeeper,  in  the  ordinary 
course  of  his  business,  undertakes  its  removal  to  a  railroad,  or  to 
some  other  common  carrier,  until  he  has  made  performance.  This 
is  the  rule  as  between  passenger  and  common  carrier,  and  there  is 
no  such  substantial  distinction  in  the  relation  which  they  beajr  to 
each  other  as  to  baggage,  and  tliat  borne  by  guest  and  innkeeper, 
as  to  require  or  permit  a  different  rule.  When  a  passenger  alights 
from  a  train  at  his  journey's  end,  so  much  of  the  contract  of  his 
carrier  as  relates  to  the  transportation  of  the  passenger's  person 
is  performed,  but  its  liability  as  common  carrier  of  his  baggage 
continues  for  such  a  reasonable  time  thereafter  as  may  be  necessary 
to  secure  its  removal  by  the  ordinary  and  usual  methods.  Both  v. 
Railroad  Co.,  34  N.  Y.  548;  Fenner  v.  Railroad  Co.,  44  N.  Y.  505; 
Bumell  V.  Railroad  Co.,  45  N.  Y.  184;  Matteson  v.  Railroad  Co.,  57 
N.  Y.  552;  Burgevine  v.  Pjiilroad  Co.,  69  Hun,  479,  23  N.  Y.  Supp. 
415;  Mortland  v.  Railroad  Co.,  81  Hun,  473,  30  N.  Y.  Supp.  102L 
We  see  no  reason  for  applying  a  different  rule  aa  between  innkeeper 
and  guest,  and  our  attention  has  not  been  called  to  any  case  in  tills 
state  commanding  us  to  do  so. 

When  the  plaintiff  left  defendant's  hotel,  he  left  in  his  room  a 
trunk,  containing  wearing  apparel,  which  the  jury  has  found  was  of 
v.32N.Y.8.no.7 — 54 
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the  value  of  |60.  What  became  of  the  trunk  the  record  does  not  ad- 
viBe  U8,  but  it  is  conceded  that  the  plaintiff  never  received  it,  and 
the  defendant  does  not  appear  to  know  what,  if  anything,  was  done 
with  it  after  plaintiff  left  the  hotel.  Plaintiff  left  the  hotel  to  go 
on  board  a  yacht  for  a  cruise,  and  it  was  his  desire  to  have  his  trunk 
sent  home,  by  express.  His  testimony  is  that  he  made  an  arrange- 
ment with  the  clerk  in  charge  of  the  hotel  oflSce  to  deliver  his  trunk 
at  once  to  an  expressman  for  transportation  to  his  residence.  It  is 
not  pretended  that  this  undertaking  on  the  part  of  the  defendant's 
clerk  was  outside  of  the  ordinary  routine  of  the  work  undertaken  by 
defendant  to  promote  the  pleasure,  comfort,  and  convenience  of  his 
guests,  and  to  assure  their  further  patronage.  Nor  is  it  pretended 
that  innkeepers  generally  are  not  accustomed  to  perform  work  <rf 
like  character  for  their  guests,  and  for  a  like  purpose.  If  the  plain- 
tiff's  version  of  what  took  place  between  himself  and  the  clerk  be 
true,  it  would  follow,  under  the  rule  we  have  announced,  that  de- 
fendant's liability  as  innkeeper  continued  until  he  should  have  deliv- 
ered the  baggage  to  the  expressman,  which  he  promised  to  do  im- 
mediately on  the  departure  of  his  guest  This  he  neither  did  nor 
attempted.  If  plaintiffs  testimony  had  not  been  contradicted,  it 
would  have  been  the  duty  of  the  court  to  have  directed  a  verdict  in 
favor  of  the  plaintiff.  On  the  part  of  the  defendant,  however,  it  was 
denied  that  he,  or  any  one  in  Ms  behalf,  agreed  to  deliver  the  tnink 
to  the  expressman,  as  testified  to  by  the  plaintiff,  and  this  issue  the 
trial  court  rightly  decided  to  submit  to  the  jury.  The  defendant 
has  no  substantial  ground  of  complaint  of  the  manner  in  which  that 
question  was  submitted  by  the  court,  for  the  charge  was  far  more 
favorable  to  the  defendant  than  he  was  entitled  to.  The  finding  of 
the  jury  disposed  of  the  only  issue  in  favor  of  the  plaintiff.  The 
judgment  must  be  affirmed,  with  costs.     All  concur. 


In   re  MATER'S   ESTATB. 
(Supreme  Court.  General  Term,  First  Department    Febmary  16,  1895.) 

Appeal — Review— Accounting  by  Administrator. 

An  appeal  by  administrators  from  a  decree  settling  tbelr  accoonts 
as  presented  does  not  bring  ap  for  review  a  refusal  of  the  sorrogate's 
court  to  aJlow  an  individual  claim  of  one  of  tbe  administrators  agalnrt 
the  ^tate. 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  accounts  of  Charles  Mayer  and  Lonia 
Oohen,  as  administrators  of  Margaret  Mayer,  deceased.  From  the 
decree  judicially  settling  their  accounts,  the  administrators  appeaL 
Dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'EBIEN  and  FOLLETT, 
JJ. 

Louis  Cohen,  for  appellants. 

Luis  James  Phelps,  for  respondent 

PER  CURIAM.  The  account  of  the  administrators  was  settled 
and  allowed  by  the  surrogate's  court  as  presented,  and  they  were 
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not  aggrieved  by  the  decree.  The  administrators  alone  have  ap- 
pealed. This  does  not  bring  before  this  court  the  question  of  the 
right  of  one  of  them  as  an  individaal  to  recover  his  daima  against 
the  estate.  Appeal  dismissed,  with  flO  costs  and  disbursements, 
against  the  appellants  personally. 


In  re  MAYER'S  ESTATE. 

(Supreme  Conrt,  General  Term,  First  Department.     February  15,  1895.) 

1.  Nbw  Tbial— Xewly-Discovkred  Evidbncb. 

A  new  trial  on  the  ground  of  newly-discovered  evidence  must  be  found- 
ed on  the  affidavits  of  the  proposed  new  witnesses,  unless  It  Is  shown  that 
they  cannot  be  obtained, 
a.  Attorney  and  Cliknt— Contract  with  Client. 

Where  an  attorney  makes  a  contract  with  an  heir  or  next  of  kin  by 
which  he  Is  to  receive  for  bis  services  a  large  share  of  the  client's  interest 
In  the  estate,  the  burden  Is  on  him  to' show  that  the  contract  was  fair, 
and  that  his  client  acted  with  full  knowledge  of  all  the  f&cts. 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  accounts  of  Charles  Mayer  and  Louis 
Cohen,  as  administrators,  etc.,  of  Margaret  Mayer,  deceased.  From 
an  order  refusing  a  rehearing  of  a  claim  preferred  against  the  estate 
by  one  of  the  administrators,  and  rejected,  the  administrators  and 
the  claimant  individually  appeal.    Affirmed. 

February  8,  1892,  Bridget  Neary  died  Intestate,  and  June  16,  1892,  letters 
of  administration  were  Issued  to  Margaret  Mayer  and  Louis  Cohen  on  her 
estate,  which  amounted  to  $4,6<33.45.  On  the  16th  of  February,  1893,  Louis 
Cohen,  as  surviving  administrator,  had  a  juaicial  settlement  of  his  accounts 
in  the  Borrogate's  court,  and  be  waa  allowed  for  commissions  $141.59;  for 
moneys  disbursed  In  settling  the  estate,  $393.40;  total,  $534.99.  There  was 
left  for  final  distribution  among  the  next  of  kin  $3,840.45,  one-third  of  which 
— $1,280.15 — was  distributed  to  Louis  Cohen  and  Charles  Mayer,  as  adminis- 
trators of  Margaret  Mayer,  $1,280.15  to  Ellen  Convannon,  and  $1,280.15  to 
Mary  Ryan,  the  next  of  kin  of  the  intestate.  July  8,  1892,  Margaret  Mayer 
died  Intestate,  leaving  Charles  Mayer,  her  husband,  and  COiarles  May«:,  Jr., 
their  Infant  son,  her  only  beh-s  and  next  of  kin.  September  30,  1882,  let- 
ters of  administration  were  granted  to  Charles  Mayer,  Sr.,  and  Louis  Cohen, 
on  her  estate,  which  amounted  to  $1,636.35.  October  12,  1893,  the  adminis- 
trators of  Margaret  Mayer  filed  a  petition  for  tlie  judicial  settlement  of 
their  accounts,  and  on  the  same  day  a  citation  was  Issued,  returnable  Octo- 
ber 81,  1883,  which  was  duly  served  October  21,  1893,  on  Charles  Mayer, 
Jr.,  an  Infant  of  the  age  of  11  years.  November  3,  1893,  Luis  James  Phelps 
was  duly  appointed  by  the  surrogate's  court  the  special  guardian  of  said 
infant  In  said  proceedings.  On  the  llnal  accounting  C(Aen  presented  tbe 
following  account  against  the  estate  of  Margaret  Mayer: 

"New  York,  February  11,  1893. 
Administrators  of  Estate  of  Margaret  Mayer,  Dec'd,  To  Louis  Cohen,  Coun- 
sellor at  tAv/,  176  Broadway. 
To  professional  services  rendered   In  the  matter  of  Bridget 

Neary,  deceased,  as  per  special  contract $1,200 

Cr. 
By  costs,  dlsburaements,  commissions  &  disbursements  In  estate 
of  Bridget  Neary 684  99 

Balance  I   666  01 

*a  hereby  approve  of  the  foregoing  blU. 

"N.  Y.,  Feb.  11th,  1893.  Charles  Mayer." 
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This  claim  was  duly  verified,  and  was  admitted  to  be  Just  by  Charles 
Mayer,  the  coadministrator,  but  the  validity  was  contested  by  the  special 
guardian,  and,  after  a  trial  before  the  surrogate,  it  was  disallowed.  To  sup- 
port the  claim,  Cohen  called  Charles  Hayer,  who  testified:  "By  Mr.  Cohen: 
I  knew  Margaret  Mayer.  She  was  related  to  me.  She  was  my  wife.  She 
died  July  8,  1892.  She  left  no  wllL  I  knew  Bridget  Neary  in  her  llfeUme. 
She  was  related  to  my  wife,— her  cousin.  Bridget  Neary  died  February  8, 
1892.  She  left  no  last  will  and  testament.  I  recollect  of  my  wife's  call- 
ing at  Mr.  Cohen's  residence,  and  consulting  with  him  concM'ning  the  aSaira 
of  the  estate  of  Bridget  Neary.  It  was  on  a  Sunday,  Immediately  after  the 
death  of  Mrs.  Neary,  and  before  she  was  burled.  I  recollect  what  that  con- 
versation was.  It  was  an  agreement  of  $1,200  that  Mr.  Cohen  was  to  re- 
ceive out  of  the  estate  of  BridKet  Neary  for  services  he  was  to  render  for 
that  estate.  There  was  something  said  in  reference  to  the  disbursements 
connected  with  the  estate.  Mr.  Cohen  was  to  attend  to  all  dalms.  Mr. 
Cohen  was  to  receive  $1,200  for  his  services  connected  with  that  estate. 
Q.  Do  you  know  whether  your  wife  paid  the  $1,200  In  her  lifetime?  A.  No, 
sir.  Q.  Do  you  know  what  amount  of  money,  if  any,  was  paid  on  account 
of  the  agreement?  A.  None  at  all.  There  was  something  i>ald  in  the  shape 
of  costs  and  disbursements,— over  $500."  No  other  evidence  was  given  tend- 
ing to  support  the  claim,  and  the  surrogate's  court  refused  to  find,  as  a  mat- 
ter of  fact,  that  the  claim  was  established.  Afterwards  the  claimant  moved 
for  a  rehearinjf.  to  enable  him  to  pitxlnce  additiimal  evidence  In  support 
of  the  claim.  In  the  afiBdavit  upon  which  the  motion  was  founded  he  tes- 
tified: "I  called  the  matter  to  the  attention  of  Mr.  Slgmund  Feuchtwanger, 
an  attorney  and  counsellor  at  law,  and  In  the  course  of  said  conversation 
had  concerning  the  disposition  made  by  the  surrogate  concerning  said  claim, 
he  called  my  attention 'to  the  fact  of  his  having  heard  the  conversation  be- 
tween the  above-named  Intestate  and  myself  concerning  the  special  con- 
tract which  Is  the  subject-matter  of  my  said  claim,  and  that  he  is  ready  and 
willing  to  corroborate  and  substantiate  the  testimony  given  by  the  husband 
of  the  above-named  intestate  which  he  has  read;  and  the  reason  that  his 
testimony  has  not  been  heretofore  offered  was— Fh«t,  upon  the  ground  here- 
tofore stated,  that  I  was  misled  by  the  form  of  the  objection  raised  by  the 
special  guardian;  and,  second,  that  I  did  not  recollect  the  occurrence  of  his 
being  present  at  the  time  that  the  original  contract  entered  Into  between 
the  above-named  Intestate  and  myself  was  consummated."  The  smrogate's 
court  refused  to  grant  a  rehearing,  and  from  the  order  ieaytag  the  appUca* 
tion  Cohen  bidlvldually  and  the  administrators  appeal 

Argued  before  VAN  BRUNT,  P.  J,,  and  FOLLETT  and  FAKKEB, 
JJ. 

Louis  Cohen,  in  pro.  per. 

Luis  Jamee  Phelps,  special  guardian,  in  pro.  per. 

FOLLETT,  J.  The  order  denying  the  motion  for  a  rehearing  is 
sustainable  on  four  grounds: 

1.  It  has  long  been  the  rule  in  this  state  tliat  a  motion  for  a 
new  trial  because  of  newly-discovered  evidence  must  be  founded 
on  the  affidavits  of  the  newly-discovered  witnesses,  unless  it  is 
shown  that  they  cannot  be  obtained.  Adams  v.  Bush,  1  Abb.  Dec 
7;  2  Abb.  Pr.  (N.  S.)  104;  Denn  v.  Morrell,  1  Hall,  382;  Roberts  v. 
Bank  (Sup.)  14  N.  Y.  Supp.  432;  In  re  Collins,  6  Dem.  Sur.  286; 
Gould  V.  Moore,  40  N.  Y.  Super.  Ct  Rep.  387;  Garvey  v.  Horse  & 
Cattle  Show,  3  Misc.  Rep.  352,  22  N.  Y.  Supp.  929;  Denny  v.  BIu- 
menthal,  8  Misc.  Rep.  544,  28  N.  Y.  Supp.  744;  Baylies,  New  Trials  & 
App.  526;  2  Rumsey,  Prac.  414.  The  affidavit  of  Mr.  Feuchtwan- 
ger  was  not  produced,  nor  was  its  absence  explained. 

2.  Apart  from  this,  had  Feuchtwauger's  affidavit  been  presented. 
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stating  that  "he  would  corroborate  and  substantiate  the  testimony" 
given  by  Charles  Mayer,  it  would  have  been  insuflBcient  Such  an 
affidavit  must  disclose  the  facts  the  witness  will  testify  to. 

3.  A  contract  made  by  an  attorney  with  an  heir  or  next  of  kin,  by 
which  he  is  to  receive  for  his  services  a  large  share  of  his  client's 
interest  in  an  estate,  is  always  regarded  with  suspicion;  and,  if  tlie 
attorney  seeks  to  enforce  it,  the  burden  is  on  him  to  show  that  the 
contract  was  fair  and  just,  and  that  his  client  acted  understand- 
ingly,  and  with  full  knowledge  of  all  the  facts  connected  with  the 
transaction.  Ford  v.  Harrington,  16  N.  Y.  285;  Evans  v.  Ellis,  5 
Denio,  640;  Haight  v.  Moore,  37  N.  Y.  Super.  Ct  Eep.  161;  Mason  v. 
Bing,  3  Abb.  Dec.  210.  It  appears  from  the  record  that  the  share 
of  Mrs.  Mayer  in  the  estate  of  Miss  Neary  exceeded  but  by  a  few 
dollars  the  amount  which  the  claimant  alleges  she  contracted  to 
pay  for  his  services  in  securing  that  interest.  The  claimant  pre- 
sented no  evidence  before  the  surrogate  that  his  services  in  the  set- 
tlement of  the  Neary  estate  were  worth  the  sum  of  |1,200,  or  any 
Bom  beyond  the  allowance  made  to  him  by  the  surrogate  on  the  set- 
tlement of  that  estate. 

4.  The  evidence  of  Charles  Mayer  is  insufficient  to  create  a  personal 
liability  against  Mrs.  Mayer.  Her  agreement  was  that  Mr.  Cohen 
was  to  receive  |1,200  out  of  the  estate  of  Bridget  Neary  for  the 
services  he  was  to  render  for  that  estate. 

The  order  should  be  affirmed,  with  costs  against  the  appellants 
personally.    All  concur. 

ROARTY  V.  McDERMOTT  et  al. 

(SuiM-eme  Court,  General  Term,  First  Department     February  IB,  1895.) 

MoRTOAOKS—FoBBCLOsuRE— Effect  of  Dkckee. 

A  devisee  for  life,  who,  as  executrix,  was  authorized  by  the'  will  to 
mortgage  for  certain  purposes  the  property  devised,  gave  a  mortgage 
thereon  for  a  purpose  not  authorized  by  the  will,  which  fact  appeared  in 
the  Judgment  roll  in  an  action  brought  to  foreclose  such  mortgage.  The 
infaut  children  of  testator,  to  whom  was  devised  the  remainder  after  the 
life  estate,  were  made  defendants  in  such  action,  and  appeared  by  their 
guardian  ad  litem.  The  complaint  alleged  that  such  infant  defendants 
had,  or  claimed  to  have,  some  Interest  in  the  mortgaged  premises,  which 
accrued  subsequently  to  the  lien  of  the  mortgage,  and  was  subordinate 
thereto,  but  did  not  allege  that  such  infants  acquired  any  interest  as 
devisees  under  the  will.  JIM,  that  the  rights  of  such  infants  under  the 
will  were  not  cut  oft  by  a  decree  of  foreclosure. 

Appeal  from  special  term.  New  York  county. 

Action  by  James  Roarty  against  Edward  C.  McDermott  and  others 
for  partition.  The  premises  were  ordered  to  be  sold,  and  were  bid 
in  at  a  sale  under  the  order  by  Frank  J.  Walgering,  who  afterwards 
refused  to  complete  the  purchase.  From  an  order  compelling  said 
Walgering  to  pay  the  amount  of  his  bid  and  accept  the  deed  tendered 
by  the  referee,  he  appeals.     Reversed. 

August  24,  1871,  Thomas  McConnell  died,  seised  in  fee  of  No.  441  West 
Forty-Fifth  street  (the  premises  In  question),  of  235  West  Twenty-Ninth 
street,  and  of  a  farm  at  Smlthtown,  Suffolk  county,  N.  Y.  He  left,  him 
surviving,  Ann  McConnell,  his  widow,  and  four  children,  Thomas  McOon- 
n^  Hugh  McConnell,  Ann  McConnell,  and  John  McConnell,  his  only  heira 
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and  next  of  kin.  He  left  a  last  will  and  testament,  of  which  the  fonowlngr 
is  a  C(vy:  "In  the  name  of  God,  Amen.  I,  Thomas  McGonnell,  of  the  citr 
and  county  of  New  York,  being  of  sound  mind  and  memory,  and  consider- 
ing the  uncertainty  of  this  life,  do  thM'efore  make,  ordain,  puUish,  and  de- 
clare this  to  be  my  last  will  and  testament,  that  is  to  say:  First  After  all 
my  lawful  debts  are  paid  and  discharged,  I  give  and  bequeath  to  my  be- 
loved wife,  Ann,  all  the  real  and  personal  estate  of  which  I  may  die  seised 
or  possessed,  to  be  used  and  enjoyed  by  her  duriog  her  natural  life,  subject, 
however,  to  the  conditions  following:  •  •  *  Second.  I  give  and  beqaeatb  to 
my  son  Thomas  an  equal  imdlvlded  one-fourth  part  of  all  my  real  and  pei^ 
sonal  estate,  after  deducting  the  one-third  amount  thereof  to  which  my 
said  wife  would  be  entitled  by  way  of  dower,  such  fourth  to  be  paid  to  him 
in  cash  on  his  arrival  at  the  age  of  21  years,  such  amount  to  be  based  upon 
the  valuation  of  the  apxHalsers  hereinafter  named.  Third.  I  give  and  be- 
queath to  my  three  children  Hugh,  Ann,  and  John,  after  the  death  of  my 
wife,  all  the  real  and  personal  estate  that  may  then  be  remaining,  to  be  di- 
vided between  them  in  surfi  proportions  as  she  may  by  will  direct,  it  being 
my  intention  that  all  my  real  and  personal  estate  shall  be  given  to  and  be- 
come the  prop«ty  of  my  last-named  three  children,  or  the  survivors  of  them. 
Fourth.  I  hereby  authorize  and  empower  my  executrix  hereinafter  named 
to  mortgage  or  sell  any  portion  of  my  said  estate  at  public  or  private  sale  tar 
the  purpose  of  carrying  out  the  provisions  of  this,  ray  will,  or  whenever  fat 
her  Judgment  it  may  be  for  the  best  interest  of  my  estate,  applying  the  pro- 
ceeds thereof  to  the  benefit  of  my  said  estate.  Fifth.  I  hereby  nominate 
and  appoint  my  friends  Bernard  Oark,  Michael  Roche,  and  Thomas  A. 
Ledwlth  to  appraise  my  estate  when  my  son  Thomas  shall  arrive  at  the  age 
of  twenty-one  years,  the  valuation  so  made  by  them  to  be  the  basis  upon 
which  the  amount  so  as  aforesaid  to  be  paid  to  him  is  to  be  paid.  Ldke- 
wise,  I  make,  constitute,  and  appoint  my  beloved  wife,  Ann  McGonnell,  to 
be  executrix  of  this,  my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  made."  The  will  was  duly  admitted  to  probate  September  13, 
1871,  and  on  the  following  day  letta-s  of  administration  were  issued  to  Ann 
McGonnell,  who  qualified  and  entered  upon  the  discharge  of  her  duties  as 
executrix.  June  13,  1872,  said  executrix  conveyed,  by  a  deed  dated  on  that 
day,  and  recorded  Jime  17,  1872,  No.  236  West  Twenty-Ninth  street  to 
Charles  Devlin,  for  $0,000,  who  paid  ail  of  the  purchase  price  except  $3,000. 
which  he  secured  to  be  paid  by  his  bond,  secured  by  a  mortgage  on  said 
premises,  executed  to  Ann  McGonnell,  as  executrix.  Part  of  the  purchase 
price  (more  than  $4,500)  was  applied  by  the  executrix  in  payment  of  a 
mortgage  on  the  farm,  which  was  executed  by  Thomas  McGonnell  in  his 
lifetime,  In  payment  of  taxes  in  arrear  thereon,  and  some  portion  of  the 
purchase  price  was  applied  by  the  executrix  in  payment  of  taxes  in  arrear 
on  No.  235  West  Twenty-Ninth  street  June  21.  1873,  said  Charles  DevUn. 
by  a  deed  dated  on  that  day,  conveyed  No.  235  West  Twenty-Ninth  street  to 
Ann  McGonnell,  individually,  in  consideration  of  $9,000,  which  she  paid  by 
canceling  said  mortgage  for  $3,000  held  by  her  as  executrix,  and  by  her 
bond  to  him,  dated  June  21,  1873.  for  $6,000.  secured  by  a  mortgage  ex- 
ecuted by  Ann  McGonnell  individually  on  No.  235  West  Twenty-Ninth  street, 
dated  June  21,  1873,  and  recorded  November  29,  1873.  Further  to  secure  the 
payment  of  her  said  bond  for  $6,000,  she,  as  executrix,  executed  a  mortgage 
to  Charles  Devlin,  dated  June  21,  1873,  and  recorded  September  10,  1873,  for 
$6,000,  on  No.  441  West  Forty-Fifth  street  In  January.  1877,  Charles  Devlin 
brought  an  action  against  Ann  McGonnell,  individually  and  as  executrix,  to 
foreclose  said  two  mortgages,  the  four  children  of  Thomas  McGonnell  being 
parties  defendants  therein.  Three  of  the  children,  Hugh,  Ann,  and  John, 
were  infants,  under  14  years  of  age,  and  appeared  by  th^r  guardian  ad  litem, 
and  interposed  the  usual  general  answer  in  behalf  of  infants.  The  guardian 
ad  litem  was  the  attorney  of  record  for  the  defendant  Ann  McGonnelL  May 
21,  1877,  a  Judgment  foreclosing  said  mortgages  was  recovered.  Pursuant  to 
the  Judgment  the  mortgaged  premises,  No.  441  West  FM-ty-Flfth  street  and 
No.  235  West  Twenty-Ninth  street  were  sold,  June  18,  1877,  to  Charles  Dev- 
lin, the  mortgagee,  he  being  the  highest  bidder.  October  10,  1877,  he  assigned 
his  bid  to  Mary  Devlin,  bis  wife,  to  whom  the  referee  executed  a  deed  of  said 
two  lots,  dated  October  13,  1877.    Afterwards  this  action  to  partition  Na  4c41 
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West  Forty-Fifth  street  was  begun,  and  Maj  29,  1894,  an  Interlocntcory  ]ade- 
nent  was  entered,  directing  a  sale  of  the  lot,  pursuant  to  which,  on  June  21, 
1894,  the  referee  sold  it  at  public  auction  to  Frank  J.  Walgerlng  for  $15,800, 
and  he  thereupon  executed  the  usual  memorandum  of  purchase  and  sale. 
Subsequently  he  refused  to  complete  the  purchase,  on  the  ground  that  the 
title  was  doubtful  Afterwards  a  motion  was  made  In  behalf  of  the  parties 
to  the  action  to  compel  him  to  perform  his  contract,  which  was  granted,  and 
from  the  mrder  entered  he  appealed. 

Argued  befwe  VAN  BRUNT,  P.  J_  and  POLLETT  and  PABKEB^ 
JJ. 

Clemens  J.  Kracht,  for  appellant 
William  H.  Hamilton,  for  respondents. 

FOLLETT,  J.  How  the  parties  to  this  partition  action  succeeded 
to  the  title  of  Mary  Devlin  does  not  ai  ~  >ar,  bat  it  seems  to  be  as- 
sumed that  they  sttcceeded  to  her  title,  and  that  the  referee  coald 
convey  the  estate  which  Mary  Devlin  acquired  by  the  deed  executed 
to  her  October  13, 1877,  by  the  referee  in  the  foreclosure  action.  By 
the  will  of  Thomas  McConnell,  his  widow  took  the  use  of  all  of  the 
testator's  property  until  his  eldest  son,  Thomas,  became  of  a^e, 
when  he  became  entitled  to  one-fourth  of  the  estate,  subject  to  the 
dower  interest  of  his  mother  in  that  fourth;  and,  after  that  event, 
she  was  entitled  to  a  life  estate  in  the  remaining  three-fourths,  and 
the  remainder  on  her  death  passed  under  the  will  to  the  testator's 
three  youngest  children,  to  be  divided  equally  among  them,  or  among 
the  survivors  of  them.  On  the  7th  of  July,  1873,  Thomas  McConnell, 
having  become  21  years  of  age,  received  his  share  of  his  father's 
estate,  and  quitclaimed  all  of  his  interest  in  No.  235  West  Twenty- 
Ninth  street  and  No.  441  West  Forty-Fifth  street,  by  a  deed  dated 
and  recorded  on  that  date.  The  life  estate  of  the  widow  in  this  lot 
has  been  cut  off  by  her  conveyance,  and  the  question  is  whether  the 
estate  of  the  three  minor  children  was  cut  off  by  the  judgment  in 
foreclosure.  When  these  infants  became  of  age  does  pot  appear, 
but  it  is  shown  that  all  of  them  were  under  14  years  of  age  March 
14, 1877.  Assuming  that  the  eldest  was  then  13,  the  second  12,  and 
the  youngest  11  years  of  age,  the  youngest  would  become  21  years 
of  age  in  1887.  Whether  we  are  right  in  this  assumption  is  not  dis- 
closed by  the  record,  and  the  youngest  may  have  reached  majority 
at  a  much  later  date.  By  reference  to  the  power  of  sale  contained 
in  the  fourth  clause  of  the  will  of  Thomas  McConnell,  it  will  be  seen 
that  the  power  of  the  executrix  to  mortgage  or  sell  is  solely  for  the 
purpose  of  carrying  out  the  provisions  of  the  will,  and  she  was  given 
no  power  to  sell  or  mortgage  for  any  other  purpose.  By  the  record 
in  the  foreclosure  action,  it  appears  that  the  mortgage  which  she 
executed  to  Charles  Devlin,  June  24,  1873,  on  No.  441  West  Forty- 
Pifth  street,  was  given  as  collateral  security  for  the  payment  of  her 
personal  bond  for  f6,000.  which  she  gave  as  part  of  the  considera- 
tion of  her  personal  purchase  of  No.  233  West  Twenty-Ninth  street 
The  proposition  that  the  will  gave  her  no  power  to  mortgage  this 
property  for  her  individual  benefit  is  so  plain  that  it  does  not  need 
the  support  of  precedent.  She  could  neither  divest  nor  incumber 
the  remainder,  devised  to  her  children,  for  her  personal  use. 
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But  It  is  nrged  that,  these  infants  having  been  made  parties  to  tlie 
action  for  the  foreclosure  of  the  mortgage,  and  having  appeared 
therein  by  a  gnardiaji  ad  litem,  their  remainders  were  cat  off  by  the 
judgment.  This  proposition  is  not  sustained.  The  complaint  and 
the  amended  complaint  in  the  foreclosure  action  contain  the  follow- 
ing averment: 

"And  the  plaintiff  further  shows  that  be  is  Informed  and  belieTes  that 
Thomas  McGonnell,  Hugh  McConnell,  Ann  McConnell,  and  John  McGoonell, 
Luke  MoUoy,  Rensselaer  B.  Winchlll,  John  McCahUl,  have,  or  claim  to  have, 
some  interest  In  or  lien  upon  the  said  mortgaged  premises,  or  some  part 
thereof,  which  Interest  or  lien,  if  any,  has  accrued  subsequently  to  the  Ilea 
of  the  said  mortgage,  and  Is  subordinate  thereto." 

,  It  is  not  alleged  in  the  complaint  that  the  children  of  the  testator 
acquired  any  interest  in  the  property  as  devisees  under  the  will  of 
their  father;  and  it  is  also  alleged  that  the  mortgage  on  No.  441 
West  Forty-Fifth  street  was  given  as  collateral  security  for  the 
personal  bond  of  Ann  McConnell.  Under  such  a  complaint,  the 
rights  acquired  by  the  three  infants  under  the  will  of  their  father 
which  were  paramount  to  this  mortgage  were  not  cut  off  by  the  judg- 
ment Lewis  V.  Smith,  9  N.  Y.  502;  Frost  v.  Koon,  30  N.  Y.  428; 
Rathbone  v.  Hooney,  58  N.  Y.  463;  Bank  v.  Goldman,  75  N.  Y.  127. 

It  is  very  clear  that  the  judgment  in  foreclosure  is  not  on  its  face 
a  bar  to  the  rights  of  the  infant  heirs.  It  is  asserted  in  behalf  of  the 
respondents  that  the  affidavits  filed  on  this  motion  show  that  the 
avails  of  these  two  mortgages  were  applied  by  the  executrix  for  the 
benefit  of  the  estate  of  the  testator,  and  consequently  for  the  benefit 
of  the  infants.  We  do  not  so  construe  them.  No  part  of  the  avails 
of  the  mortgage  on  No.  441  West  Forty-Fifth  street  was  used  by  the 
executrix  for  the  benefit  of  the  estate,  but,  had  it  been  distinctly 
averred  in  the  affidavits  that  the  avails  of  this  mortgage  were  «^ 
plied  by  her  for  the  benefit  of  the  estate,  such  averment  would  not 
be  evidence  against  the  heirs  in  an  action  which  they  may  hereafter 
bring  to  recover  their  supposed  interest  in  the  estate.  In  case  an 
action  should  be  brought  by  the  heirs,  the  owners  of  the  lot  might 
or  might  not  be  able  to  secure  the  attendance  of  the  affiants  as 
witnesses;  and,  in  case  they  should  testify,  the  issue  of  fact  m^jht 
or  might  not  be  found  in  accordance  with  their  testimony.  We  do 
not  declare  the  title  derived  from  Mary  Devlin  good  or  bad,  for  there 
may  be  circumstances  not  disclosed  in  this  record  which  may  estop 
the  heirs  from  successfully  maintaining  a  claim  to  the  property;  but 
we  do  hold  that  the  title  is  so  doubtful  and  uncertain,  resting,  acc(H^- 
ing  to  tiie  respondents'  theory,  upon  oral  evidence,  that  the  pur- 
chaser ought  not  to  be  compelled  to  perform  his  contract 

The  order  should  be  reversed,  with  flO  costs  and  dlsbursonenta, 
and  the  motion  denied,  with  f  10  costs  and  disbursements. 

VAN  BRUNT,  P.  J.  I  concur.  The  guardian  ad  litem  seems  to 
have  appeared  as  attorney  for  the  defendant  Ann  McConnell,  having 
an  interest  adverse  to  the  infants,  and  thus  the  infants  had  no  pro- 
tection whatever  in  the  foreclosure  action. 

PARKER,  J.,  concurs. 

Digitized  by  VotOOQIC 


■Sup.  Gt,3    vaoBVKcfs  p.  *  0.  i.  b.  go.  v.  brookltm,  b.  ft  w.  b.  b.  oo. 


857 


PROSPEOT  PARK  &  a  I.  R.  CO.  v.  BROOKLYN.  B.  &  W.  B.  R.  CO. 

et  al. 

(Supreme  Court,  Ghineral  Term,  Second  Department    February  11,  1895.) 

I.  Railroad  Contracts— Validity — Abandonment  of  Fbanchise. 

A  contract  between  two  street  railroad  companies  to  connect  their  tracks 
at  a  certain  point,  and  establish  "a  Joint  railway  depot  and  terminus" 
at  the  terminus  of  a  third  railroad,  Is  valid,  titough  It  requires  the  aban- 
donment of  so  much  of  the  track  of  one  of  the  two  companies  as  extends 
beyond  such  depot  in  a  street  along  which  a  third  railroad  is  constructed, 
since  In  snch  case  no  inconvenience  results  to  the  public  from  the  aban- 
d(»iment 

%,  Save — Intebpretatiok. 

An  agreement  between  two  street  railroad  companies  "to  erect,  establish, 
and  maintain  a  joint  railway  depot  and  terminus"  impliedly  prohibits  the 
extension  by  either  company  of  its  road  beyond  the  depot 

Appeal  from  special  temi,  Kings  county. 

Action  by  the  Prospect  Park  &  Coney  Island  Bailroad  Company 
against  the  Brooklyn,  Bath  &  West-End  Bailroad  Company  and  the 
Atlantic  Avenue  Railroad  Company  for  an  injunction.  From  a 
judgment  restraining  defendants  from  operating  the  cars  of  the 
West-End  Bailroad  across  the  terminal  property  mentioned  in  the 
complaint,  into  and  through  Thirty-Sixth  street,  to  Fifth  avenue, 
and  from  running  cars  over  the  line  of  the  Atlantic  Avenue  Bailroad 
Company  in  the  city  of  Brooklyn,  defendants  appeal.     Affirmed, 

The  opinion  of  Mr.  Justice  CULLEN  at  special  term  is  as  follows: 

This  action  is  brought  to  restrain  the  operation  of  the  railroad  of  the  flrst- 
named  defendant  In  alleged  violation  of  a  contract  between  the  plalntiCC  and 
ttiat  company  establishing  a  union  terminal  depot  at  Thirty-NlntJi  street  and 
Fifth  avenue,  Brooklyn.  The  first  question  presented  is  the  authority  of  the 
defendant  the  Brooklyn,  Bath  &  West-End  Railroad  Company  to  limit  its 
franchise  or  statutory  powers  by  contract  It  is  doubtless  true,  as  a  general 
proposition,  that  a  quasi  public  corporation  cannot  by  contract  relieve  itself 
from  its  duties  to  the  public,  or  its  obligation  to  operate  its  franchise  and  to 
use  its  power  for  the  public  benefit.  But  this  general  proposition  is  subject 
to  quallflcation.  Under  the  act  of  1839,  a  railroad  company  is  authorized  to 
contract  with  another  for  the  use  of  its  road.  This  has  been  held  even  to  au- 
thorize a  lease.  Beverldge  v.  RaUroad  Co.,  112  N.  Y.  1,  19  N.  E.  489;  Wood- 
ruff V.  Railroad  Co.,  93  N.  Y.  610.  The  general  railroad  act  also  provides  for 
compul8<M7  interchange  of  facilities  of  connection  between  crossing  or  uniting 
railways.  Thus  it  has  always  been  the  policy  of  this  state  to  promote,  and 
to  some  extent  even  to  compel,  agreements  for  some  Joint  operation  of  their 
roads  between  companies  whose  roads  have  connected  or  united.  Such  agree- 
ments must  necessarily  Infer  to  some  extent  restrictions  on  the  broad  powers 
and  discretion  as  to  the  constmction  and  operation  of  this  road  conferred 
by  statute  upon  a  railroad  company.  But  such  agreements  are  valid,  unless 
the  effect  of  the  restrictions  prescribed  are  injurious  to  the  public.  Even 
if  the  effect  of  the  contract  l)etween  the  plaintiff  and  the  defendant  was  to 
cause  the  abandonment  of  the  part  of  the  latter's  road  on  Fifth  avoiue  be- 
tween Twenty-Sixth  and  Tliirty-Slxth  streets,  that  does  not  render  the  agree- 
ment illegal  or  against  public  policy,  if  there  be  no  detriment  to  the  public. 
Fe<^Ie  V.  Rome,  W.  &  O.  R.  Co.,  103  N.  Y.  95,  8  N.  E.  369.  Here  the  plan 
of  a  terminal  depot  greatly  subserved  public  convenience.  The  elevated  rail- 
road on  Fifth  avenue  was  to  be  continued  along  that  avenue  to  the  new 
depot,  into  which  trains  of  both  surface  railroad  companies  were  to  be  brought 
The  Brooklyn,  Bath  &  West-End  Company  also  leased  the  Fifth  avenue  piece 
of  its  road  to  the  Atlantic  Avenue  Railroad  Company,  making  a  continuous 
street  railroad  to  the  new  depot.  Thus  far  greater  facilities  were  given  the 
public  than  it  could  have  obtained  from  the  few  blocks  of  the  steam  raUr 
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rood  abandoned.  The  contract  between  the  parties  Is  therefore  valid,  and  Uie 
plaintiff,  having  made  a  yery  large  outlay  In  pursuance  of  It,  Is  entitled  to 
hare  It  enforced.  It  Is  therefore  only  to  be  determined  what  limitations  tbat 
contract  placed  on  the  defendant  the  Brooklyn  &  Weet-Bnd  Railroad  Company 
and  the  other  defendant,  which  has  now  leased  the  road  of  the  flrst-named  com- 
pany. Justice  Bartlett  decided,  on  the  application  for  a  temporary  lnjancti<m, 
that  the  contract  did  not  prohibit  the  operation  of  defendant's  road  by  electric- 
ity Instead  of  steam,  it  being  shown  that  It  could  be  so  operated  without  inter- 
fering with  the  running  of  plaintiff's  trains  Into  the  station;  second,  tbat  the 
defendant  had  no  right  to  use  the  ground  reserved  for  the  ose  of  fb»  Unioo 
Depot  for  the  passage  of  trains  intended  to  run  through  to  other  parts  of  the 
city.  In  this  decision  I  entirely  concur.  By  the  agreement  the  two  companiea 
were  "to  erect,  establish,  and  maintain  a  joint  railway  depot  and  terminus" 
at  the  equal  expense  of  both  companies.  The  parties  were  to  divide  equallr 
the  receipts  at  this  depot,  and  to  share  equally  the  expense  of  its  maintenance. 
While  the  agreement  does  not  In  express  terms  prohibit  either  company  coo- 
tinulng  its  road  at  this  point  beyond  the  depot,  I  think  it  does  so  by  necessary 
implication.  If  either  road  were  to  be  continued  beyond  this  point,  then  tlw 
station  or  depot  would  plainly  cease  to  be  the  terminus  of  the  road.  It  would 
also  entirely  destroy  the  scheme  for  the  division  of  the  receipts  and  expense 
Of  the  depot  provided  by  the  agreement.  A  company  extending  its  road  fur- 
ther into  the  city  would  receive  a  great  mass  of  its  passengers  and  the  great 
bulk  of  its  receipts  at  the  new  terminus,  and  cast,  consequently,  the  whole 
burden  of  the  old  station  upon  the  other  company.  A  personal  examinatloa 
of  the  groimd  and  the  structure  erected  shows  tbat  it  was  never  contemplated 
(except  on  one  contingency)  to  extend  the  two  roads  beyond  this  station. 
The  provision  In  the  contract  inhibiting  the  plaintiff  from  extending  its  road 
or  branches  to  the  west,  or  the  defendant  extending  its  road  or  branches  to 
the  east,  did  not  contemplate  any  extension  at  this  end  of  the  route,  but  ex- 
tensions through  the  territoi-y  lying  between  the  depot  and  Coney  Island.  The 
thirteenth  clause  of  the  agreement  provides  for  running  trains  through  th« 
cuts  to  the  ferry,  in  the  event  of  the  parties  effecting  a  satisfactory  connec- 
tl<»  or  arrangement  with  the  South  Brooklyn  Railroad  &  Terminal  Company, 
In  which  case  the  through  business  of  both  companies  to  and  from  Coney 
Island  was  to  be  divided  as  was  provided  in  the  contract  for  the  other  bmA- 
ness.  If  such  connection  was  made,  it  was  plainly  to  be  shared  In  by  both 
partlea  There  has  been  no  proof  upon  the  trial  as  to  the  drctimstances  under 
which  this  ccmnection  waa  made.  While  the  agreement  calls  for  a  satis- 
factory arrangement,  I  think  it  does  not  follow  that  either  company  could  re- 
fuse to  agree  to  a  reasonable  arrangement,  and  then  prohibit  the  other  from 
making  the  connection.  So,  also,  neither  party  could  make,  unless  upon  the 
refusal  of  the  other  to  enter  into  it,  an  agreement  for  connection  for  Its  excln- 
sive  benefit  But  there  Is  no  evidence  before  me  to  show  whether  the  defend- 
ant conferred  with  plaintiff  about  the  connection;  whether  the  arrangement 
is  reasonable;  whether  the  plaintiff  declined  to  entered  into  or  whether  the 
defendant  refused  to  allow  plaintiff  to  participate  in  it  I  should  not  decide 
this  question,  except  on  evidence  of  the  actual  transaction  between  the  par- 
ties. This  subject  must  therefore  be  withdrawn,  and  left  for  another  action, 
(H*  the  case  must  be  reopened  for  evidence  on  this  point  The  defendants 
should  therefore  be  enjoined  from  operating  their  can  or  trains  beyond  tlie 
Union  Depot,  "save  through  the  cut,"  and,  while  they  may  operate  their  road 
by  electricity,  and  either  by  trains  or  by  single  cars,  from  so  operating  it  as 
to  interfere  with  the  safe  and  ordinary  running  of  plalntlfTs  trains  by  locomo- 
tlves;  the  plaintiff  to  recover  costs. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Morris  &  Whitehouse,  for  appellants. 

Wingate,  CuUen  &  Miller  (Geo.  W.  Wingate,  of  counsel),  for  re- 
spondent 

DYKMAN,  J.     We  are  entirely  satisfied  with  the  disposition 
made  of  this  case  at  the  special  term,  and  with  the  reasons  therefor 
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contained  in  the  opinion  delivered  at  the  special  term.  The  case 
depends  upon  a  pecnllar  state  of  facts,  and  there  seems  to  be  no 
necessity  for  making  any  addition  to  the  opinion  of  the  trial  judge^ 
and  the  judgment  should  be  affirmed  upon  that  opioion,  with  costs. 
All  concur. 


PROSPECT  PARK  &  a  I.  R.  00.  T.  ATLANTIC  AVB.  R.  CO.  et  aL 
(Supreme  Conrt,  General  Term,  Second  Department.   February  11,  .1885.) 

Appeal  from  special  term,  Kings  county. 

Acticm  by  Prospect  Park  &  Coney  Island  Railroad  Company  against  Atlan- 
tic Avenue  Railroad  Company  and  Brooklyn,  Batb  &  West-Bnd  Railroad  Com- 
pany for  an  injunction.  From  an  order  enjoining  defendants  from  conveying 
passengers  between  Coney  Irfand  and  Thirty-Sixth  Street  Depot  for  less  than 
tbe  rate  prescribed  in  the  omtract  under  which  the  depot  was  built  by  the 
jtartles,  defendants  appeal.   Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Morris  &  Whitebouse,  for  appellants. 

Wingate,  CuUen  &  Miller  (Ceo.  W.  Wingate,  of  counsel),  for  respondent. 

DTKMAN,  J.  This  is  an  appeal  from  au  order  restraining  the  defendants 
In  this  action  from  carrying  passengers  between  the  Union  Depot,  in  Brooklyn, 
and  Coney  Island,  up<»  the  Brooklyn,  Bath  &.  West-End  Railroad,  for  less 
tban  16  cents  for  a  ^ngle  trip,  or  25  cents  toe  a  round  trip,  for  an  adult,  or 
for  less  than  half  those  rates  for  children  between  the  ages  of  6  and  12  years, 
^nie  action  is  baaed  upon  a  contract  between  the  plaintiff  and  the  Bnxddjrn, 
Bath  &  West-End  Railroad  Company  which  secures  the  right  to  the  plaintifl 
whlcfa  Is  sought  in  this  action,  and  the  violation  of  which  is  restrained  by  the 
order  of  the  special  term  from  which  this  appeal  is  taken.  This  action  is 
denominated  suit  "No.  2"  between  these  same  parties.  Suit  No.  1  has  been 
tried  and  decided  in  favor  of  the  plaintiff.  82  N.  Y.  Supp.  857.  It  was  an 
action  for  the  specific  performance  of  the  same  contract,  and  the  Judgment 
In  that  case  Is  an  adjudication  of  the  validity  of  tbe  contract  and  decisive  of 
tills  appeal.  We  have  affirmed  the  judgment  in  that  case  upon  the  (pinion  of 
Judge  OULLEN,  and  It  follows  that  this  order  sboold  be  affirmed,  with  flO 
costs  and  disbursements.    All  cwicur. 


KAHN  V.  CHAPIN. 

(Supreme  Court,  General  Term,  First  Department    February  16,  1895.) 

TBnsTS— PuRCHASB  OF  TRUST  PaorKRTY  BY  Trdsteb. 

Where  a  trustee  bid  In  for  himself  the  trust  property  at  a  sale  under 
a  mortgage,  the  title  of  his  grantee  will  not  for  that  reason  be  disturbed 
28  years  after  the  sale,  22  years  after  the  youngest  cestui  que  trust  be- 
came of  age,  and  13  years  after  the  trustee's  grantee  acquired  tide,  where 
fbe  trustee  is  still  living,  and  financially  responsible,  and  his  action  had 
never  been  questioned  by  the  cestuls  que  trustent 

Appeal  from  special  term,  New  York  connty. 

Action  by  Mayer  Kahn  against  Chester  W.  (?hapin  for  spedflo 
performance  of  a  contract  to  convey  real  estate.  There  was  a  judg- 
ment in  favor  of  plaintifl,  and  defendant  appeals.    Affirmed. 

September  6,  1851,  Abel  Barker  died,  seised  in  fee  of  Na  291  West  Twelftb 
street,  subject  to  a  mortgage  to  secure  tbe  payment  of  $3,500,  executed  by 
him  and  his  wife  October  6,  1847,  and  recorded  October  7,  1847.  Abel  Har- 
ker  left,  blm  surviving,  Jane  Ann  Barker,  widow,  and  four  daughters,  >hls 
only  heirs  and  next  of  kin.    He  left  a  last  will  and  testament,  which  was 
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duly  probated  Septeinber  25,  1851,  by  wblcb  two  executors  were  nominated, 
both  of  whom  refused  to  qualify,  aud  on  the  2d  of  October,  1851,  letters  of 
administration  with  the  will  annexed  were  issued  to  the  widow  and  James 
Wooley,  who  accepted  the  trust  and  administered  the  personalty.  By  the 
will  a  trust  was  established  over  the  realty  for  the  benefit  of  tbe  widow  and 
children.  Wooley  also  assumed  tbe  execution  of  the  trust  created  in  tbe 
real  estate.  February  1,  1866,  upon  the  petition  of  the  widow  and  the  four 
daughters,  Joseph  Harker,  a  nephew  of  the  testator,  was  appointed  as  trustee 
to  execute  the  trusts  created  by  the  will,  and  entered  upon  the  discharge  of 
his  duties.  February  27,  1866,  Cornelius  Vanderbllt,  the  assignee  of  the  afore- 
said mortgage,  began  an  action  for  its  foreclosure,  in  which  the  widow,  the 
four  daughters,  the  persons  named  as  executors  In  the  will,  and  tbe  trustee 
were  made  parties  defendant,  all  of  whom  were  served.  All  of  the  parties 
were  of  full  age,  except  Virginia  0.  Harker  and  Louise  E.  Harker,  who  were 
upward  of  14  on  February  28,  1866.  A  guardian  ad  litem  was  appointed  for 
the  infants,  who  appeared  and  served  the  usual  answer,  submitting  their 
rights  to  the  court  A  judgment  of  foreclosure  was  recovered  April  90,  1S66. 
The  premises  were  sold  aud  conveyed  May  22,  1866,  in  pursuance  thereof,  to 
Joseph  Harker,  for  1^9,000.  After  the  payment  of  the  Judgment  and  the  costs 
of  sale,  there  was  a  surplus  of  $5,038.57,  which  was  paid  by  tbe  referee  to 
the  chamberlain  of  the  city  of  New  York.  Afterwards  Harker  applied,  as 
trustee,  for  an  order  directing  the  payment  of  the  surplus  to  him.  The  mat- 
ter was  referred.  The  Infants  appeared  upon  the  hearing  by  their  guardian, 
and  the  surplus  was  directed  to  be  paid  to  Harker,  as  trustee.  The  two  In- 
fant daughters  became  of  full  age  on  or  before  February  28,  1873.  Mandi 
15,  1881,  Joseph  Harker  and  his  wife  conveyed  the  premises  to  Chester  W. 
Ohapln  for  $14,000,  by  a  deed  recorded  March  18,  1881.  Subsequently  the 
grantee  died,  leaving  this  defendant  his  sole  heh:,  who  acquired  the  title 
which  his  father  acquired  under  the  aforesaid  deed,  and  has  since  remained 
in  possession  of  the  premises.  October  18,  1892,  the  litigants  entered  into  an 
executory  contract  by  which  the  defendant  sold  and  agreed  to  convey  to  tbe 
plaintiff,  by  a  warranty  deed,  said  premises,  in  consideration  of  $16,000. 
On  the  date  fixed  for  passing  the  title,  the  plaintlGF  refused  to  accept  the  ctm- 
Teyance  tendered  by  the  defendant,  on  tbe  ground  that  his  title  was  de- 
fective, because  the  trustee  personally  purchased  the  property  at  the  mort- 
gage sale,  and  defendant's  title  was  derived  from  him.  Afterwards  this  ac- 
tion was  brought,  the  plaintiff  asking  that  the  contract  be  specifically  pep- 
formed  in  case  the  defendant  was  able  to  convey  a  good  title,  but,  if  not, 
that  damages  be  awarded.  The  defendant  answered,  denying  that  his  title 
was  defective,  and  demanding  a  judgment  that  the  contract  be  specifically 
performed.  At  the  concluslcm  of  the  trial,  the  plaintiff  waived  his  objec- 
tions to  the  title,  and  announced  that  he  was  ready  to  take  the  conveyance 
tendered  and  execute  the  contract.  The  defendant  waived  all  claim  to  affirm- 
ative relief,  and  thereupon  a  judgment  was  entered  directing  him  to  con- 
vey the  premises  to  the  plaintiff  by  a  warranty  deed.  No  costs  were  awarded 
to  either  party.  The  defendant  appeals,  and  insists  that  tbe  court  erred  In 
directing  him  to  convey  to  the  plaintiff  and  warrant  a  defective  title. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POL- 
LETT,  J  J. 

Alfred  A.  Gardner,  for  appellant 
Abner  G.  Thomas,  for  respondent. 

PER  CURIAM.  At  the  date  of  the  trial,  28  years  had  elapsed 
since  the  trustee  purchased  at  the  mortgage  sale,  22  years  had 
passed  since  the  testator's  youngest  daughter  became  of  full  age, 
and  13  years  had  run  since  tiie  defendant's  father  acquired  his  title. 
All  of  the  daughters  are  now  living,  except  one,  who  was  not  a 
minor  at  the  date  of  the  foreclosure.  The  trustee  is  also  living,  ia 
flnancially  responsible,  and  is  still  engaged  in  administering  the 
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trust  During  all  this  time  the  action  of  the  trustee  has  never  been 
questioned.  The  premises  were  not  sold  by  his  act  or  procmre- 
ment,  but  pursuant  to  a  mortgage  executed  by  the  testator:  and 
the  mere  fact  that  the  trustee  personally  purchased  the  prop- 
erty at  a  foreclosure  sale  does  not  render  his  title  void,  but  void- 
able only  at  the  election  of  the  beneficiaries,  and  the  title  of  the 
trustee  and  of  his  grantee  may  be  confirmed  by  acquiescence  and 
the  lapse  of  time,  as  well  as  by  the  express  act  of  the  beneficiaries. 
Harrington  v.  Bank,  101  N.  Y.  257,  4  N.  E.  346;  Lewin,  Trusts  (8th 
Ed.)  495.  It  is  not  asserted  that  the  property  did  not  sell  for  its 
full  value  at  the  mortgage  sale,  and  it  expressly  appears  that  the 
surplus  money  was  recovered  by  the  trustee  in  a  proceeding  to 
which  the  widow  and  all  of  the  children  were  parties.  The  benefi- 
ciaries, having  knowledge  of  the  sale,  and  having  received  the  ben- 
efit of  it,  and  acquiesced  for  so  many  years,  would  not  be  permitted 
to  disturb  the  title  of  a  purchaser,  but  would  be  left  to  their  remedy 
against  the  trustee,  if  they  have  any  cause  for  complaint  against 
him.  Neither  litigant  had  declared  ihe  contract  abandoned,  or  had 
absolutely  refused  to  perform  it,  until  the  trial  was  concluded. 
When  the  evidence  was  all  in,  and  the  state  of  the  title  developed, 
the  plaintiff  withdrew  his  objections,  and  offered  to  take  the  title; 
and  it  was  then  too  late  for  tiie  defendant,  as  a  matter  of  right,  to 
refuse  to  perform  his  contract.  The  alleged  defect,  which,  under 
the  circumstances,  we  think  is  not  a  substantial  one,  existed  when 
the  defendant  executed  the  contract  and  covenanted  to  warrant 
the  title  to  the  plaintiff;  and  we  think  the  court  did  not  err  in  com- 
pelling the  defendant  to  perform  his  contract.  The  judgment 
should  be  affirmed,  with  costs. 


EMPIRE  WAREHOUSE]  CO.,  Limited,  v.  MALIiETCT. 

(Sopieme  Court,  General  Term,  First  Department.    Febmary  16,  1895.)' 

L  Attachmknt— GBOUNDa— DisposAi.  OF  Propehtt. 

Code  Civ.  Proc.  8  636,  authorizing  an  attachment  where  defendant  has 
disposed  of  or  Is  abont  to  dispose  of  proper^  with  intent  to  defraud,  ap- 
plies only  to  the  disposal  by  a  defendant  of  his  own  property,  and  does 
not  apply  where  defendant  disposes  of  money  received  as  agent  for  plain- 
liir,  nor  can  such  a  case  be  brought  within  the  statute  by  waiving  the 
tort,  and  claiming  that  the  title  to  the  money  received  by  defendant  there- 
by vested  in  him. 

2.  Bamb— Affidavit  ow  Information  and  Bblibf. 

Affidavit  for  attachment  made  on  Information  and  belief  must  state 
the  grounds  of  such  information  and  belief. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Empire  Warehouse  Company,  Limited,  against 
Peter  Mallett,  as  surviving  partner  of  the  firm  of  Peter  Mallett  & 
Go.  From  an  order  denying  a  motion  to  vacate  an  attachment,  de- 
fendant appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PAItKEB, 
JJ. 
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Charles  M.  Demond,  for  appellant 
John  v.  BouYier,  Jr.,  for  respondent. 

PEB  CURIAM.  The  papers  on  which  the  attachment  was  grant- 
ed are  defective,  in  that  they  fail  to  show  assignment,  disposal,  or 
secretion  of  property  by  the  defendants  with  the  intent  to  defraud 
creditors,  as  required  by  section  636  of  the  Code  of  Civil  Procedure. 
Every  allegation  relating  to  an  alleged  assignment,  disposal,  or  se- 
cretion of  their  property  by  the  defendants  with  intent  to  defraud 
their  creditors  Is  made  upon  information  and  belief,  and  the  grounds 
of  such  information  and  belief  are  withheld.  The  cause  of  action 
alleged  in  the  complaint  is  that  the  defendants  as  agents  for  the 
plaintiff,  received  from  time  to  time  sums  of  money  belonging  to 
the  plaintiff,  aggregating  f44,018.98,  which  they  wrongfully  con- 
verted to  their  own  use.  If  the  requirements  of  section  636  of  the 
Code  of  Civil  Procedure  could  be  satisfied  by  aflQdavits  tothe  effect 
that  defendants  had  assigned,  disposed  of,  or  secreted  such  sum 
with  intent  to  defraud  their  creditors,  the  attachment  could  be 
upheld.  But  it  does  not  suffice  to  show  that  defendants  have  as- 
signed, disposed  of,  or  secreted  plaintiff's  property,  for  the  demands 
of  the  statute  can  only  be  met  by  showing  that  the  defendants  have 
made  such  disposition  of  their  own  property  with  such  intent 
Bank  v.  Dash,  60  How.  Pr.  124.  The  plaintiff  ingeniously  seeks 
to  meet  this  dilHculty  by  the  following  argument: 

"By  the  commencement  of  this  action  the  plaintiff  waived  the  tort  com- 
mitted by  the  defendants  In  the  conversion  and  appropriation  to  their  own 
use  of  the  funds  collected  by  them  as  agents  of  the  plalntUC,  and  thus  the 
title  to  the  moneys  so  collected  passed  to,  and  became  vested  In,  the  de- 
fendants; and  therefore,  In  assigning,  secreting,  and  disposing  of  snch  mon- 
eys, they  have  so  disposed  of  their  own  property  as  to  defraud  the  plaintiff; 
and,  the  affidavits  being  sufficiently  fall  and  definite  In  that  respect,  tbe 
requirements  of  tbe  statute  are  sufficiently  complied  with." 

1.  It  has  already  been  decided  otherwise  in  Bank  v.  Dash,  supra. 

2.  At  the  time  the  defendants  are  alleged  to  have  assigned,  dis- 
posed of,  or  secreted  the  moneys  of  tbe  plaintiff,  the  title  was  not 
vested  in  them.  The  title  was  then  in  the  plaintiff,  and  continued 
to  be  in  it  until  the  commencement  of  this  action,  when  for  the 
first  time  the  plaintiff  waived  the  tort,  and  songht  to  recover  upon 
an  implied  contract  Plaintiff's  argument,  therefore,  is  defective  in 
that  it  necessarily  assumes  that  the  title  to  the  moneys  was  in  -Qxe 
defendsmts  at  the  time  they  are  alleged  to  have  assigned  or  dis- 
posed of  them;  whereas,  in  fact,  the  title  was  in  the  plaintiff  at 
that  time,  and  so  continued  until  the  commencement  of  this  action. 
The  order  should  be  reversed,  with  flO  costs  and  printing  disburse- 
ments, and  the  motion  to  vacate  the  attachment  granted,  with  |10 
costs. 
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lOHANNESSSN  T.  MUNBOB  et  aL 

(Supreme  Court,  General  Term,  First  Department    February  15,  1S95.) 

Lbttehs  of  Crbdit—Tbabsfbb— Estoppel  to  Dent  Validity. 

A  person  to  whom  a  special  letter  of  credit  was  given  by  defendant 
transferred  It  to  plaintiff  In  payment  of  a  debt  Before  acceptance,  plain- 
tiff made  Inquiries  of  defendant  and  was  assured  that  the  letter  had  been 
duly  issued,  and  was  available  for  the  fall  amount  thereof,  in  the  man- 
ner provided  by  Its  terms.  Held  that  plaintiff  having  become  a  bona  fide 
holder  for  value  on  the  strength  of  such  representations,  defendant  was 
estopped  to  deny  that  the  letter  of  credit  was  Issued  for  a  valuable  con- 
sideration.    Follett  J->  dissenting. 

Action  by  Johannes  H.  JohanneBsen,  master  of  the  Norwegian 
steamship  Bayalton  Dixon,  against  John  Mnnroe  and  others,  part- 
ners doing  business  under  the  firm  name  Ot  John  Munroe  &  Co., 
to  recover  the  sum  of  f2,919.60,  the  amount  of  a  letter  of  credit 
issued  by  defendants  in  favor  of  plaintiff,  together  with  certain 
protest  fees.  The  complaint  was  dismissed,  and  plaintiff  moves 
for  a  new  trial,  on  exceptions  ordered  to  be  heard  at  general  term  in 
the  first  instance.     Granted. 

Argued  before  VAN  BBUNT,  P.  J,  and  O'BRIEN  and  POL- 
LETT,  JJ. 

Wilhelmus  Mynderse,  for  plaintiff. 
George  A.  Strong,  for  defendants. 

OTBRIEN,  J.    The  complaint,  in  substance,  alleges  that  on  Peb- 
mary  28, 1892,  the  defendants  issued  and  delivered  to  one  Boe  a  let- 
ter of  credit,  as  follows: 
^No.  6,687. 

"Office  of  John  Munroe  &  Co.,  Bankers,  No.  82  Nassau  street 

"New  York,  February  26,  1892. 

"Messrs.  Munroe  &  Co.,  Paris— Gentlemen:  We  hereby  open  a  credit  with 
you  in  favor  of  Captain  J.  A.  Johannessen,  s.  s.  Raylton  Dixon,  for  fifteen 
thousand  francs  (fcs.  15,000),  available  in  bills  at  ninety  days'  date.  On  ac- 
ceptance of  any  bill  or  bills  drawn  under  this  credit,  you  are  to  draw  on  Cars- 
ten  Boe,  New  Tork,  at  seventy-five  days'  date,  payable  at  the  current  rate  of 
exchange  for  first-class  bankers'  bills  on  Paris  on  day  of  maturity.  Commis- 
sion as  arranged.  Bllla  under  this  credit  to  be  drawn  at  any  time  prior  to 
May  1st  1892. 

"Truly  yours,  John  Monroe  &  Oa 

"The  above  may  be.  availed  of  in  sterling,  If  desired;  say,  six  hundred 
pounds  sterling  (£600).  J.  M.  &  Ca" 

Boe,  on  March  10, 1892,  being  indebted  to  the  plaintiff,  gave  and 
delivered  to  him  the  letter  of  credit,  which  the  plaintiff  accepted 
as  payment  by  the  said  Boe  at  the  full  face  value  thereof.  Prior  to 
acceptance,  the  plaintiff  was  assured  by  statements  and  represen- 
tations of  the  defendants  that  it  had  been  duly  issued,  and  was 
available  for  the  full  amount  thereof,  in  the  manner  provided  by 
the  terms  thereof.  The  plaintiff,  having  accepted  the  letter  of 
credit  from  Boe  under  such  circumstances,  thereupon  caused  no- 
tice to  be  sent  to  the  defendants,  and  duly  drew  his  bill  of  ex- 
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change  or  draft  npon  Monroe  &  Ck).  at  90  days,  for  £600  British 
sterling.  The  draft  was  presented  for  acceptance,  and,  npon  ac- 
ceptance being  refused,  was  protested,  and  notice  given  to  the  de- 
fendants; and  it  is  for  the  whole  amount  of  £600,  equivalent  to 
f2,919.60,  together  with  the  cost  of  protest  and  interest,  that  the 
plaintiff  demands  judgment 

At  the  beginning  of  the  trial,  defendants  moved  to  dismiss  the 
complaint,  npon  the  ground  that  it  did  not  state  any  cause  of  ac- 
tion. After  an  intimation  by  the  court  that  the  complaint  should 
be  dismissed,  the  counsel  for  the  plaintiff  requested  to  be  allowed 
to  amend  by  adding  an  allegation  which  would  show  that  the  de- 
fendants were  copartners,  doing  business  "under  the  Arm  name 
and  style  of  Munroe  &  Co.  in  Paris,  France,  as  well  as  under  the 
firm  name  and  style  of  John  Monroe  &  Go.  in  New  York."  The 
court  denied  the  motion  to  amend,  and  thereupon  granted  the  mo- 
tion to  dismiss  the  complaint,  to  which  rulings  exceptions  were 
taken,  which  were  directed  by  the  court  to  be  heard  in  the  flrst 
instance  at  general  term.  The  two  questions  therefore  presented 
are  (1)  whether  the  complaint  states  a  good  cause  of  action,  and 
(2)  whether  it  was  error  in  the  court  to  refuse  to  permit  the  amend- 
ment as  requested. 

As  stated  in  13  Am.  &  Eng.  Enc.  Law,  p.  237: 

"A  'letter  of  credit*  may  be  defined  to  be  a  letter  of  request.  Whereby  aaa 
person  requests  another  to  advance  money  or  give  credit  to  a  third,  and  prom- 
ises that  he  -will  repay  or  guaranty  the  same  to  the  person  making  the  ad- 
vancement, or  wlU  accept  bills  drawn  upon  himself  for  the  like  amount.  It 
is  called  a  'general  letter  of  credit'  when  It  Is  addressed  to  all  persons  in  gen- 
eral,  and  a  'special  letter  of  credit'  when  addressed  to  a  particular  person  t>y 
name." 

The  letter  of  credit  here  sued  upon  being,  under  all  the  defini- 
tions, a  "special  letter  of  credit,"  we  shall  confine  ourselves  to  the 
roles  relating  to  such  an  instrument  In  the  bools  already  quoted, 
and  under  the  subtitle  of  "Negotiability,"  it  is  said  (page  243) : 

"There  seems  to  be  no  doubt  that  a  special  letter  of  credit  is  not  negotialile. 
Especially  la  this  true  when  It  is  more  in  the  nature  of  a  guaranty  tiiui  wliea 
It  relates  to  bills  of  exchange." 

And  again,  at  page  240: 

"In  order  to  render  the  writer  of  a  letter  of  credit  liable  either  upon  an  Im- 
plied acceptance  or  agreement  to  accept  drafts  taken  on  the  faith  ot  sodi  let- 
ter, the  drafts  must  be  taken  tot  a  valuable  consideration." 

In  the  well-considered  case  of  Bank  v.  Kaufman,  93  N.  T.  2T7, 
we  find  certain  principles  and  rules  laid  down  for  our  guidance, 
which,  though  taken  from  their  context,  may,  without  introducing 
confusion,  be  grouped  together.    It  is  therein  said: 

"The  true  distinction  between  general  and  special  guaranties,  as  contained 
in  letters  of  credit,  is  that,  upon  the  faith  of  a  general  gnaran^,  any  person 
is  entitled  to  advance  money  or  incur  liability  upon  complying  with  its  terms, 
and  can  recover  thereon  the  same  as  though  specially  named  therein.  In  the 
case  of  a  special  guaranty,  however,  the  liberty  of  accepting  Its  terms  la  am- 
flned  to  the  person  to  whom  it  Is  addressed,  aud  no  cause  of  action  can  arise 
thereon  except  by  their  action  in  complying  with  its  ccmditions.  *  •  •  The 
common-law  rule  applies  to  contracts  of  guaranty,  as  well  as  to  other  oon- 
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tracts,  that  a  consideration  Is  necessary  to  render  them  valid,  and  that,  miless 
such  ccnsideratlon  be  acknowledged  by  the  contract  Itself,  It  Is  stlU  necessary 
to  prove  one  In  order  to  recover  thereon.  •  •  •  In  the  case  of  a  special 
guaranty  the  conslderati<m  necessary  to  support  the  promise  may  be  either 
one  furnished  by  the  principal  to  the  guarantor,  or  by  the  promisee  to  either 
the  principal  or  some  third  person,  according  to  the  terms  of  the  guaranty. 
•  •  •  A  general  letter  of  credit  Is  addressed  to  and  Invites  people  generally 
to  advance  money,  give  credit,  or  sell  property,  In  reliance  upon  It;  and, 
when  this  Is  done,  the  contract  Is  complete,  and  the  acceptor  becomes  a  party 
to  It,  and  may  enforce  It  for  his  own  benefit.  •  •  •  In  all  of  the  cases 
where  guarantors  have  been  held  liable,  even  to  third  persons,  upon  such  In- 
struments, the  letter  embraces  either  an  express  or  Implied  request  to  such 
pers<ms  to  advance  value  upon  the  faith  of  the  paper  therein  described;  and  It 
is  because  they  have  parted  with  value  upon  such  request  that  the  liability 
of  tbe  iwomisor  to  them  is  in«dlcated." 

Where  it  appears  that  the  person  sought  to  be  chained,  for  a 
valuable  consideration,  issued  a  letter  of  credit,  and  that,  upon 
the  faith  of  it,  the  plaintiff  gare  value  for  the  benefits  thereunder, 
a  cause  of  action  is  stated;  and  we  think,  in  addition,  that  if  the 
plaintiff,  relying  upon  the  faith  of  representations  or  statements 
of  defendants  that  the  letter  was  issued  for  a  valuable  considera- 
tion, parted  with  value,  then  a  cause  of  action  is  stated.  A  right 
to  recover  in  such  case  is  based  on  an  estoppel.  The  complaint 
does  not  allege  that  the  letter  of  credit  was  issued  for  a  valuable 
consideration;  the  theory  upon  which  a  right  to  recover  is  based 
being  that,  having  inquired  and  been  assured  by  defendants  that 
the  letter  of  credit  was  duly  issued  and  available  according  to  its 
terms,  the  plaintiff  then  accepted  it  in  payment  of  an  indebtedness. 
Under  the  decisions,  this  constituted  the  plaintiff  a  holder  for  value, 
the  law  being  that  one  who  accepts  a  letter  of  credit  in  payment  of 
a  debt  due  is  a  holder  for  value.  This  letter  does  not  purport  on 
its  face  to  have  been  issued  for  value  received ;  and  the  question 
remains,  notwithstanding  the  fact  that  the  plaintiff  is  a  holder  for 
value,  whether  a  good  cause  of  action  is  stated  without  an  allega- 
tion showing  that  it  was  issued  by  defendants  for  a  consideration. 

Were  this  a  promissory  note,  or  governed  by  similar  rules,  then 
it  would  not  be  necessary  to  allege  that  it  was  issued  for  a  consider- 
ation; it  having  been  held  in  Underbill  v.  Phillips,  10  Hun,  591, 
fhat  in  an  action  on  a  negotiable  promissory  note  it  was  not  neces- 
sary to  allege  or  prove  a  consideration ;  and  in  Camright  v.  Gray, 
57  Hun,  518,  11  N.  Y.  Supp.  278,  affirmed  127  N.  Y,  92,  27  N.  E. 
885,  it  was  held  that  it  was  not  necessary  to  prove  value  in  an  ac- 
tion on  a  negotiable  promissory  note.  These  decisions  are  based 
upon  the  statute  in  this  state  relating  to  promissory  notes,  and 
npon  the  privilege  which  promissory  notes,  like  bills  of  exchange, 
enjoy  (a  privilege  not  conceded  to  other  unsealed  instruments)  of 
being  presumed  to  be  founded  upon  a  valuable  consideration. 
Story,  Prom.  Notes  (7th  Ed.)  p.  234,  §  181. 

With  respect  to  letters  of  credit,  Daniel  on  Negotiable  Instru- 
ments (3d  Ed.,  §  1790)  says: 

"While  not  possessed  of  the  characteristics  of  negotiability  which  pertain 
to  bills  and  notes,  they  partake  of  them  to  such  an  extent  as  to  be  necessar 
rily  classed  as  negotiable  instruments." 

v.32N.y.8.no.7— 66 
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We  find,  however,  no 'authority  in  this  state  which  goes  to  the 
extent  of  holding  that  a  special  letter  of  credit,  such  as  is  here  in 
question,  is  negotiable. 

As  to  instruments  other  than  promissory  notes,  therefore,  partic- 
ularly instruments  in  writing,  such  as  special  lettCTS  of  credit, 
which  are  neither  negotiable  nor  assignable,  in  order  to  charge 
the  maker  or  drawer  with  liability  it  is  essential  to  prove  that 
such  instruments  were  made  for  a  consideration,  unless  such  lia- 
bility can  be  supported  by  an  estoppel.  Allegations  which  are  es- 
sential to  be  proved  should  be  alleged.  Applying  these  principles 
to  the  case  at  bar,  we  think  that,  unless  the  plaintiff  states  a  good 
cause  of  action  upon  the  theory  that,  as  the  result  of  the  represen- 
tations made  by  the  defendants,  he  accepted  the  letter  in  payment 
4>f  Boe's  indebtedness,  thus  becoming  a  holder  for  value,  and  so  en- 
titled to  avail  himself  of  the  terms  of  the  letter  of  credit,  then  the 
dismissal  of  the  complaint  was  right  See  Bank  v.  Myles,  73  N.  Y. 
337;  Birckhead  v.  Brown,  5  Hill,  634;  Bank  v.  Kaufman,  93  N.  Y. 
273;  Leslie  v.  Bassett,  129  N.  Y,  525,  29  N.  E.  834. 

This  we  regard  as  the  sole  theory  upon  which  the  complaint  can 
be  supported,  as  we  do  not  think  there  is  much  force  in  the  other 
grounds  relied  upon,  one  of  which  is  that  the  refusal  of  Munroe  & 
Oo.  of  Paris  to  accept  the  draft  created  some  liability  as  t^ainst 
the  defendants.  The  defendants  could  not  be  held  liable  for  the  re- 
fusal of  Munroe  &  Co.  of  Paris  to  accept,  unless,  for  a  considera- 
tion, they  contracted  that  they  would  accept,  or  unless,  because  of 
plaintiff's  being  a  holder  for  value,  to  whom  representations  were 
tnade,  the  defendants,  as  against  him,  are  estopped.  Practically, 
then,  the  question  narrows  down  to  the  construction  to  be  given 
to  the  language  of  the  complaint.  If  it  therein  appears  that  the 
defendants  contracted  with  the  plaintiff,  for  a  valuable  considera- 
tion, that  Munroe  &  Co.  of  Paris  would  accept  plaintiff's  drafts,  or 
if  plaintiff  parted  with  value  upon  the  faith  of  the  letter  of  credit 
in  a  way  to  create  an  estoppel,  then  the  complaint  is  suiBcient 

Upon  the  first  branch,  plaintiff  insists  that  the  words,  in  the  let- 
ter of  credit,  "Commission  as  arranged,"  are  a  statement  of  a  con- 
sideration to  the  defendants;  while  the  defendants  as  strenuously 
insist  that  they  have  no  such  meaning,  but  are  a  mere  condensed 
method  of  saying  to  the  Paris  house,  ''Arrange  your  commission 
with  plaintiff  if  you  act  on  this  letter."  There  is  no  statement  in 
the  complaint  of  a  consideration  having  been  paid  to  the  defendants 
by  anyone;  and  the  attempt  to  resort  to  these  words  as  an  equiv- 
alent to  such  an  allegation  is  clearly  an  afterthought,  and,  aa  an 
afterthought,  we  think  it  without  force,  and  accept  the  construction 
contended  for  by  the  defendants. 

It  is  further  insisted,  however,  by  the  plaintiff  that: 

"There  Is  another  aspect  to  the  relation  of  the  parties.  The  defendants  om- 
stltuted  Boe  their  agent  to  deliver  the  letter  of  credit,  and  are  bound  by  bin 
acts,  and  are  chargeable  In  law  with  the  receipt  of  the  consideration  paid 
to  him  bjr  the  plaintiff,  and  are  liable  to  the  plaintiff  In  tbia  action  for  the 
amount  or  value  of  the  letter  of  credit." 
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If  there  is  anj  strength  in  this  argument,  it  arises  -not  from  the 
different  aspect  in  which  we  may  regard  the  relation  of  the  par- 
ties, but  from  that  portion  which  states  that  the  defendants  are 
chargeable  in  law  with  the  receipt  of  the  consideration  paid  to  Boe 
by  the  plaintiff,  which  brings  it  back  to  the  same  position  from 
which  we  have  been  considering  it 

Our  conclusion,  therefore,  is  that  unless  the  complaint  shows 
that  the  defendants  agreed,  for  a  valuable  consideration,  that  the 
draft  would  be  accepted,  or  expressly  in  writing  agreed  so  to  accept 
it,  or  nnless  the  plaintiff,  upon  the  faith  of  such  agreement  to  ac- 
cept, parted  with  something  of  value  to  Boe,  from  whom  he  received 
the  letter  of  credit,  then,  no  cause  of  action  is  stated.  In  the  lat- 
ter alternative  the  complaint  is  sustainable  upon  the  theory  of  an 
estoppel,  which  from  its  nature  requires  the  support  of  a  consider- 
ation. In  other  words,  nnless  there  is  a  parting  with  value,  it 
is  difficult,  if  not  impossible,  in  any  given  case,  to  create  an  es- 
toppel. Here  it  is  alleged  that  the  defendants  duly  issued  and 
delivered  to  Boe  the  letter  of  credit,  and  that  the  defendants  in- 
formed the  plaintiff,  before  he  accepted  it,  that  the  same  had  been 
duly  issued,  and  was  available  for  the  full  amount  thereof.  This 
we  do  not  regard  as  equivalent  to  a  statement  that  a  consideration 
had  been  given  for  the  letter  of  credit  It  was,  however,  equivalent 
to  saying  to  the  plaintiff  that  it  was  valid,  and  that  the  obliga- 
tion created  by  it  would  be  met  according  to  its  terms.  This  cer- 
tainly would  justify  the  plaintiff  in  acting  upon  the  faith  of  such 
representations;  and  where,  as  here,  he  did  so  act,  and  received 
the  letter  of  credit,  giving  therefor  a  valuable  consideration  by  tak- 
ing it  in  payment  of  a  debt  (which,  upon  all  the  authorities,  would 
make  him  a  bona  fide  holder  for  value),  we  do  not  see  why,  upon 
such  facts,  the  defendants  should  not  be  held  liable.  In  otiier 
words,  the  defendants  having,  upon  the  application  of  Boe,  extended 
to  the  latter  a  credit  available  in  favor  of  the  plaintiff,  which  the 
plaintiff  received,  but  which,  before  taking,  he  inquired  about  from 
the  defendants  as  to  its  availability  according  to  its  terms,  and, 
after  assurances  such  as  were  here  given,  it  having  been  then  re- 
ceived by  the  plaintiff  for  value,  we  think  that,  irrespective  of  the 
question  whether  or  not  the  defendants  received  any  consideration 
from  Boe  therefor,  the  plaintiff,  as  against  the  defendants,  is  en- 
titled to  recover. 

With  respect  to  the  other  question,  as  to  the  amendment,  it  was 
clearly  a  matter  of  discretion;  nor  by  the  refusal  was  the  plain- 
tiff injured.  The  action  being  against  the  drawer,  it  would  add 
no  strength  to  the  cause  of  action  to  allege  that  the  firm  upon 
whom  the  letter  was  drawn  was  the  same  identical  firm,  but  resi- 
dent in  another  place.  Its  liability  is  predicated  upon  its  refusal 
to  secure  to  plaintiff  the  credit  as  provided  in  the  letter;  and 
whether,  as  proof  of  this,  it  is  shown  that  the  defendants  themselves, 
or  some  house  upon  whom  they  drew  the  letter,  refused,  would  not 
strengthen  the  plaintiff's  position.  If,  by  reason  of  the  issuance  of 
such  letter,  the  plaintiff  secured  rights  as  against  the  defendants. 
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he  can  maintain  this  action  as  against  them,  whether  they  drew 
the  letter  of  credit  upon  themselyes  ta  Paris  or  upon  some  other 
firm. 

We  think,  therefore,  that  the  exceptions  are  well  taken,  and  that 
there  should  be  a  new  trial,  with  costs  to  plaintiff  to  abide  the 
event. 

VAN  BRUNT,  P.  J.  I  concnr  in  the  conclusion  arrived  at  by  Mr. 
Justice  O'BRIEN  in  the  case  at  bar.  But  I  do  not  concur  in  his 
definition  of  what  is  now  understood  in  the  commercial  world  as  a 
"letter  of  credit"  In  the  disposition  of  the  question  involved  in 
this  case  there  seems  to  be  no  necessity  -for  a  discussion  upon  that 
point.  It  appears  that  the  plaintiff  took  this  letter  of  credit  for 
value,  accepting  it  as  payment  for  a  debt  due  by  the  person  from 
whom  he  received  it  Prior  to  its  acceptance  the  plaintiff  made 
inquiry  of  the  defendants,  and  was  assured  by  them  that  it  had  been 
duly  issued,  and  was  available  for  the  full  amount  thereof,  in  the 
manner  provided  by  the  terms  thereof.  The  defendants  having 
made  this  representation,  upon  which  the  plaintiff  accepted  the  letter 
of  credit  for  value,  are  estopped  from  alleging  that  it  was  issued 
without  value  or  because  of  fraudulent  representation.  The  plain- 
tiff, having  taken  it  in  good  faith  for  value,  after  the  representations 
made,  has  an  undoubted  right  to  enforce  it 

It  is  suggested  by  Mr.  Justice  FOLLETT  that  the  representation 
was  simply  that  the  letter  was  genuine  and  available  according  to  its 
terms.  If  the  letter  was  genuine  and  available  according  to  its 
terms,  it  is  di£9cult  to  see  why  the  plaintiff  has  not  a  right  to  en- 
force It,  and,  if  it  turned  out  not  to  be  available  according  to  its 
terms,  why  he  has  not  a  right  to  recover  the  damages  sustained. 

The  exception  should  be  sustained,  and  a  new  trial  ordered,  with 
costs  to  the  plaintiff  to  abide  the  event 

FOLLETT,  J.  (dissenting).  This  action  is  to  recover  on  a  special 
letter  of  credit,  issued  February  26, 1892,  by  the  defendants,  bankers 
of  New  York,  to  Carsten  Boe,  and  addressed  to  Munroe  &  Co.,  bank- 
ers of  Paris,  France,  for  £600  sterling.  March  10, 1892,  this  letter  was 
delivered  by  Carsted  Boe  to  the  plaintiff,  in  payment  of  a  debt  for 
£600  sterling;  and  on  the  same  day  the  plaintiff  drew  his  bill  of 
exchange  on  Munroe  &  Co.  0(f  Paris,  France,  for  £600,  which  that 
firm  refused  to  honor,  upon  the  ground,  as  it  is  alleged  in  the  answer, 
that  the  latter  was  issued  without  consideration,  and  was  obtained 
by  fraud. 

Aside  from  certain  excepted  cases,  a  plaintiff  who  seeks  to  recover 
on  a  contract  must  allege  and  prove  a  consideration  for  the  promise. 
The  excepted  cases  are  contracts  under  seal,  contracts  executed 
pursuant  to  a  statute,  promissory  notes,  and  inland  bills  of  exchange. 
1  Rev.  St  p.  768;  Carnwright  v.  Gray,  127  N.  Y.  92, 27  N.  E.  835;  Moak, 
Van  Santv.  PI.  164.  If  the  contract  sued  on  recites  a  consideration^ 
and  is  set  forth  in  the  complaint,  it  is  a  sufficient  allegation  of  a  con- 
sideration.    The  case  at  bar  does  not  fall  within  any  of  the  excep- 


Digitized  by 


Google 


Sup.  Ct.]  IN   KB   HQTCHIBON'B   E8TATB.  869 

tiona  It  is  not  alleged  in  the  complaint  that  the  defendants  re- 
ceived a  consideration  for  the  letter  of  credit,  or  that  they  ever  repre- 
sented that  they  did,  and  a  cause  of  action  is  not  stated.  It  is 
urged  that  the  defendants  are  estopped  from  denying  that  they  re- 
ceived a  consideration  for  the  letter.  This  argument  is  founded  on 
the  allegation  that  defendants  represented  to  the  plaintiff  "that  said 
letter  of  credit  had  been  duly  issued  by  them,  and  was  available 
for  the  full  amount  thereof  in  the  manner  provided  by  the  terms  of 
the  said  letter  of  credit  or  advice."  This  was  but  a  representation 
that  the  letter  was  genuine  and  available  according  to  its  terms.  By 
its  terms  no  action  could  be  maintained  thereon  by  Carsten  Boe 
without  alleging  and  proving  a  consideration  therefor.  It  is  not  al- 
leged that  defendants  knew,  when  said  representation  was  made, 
that  the  plaintiff  was  about  to  take  the  letter  from  Carsten  Boe  in 
payment  of  a  debt,  or  for  any  purpose,  or  in  any  manner.  There  is 
no  estoppel  in  the  case,  and  the  plaintiff  stands  in  the  shoes  of 
Carsten  Boe.  The  plaintiff's  exceptions  should  be  overruled,  his  mo- 
tion for  a  new  trial  denied,  and  a  judgment  ordered  for  the  defend- 
ants, wll^  costs. 


In  re  HUTCHISON'S  ESTATE. 

In  re  OAKES  et  al. 

(Supreme  Oourt,  General  Term,  First  Department    February  16,  1895.) 

1.  ExBcnroBs  and  Administrators — Accounting — ConNSBL  Frbs. 

It  Is  not  a  matter  within  the  discretion  of  the  executor  to  determine 
what  are  reasonable  counsel  fees  to  be  paid  by  hlra,  but  that  Question  Is 
to  be  determined  by  the  court  which  passes  on  his  acts. 
S.  Same— Action  to  Consthub  Will. 

Where  an  action  Is  brought  to  constrae  a  will,  and  the  executors  are 
made  parties,  they  will  be  allowed  for  counsel  fees  expended  by  them  In 
securing  a  construction  of  the  will  agreeable  to  Intention  of  testator. 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  accounts  of  Jane  Oakes  and  another, 
as  executors  of  the  estate  of  William  Hutchison,  deceased.  From 
a  decree  disallowing  certain  charges  and  expenses  for  counsel  fees 
paid  In  actions  brought  against  the  estate,  in  which  the  executors 
were  parties  defendant,  they  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Henry  L.  Sprague,  for  appellants. 

Walter  8.  Logan,  for  respondent  BosenthaL 

George  C.  Austin,  for  respondent' Austin. 

PARKER,  J.  A  trustee's  duty  is  not  satisfied  by  merely  de- 
fending suits  which  tend  to  diminish  the  trust  estate.  He  is 
bound  as  well  to  use  due  diligence  to  carry  out  the  intention  of  the 
creator  of  the  trust,  and,  when  an  assault  is  made  upon  the  trust 
instrument  by  means  of  a  suit  in  equity,  if  there  be  a  defense  to  it, 
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he  should  make  it  If  the  suit  be  one  for  the  constmction  of  the 
instrument,  he  is  bound  to  present  to  the  court  the  reasons,  if 
any  there  may  be,  which  call  for  such  a  construction  of  the  will 
as  accords  with  the  intention  of  the  trust  maker.  Were  the  rale 
otherwise,  it  might  be  possible  for  the  beneficiaries  of  trust  estates, 
in  some  instances,  through  forms  of  legal  procedure,  to  obtain 
possession  thereof  upon  such  terms  as  they  should  mutually  agree 
upon ;  and  thus  would  the  intention  of  the  creator  of  the  trast  be 
thwarted.  Such  a  result  the  law  will  not  tolerate,  and  to  prevent 
the  possibility  of  its  accomplishment  it  burdens  lie  trustee  with 
the  responsibility  of  using  reasonable  care  and  diligence  to  protect 
and  execute  in  all  its  integrity  the  provisions  of  the  instroment 
creating  the  trust,  and  appointing  him  to  attend  to  its  execution. 
And  this  duty  is  none  the  leas  obligatory  because  he  happens  to 
be  a  beneficiary  under  the  instrument,  of  which  he  is  also  the 
trustee,  and  may  to  some  extent  profit  by  a  successful  defense  of 
a  suit  which  assails  one  or  more  of  its  provisions.  The  necessary 
and  reasonable  expense  incurred  by  the  trustee,  in  the  performance 
of  any  duty  imposed  upon  him  by  law,  constitutes  a  charge  upon 
the  estate,  and  he  is  entitled  to  be  reimbursed  therefrom. 
In  Noyes  t.  Blakeman,  3  Sandf.  531,  the  court  said: 

"Tbe  object  of  the  suits  by  plaintiffs  was  to  cbarge  the  debts  of  the  inaol- 
vent  husband  upon  the  trust  estate;  In  other  words,  to  set  aside  the  trust 
deed.  •  •  •  The  defense  of  these  suits  was,  therefore,  a  duty  which  the  law 
Imposed  upon  the  trustee,  and  for  all  reasonable  expenses  incurred  by  him  in 
the  discharge  of  this  necessary  duty  he  was  entitled  to  reimburse  hinu^ 
from  the  funds  In  hand,  and  from  such  other  as  he  might  thereafter  receive 
from  the  trust  estate.  The  law  Is  clearly  settled,  and  it  would  be  a  reproach 
to  Its  principles  or  Its  administration  were  It  otherwise,  that  all  necessary 
expenses  of  a  trustee— that  is,  all  expenses  of  every  kind  which  are  reason- 
able, and  in  goood  faith  incurred  by  him  for  the  defense,  protection,  or  lep- 
aratjon  of  the  estate— are  to  be  treated  in  equity  as  a  charge,  in  all  cases, 

'upon  the  rents  and  profits;  and,  when  Incurred  for  the  benefit  of  the  wh<de 
estate,  •  •  •  upon  the  Inheritance  and  fee.  Tbe  doctrine  In  equity  Is  so 
unquestionable  and  familiar  that  it  may  be  regarded  as  elementary  that  all 
tiie  necessary  expenses  of  a  trustee  are  to  be  reimbursed  to  blm  out  of  tbe 
estate,  although  no  provision  whatever  in  relation  to  sncb  expenses  is  c<»- 
talned  in  the  deed  or  other  instrument  by  which  the  trust  is  created.    In  ev- 

.  ery  such  Instrument  there  is  an  implied  direction  that  all  such  expenses  as 
the  preservation  or  protection  of  the  estate  may  require  shall  be  incurred,  and 
an  implied  stipulation  or  promise  that,  when  incurred,  they  shall  be  a  charge 
upon  the  estate." 

Irving  T.  De  Kay,  9  Paige,  521,  and  Wetmore  v.  Parker,  62  N.  T. 
451,  were  each  actions  brought  by  the  executors  for  a  construction 
of  the  will,  and  counsel  fees  were  allowed  on  the  ground  that  they 
were  necessarily  and  properly  incurred  in  the  faithful  performance 
of  the  duties  of  the  executors.  Other  cases  might  be  cited  to  the 
same  effect,  but  the  rule  is  deemed  too  well  settled  to  require  fur- 
ther amplification  of  authority.  What  constitutes  reasonable 
counsel  fees  is  not  committed  to  the  discretion  of  the  trustee.  The 
court  which  passes  upon  his  accounts  must  determine  that  ques- 
tion. First  it  will  inquire  whether  the  trustee  had  the  right  to 
incur  any  expense,  and,  if  that  question  be  decided  in  the  afiSrm- 
ative,  it  will  next  determine  what  amount  it  was  reasonable  and 
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necessary  for  him  to  have  expended  for  the  purpose;  and,  if  his 
actual  expenditures  exceed  such  sum,  the  excess  must  be  borne  by 
the  trustee  personally.  In  this  case  the  learned  surrogate  has 
found  that  the  executors  have  paid  out,  in  various  litigations,  for 
counsel  fees,  the  sums  of  money  which  they  ask  to  be  credited 
with  on  this  accounting  as  executors  of  the  last  will  and  testa- 
ment of  William  Hutchison,  deceased.  He  has  also  found  as  a 
conclusion  of  law  that  such  fees  were  "not  paid  for  services  or 
work  rendered  to  this  estate,  but  were  improper  and  unnecessary 
payments,  and  should  be  disallowed."  That  a  part  of  the  sums  thus 
paid  out  were  not  properly  chai^eable  against  the  estate  seems 
to  us  very  clear.  The  record  retainer  of  some  of  the  counsel  was 
for  the  beneficiaries  under  the  will,  having  no  ofQcial  connection 
with  that  instrument,  and  the  number  of  counsel  employed  would 
seem  to  be  far  beyond  the  necessities  of  such  a  presentation  of  the 
trustee's  side  of  the  case  as  the  law  enjoins.  Their  number  sug- 
gests instead  the  practice  of  personal  litigants,  in  a  doubtful  con- 
test, reaching  out  for  everything  which  gives  promise  of  the  slight- 
est assistance.  But,  while  all  the  claims  of  the  executors  for  coun- 
sel fees  paid  should  not  have  been  allowed,  we  think  the  surrogate 
was  wrong  in  deciding  that  the  executors  of  the  will  of  William 
Hutchison  were  not  entitled  to  be  reimbursed  to  any  extent 
whatever  for  the  expenses  incurred  by  them  in  certain  litigations 
intended  to  affect  the  diliposition  of  the  estate.  There  were,  it 
seems  to  us,  two  suits  in  which  the  executors  were  parties  in  their 
ofBcial  capacity,  which  it  was  their  duty  to  defend.  True,  the  inter- 
position of  a  defense  may  have  been  agreeable  to  their  inclinations, 
but  that  fact  cannot  add  to  or  take  from  the  legal  measure  of  their 
duty.  An  investigation  of  the  record  for  the  purpose  of  ascer- 
taining whether  it  was  their  right  and  duty  to  defend  in  their  ofll- 
cial  capacity  the  suits  brought  against  them  as  such  discloses  that 
William  Hutchison  died  in  1875,  leaving  a  will,  in  which  he  dis- 
posed of  an  estate  exceeding  |1,000,OOU;  the  use  of  the  entire  es- 
tate being  given  to  his  wife  for  life,  with  power  to  appoint  the  same 
to  five  children  and  the  issue  of  a  deceased  child.  By  a  codicil 
lie  subsequently  modified  the  power  of  appointment  so  as  to  direct 
that  the  share  of  two  of  the  appointees  should  be  held  in  trust  dur- 
ing their  lives,  the  interest  to  be  applied  to  their  use,  and  the  prin- 
cipal to  go  to  their  issue,  if  any,  at  their  respective  deaths.  The 
life  tenant  (testator's  widow),  died  in  1883,  leaving  a  will,  in  which 
she  disposed  of  her  property,  and  also  attempted  to  exercise  the 
power  of  appointment  contained  in  the  will  of  her  husband.  In 
what  manner  she  made  performance  under  power  of  appointment 
it  will  not  be  useful  to  state.  It  is  sufficient  to  say  that  it  was  not 
at  all  satisfactory  to  some  of  the  appointees,  and  they  objected  to 
the  probate  of  her  will.  Their  contest  was  unsuccessful,  although 
waged  until  the  judgment  of  the  court  of  last  resort  was  rendered. 
The  surrogate  has  found  that  in  that  contest  the  executors  paid 
out  for  counsel  fees  the  sum  of  $28,388.47,  at  the  same  time  hold- 
ing that  no  part  of  that  sum  was  properly  chargeable  against  the 
estate  of  William  Hutchison.     It  requires  but  the  mere  statement 
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of  the  facts  to  make  it  clear  that  the  surrogate's  decisioQ,  in  such 
respect,  was  well  founded. 

The  executors  were  accounting  for  the  manner  in  which  they  had 
discharged  their  duties  under  the  will  of  William  Hutchison,  and, 
because  they  also  happened  to  be  the  executors  of  the  will  of  Win- 
ifred Austin,  gave  them  no  right  or  authority  to  charge  the  estate 
of  William  Hutchison  with  the  expenses  incid^it  to  the  probate 
of  her  will.  While  the  contest  over  the  probate  of  the  will  of 
Winifred  Austin  was  pending  an  action  was  brought  by  one  ot 
the  contestants  for  the  purpose  of  obtaining  a  judicial  construc- 
tion of  the  wills.  The  complaint,  among  other  things,  "demands 
Judgment  that  the  court  shall  adjudicate  and  determine  the  proper 
construction  and  effect  of  said  wills  and  codicil  of  William  Hutch- 
ison, and  shall  adjudicate  and  determine  the  rights  of  the  parties 
hereto  in  and  to  his  estate  and  the  money  and  property  left  by  him 
as  aforesaid,  and  shall  direct  a  distribution  of  tiie  same  accord- 
ing to  their  respective  rights;  the  costs  of  this  action  to  be  paid 
out  of  the  said  estate  of  William  Hutchison."  The  executors  of 
the  estate  of  William  Hutchison  were  parties  defendant  to  that 
suit  in  their  official  capacity,  and  the  reference  made  to  the  prayer 
of  the  complaint  suggests  at  once  that  it  was  not  unlikely  that 
they  were  called  upon  to  advocate  such  a  construction  of  the  in- 
strument as  would  conform  to  the  intention  of  their  testator.  But 
there  is  further  and  convincing  evidence  that  such  waA  the  fact. 
During  the  four  years  that  this  contest  was  waged  in  the  several 
courts  it  so  happened  that  of  the  three  decisions  made  no  two  were 
alike.  The  court  of  appeals,  speaking  through  Judge  Finch  (Aus- 
tin r.  Oakes,  117  N.  Y.  577,  23  N.  E.  193)  said: 

"The  primary  question  raised  in  tliis  case  is  whether  tiie  will  at  the  te*' 
tator  gave  to  his  wife  a  shigle  power  ot  appointment  only,  or,  In  addition 
thereto,  a  second  and  broader  power,  although  limited  in  its  operation  to  the 
shares  Intended  for  the  son  James  and  the  grandson  Charles,  and  to  the  con- 
tingency of  the  death  of  either  withont  issae  during  the  llfetinie  of  the  widow. 
Stated  in  more  conventait  form,  the  inquiry  is  whether  the  power  of  app<rfnt- 
meut  recited  in  the  testator's  codicil  is  a  new  and  distinct  and  separate  power, 
adequate  to  sustain  the  appointment  made,  or  not  so  adequate,  and  mer«dy 
a  reference  to  the  one  already  given  in  the  wHI  Itself.  Upon  this  question  the 
trial  court  and  the  general  term  have  differed  with  so  much  of  sensible  and 
potinent  reasoning  as  to  make  a  final  determination  not  altogether  easy." 

In  view  of  this  determination  by  the  court,  it  is  clear  that  it 
cannot  be  denied  that  it  was  the  right,  and  the  duty  fui  well,  ot 
the  executors  of  the  will  of  William  Hutchison,  to  use  reasonable 
diligence  to  secure  such  a  construction  of  the  will  as  should  be 
a^^eable  to  the  intention  of  the  testator.  That  being  so,  they  had 
authority  to  incur  such  expenses,  including  payment  of  counsel 
fees,  as  should  be  reasonable  and  necessary  in  the  due  performance 
of  such  duties.  The  surrogate  denied  to  them  any  rights  of  reim- 
bursement whatever,  but,  if  the  views  we  have  expressed  are  correct; 
it  follows  that  this  was  error. 

Charles  Austin,  after  the  death  of  Winifred  Austin,  also  com- 
menced a  suit,  the  object  of  which  was  to  obtain  partition  of  cer- 
tain premises  of  which  William  Hutchison  died  seised.     The  ex- 
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ecntore  of  his  will,  as  sach,  were  made  parties  defendant,  and  the 
same  questions  arose  in  the  partition  suit  as  were  involved  in  the 
construction  suit  which  we  have  considered^  and  for  precisely  the 
same  reasons  we  think  that  the  executors  were  entitled  to  be  reim- 
bursed for  the  necessary  and  reasonable  expenses  incurred  by  them 
in  its  defense. 

So  much  of  the  decree  of  the  surrogate's  court  as  denies  the  right 
of  the  executors  to  any  reimbursement  whatever  for  legal  expenses 
and  disbursements  in  the  suits  of  James  Austin  against  Jane 
Oakes  and  others  and  Charles  Austin  against  Jane  Oakes  and 
others  should  be  reversed,  and  the  matter  remanded  to  the  surro- 
gate's court  for  farther  adjudication.     All  concur. 


In  re  GAFFNHT. 

(Supreme  Court,  General  Term,  Second  Department    February  11,  1895.) 

DnoHABSx  or  Officer— Applicatiok  for  Rbin8ta.tsmbrt— Lachsb. 

An  application  by  a  discharged 'employ^  of  a  city  to  compel  his  rein- 
statement, on  tbe  ground  ttiat  he  was  an  honorably  discharged  soldier,  is 
barred  by  lacbes  when  not  made  until  two  years  and  nine  months  after 
his  dlfldisrge. 

Appeal  from  special  term,  Kings  county. 

Application  by  Patrick  H.  Gaffney  for  a  writ  of  mandamus  against 
Frank  Squier,  as  commissioner  of  the  department  of  parks  in  the 
city  of  Brooklyn,  to  reinstate  relator  as  a  laborer  in  told  department 
on  the  ground  that  he  was  an  honorably  discharged  Union  soldier 
of  the  late  Civil  War.  The  application  was  denied,  and  relator 
appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

"  Sidney  Williams  (G.  B.  Van  Wart,  of  counsel),  for  appellant 
Albert  G.  McDonald,  Corp.  Counsel  (Howard  O.  Wood,  of  counsel), 
for  respondent 

PRATT,  J.  The  relator  herein  slept  upon  his  right  too  long  to 
be  entitled  to  the  relief  he  seeks.  This  application  is  made  two 
years  and  nine  months  after  the  alleged  time  of  discharge.  Relator 
must  bear  the  result  of  his  own  carelessness.  His  laches  prevents 
his  reinstatement  In  re  Shay  (Sup.)  15  N.  Y.  Supp.  488.  The 
special  term  of  this  court,  affirmed  by  the  general  term,  held  that 
the  laches  of  one  year  and  six  months  rendered  reinstatement  im- 
possible. See,  also.  In  re  Wortman  (Sup.)  2  N.  Y.  Supp.  324;  People 
V.  Hayden,  City  Ct.  Brooklyn,  July  31,  1890.  I  recommend  affirm- 
ance without  an  opinion.     All  concur. 


LABENBTJRG  v.  COMMERCIAL  BANK  OF  NEWFOUNDLAND. 

(Supreme  Court,  Spedal  Term,  New  York  Ck>unty.    February,  1895.) 

FoBEiGK  (k)BPORATio»s— Actions— Averment  of  JuRiaDicriONAi.  Facts. 

Tbe  rule  that  an  attachment  cannot  l>e  issued  against  a  foreign  corpora- 
tion unlen  it  affirmatively  appears  either  that  plaintiff  is  a  resident  of 
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the  state,  or,  If  a  nonresident,  that  the  action  la  on  a  contract  made 

within  the  state  or  relates  to  property  within  the  state,  or  that  the  caose 
of  action  arose  within  ihe  state  (Code  Civ.  Proa  {  1780),  does  not  render 
an  attachment  void  merely  because  it  was  granted  without  snch  showing, 
but  the  defect  may  be  cured  by  a  affidavit  filed  nunc  pro  tunc. 

Action  by  Ladenburg  against  the  Commercial  Bank  of  Newfound- 
land. Defendant  movea  to  vacate  an  attachment  Denied  on  con- 
dition. 

Mapes  &  Eelly,  for  plaintiff. 
Steinhardt  &  Ooldman,  for  defendant 

DTGRAHAM,  J.  The  general  term  of  this  court  has  dedded  in 
a  number  of  cases  that,  in  order  to  justify  the  issuing  of  an  attach- 
ment against  a  foreign  corporation,  it  must  aflBrmatively  appear  that 
the  plaintiff  is  either  a  resident  of  this  state,  or,  if  a  nonresident 
that  the  action  is  brought  to  recover  damages  for  a  breach  of  a 
contract  made  within  this  state,  or  that  the  action  related  to  prop- 
erty within  this  state,  or  that  the  cause  of  action  arose  within  this 
state,  to  comply  with  section  1780  of  the  Code  of  Civil  Procedure; 
and  that,  where  any  of  the  facts  as  required  by  section  1780  of  the 
Code  did  not  appear,  the  attachment  was  therefore  irregular,  and 
would  be  vacated  upon  motion.  Bee  Smith  v.  Milk  Co.,  70  Hun, 
348,  24  N.  Y.  Supp.  79;  Talcott  v.  Indemnity  Co.,  81  Hun,  577,  30 
N.  Y.  Supp.  1118.  This  rule  having  become  thus  settled  in  this 
department,  whatever  my  individual  opinion  may  be,  I  do  not  fed 
at  liberty  to  disregard  it  I  am  aware  that  a  serious  question  has 
been  presented  as  to  the  power  of  the  legislature  to  restrict  the 
jurisdiction  of  the  supreme  court,  and  that  doubt  is  well  expressed 
by  Mr.  Justice  Parker  in  his  opinion  delivered  at  the  general  term 
in  Selser  Bros.  Co.  v.  Potter  Produce  Co.,  77  Hun,  315,  28  N.  Y.  Sapp. 
428.  Subsequent  to  the  decision  of  that  case,  however,  Talcott  v. 
Indemnity  Co.,  supra,  reaffirmed  the  rule  before  established.  In 
Robinson  v.  Navigation  Co.,  112  N.  Y.  322,  323,  19  N.  E.  625,  the 
court  of  appeals  appears  to  have  held  that  an  action  by  a  nonresi- 
dent plaintiff  against  a  foreign  corporation  can  be  maintained  only 
in  the  cases  specified.  The  attention  of  the  court,  however,  was 
not  called  to  the  limitation  of  the  power  of  the  legislature  to  re- 
strict the  jurisdiction  of  the  supreme  court  in  cases  over  which  it 
had  jurisdiction  prior  to  the  adoption  of  the  constitution.  If  the 
legislature  had  power  thus  to  restrict  the  jurisdiction  of  the  su- 
preme court  over  actions  against  foreign  corporations,  I  can  see 
no  reason  why  it  would  not  have  power  to  restrict  such  jurisdic- 
tion over  domestic  corporations,  or  any  other  actions  against  indi- 
vidual defendants,  and  thus  seriously  restrict  the  jurisdiction  of 
the  supreme  court;  while  over  actions  in  the  superior  city  courts 
it  has  been  expressly  held  that  the  legislature  had  no  pow^er  to 
restrict  their  jurisdiction.  Popflnger  v.  Yutte,  102  N.  Y.  39,  6  N.  E. 
259.  I  should  hardly  feel  at  liberty,  however,  in  view  of  the 
former  decision  of  the  general  term  of  this  court  and  of  the  court 
of  appeals,  to  hold  this  provision  of  the  Code  unconstitutional. 

The  question  was  also  presented  on  this  motion  as  to  the  power 
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of  the  court  to  allow  a  person  obtaining  an  attachment,  which  the 
jastice  should  not  hare  granted  because  of  a  failure  to  allege  the 
facts  of  the  residence  of  the  plaintiff,  to  file  an  affidavit  nunc  pro 
tunc,  setting  up  such  fact  In  the  case  of  Adler  v.  Fraternal 
Circle  (Sup.)  19  N.  Y.  Supp.  885,  on  a  motion  to  vacate  an  injunc- 
tion, I  expressed  the  opinion  that  this  failure  to  state  the  facts 
was  jurisdictional,  and  could  not  be  cured  by  amendment  The 
question  was  not  directly  presented  there  as  to  whether  the  court 
would  have  power  to  allow  an  affidavit  setting  up  a  fact  that  ex- 
isted, and  which  would  give  the  court  jurisdiction  over  the  subject- 
matter  of  the  action  to  be  filed  nunc  pro  tunc  as  of  the  date  of  the 
granting  of  the  attachment  The  claim  of  the  moving  party  here 
is  that,  as  it  did  not  appear  that  the  court  had  jurisdiction  of  the 
cause  or  of  the  subject-matter  of  the  action,  the  attachment  was 
improperly  granted;  and  that  is  because  of  the  provision  of  sec- 
tion 1780  of  the  Code,  which  provides  that  the  courts  of  this  state 
shall  have  jurisdiction  as  against  foreign  corpwations  only  in  the 
cases  specified  in  the  section.  If  the  facts  existed  which  brought 
the  case  within  one  of  those  mentioned  in  the  section,  then  the 
court  has  jurisdiction  over  the  subject-matter  of  the  action,  and 
therefore  has  jurisdiction  to  issue  the  attachment  No  section 
of  the  Code  provides  that  to  justify  a  judge  in  granting  an  attach- 
ment the  facts  showing  jurisdiction  should  be  presented  to  him, 
and  the  general  rule  of  law  applies  that  the  jurisdiction  of  a 
superior  court  must  always  be  presumed.  Where,  therefore,  the 
facts  existed  which  gave  the  court  jurisdiction  of  the  subject- 
matter  of  the  action,  -"ud  where  a  cause  of  action  was  stated  in  the 
affidavits,  but  throut,^  inadvertence  a  fact  was  omitted  which  would 
show  that  the  case  was  one  of  those  mentioned  in  section  1780  of 
the  Code,  and  when,  as  a  fact,  the  court  did  have  jurisdiction  of  the 
subject-matter  of  the  action,  I  can  see  no  reason  why  the  court  has 
not  tiie  power  to  allow  an  affidavit  setting  forth  that  fact  to  be  filled 
nunc  pro  tunc  as  of  the  date  of  the  granting  of  the  attachment 
And  if  the  plaintiff  here  presents  such  an  affidavit,  showing  that 
the  jurisdictional  facts  existed  when  the  action  was  commenced,  I 
will  allow  it  to  be  filed  nunc  pro  tunc  as  part  of  this  motion.  In 
case  such  an  affidavit  be  filed,  the  motion  will  be  denied;  if  no  such 
affidavit  be  filed,  then  the  motion  will  be  granted.  In  either  case 
I  will  grant  a  stay  of  all  proceedings  pending  an  appeaL 


CHAMBERS  v.  CHAMBERS. 

(Supreme  Court,  Special  Term,  New  xork  County.    January,  1895.) 

1.  BviDBSCE — Documents— UHURcn  Register. 

A  church  register  is  not  admissible  as  evidence  or  ibe  facts  therein 
recited,  as  it  la  not  a  booli  required  to  be  kept  by  law. 
S.  Marriags— Action  to  annul— Evidehce. 

In  an  action  to  annul  a  marriage  on  the  ground  of  a  previous  existing 
marriage,  alleged  to  have  been  contracted  seven  years  before,  the  require- 
ment of  Code  Civ.  Proc.  §  1753,  that  "the  declaration  or  confession  of 
either  party  to  the  marriage  Is  not  alone  sufficient  as  proof,  but  other  aat- 
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Utfactory  eTldence  of  the  facts  must  be  produced,"  is  not  satisfied  by  the 
prodacti<»i  of  a  church  register  purporting  to  contain  an  entry  of  tlie 
marriage  In  Question,  without  producing  the  clergyman  who  solemnized 
it,  or  the  alleged  husband  by  the  preTious  marriage,  though  he  was  ac- 
cessible. 

A.ction  to  annul  a  marriage.    Plaintiff  moved  to  confirm  the  re- 
port of  the  referee.    Denied. 

Samuel  Tuttle,  for  plaintiff. 
Beuben  Mapelsden,  for  defendant. 

BEEEH AN,  J.  In  an  action  to  annul  a  marriage  on  the  groand 
of  a  previous  marriage  of  the  defendant,  which  is  still  in  force, 
section  1753  of  the  CJode  of  Civil  Procedure  prescribes,  among  other 
things,  that  a  final  judgment  annulling  the  marriage  shall  not  be 
rendered  by  default  without  proof  of  the  facts  upon  which  the  al- 
legation of  nullity  is  founded,  and  also  that  "the  declaration  or  con- 
fession of  either  party  to  the  marriage  is  not  alone  sufiScient  as 
proof,  but  other  satiirfactory  evidence  of  the  facts  must  be  pro- 
duced." The  proofs  in  this  case,  which  were  taken  before  the  ref- 
eree, do  not  seem  to  satisfy  this  requirement  Substantially  the 
only  proof  of  the  previous  marriage  complained  of  consists  of  the 
declarations  of  the  defendant,  testified  to  by  the  plaintiff.  A  mar- 
riage register  of  the  Beformed  Church  at  Belleville,  N.  J.,  purport- 
ing to  contain  an  entry  of  the  marriage  in  question,  was  produced  by 
the  minister  in  charge,  and  the  entry  read  in  evidence.  ISie  witness 
who  produced  the  book,  however,  did  not  himself  solemnize  the  mar- 
riage, was  not  present  when  it  took  place,  and  could  not  do  more 
than  identify  the  book,  and  state  that  the  entry  was  made  during 
the  incumbency  of  one  of  his  predecessors.  No  reason  appears  why 
the  clergyman  who  made  it  was  not  produced  as  a  witness,  and 
proof  of  the  fact  made  through  him.  Books  of  this  character  do  not 
prove  themselves,  nor  are  they  prima  Dacie  evidence  of  the  state- 
ments they  contain.  The  rule  here  is  the  same  as  in  England  that 
the  keeping  of  the  book  must  be  required  by  law  in  order  to  give 
it  credit  as  prima  facie  proof,  and  it  ib  on  this  ground  only  that  the 
English  courts  have  admitted  parish  registers  in  evidence  as  proof 
of  their  contents.  Of  course,  where  the  event  recorded  is  old,  and 
fn»n  the  nature  of  the  case  better  evidence  cannot  be  obtained, -tt 
may  be,  in  a  certain  class  of  cases,  that  the  record  would  be  admit- 
ted as  a  circumstance  tending,  with  others,  to  satisfy  a  reason- 
able mind  that  the  fact  to  be  proved  did  exist;  but  that  is  not  at 
all  this  case.  The  alleged  previous  marriage  is  stated  to  have  taken 
place  on  March  12,  1887,  and  it  should  not  be  difiicult  to  obtain 
competent  proof  oi  the  fact.  Nor  is  there  satisfactory  evidence,  out- 
side of  her  own  declaration,  of  the  identity  of  the  defendant  with 
the  woman  whose  marriage  is  so  recorded.  It  appears  from  tiie 
proofs  that  the  person  claimed  to  be  her  husband  by  the  previooa 
marriage  is  accessible,  but  he  was  not  produced  before  the  referee, 
and  no  reason  appears  for  his  not  being  examined.  Without  at- 
tempting further  to  discuss  the  evidence,  some  of  which  strikes  me 
as  improbable,  I  am  not  willing  to  grant  the  relief  asked  for  on  the 
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case  aa  it  baa  been  submitted  to  me.  The  action  is  one  of  the 
gravest  character,  and  the  judgment  asked  for  should  not  be  grant- 
ed unless  the  proofs  are  competent,  clear,  and  convincing,  especially 
as  there  is  a  child  by  the  marriage,  whose  status  will  be  gravely  af- 
fected by  the  action  of  the  court  The  fact  that  the  defendant  has 
made  default  in  pleading  does  not  relieve  the  plaintiff  from  the 
necessity  of  making  sudi  proof.  The  case  should  go  back  to  the 
referee  for  further  proof.  Let  an  order  be  submitted  to  me  ae- 
cordingly. 


BRANATTGH  v.  BASSELIN. 

(Supreme  Court,  General  Term,  Fourth  Department    Febrnary,  1895.) 

■Contracts— Intkrprbtatiow. 

A  contract  for  the  sale  of  bemlock  bark  growing  on  certain  land  re- 
eerved  to  the  seller  1,000  cords  of  bark,  but  provided  that  "If,  excluding 
the  said  1,000  cords,  there  shall  not  be  as  much  as  3  cords  per  acre  of 
bark  upon  said  lands,  then  party  of  the  first  part  [seller]  Is  to  pay  to 
party  of  the  second  part  one  dollar  per  cord  for  the  said  1,000  cords,  or 
one  dollar  per  cord  to  the  extent  that  the  said  lands  fall  to  produce  said 
3  cords  per  acre."  Bdd,  that  such  provision  meant  that  If,  excluding  the 
1,000  cords  reserved,  there  should  not  be  as  much  as  3  cords  per  acre, 
then  the  one  dollar  per  cord  for  the  1,000  cords  was  to  be  paid  oiUy  to  the 
extent  that  the  lands  failed  to  produce  3  cords  per  acre. 

Appeal  from  special  term,  Lewis  county. 

Action  by  Samuel  Branaugh  against  Theodore  B.  Basselin. 
From  an  interlocntoiy  judgment  sustaining  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  suflcient  to  con- 
Btitute  a  cause  of  action,  plaintiff  appeals.     Reversed. 

The  contract  referred  to  in  the  opinion  is  as  follows: 

"(1)  This  agreement,  made  and  entered  Into  on  the  5th  day  of  May,  188S, 
by  and  between  Theodore  B.  Basselin,  of  the  town  of  Croghan,  Lewis  county. 
New  York,  of  the  first  part,  and  Samuel  Branaugh,  of  Carthage,  New  York, 
of  the  second  part,  wltneeaeth: 

"(2)  Whereas,  the  party  of  the  first  part  hereto,  by  and  in  virtue  of  an  agree- 
ment in  writing,  dated  March  3,  1888,  purchased  of  Mary  Li.  Fisher  all  of  the 
hemlock  bark  on  trees  over  one  foot  In  diameter  at  a  height  from  the  ground 
aa  is  cnstomaiy  for  lumbermen  to  cut  said  tree  for  bark,  standing  and  growing 
on  the  four  west  ranges  of  township  four  (4)  Brown's  tract,  Lewis  county. 
New  Xork,  on  all  the  lands  In  said  townsUp,  all  In  Lewis  county,  and  owned 
by  said  Mary  L.  Fisher,  and  lying  north  of  the  village,  lots  (so  called)  as  sur- 
veyed by  N.  J.  Beach,  excepting  and  reserving  the  lands  adjoining  Beaver 
lake,  Francis  Lake,  and  Beaver  Fond;  the  reserve  line  to  be  determined  by 
actual  survey,  to  be  made  by  said  Mary  L.  Fisher,  at  her  expense,  on  or  be- 
fore the  first  day  of  August,  1888,  for  the  purpose  of  preserving  in  a  state  of 
nature  the  lands  surrounding  the  lakes  and  ponds  aforesaid. 

"(3)  And  whereas,  by  the  terms  of  said  contract,  said  Fisher  is  to  cause  said 
timber  land  to  be  surveyed  into  lots  of  about  one  hundred  and  sixty  acres 
each,  as  near  as  may  be,  and  cause  the  lots  so  surveyed  to  be  numbered  for 
designaUon: 

"(4)  Now,  for  value  received,  and  in  consld^ation  of  the  mutual  obliga- 
tions and  agreements  herein  set  forth  and  contained,  the  party  of  the  first 
|MUt  agrees  to  sell,  and  does  hereby  sell,  to  the  party  of  the  second  part  hereto, 
and  the  party  of  the  second  part  doth  hereby  agree  to  and  does  purchase  of 
the  party  of  the  first  part,  all  the  hemlock  bark  purchased  by  the  party  of  the 
first  part  hereto  from  Maiy  L.  Fisher  by  and  in  virtue  of  the  contract  herein- 
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bef(««  referred  to,  and  to  wbicb  contract  reference  Is  hereby  made  for  greater 
particularity,  and  for  the  following  price,  which  the  party  of  the  second  part 
agrees  to  pay  to  the  party  of  the  first  part,  as  follows: 

"(5)  Three  dollars  and  sixty  cents  per  acre  fc«  the  hemlock  bark  oo  each  and 
erery  acre  of  said  land  aforesaid,  and,  in  case  said  lands  yield  more  than  an 
average  of  6,000  poonds  of  hemlock  bark  per  axse,  then  and  in  that  case  the 
party  ot  the  second  part  agrees  to  pay  the  party  of  the  first  part  the  addi- 
tional sum  of  one  dollar  for  each  additional  2,000  pounds  of  hemlock  bark. 

"(6)  The  payments  under  this  contract  shall  be  made  as  follows,  tIs.: 
16,000  at  the  date  hereof;  and  balance,  at  the  rate  of  $3.60  per  acre  toe  the 
entire  acreage,  shall  be  paid  in  four  equal  annual  Installments,— the  first  In- 
stallment payable  November  1,  1888;  the  second  installment  payable  Norem* 
ber  1,  1889;  the  third  Installment  payable  Novemlier  1,  1890;  and  the  fourth 
Installment  payable  November  1,  1891,— with  Interest  upon  all  sums  unpaid 
with  each  Installment  In  case  the  said  lands  yield  more  than  an  average  of 
6,000  pounds  of  hemlock  bark  to  the  acre,  as  above  referred  to,  the  excess 
over  said  6,000  pounds  to  the  acre,  at  the  said  rate  of  one  dollar  for  each  ad- 
ditional 2,000  pounds  of  hemlock  bark,  shall  be  paid  to  said  Basselln  by  said 
Branaugta,  with  Interest  from  April  1,  18S8,  when  each  500  cords  are  delivered 
at  the  tannery  of  party  of  the  second  part. 

"(7)  The  party  of  the  second  part  shall  peel  and  remove  at  least  one  thou- 
sand cords  of  bark  during  the  first  year,  after  April  1,  1888,  and  at  least  four 
thousand  cords  of  bark  each  year  after  that,  until  all  the  hemlock  bark  upon 
said  lands  as  afoi%said  is  peeled  and  removed  pursuant  to  this  contract. 

"(8)  In  case  said  Branaugh  shall  cut  over  or  remove  the  hemlock  bark  from 
more  than  one  thousand  acres  of  said  lots  in  any  one  year,  then  and  in  that 
event  the  party  of  the  second  part  shall,  In  addition  to  the  annual  payment, 
based  upon  acreage  as  above  provided,  pay  to  said  Basselln,  on  the  1st  day 
of  November  of  that  year,  $3.60  for  each  additional  acre  so  cut  In  excess  of 
the  one  thousand  acres,  with  interest  thereon  from  the  date  hereof. 

"(9)  It  Is  further  agreed  that  the  bark  shall  be  peeled  and  taken  off  by  lota 
Oots  to  be  surveyed  as  aforesaid),  and  the  party  of  the  second  part  la  to  cot 
over  and  peel  the  bark  on  said  lots  but  once. 

"(10)  The  party  of  the  second  part  agrees  to  exercise  great  care  not  to  injure 
or  destroy  any  timber  or  bark,  except  as  shall  be  absolutely  necessary  in  peel- 
ing said  bark  and  removing  the  same,  and.  In  case  of  failure,  to  pay  all  dam- 
ages therefor. 

"(11)  It  is  further  agreed  that  the  party  of  the  second  part  shall  remove  the 
bark  peeled  to  his  tannery  as  soon  as  practicable  after  It  is  peeled,  having 
reference  to  seasons  and  conditions  of  roads;  and  it  Is  further  agreed  that 
when  said  bark  is  taken  to  said  tannery,  it  shall  be  fairly  and  honestly 
weighed  by  the  party  of  the  second  part,  and  an  accurate  detailed  account  of 
the  net  and  gross  weight  of  all  of  said  bark  delivered  during  the  month  be 
delivered  by  the  said  party  of  the  second  part  to  the  party  of  the  first  part  on 
the  first  day  of  each  and  every  month. 

"(12)  It  is  further  agreed  that  the  party  of  the  first  part  reserves  from  this 
sale  1,000  cords  of  bark,  with  the  right  to  enter  upon  said  land  and  take  the 
same  away.  But  It  is  agreed  that  if,  excluding  the  said  1,000  cords,  there 
shall  not  be  as  much  as  three  cords  per  acre  of  bark  upon  said  lands,  then 
party  of  the  first  part  Is  to  pay  to  party  of  the  second  part  $1.00  per  cord  for 
the  said  1,000  cwds,  or  $1.00  per  cord  to  the  extent  that  the  said  lands  fall  to 
produce  said  three  cords  per  acre. 

"(13)  And  it  is  further  agreed  that,  in  the  case  of  failure  of  the  party  of  the 
second  part  to  so  remove,  weigh,  and  account  for  said  bark,  then  the  party 
of  the  first  part  may  measure  the  bark  peeled,  for  the  purpose  of  ascertaining 
amount  of  payments  due  as  above  provided,  and  the  amount  unpeded  or  un- 
delivered covered  by  this  contract,  if  any,  at  the  date  of  Its  expiration;  it 
being  expresaly  understood  that  each  and  every  cord  of  bark  herein  referred 
to  s&U  be  accounted  for  at  and  for  the  rate  of  2,000  pounds  per  cord  of  bark. 

"(14)  It  Is  further  agreed  that  no  hemlock  bai^  shall  be  taken,  cut,  or  re- 
moved from  said  lands  by  the  party  of  the  second  part  after  1st  diay  of  April. 
1895,  at  which  time  the  rights  of  the  party  of  the  second  part,  under  this 
contract,  shall  cease  and  terminate;  but  the  failure  on  the  part  of  the  i>arty 
of  the  second  part  to  remove  said  bark  during  the  period  aforesaid  shall  not 


Digitized  by 


Google 


Sup.  Ct.]  BRANAUOH    V.  BA8SELIN.  879 

reUeve  the  said  party  of  the  second  part  from  this  liability  to  pay  therefor  at 
the  rates,  time,  and  In  the  manner  above  provided  by  this  contract 

"(15)  It  is  further  a^eed  that,  until  said  baric  is  fully  paid  for  as  aforesaid, 
the  title  thereto  shall  be  and  remain  in  the  vendor. 

"(16)  It  la  expressly  agreed  that  In  case  said  Basselln  falls  to  make  pay- 
ments to  said  Fisher,  under  the  contract  aforesaid,  at  maturity,  thereby  Im- 
pairing the  rights  of  the  paxty  ot  the  second  part  under  this  contract,  said 
Branaugh  may  make  said  payments  in  default,  and  hold  said  Basselin's  con- 
tract aforesaid  as  collateral  security  for  the  payment  so  made,  until  the 
amount  thereof  is  realized,  from  bark  or  otherwise,  by  the  party  of  the  aecmd 
part  hereto. 

"(17)  It  is  further  agreed  that  this  contract  shaU  not  be  assigned  or  trans- 
ferred by  the  party  of  the  second  part  without  the  written  consent  of  the 
party  of  the  first  part 

"(18)  It  is  further  agreed  that  this  agreement  shall  apply  to  and  bind  the 
representatives  of  the  respective  parties  hereto.  It  is  further  agreed  that,  if 
party  of  second  part  falls  to  make  payments  as  herein  provided,  party  of  llrst 
part  may  declare  this  contract  Toid  and  of  no  effect. 

"In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands  and 
affixed  their  seals  this  5th  day  of  May,  1888." 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

0.  S.  Mereness,  for  appellant 
Elon  B.  Brown,  for  respondent 

PER  CURIAM.     We  are  of  the  opinion  that  the  twelfth  clanse 

of  the  contract  between  the  parties  should.be  construed  to  mean 
that  if,  excluding  the  1,000  cords  therein  reserved,  there  should 
not  be  as  much  as  3  cords  per  acre,  then  the  defendant  agreed  to 
pay  to  the  plaintiff  one  dollar  per  cord  for  the  said  1,000  cords 
to  the  extent  only  that  the  said  lands  failed  to  produce  the  said  3 
cords  per  acre,  and  that,  therefore,  the  liability  of  the  defendant 
under  said  clause  would  not,  in  any  event,  exceed  the  sum  of  |1,000. 

We  are  also  of  the  opinion  that  the  complaint  states  a  cause  of 
action.  The  contract  is  a  part  of  the  complaint  It  is  alleged 
that,  excluding  the  1,000  cords  that  were  reserved  by  defendant, 
the  land  embraced  in  the  contract  actually  produced  992^  cords 
less  than  3  cords  per  acre;  that  the  plaintiff  has  made  payments 
on  the  contract,  and,  relying  on  its  provisions,  has  overpaid  the  de- 
fendant, for  all  liability  existing  under  the  contract  from  the  plain- 
tiff to  tiie  defendant,  the  sum  of  f 992.50;  that  in  consequence  of 
such  overpayment  the  defendant  is  liable  to  repay  the  same  to 
plaintiff,  and  the  plaintiff  has,  before  suit,  demanded  the  same,  and 
no  part  thereof  has  been  paid;  that  the  plaintiff  has  fully  per- 
formed all  of  the  provisions  of  the  contract  to  be  performed  by  him. 
It  is  suggested  on  the  part  of  the  defendant  that  he  has  already 
paid  one  dollar  per  cord  for  the  1,000  cords  reserved,  and  that 
this  action  is  to  recover  for  a  deficiency  beyond  that  This,  how- 
ever, does  not  appear  from  the  complaint  It  follows  that  tiie  de- 
murrer is  not  well  taken,  and  that  the  judgment  must  be  reversed. 

Interlocutory  judgment  reversed,  without  costs  of  appeal  to 
either  party,  and  demurrer  overruled,  with  costs,  with  leave  to  the 
defendant  to  answer  on  payment  of  the  costs  of  the  demurrer. 
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WOOD  V.  HABPER  et  aL 

(Supreme  Court,  General  Term,  Second  Department    March  5,  188S.) 

PlBADina—CoMPi-AiirT— Single  Cause  of  Action. 

In  an  action  to  forecloee  a  mortgage,  allegations  tbat  the  owner  of  tbe 
equity  of  redemption  conveyed  part  of  the  mortgaged  premises  to  de- 
fendant, tliat  defendant  retained  out  of  tbe  purchase  money  a  sum  snf- 
flclent  to  discharge  the  mortgage,  that  the  grantor  then  assigned  to  plain- 
tift  his  claim  for  the  unpaid  purchase  money,  though  not  necessary  arer- 
ments,  do  not  set  up  an  independent  cause  of  action,  which  plaintiff 
will  be  required  to  separately  state  and  number. 

Appeal  from  special  term,  6u£Polk  county. 

Action  by  Philip  Wood  against  Orlando  M.  Harper  and  another 
to  foreclose  a  mortgage.  From  an  order  denying  a  motion  to  com- 
pel plaintiff  t«  make  his  complaint  more  definite  and  certain  by 
separately  stating  and  numbering  the  several  causes  of  action  there- 
in set  forth,  defendants  appeal.     Affirmed. 

The  complaint  alleged  that  one  Charles  McCaffrey  gave  the  mortgage  to 
Hewlett  Scudder;  that  afterwards  Scudder  assigned  It  to  Elizabeth  H. 
Cook,  who  assigned  It  to  plaintiff;  that  after  the  date  of  the  mortgage, 
and  before  the  assignment  to  Elizabeth  Cook,  Charles  McCaffrey,  who  had  in 
the  meantime  become  seised  of  the  premises  as  trustee,  conveyed  a  part 
thereof  to  defendant  Orlando  M.  Harper;  that  defendant  deducted  from  the 
purchase  money  expressed  in  the  deed  the  sum  of  $1,000,  which  was  the 
amount  due  on  plaintiff's  mortgage,  and  retained  the  same  in  his  hands  to 
meet  the  lien  of  the  said  mortgage;  that  afterwards  Charles  McCaffrey, 
as  trustee,  assigned  to  plaintiff  the  sum  of  $1,600,  part  of  the  unpaid  par- 
chase  money  retained  by  said  defendant  on  the  sale  to  him;  that  all  the 
property  covered  by  tbe  mortgage  had  been  raised  from  the  Hen  thereof, 
except  the  portion  conveyed  by  the  said  Charles  McCaffrey  to  said  de- 
fendant The  prayer  for  Judgment  was  that  defendants,  and  all  persons 
claiming  under  them,  or  either  of  them,  subsequent  to  the  commencement 
of  this  action,  may  be  barred  and  foreclosed  of  all  right  claim,  lien,  and 
equity  of  redemption  in  such  part  or  parts  of  said  mortgage  or  premises 
as  were  so  sold  and  conveyed  by  the  said  Charles  McCaffrey,  as  trustee,  to 
said  Harper,  and  that  the  said  premises  may  be  decreed  to  be  sold  ac- 
cording to  law,  and  that  the  money  arising  from  tbe  sale  be  brought  Into 
court;  that  plaintiff  may  be  paid  the  amount  due  on  his  mortgage,  with 
interest  and  for  such  other  and  further  relief  as  shall  be  Just  and  equitable; 

Argued  before  BROWN,  P.  J.,  and  DYKSLAU  and  CULLEN,  JJ. 

Stednmn  &  Larkin,  for  appellants. 
John  H.  Stoutenburgh,  for  respondent: 

CULLEN,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
denying  defendants*  motion  to  direct  the  plaintiff  to  separately 
state  and  number  the  several  causes  of  action  stated  in  tiie  com- 
plaint We  think  that  there  is  but  one  cause  of  action  stated; 
that  is,  for  the  foreclosure  of  a  mortgage.  The  allegations  of  the 
complaint  in  reference  to  the  conveyance  by  an  owner  of  the  equity 
of  redemption  of  a  part  of  the  premises  mortgaged  to  the  defendant 
Harper,  the  retention  by  that  defendant  out  of  the  purchase  money 
of  a  sum  to  discharge  the  plaintiff's  mortgage,  and  the  assignment 
by  tlie  grantor  in  such  conveyance  of  his  claim  for  the  unpaid  por- 
tion of  the  purchase  money  are  averred  only  to  show  that  the  por- 
tion of  the  mortgaged  land  sought  to  be  sold  in  this  action  is  in 
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eqoily  primarily  Ilcible  for  the  mortgage  debt  The  judgment  prayed 
for  aaks  only  tbe  sale  of  these  praises,  and  out  of  the  proceeds  of 
sale  the  satisfaction  of  the  plaintifTs  mortgage.  The  allegations 
above  referred  to,  as  to  the  conveyance  to  the  d^endant  Harper,  may 
have  been  nnnecessary  to  mipport  or  establish  the  plaintifTs  cause 
of  action.  But  nevertheless  they  are  to  be  in  no  sense  considered 
as  stating  an  independent  cause  of  action.  T%ie  defendants'  motion 
was  therefore  properly  denied.  The  order  i^pealed  frmn  shonld  be 
affirmed,  with  flO  costs  and  disbursements.     All  concur. 


BAHR  T.  BOLBT. 

(Supreme  Court,  General  Term,  Second  Department    March  5,  1895.) 

OOMFLAnrr— MiSJOIKDER  OF  CATTBE— COHTIWtTATIOir  OP  Trbspabs. 

A.  complaint  tor  trespass  In  ejecting  plaintiff  from  bis  land,  which  further 
alleges  that  defendant  "malicionsly,  and  without  cause,  caused  the  plain- 
tiff  to  be  arrested  and  taken  through  the  public  streets  *  *  *  to  a  sta- 
tion taoose.  In  charge  of  a  policeman  in  uniform,  and  from  said  station 
bouse  to  a  police  magistrate,  who  discharged  him,"  states  but  one  cause 
of  action,  the  arrest  of  plaintiff  being  alleged  merely  as  an  aggravation 
of  the  trespass  sued  for. 

Appeal  from  special  term,  Swings  county. 

Action  by  Jacob  G.  Bahr  against  Benjamin  Boley  for  trespass. 
From  an  order  overruling  a  demurrer  to  the  complaint  as  frivolous, 
defendant  appeals.     Moddfied. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Louis  Wertheimer,  for  appellant 
J.  Stewart  Boss,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
OTermling  the  defendant's  demurrer  as  frivolous.  The  action  is 
tor  a  trespass  on  the  plaintiff's  land,  ejecting  him  therefrom,  and  the 
conversion  of  plaintiffs  property.  The  complaint  further  related 
Ihat: 

"And  on  the  said  day,  after  forcibly  assaulting  and  ejecting  plaintiff,  the 
defendant  maliciously,  and  without  cause,  caused  the  plaintiff  to  be  arrested 
and  taken  through  the  public  streets  of  the  city  of  Brooklyn  to  a  station 
taoose^  In  charge  of  a  policeman  In  uniform,  and  from  said  station  house  to 
a  police  magistrate,  who  discharged  him." 

The  defendant  demurred,  on  the  ground  that  several  causes  of 
action  were  improperly  united.  There  is  no  doubt  that  in  an  action 
for  trespass  on  lands  the  plaintiff  could  allege  and  prove  all  his 
injaries  caused  by  the  trespass,  either  to  his  person  or  to  his  per- 
sonal property.  In  sueh  case  the  cause  of  action  would  be  the  tres- 
pass, and  the  injury  to  person  and  property  be  not  an  independent 
cause  of  action,  but  an  aggravation  of  the  damage.  We  think  that 
the  allegation  of  the  complaint  quoted  is  to  be  construed  as  alleging 
the  continuation  of  a  single  trespass.  In  this  view  there  is  but  a 
single  cause  of  action  set  forth  in°  the  complaint  It  may  be  that 
v.32N.Y.8.no.7— 56 
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the  qoestioii  presented  by  the  demurrer  was  saffictently  debatable  to 
have  warranted  the  court  in  refusing  the  application,  but,  as  we  be- 
liere  the  demurrer  untenable,  it  is  not  worth  while  to  remit  the 
parties  to  another  hearing. 

The  order  appealed  from  should  be  modified  by  granting  the  de- 
fendant leave  to  withdraw  his  demurrer  and  answer,  on  payment 
of  the  motion  costs,  and,  as  modified,  affirmed,  without  costs  of  ap- 
peal to  either  party.     All  concur. 


BRITTON  V.  BOHDH  et  aL 

(Supreme  Court,  General  Term,  Second  Department   March  5,  1885.) 

Fabtiks— In TKBvBKTiON— Actios  at  Law. 

In  an  action  at  law  to  recover  money  alleged  to  be  dne  from  defendant 
to  plalntUt,  tlie  fact  that  a  third  person  la  entitled  to  tbe  monay  sued  for 
glres  such  third  i)erBon  no  right  to  interrene. 

Appeal  from  city  court  of  MouQt  Vernon. 

Action  by  Charles  F.  Britton  against  Angeline  Bohde  to  recover 
■fSOO  alleged  to  be  due  on  a  contract  Tb.e  New  York  Building 
Loan  Banking  Company  applied  to  be  made  a  party  defendant,  on 
the  ground  that  it  was  entitled  to  the  money  sued  for.  The  motion 
was  denied,  and  said  company  appeals.     Afttrmed. 

Argued  before  BBOWN,  P.  J.,  and  DYEMAK  and  GULLEN,  JJ. 

Booraem,  Hamilton,  Bickett  &  Bansom  (William  H.  Hamilton 
;and  Henry  R  Richards,  of  counsel),  for  appellant,  New  York  Build- 
•ing  Loan  Banking  Company. 

Frank  M.  Buck,  for  respondents. 

GULLEN,  J.  This  is  an  appeal  from  an  order  of  the  dly  court 
•  of  Mount  Vernon  denying  the  application  of  the  appellant  to  be 
made  a  defendant  in  the  action.  The  action  is  to  recover  the  som 
of  fSOO,  alleged  to  be  due  from  the -defendant  on  account  of  a  mort- 
gage executed  by  the  plaintiff  to  her.  The  appellant  seeks  to  inter- 
vene on  the  ground  that  this  sum  of  money  really  belongs  to  it. 
We  think  that  this  fact,  if  true,  gave  the  appellant  no  right  to  inter- 
vvene.  If  the  plaintiff  is  not  the  owner  of  the  claim,  he  will  be  de- 
feated in  this  action.  But,  even  if  he  should  wrongly  succeed  there- 
4n,  the  appellant  will  nowise  be  injured.  If  it  has  a  valid  claim 
against  the  defendant,  it  may  sue  for  it,  and  the  recovery  in  this 
action  will  nowise  bar  its  claim.  This  action  is  an  action  at  law, 
and  it  is  settled  by  authority  that  in  such  actions  the  plaintiff  has 
the  privilege  of  determining  what  parties  he  will  proceed  against, 
and  that  other  parties  cannot  intrude  themselves  into  the  action 
against  his  will.  Chapman  v.  Forbes,  123  N;  Y.  532,  26  N.  E.  3.  The 
order  appealed  from  should  be  affirmed,  with  f  10  costs  and  disburse- 
ments.    All  concur. 
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JSNKINS  et  aL  t.  HALL  «t  at 

(Snpreme  Conrt,  General  Term,  Second  Department   Marcb  5,  1896.) 

Flkadino— Amendment— JuRiSDiOTios  of  Coubt. 

A  complaint  filed  In  a  city  court,  which  falls  to  allege  that  defendant 
l8  a  resident  of  the  city,  may  be  amended  by  inserting  such  all^atlon. 

Appeal  from  city  court  of  Mt  Vemon. 

Action  by  Henry  B.  Jenkins  and  another  against  Qilbert  Hall  and 
othera.  From  an  order  amending  the  complaint  by  inBerting  the  al- 
legation that  "defendant  Gilbert  Hall  is  a  resident  of  the  city  of  Mt 
Vemon,  Westchester  county,  N.  T.,"  defendants  appeal.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

John  F.  Brennan,  for  appellant  Gilbert  Hall. 
James  A.  O'Gorman,  for  respondents. 

DYKMAN,  J.  This  is  an  appeal  from  an  order  of  the  city  conrt 
of  Mt.  Vernon  allowing  an  amendment  to  the  complaint  in  this  ac- 
tion by  alleging  the  defendant  Gilbert  Hall  to  be  in  the  city  of  Mt 
Vemon.  The  amendment  was  In  the  interest  of  justice,  and  the 
order  should  be  affirmed,  with  flO  costs  and  disbursements.  All 
concur. 


In  re  HALL. 
(Supreme  Court,  Oeneral  Term,  Second  Department    March  6,  1896.) 

COSTBMFT— iKTBBPOglHO  FaUB  AnbwSB. 

It  la  a  contempt  of  court  to  Interpoee  a  f  hise  answer  in  an  action. 

Appeal  from  city  court  of  Mt  Vemon. 

Proceeding  to  punish  Gilbert  Hall  for  contempt  of  court  in  inter- 
posing a  false  answer  in  an  action  in  which  he  was  defendant 
From  aji  order  imposing  a  fine  of  the  amount  of  the  judgment  in 
the  action,  with  costs  and  expenses  amounting  to  fl,172.22,  said 
Hall  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CtJIliEN,  JJ. 

John  F.  Brennan,  for  appellant 
James  A.  O'Gonnan,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  order  of  the  city  court 
of  Mt  Vemon,  punishing  Gilbert  Hall  for  contempt  of  court. 
The  contempt  consisted  in  an  interposition  of  a  false  answer  in  an 
action  in  that  court  in  favor  of  Henry  B.  Jenkins  and  John  Carmody 
against  GUbert  Hall  and  Wright  Efall  (32  N.  Y.  Supp.  ubi  supra)  The 
answer  was  false,  and  all  the  facts  and  circumstances  show  that 
Gilbert  Hall  knew  it  to  be  .so.  The  order  should  be  affirmed,  witii 
|10  costs  and  disbursements.    All  concur. 
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UcDERMOTT  ▼.  NASSAU  BLBCTRIG  B.  CO. 

(Supreme  Court,  General  Term,  Second  Department   Marcb  6,  1895.) 

Btattjtks — Rkpeal— Provisions  Omtttbd  from  Amendment. 

The  proTislon  of  Laws  1890,  c  505,  f  91,  that  a  surface  ratlroad  com- 
pany, before  laying  Its  tracks  on  a  street  bounded  on  one  side  by  a 
park,  must  obtain  tibe  ccmsent  of  balf  the  property  owners  on  the  opposite 
side,  is  repealed  by  Laws  1894,  c.  723,  which  declares  that  "section  91 
*  *  *  is  hereby  amended  as  follows,"  but  omits  the  provision  In  regard 
to  obtaining  the  consent  of  owners  fronting  on  the  park. 

Appeal  from  special  term,  Kings  county. 

Action  by  James  W.  McDermott  against  the  Nassan  Electric 
Railroad  Company  for  an  injunction.  A  motion  for  a  preliminary 
injunction  was  denied,  and  plaintiff  appeals.     AfQrmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEaf,  JJ. 

E.  G.  Boardman,  for  appellant 

John  J.  Allen  and  Jamea  C.  Church,  for  respondent 

BEOWN,  P.  J.  The  plaintiff  is  the  owner  of  a  lot  of  land  front- 
ing on  Marcy  avenue,  opposite  Tompkins  park,  a  public  park  of  the 
city  of  Brooklyn,  and  this  action  is  brought  to  restrain  the  defend- 
ant from  constructing  a  surface  railroad  on  that  part  of  said  avenue 
on  which  said  park  fronts.  The  railroad  law  of  1890  (chapter  565, 
§  91)  contained  the  following  provision  in  relation  to  surface  rail- 
road companies  obtaining  the  consents  of  property  owners  to  the 
construction  and  operation  of  their  roads: 

"But  when  such  railroad  runs  through  a  street  or  avenue  bounded  on  one 
side  by  a  public  square  or  park,  the  consent  of  one  balf  of  the  propoty  own- 
ers on  tbe  opposite  side  of  such  square  or  park  shall  also  be  first  obtained." 

Chapter  723,  Laws  1894,  amended  section  91.  It  re-enacted  the 
section  with  certain  changes,  and  omitted  the  provision  quoted 
above.  It  is  the  appellant's  claim  that  the  provision  quoted  was 
not  repealed  by  the  amending  act  of  1894,  but  is  still  in  force,  and 
this  claim  is  based  upon  the  language  of  the  amending  act,  which  is 
that  "section  ninety-one  *  *  *  is  hereby  amended  as  follows"; 
and  in  the  appellant's  argument  a  distinction  is  drawn  between  tbe 
expression  in  an  amending  act  which  declares  a  prior  statute  to  be 
"amended  as  follows"  and  one  which  declares  a  prior  act  to  be 
"amended  so  as  to  read  as  follows."  When  it  is  intended  to  8ui>er- 
sede  a  prior  statute  by  a  new  act,  the  latter  form  of  expression  is 
the  usual  one;  and  it  has  been  repeatedly  decided  that  a  statute 
declaring  a  former  statute  to  be  tliereby  amended  so  as  to  read  as 
prescribed  in  the  amending  act  is  a  repeal  of  the  original  statute. 
People  V.  Wilmerding,  136  N.  Y.  363,  32  N.  E.  1099.  But  the  rule 
is  well  settled  that  a  later  statute  covering  the  same  subject-matter, 
and  embracing  new  provisions,  operates  to  repeal  the  prior  act,  al- 
though the  two  acts  are  not  in  express  terms  repugnant  People 
V.  Jaehne,  103  N.  Y.  182,  8  N.  E.  374,  and  cases  cited, 

"While  it  is  true  that  there  is  nothing  necessarily  repugnant  in 
the  act  of  1894  to  the  requirement  that  the  consents  of  the  owners  of 
property  on  the  opposite  side  of  a  public  square  or  park  should  be 
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first  obtained  before  a  railroad  could  be  constrncted  through  a 
street  bounding  one  side  of  such  park,  yet  we  are  of  the  opinion  that 
this  case  falls  within  the  mle  quoted.  The  act  of  1894  covers  the 
same  subject-matter  as  the  section  which  it  amends.  It  is  entitled 
"An  act  to  amend  the  railroad  law  relating  to  consents  of  property 
owners  for  building  and  operation  of  street  surface  railroads."  It 
re-enacts  the  old  section.  The  caption  of  the  section  is  the  same: 
"CJonaents  of  Property  Owners  and  Local  Authorities."  We  are 
of  the  opinion  that  it  was  the  intention  of  the  legislature  that  it 
should  be  a  substitute  for  the  section  amended,  and  that  it  declared 
the  law  upon  the  subject  embraced  in  the  title  of  the  act,  and  the 
proTlsions  of  the  old  statute  which  are  omitted  in  the  new  act  most 
be  deemed  to  be  repealed.     Moore  v.  Mausert,  49  N.  T.  332. 

The  order  must  be  aiBrmed,  with  {10  costs  and  disbursemaitB. 
All  concur. 


PBRSCH   y.   AliLISON. 

(Supreme  Court,  General  Term,  Second  Department   March  5,  1806.) 

PijCADiKO— Motion  to  Make  Mobe  Definite  and  Cbbtain. 

In  an  action  to  rescind  a  contract  by  which  defendant  agreed  to  assign 
to  plaintiff  his  right  In  a  license  of  a  certain  telephone  company  for  l^e 
state  of  Pennaylvanla,  the  complaint  alleged  that  plaintiff  was  induced 
to  enter  into  the  agreement  by  the  false  representations  of  defendant  that 
the  telephcMie  company  was  the  owner,  and  had  control  of  the  necessary  pat- 
ents; that  the  license  issued  by  the  company  to  defendant  was  worthless, 
as  the  company  had  no  right,  title,  or  power  to  grant  the  license;  and  that 
It  was  not  the  owner  or  licensee  of  said  patents  necessary  to  operate, 
license,  and  use  the  devices  in  question.  A  copy  of  the  license  was  at- 
tached to  the  agreement,  with  a  list  of  40  patents  as  controlled  by  the  com- 
pany. Held,  that  plaintiff  would  be  required  to  malce  the  complaint  more 
definite  and  certain  by  stating  which  of  the  40  patents  the  company  did 
not  own. 

Appeal  from  special  term,  Kings  county. 

Action  by  John  P.  Persch  against  J.  Wesley  Allison,  impleaded, 
to  rescind  a  contract  From  an  order  requiring  plaintiff  tn  make 
his  complaint  more  definite  and  certain,  plaintiff  appeals.  Modi- 
fied. 

Argued  before  BEOWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Hugo  Hirsh,  for  appellant 

George  Zabriskie,  for  respondent 

BROWN,  P.  J.  This  action  was  brought  to  obtain  a  judgment 
rescinding  a  contract  between  the  parties,  and  to  obtain  the  return 
of  certain  notes  and  money  delivered  to  the  defendant  under  the 
contract  and  to  recover  damages.  A  copy  of  the  agreement  was 
attached  to  the  complaint.  By  it  the  defendant  agreed  to  assign 
and  tnmsfer  to  the  plaintiff  his  right,  title,  and  interest  in  a  license 
of  the  Strowger  Automatic  Telephone  Company,  for  the  state  of 
Pennsylvania.  A  copy  of  the  license  was  attached  to  the  agree- 
ment with  a  list  of  40  patents  controlled  by  said  company.  The 
complaint  alleged  that  the  plaintiff  was  induced  to  enter  into  said 
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agreement  by  the  representations  of  thie  defendant  that  said  com- 
pany was  "tlie  owner,  licensee,  patentee,  and  had  control  of  the 
necessary  patents  to  use  and  operate  antomatic  telephone  exchanges 
by  automatic  switch  boards,  without  the  use  of  central  ofBces,  and 
that  no  other  persons  or  corporations  had  received  or  porchased 
or  were  then  the  owners  or  controlled  the  right  to  the  exclnsiTe 
use  and  operation  of  said  antomatic  telephone  system  for  the 
state  of  Pennsylrania,  but  that  said  license  conveyed  said  sole  and 
exclusive  right  to  use  and  operate  and  license  said  telephone  ex- 
change in  the  state  of  Pennsylvania.''  It  further  alleged  (in  the 
sixth  paragraph)  that  all  of  said  representations  so  made  by  the 
defendant,  Allison,  to  the  plaintiff,  were  false  and  untrue;  that  the 
license  issued  by  the  said  company  to  the  said  defendant,  J.  Wesley 
Allison,  was  worthless,  as  thie  said  company  had  no  right,  title,  or 
power  to  grant  said  license;  that  it  was  not  tiie  owner  or  licensee 
of  said  patents  necessary  to  operate,  license,  and  use  automatic 
telephone  exchanges  in  the  manner  hereinbefore  described,  and 
that  said  Allison  possessed  no  right,  title,  or  interest  in  said  ex- 
change or  company  which  could  be  utilized;  that  on  or  about  the 
Ist  day  of  August,  1893,  and  previous  to  the  execution  of  said 
license,  the  said  company  entered  into  an  agreement  with  one 
Gassius  M.  Upton  in  and  by  which  it  agreed  to  sell  and  deliver  to 
him  a  license,  and  to  convey  to  him,  by  a  good  and  sniBcient  deed, 
the  sole  and  exclusive  right  to  use,  operate,  and  license  automatic 
telephone  exchanges  in  the  states  of  Pennsylvania,  New  Jersey, 
Ohio,  and  Michigan;  and  that  the  said  Upton  fully  complied  witii 
the  conditions  of  said  agreement,  but  that  said  company  failed  to 
comply  with  the  said  agreement;  and  that  an  action  is  now  pending 
in  a  court  of  competent  jurisdiction,  brought  by  said  Upton  against 
the  said  company,  for  a  specific  performance  of  said  contract. 

We  are  of  the  opinion  that  the  order  appealed  from  was  prop- 
erly granted.  It  required  plaintiff  to  specify  what  patents  are 
referred  to  in  the  sixth  paragraph  of  the  complaint  The  list 
attached  to  the  agreement  enumerates  40  patents  by  number  and 
date.  It  is  not  asserted  that  none  of  them  were  owned  or  con- 
trolled by  the  company,  but  that  it  did  not  own  or  control  those 
"necessary  to  operate,  license,  or  use  automatic  exchanges."  The 
defendant  is  entitled  to  know  which  ones  in  the  list  are  referred 
to.  Again,  the  allegation  that  the  defendant  possessed  no  right, 
title,  or  interest  in  said  exchange  or  company  that  could  be  utilized 
is  very  indefinite.  The  defendant  is  entitled  to  know  what  the 
plaintiff  means  or  refers  to  by  the  word  "utilized";  whether  he 
intended  to  claim  that  the  patents  were  worthless  or  impracticable^ 
and,  if  so,  whether  the  claim  referred  to  all  or  only  a  part  of  those 
named  in  the  list,  or  whether  the  claim  was  that  the  defendant's 
interest  in  the  patents  was  of  such  a  meager  character  that  its 
assignment  to  the  plaintiff  would  not  transfer  to  him  a  right  which 
he  could  use  in  a  practical  way  or  manner.  The  allegation  in  the 
seventh  paragraph  that  the  company  had  failed  to  comply  with  its 
agreement  with  Upton  would  appear  to  be  unnecessary  to  the 
plaintiif  B  cause  of  action,  but,  if  it  is  to  remain  in  the  complaint. 
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it  Bhonld  be  made  anfflciently  definite  for  the  defendant  to  know 
what  facts  he  will  be  called  upon  to  meet  at  the  trial  The  plain- 
tiff may,  however,  elect  to  strike  out  that  part  of  the  seventh 
paragraph,  and  he  should  have  permission  to  omit  it  from  the 
amended  complaint  With  tiiis  modification,  the  order  should  be 
afBrmed,  with  costs. 

Order  modified  so  as  to  permit  plaintiff  to  amend  his  complaint, 
as  indicated  in  the  opinion,  and,  as  modified,  affirmed,  witii  f  10 
costs  and  disbursements.     All  concnr. 


In  re  TBAYIS*  BSTATB. 

(Supreme  Court,  General  Term,  Second  Department   Mardi  6,  1895.) 

WiLU— Intbrbst  on  Lboact. 

Wbere  a  will  effected  an  equitable  conversion  of  land,  and  tlie  executors 
did  not,  within  a'  reasonable  time  after  testator's  death,  sell  tlie  land  so  as 
to  provide  a  ftmd  for  the  payment  of  debts  and  legacies,  they  will  be 
required  to  pay  interest  on  legacies  bequeathed  to  infant  legatees.  81  N. 
Y.  Supp.  686,  affirmed. 

Appeal  from  surrogate's  court,  Westchester  county. 

Proceeding  to  compel  the  executors  of  Bernard  Travis,  deceased, 
to  pay  interest  on  certain  legacies.  The  application  was  granted 
(81  N.  -Y.  Snpp.  686),  and  the  executors  appeal    AfBrmed. 

Argued  before  BBOWN,  P.  J.,  and  BYEMAS  and  CULLEN,  JJ. 

Joseph  C  Crane,  for  appellants. 
Piatt  &  Thompson,  for  respondents. 

BBOWN,  P.  J.  The  will  of  Bernard  Travis,  deceased,  was  admit- 
ted to  probate  on  Jane  8,  1892.  It  contained  the  following  provi- 
sion: 

"Seventh.  I  do  hereby  direct  my  hereinafter  named  executors  and  trus- 
tees, the  survivor  or  sarrlyors  of  them,  to  set  apart  from  my  estate  the  sum 
of  three  thousand  dollars,  and  I  do  hereby  give  and  bequeath  the  said  sum 
to  them,  to  have  and  to  hold  the  same  in  trust,  and  the  Interest  and  Income 
arising  therefrom  to  be  paid  to  and  equally  divided  between  my  three  grand- 
diUdien,  Lewy  Travis,  Augusta  O.  Travis,  and  Robert  H.  Travis;  and,  upon 
their  respectively  attaining  the  age  of  twenty-one  years,  I  do  give  and  be- 
queath to  each  of  them  the  sum  of  one  thousand  dollars,  to  be  paid  from  the 
aforesaid  sum." 

This  proceeding  was  Instituted  in  October,  1894  The  afQdavlt 
of  the  executors  filed  in  answer  to  the  petition  states  that  the  per- 
sonal property  is  insnfficient  to  pay  the  legacies,  and  they  must  be 
paid  from  the  sale  of  real  estate,  and  that  a  large  portion  thereof 
had  been  taken  by  the  city  of  New  York,  and  that  the  remaining 
portion  Iiad  not  been  sold.  It  does  not  appear  from  the  appeal 
papers  that  any  evidence  was  given  by  the  executors  in  support  of 
the  allegation  of  their  affidavit  which  I  have  quoted,  and  we  are  not 
informed  as  to  what  part  of  the  real  estate  was  taken  by  the  city  of 
New  York,  nor  for  what  purpose,  or  at  what  price,  or  under  what 
statute  the  city  acquired  the  land,  or  of  the  relative  value  of  that 
taken  by  the  city  and  that  held  by  the  executor.    By  the  will  of  the 
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testator,  the  ezecators  were  directed  to  sell  the  testator's  real  es- 
tate "upon  such  terms,  and  at  such,  price,  and  in  snch  manner"  as 
they  should  deem  for  the  best  interests  of  the  estate.  No  reason  is 
assigned  why  such  portion  of  the  rea^  estate  as  was  not  taken  by 
the  city  has  not  been  sold.  The  direction  of  the  will  worked  an 
equitable  conTersion  of  the  land,  and,  while  the  executors  are  en- 
titled to  a  reasonable  time  in  wMch  to  effect  a  sale,  in  the  absence 
of  all  explanation,  we  are  of  the  opinion  that  two  years  wias  ample 
time  within  which  to  have  compiled  with  the  direction  of  the  wilL 
The  evident  intention  of  the  testator  was  that  the  sum  of  (3,000,  be- 
queathed by  the  seventh  dause  of  the  will,  should  be  set  apart, 
within  a  reasonable  time,  for  the  benefit  of  his  grandchildren,  and 
they  are  entitled  to  interest  on  their  respective  l^;iacies  from  the 
testator's  death.  Cooke  v.  Meeker,  36  K.  Y.  IS;  EJng  t.  Talbot,  40 
N.  Y.  76. 

No  excuse  was  shown  by  the  executors  for  not  complying  with 
the  direction  of  the  will,  and  the  order  should  be  affirmed,  with  f  10 
costs  and  disbarsements.    All  concur. 


COOK  T.  NEW  AMSTBRlDAM  RBAL-ESTATB  ASS'N  eft  aL 

(Supreme  Court,  Oenecal  Term,  Second  Departmeot.    Hareh  5,  18860 

EzAmNATioN  OF  Pautt  before  Trial — AFFiDAvrr. 

Ib  an  action  to  foreclose  a  mortgage,  an  affidavit  by  defendanf a  attor- 
ney In  support  of  an  application  for  tbe  examination  of  plaintiff  before 
trial  Is  defective  where  It  states  merely  that  the  attorney  had  been  in- 
formed that  the  mortgage  was  not  bona  fide;  that  it  was  not  given  tot 
a  valuable  consideration,  but  to  enable  some  of  the  stockholders  of  the  ' 
mortgagor  to  obtain  title  to  the  premises,  without  stating  tb«  aotuce  of 
the  attorney's  information. 

Appeal  from  spedal  term,  Westchester  county. 

Action  by  Oliver  W.  Cook  against  the  New  Amsterdam  Beal- 
Estate  ABBOciation  and  the  Albany  National  Bank  to  foreclose  a 
mortgage.  From  an  order  denying  a  motion  to  vacate  an  order 
directing  plaintiff's  examination  before  trial,  plaintiff  appeals.  Be- 
versed.  

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

Henry  W.  Smith,  for  appellant. 
.  Amasa  J.  Parker,  Jr.,  for  respondent  Albany  Nat  Bank. 

BBOWN,  P.  J.    The  affidavit  upon  which  the  order  for  the 

plaintiffs  examination  was  granted  was  defective  in  not  showing 
the  materiality  of  the  plaintiff's  testimony  to  the  knowledge  of  the 
attorney  who  made  the  affidavit,  or  stating  the  source  (rf  the  ^t• 
tomey's  information,  and  the  reason  for  not  producing  the  affidavit 
of  his  informant.  Tbe  affidavit  states  that  issue  had  been  joined  in 
the  action  by  the  service  of  an  answer  by  the  Albany  Bank,  but 
it  does  not  state  the  nature  of  the  defense.  It  states  that  the  at-  . 
tomeys  had  been  informed  that  the  mortgage  was  not  a  bona  fide 
mortgage;  that  it  was  not  given  for  a  valuable  consideration,  bat 
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made  for  ibe  purpose  of  enabling  some  of  the  etockholders  of  the 
real-estate  association  to  obtain  title  to  the  mortgaged  property  by 
foreclosure  proceedings  upon  a  claim  not  in  existence ;  but  it  does 
not  state  that  such  facts  were  known  to  the  attorney  making  the 
affidavit,  nor  does  it  state  the  source  of  the  information.  Such  an 
affidavit  is  fatally  defective.  Hale  v.  Rogers,  22  Hun,  21;  In  re 
Bronson,  78  Hun,  351,  29  N.  Y.  Supp.  112.  T3ie  order  must  be  re- 
versed, with  f  10  costs  and  disbursements,  and  the  motion  granted, 
with  flO  costs. 


MEYBR  V.   MALLON  et  aL 

(Supreme  Court,  General  Term,  Second  Department   March  6,  1895.) 

MoBTOAOKS— Opknino  Dbcbbb  or  FoRECiiOsuRB— Lacreb. 

An  application  to  open  a  decree  of  foreclosure  made  17  years  after  its 
entry  will  be  denied  on  the  ground  of  lacbea,  where  the  Judgment  roll 
contains  an  affidavit  of  personal  service  of  the  summons  and  complaint, 
the  only  contradiction  of  which  Is  an  affidavit  made  by  defendant,  on 
motion  to  open  the  decree,  that,  to  the  best  of  her  recollection,  the  sum- 
mons and  complaint  were  not  served  on  her. 

Appeal  from  special  term. 

Action  by  Caroline  Meyer  against  Mary  Ifollon  and  another  to 
foreclose  a  mortgage.  From  an  order  denying  a  motion  of  defend- 
ant Mallon  to  set  aside  a  judgment  of  foreclosure  and  sale,  and  to 
permit  her  to  answer,  she  appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

Norman  A.  Lawlor,  for  appellant 
Martin  J.  Keogh,  for  respondents. 

CULLEN,  J.  TMb  is  an  appeal  from  an  order  of  the  special  term 
denying  the  application  of  the  defendant  Mallon  to  set  aside  a  judg- 
ment of  foreclosure  and  sale,  and  permit  the  defendant  to  answer. 
We  think  the  application  was  properly  denied,  on  the  ground  of  the 
gross  laches  of  the  appellant  The  judgment  sought  to  be  vacated 
was  rendered  on  the  9th  day  of  June,  1877.  This  application  was 
not  made  until  October,  1894,  after  a  lapse  of  over  17  years.  The 
judgment  roll  contains  an  afQdavit  of  personal  service  of  the  sum- 
mons and  complaint  upon  the  appellant,  made  by  the  plaintiff's  at- 
torney, who  has  since  deceased.  This  positive  oath  should  out- 
weigh the  statement  in  appellant's  affidavit,  which  is  simply  to  the 
effect  that,  to  the  very  best  of  her  recollection,  there  were  not  any 
summons  and  complaint  served  upon  her.  The  judgment  was  there- 
fore regular,  and  now,  after  it  has  stood  for  this  long  period,  and  the 
sale  made  under  it  unchallenged,  should  not  be  opened. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and 
disbursements. 

COWDRBY  V.  TURNBE. 

(Snpremft  Court,  General  Term,  Second  Department    March  6,  1895.) 

1.  SuMUART  PROCBBDiNos—PiiEAmKo— Title  under  Mortoaob  Foreolobubx. 

In  summary  proceedings  the  petition  is  insufficient  where  it  merely 

alleges  that  plaintiff  pnn^sed  the  premises  under  foreclosure  of  a  mort* 
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ga«e  by  proceedlngB  taken  as  prescribed  in  title  9,  c.  17,  Code  CiT.  Ptoc 
without  stating  that  the  mortgage  contained  a  power  of  sale,  and  waa  re- 
corded In  the  county  where  the  property  is  situated,  as  It  is  only  In  socb 
case  that  a  mortgage  can  be  foreclosed  under  the  statute. 
8l  MoRTaAOEs—FoKKCLosmiE— Affidavit  of  Sale. 

Under  Code  CIt.  Proc.  i  2400,  providing  that  a  pnrchaser  at  a  tuseda- 
sure  sale  obtains  title  on  payment  of  the  purchase  money  and  compli- 
ance with  the  other  terms  of  sale,  without  filing  and  recording  the  affida- 
vits "as  prescribed  in  the  last  section  but  one,  unless  he  Is  the  person  an- 
thorlzed  to  execute  the  power  of  sale,"  such  affidavits  of  sale  must  be  filed 
where  the  person  exercising  the  power  of  sale  becomes  the  porchaser. 

Appeal  from  Kings  county  court 

Snmmaiy  proceedings  by  Harry  Oowdrey  against  Lawrence  A. 
Tntner.  There  was  a  judgment  in  favor  of  plaintifT,  and  defendant 
appeals.     EevCTsed.  

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Hathaway  &  Montgomery,  for  appellant. 
S.  F.,  F.  H.  &  H.  Cowdrey,  for  respondent 

OULLEN,  J.  This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Kings  county  affirming  a  final  order  of  a  justice  of  the 
peace  in  summary  proceedings  to  recover  the  possession  of  land. 
The  respondent  is  the  agent  of  one  Sarah  Ghauncey  Savage.  She 
was  the  mortgagee  of  tibe  premises  the  subject  of  these  inroceed- 
Inga.  That  mortgage  was  foreclosed  by  advertisement  under  the 
statute.  Thereupon,  under  subdivision  2,  §  2232,  Code  Civ.  Proc^ 
her  agent  instituted  these  proceedings  to  recover  possession  of  the 
mortgaged  premises  from  the  appellant,  who  is  in  possession  under 
the  mortgagor.  We  think  that  there  are  two  fatal  defects  In  these 
proceedings.  The  petition  presented  to  the  justice  of  the  peace 
was  insufficient  It  simply  stated  that  Sarah  Savage  purchased 
the  premises  upon  a  foreclosure  of  the  mortgage  by  proceedings 
taken  as  prescribed  in  title  9,  c.  17,  of  the  Code  of  Civil  Procedure. 
Mortgages  can  be  foreclosed  under  the  statute  onJy  where  they 
contain  a  power  of  sale,  and  when  they  have  been  recorded  in  the 
county  where  the  property  is  situated.  'These  requirements  were 
jurisdictional,  and  should  have  been  averred  in  the  petition.  State 
V.  Burdick  (Sup.)  5  N.  Y.  Supp.  363.  The  second  objection  to  the 
plaintiffs  recovery  is  that  it  appeared  on  the  hearing  that  she  had 
not  filed  and  recorded  the  affidavits  of  sale,  of  publishing,  and 
service  of  notice,  as  prescribed  by  sections  2396-2398.  Under  the 
Revised  Statutes,  and  before  the  Code,  it  was  held  that,  where  the 
mortgagee  or  his  assignee  purchased,  it  was  necessary  that  the 
affidavits  of  sale  and  publication  should  be  recorded  before  the  title 
to  the  purchaser  became  complete,  such  affidavits  acting  as  a  sub- 
stitute for  the  deed,  which  it  was  impossible  for  the  mortgagee  to 
execute  to  himself.  Amot  t.  McClure,  4  Denio,  41 ;  Bryan  v.  Butts, 
27  Barb.  503.  We  do  not  understand  the  authority  of  Amot  v. 
McGlure  in  this  respect  to  have  been  overruled  by  subsequent  deci- 
sions. In  Tuthill  V.  Tracy,  31  N.  Y.  157,  it  was  held  that  a  sale 
pursuant  to  the  statute  bars  the  equity  of  redemption  without 
affidavits  being  made;  but  it  was  also  held  that,  until  the  affidavitB 
are  made  and  filed,  the  title  of  the  purchaser  was  merely  equitable. 
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In  Mowry  ▼.  Sanborn,  68  N.  T.  153,  the  case  of  Amot  v.  McClure  is 
reviewed.  It  was  there  held  that  common-law  proof  of  the  service 
of  the  notice  of  sale  conld  be  admitted  to  snpply  a  defect  in  an 
affidavit  of  service  on  file.  Bnt  that  decision  proceeded  on  the 
ground  that  affidavits  of  service  of  notice  of  sale  were  not  required, 
by  the  statute  as  it  then  stood,  to  be  filed  or  recorded.  The  ques- 
tion would  now  seem  put  at  rest  by  the  provisions  of  the  Code. 
Section  2400  provides: 

"The  purchaser  of  the  mortgaged  premises,  upon  a  sale  conducted  as  pre- 
scribed in  tills  title,  obtains  title  thereto,  against  all  persona  bound  by  the 
sale,  wlthoat  the  execution  of  a  conveyance.  Except  where  he  is  the  person 
authorized  to  execute  the  power  of  sale,  such  a  purchaser  also  obtains  title, 
in  like  manner,  upon  payment  of  the  pnrchase  money,  and  compliance  with 
the  other  terms  of  sale,  if  any,  without  the  filing  and  recording  of  the  afflda- 
vils,  as  prescribed  in  the  last  section  but  one.  But  he  is  not  bound  to  pay  the 
purchase  money,  until  the  affidavits,  specified  in  that  section,  with  respect 
to  the  property  purchased  by  him,  are  filed  or  delivered  or  tendered  to  him 
for  filing." 

This  enactment  that  a  purchaser  other  than  the  donee  of  the 
power  acquires  title  without  the  filling  and  recording  of  the  affi- 
davits, is  equivalent  to  a  declaration  that  the  donee  of  the  power, 
when  the  piu-chaser,  must  file  and  record  the  affidavits  to  complete 
his  title.  That  this  was  the  intention  of  the  codifier  is  plain  from' 
the  notes  of  Mr.  Throop  to  this  section  and  section  2396. 

The  judgment  of  the  county  court  and  of  the  justice  of  the  peace 
should  be  reversed,  with  costs  and  disbursements.     All  concnr. 


In  re  OILROT,  Commissioner  of  Public  Works. 

In  re  QOUVEBNBUR  et  aL 

(Supreme  Court,  General  Term,  Second  Department    March  6,  1895.) 

L  C0I7DB1CRATI0N  PROCBBDiRas — Measubb  OF  Dahaobs — Valub  ov  Propertt. 
In  a  proceeding  to  condemn  real  estate  for  use  in  connection  with  the 
water  supply  of  New  York  City,  the  fitness  of  the  pr<^erty  for  such  use 
is  a  proper  element  to  be  considered  in  estimating  its  market  value. 
&  8axb — Oath  of  Coioiibsiokekb. 

The  omission  of  the  word  "faithfully"  from  the  oath  of  commissioners 
tn  the  condemnation  proceedings  is  material,  and  invalidates  the  proceed- 
ing, unless  it  is  waived, 
fll  Saxb — JuBiSDiCTiON— Rbsidbncb  of  Cokmibsiokbrb. 

ObJecUcHis  to  the  places  of  residence  of  the  commissioners  are  not  Juris- 
dictional, and  may  therefore  be  waived. 

Appeal  from  special  term,  Westchester  county. 

Application  by  Thomas  F.  Gilroy,  as  commissioner  of  public 
works  of  the  city  of  New  York,  to  acquire  certain  real  estate  in  the 
town  of  Garmel,  Pntnam  county.  iSrom  an  order  confirming  the 
report  of  the  commissioners,  and  from  an  order  denying  a  motion 
to  set  the  report  aside,  Mary  M.  Gouverneur  and  others  appeal. 

BGV6I*86d* 

Argued  before  CULLEN  and  BARTLETT,  JJ. 
Eugene  Frayer,  for  appellants. 
H.  T.  Dykman,  for  respondent 
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BABTLETT,  J.  This  proceeding  was  Instituted  in  1891,  by  the 
commissioners  of  public  works  at  the  city  of  New  York,  to  acquire 
certain  real  estate  in  the  town  of  Carmel,  in  Putnam  county,  for  the 
maintenance,  preservation,  and  increase  of  the  supply  of  pure  and 
wholesome  water  for  the  city.  It  related  originally  chiefly  to  the 
fee  of  the  land  under  water  constituting  the  bed  of  Lake  Gilead ;  but 
it  was  also  designed  to  extinguish  any  adA'erse  claims  which  might 
exist  in  reference  to  a  number  of  other  pieces  of  property  in  Putnam 
and  Westchester  counties,  which  the  municipal  authoritieg  of  New 
York  had  previously  attempted  to  acquire,  for  like  purposes.  The 
matter  was  subsequently  extended  by  stipulation  so  as  to  refer  to 
the  same  commissioners  the  question  of  the  compensation  to  be 
made  to  the  same  claimants  for  an  undivided  third  part  of  the 
mines  and  minerals  in  certain  lands  in  tiie  town  of  Southeast,  in 
Putnam  county,  which  the  city  likewise  sought  to  acquire.  The 
commissioners  awarded  the.  claimants  f 4,200  for  the  fee  of  Lake 
Oilead,  and  merely  a  nominal  sum  for  the  mines  and  minerals. 
The  claimants  now  appeal  from  the  order  of  the  speciiJ  term  con- 
firming the  report  of  the  commissioners,  and  also  from  an  order 
denying  a  motion  to  set  aside  the  report,  on  the  ground  that  the 
commissioners  had  not  taken  the  statutory  oath,  and  because  two 
of  the  commissioners  were  neither  residents  of  the  county  where 
the  property  of  the  claimants  was  situated,  nor  residents  of  some 
adjoining  county. 

The  principal  question  presented  by  the  appeal  from  the  order 
confirming  the  report  is  whether  the  commissioners  did  not  adopt 
an  erroneous  measure  of  damages,  in  excluding  from  consideration, 
as  an  element  in  tfie  market  value  of  the  property  to  be  taken,  the 
existence  of  any  demand  for  such  property  on  the  part  of  the  city 
of  New  York.  The  record  plainly  shows  that  they  proceeded 
upon  the  theory  that  the  existence  of  any  such  demand  could  not 
be  considered  as  an  element  of  market  value.  So  far  as  the  rule 
which  they  followed  was  merely  a  decision  that  the  desirability 
of  the  particular  property  to  the  city  in  view  of  its  necessities 
was  not  the  legal  measure  of  damages,  it  was  correct  The  com- 
missioners went  much  further  than  this,  however,  and  practically 
held  that  the  availability  of  the  property  for  use  in  connection 
with  the  water  supply  of  New  York  City  could  not  be  taken  into 
account  by  them  in  determining  what  was  the  fair  market  value 
of  the  premises.  In  so  doing,  it  seems  to  me,  they  disregarded 
the  great  weight  of  authority  as  to  the  proper  measure  of.  compel- 
sation  in  cases  of  this  kind. 

A  question  similar  to  that  before  us  arose  in  the  case  of  Trustees 
y.  Dennett,  5  Thomp.  &  0.  217,  which  was  decided  by  the  general 
term  of  this  department  more  than  20  years  ago.  It  was  a  pro- 
ceeding to  acquire  an  interest  in  a  pond,  from  which  to  supply  the 
village  of  College  Point  with  water.  The  owners  desired  to  prove 
that  the  pond  possessed  a  value  as  a  source  of  water  supply  to 
cities,  and  sought  to  show  that  there  was  only  one  other  pond 
available  for  like  purposes  within  an  area  of  six  miles.  They  were 
not  permitted  to  do  this,  and  the  court  held  that  the  commissioners 
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erred  and  set  aside  their  report  In  Be  New  York,  L.  &  W.  B.  Co., 
27  Han,  116,  the  land  sought  to  be  taken  was  peculiarly  adapted 
for  railroad  purposes  The  commissioners  took  that  fact  into  con- 
sideration in  awarding  compensation  to  the  owner,  and  the  general 
term  of  the  Third  department  sustained  -Qieir  action  in  so  doing, 
and  in  refusing  to  value  the  premises  as  agricultural  lands  only. 
"Here  was  a  narrow  strip  of  land,"  said  Boardman,  J.,  "formerly 
Bsed  as  a  way,  and  only  of  value  for  a  way.  The  owner  holds  it 
for  such  purpose  only,  expecting  the  time  will  presently  come 
when  he  can  utilize  it  to  his  own  profit,  or  sell  it  to  some  one  else 
for  such  purpose.  Why,  then,  are  not  the  purposes  for  which  it  is 
held  and  the  uses  to  which  it  is  adapted  proper  elements  in  its 
value?"  The  same  question  may  be  asked  with  reference  to  Lake 
Gilead,  In  the  present  proceeding.  To  ignore  its  adaptability  to 
furnish  water  to  the  city  of  New  York  is  to  leave  out  of  considera- 
tion the  most  important  element  which  gives  it  any  value  in  the 
market.  The  doctrine  that  the  fitness  of  lands  for  particular  pur- 
poses is  an  element  in  estimating  their  market  value  in  condemna- 
tion proceedings  is  supported  by  the  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  Boom  Co.  v.  Patterson,  98  U.  S. 
403.  There  the  property  was  desired  by  a  boom  company  for  the 
pnrx>ose  of  constructing  a  boom  in  the  Mississippi,  and  was  pecul- 
iarly adaptable  for  such  purpose.  The  value  was  assessed  at 
more  than  f 9,000,  having  reference  to  the  adaptability  of  the  lands 
to  the  construction  of  a  boom,  but  at  only  f 300  if  such  fitness  were 
left  out  of  view.  The  supreme  court  affirmed  the  judgment  for  the 
larger  amount,  holding  that  their  suitableness  for  forming  a  boom 
was  a  fact  which  the  owner  had  a  right  to  insist  upon  as  an  ele- 
ment in  ascertaining  the  value  of  his  lands.  Mr.  Justice  Field,  in 
the  coarse  of  the  opinion,  cites  witii  approval  the  case  of  Young 
V.  Harrison,  17  Ga.  30,  which  was  a  proceeding  to  acquire  a  site  for 
the  abutment  of  a  bridge,  wherein  the  supreme  court  of  GeOTgia 
held  that  the  value  of  the  land  for  a  bridge  site  was  to  be  con- 
sidered in  assessing  the  compensation  to  be  made  to  the  owner. 
To  the  same  effect  is  a  well-considered  decision  in  an  Arkansas 
case  (Eailway  Co.  v.  Woodruff,  49  Ark.  381,  5  S.  W.  792),  where  the 
land  was  to  be  condemned  for  the  erection  of  a  railroad  bridge. 
The  contention  was  that  as  the  defendant  had  no  right  to  bridge 
the  Arkansas  river,  while  the  plaintiff  possessed  such  right,  the 
defendant,  as  owner,  could  not  have  any  damages  based  upon  a 
use  to  which  he  could  not  put  the  property  himself.  The  court, 
however,  refused  to  adopt  this  view,  holding  that  the  probable 
demand  there  may  be  for  suburban  property  for  depot  and  bridge 
sites  is  a  recognized  factor  in  the  market  value  of  such  property. 
A  similar  rule  as  to  the  measure  of  compensation,  where  the  power 
of  eminent  domain  is  exercised  for  the  acquisition  of  reservoir 
sites,  has  been  laid  down  in  a  number  of  cases.  Town  Co.  v.  Neale, 
78  Cal.  63,  20  Pac.  372;  Waterworks  v.  Drinkhouse  (Cal.)  28  Pac. 
681;  AUoway  v.  City  of  Nashville,  88  Tenn.  512,  13  S.  W.  123.  In 
the  case  last  cited,  it  is  well  said  that  market  value  "includes  every 
element  of  usefulness  and  advantage  in  the  property.     If  it  be 
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a«efal  for  agricaltare  or  for  residence  porposes,  if  it  has  adapta- 
bility for  a  reservoir  site  or  for  the  operation  of  machinery,  if  it 
contains  a  qnarry  of  stone  or  a  mine  of  preciona  metals,  if  it  pos- 
sesses advantages  of  location  or  availability  for  any  nsefnl  purpose 
whatever,  all  these  belong  to  the  owner,  and  are  to  be  considered 
in  estimating  its  value."  Without  further  citation  of  anthorities, 
I  think  it  is  sufQciently  clear  that  the  commissioners  in  the  case  at 
bar  erred  in  excluding  from  consideration  an  essential  element  in 
the  market  value  of  the  property  under  condemnation;  that  is  4to 
say,  its  adaptability  to  furnish  a  portion  of  the  water  supply  of  the 
city  of  New  York.  It  follows  that  their  report  should  be  set 
aside. 

This  conclusion  renders  It  unnecessary  to  pass  upon  the  objec- 
tions to  the  form  of  oath,  and  to  tiie  residence  of  two  of  the  com- 
missioners, except  so  far  as  some  suggestion  from  the  general  term 
may  be  useful  upon  the  new  appraisal  which  must  be  had.  In 
my  opinion,  the  omission  of  the  word  "faithfully"  from  the  consti- 
tutional oath  which  the  statute  required  the  commissioners  to  take 
was  a  material  omission,  sufficient  to  invalidate  the  proceeding, 
unless  the  parties  can  be  held  to  have  waived  thie  objection  by 
going  on  without  calling  attention  to  the  defect  until  the  report 
was  made.     Merritt  v.  Village  of  Port  Chester,  71  N.  Y.  309. 

As  to  the  nonresidence  of  two  of  the  commissioners,  that  was  a 
matter  of  which  the  claimants  had  notice  bv  the  terms  of  the  order 
appointing  them.  It  did  not  affect  the  jurisdiction,  and  the  objec- 
tion now  cornea  too  late,  having  clearly  been  waived  by  the  condnet 
of  the  claimants. 

Order  confirming  report  of  commissioners  reversed,  and  report 
set  aside  with  |10  costs  and  disbursements,  and  a  new  hearing 
directed  to  be  had  before  other  commissioners. 


WBIDNBE  V.  WBIDNBB. 

(Supreme  Oonrt,  General  Term,  Second  DeiMirtment    March  5,  188B.) 

DrvoHCE— Openiwq  Defaitlt — Conditions. 

Where  defendant  was  served  by  publication,  and  did  not  appear,  he  is 
entitled  to  have  the  default  opened  so  as  to  litigate  the  charge  of  adul- 
tery made  against  him;  but  where  be  does  not  assert  his  inability  to  pay 
the  alimony  awarded,  or  that  the  amount  was  out  of  proportion  to  bla 
means,  or  that  it  was  not  necessary  to  support  plaintiff  and  ber  children, 
the  order  opening  the  default  should  require  him  to  pay  the  alimony. 

Appeal  from  special  term,  Kings  county. 

Action  by  Katharina  Weidner  against  Gteorge  Weidner  for  di- 
vorce. From  an  order  setting  aside  a  decree  for  divorce  and  per- 
mitting defendant  to  come  in  and  defend  the  action,  plaintiff  app^Si. 
Modified. 

Argued  before  BKOWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Charles  J.  Patterson,  for  appellant 
Almet  F.  Jenks,  for  respondent 
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BROWN,  P.  J.  This  action  waa  brought  by  the  plaintiff  for  an 
absolute  divorce.  At  the  time  it  was  commenced  the  defendant 
was  liTing  at  Allentown,  In  the  state  of  Pennsylvania,  and  the  sum- 
mons was  served  by  publication.  The  defendant  did  not  appear, 
and  on  November  8,  1889,  judgment  was  entered  dissolving  the 
marriage,  and  directing  the  defendant  to  pay  to  the  plaintiff,  for  the 
support  of  herself  and  children,  the  sum  of  |15  a  week.  The  order 
appealed  from  sets  aside  the  judgment,  and  opens  the  default,  and 
permits  the  defendant  to  appear  and  defend  the  action,  unless  the 
plaintiff  "permits  the  judgment  to  be  so  amended  that  she  will  have 
no  claim  upon  said  defendant  for  support,  past  or  future."  In  case 
such  amendment  is  permitted,  the  motion  to  open  the  default  was 
denied.  We  are  of  the  opinion  that  the  conditions  imposed  upon 
the  plaintiff  are  unjust  towards  her,  and  that  the  order  should  be 
modified.  It  appears  that  prior  to  the  year  1889  the  parties  were 
residents  of  the  city  of  Brooklyn.  The  defendant  had  suspicions 
as  to  the  fidelity  of  his  wife,  and  charged  her  with  having  com- 
mitted adultery  with  one  Henry  Loeflfler.  These  charges  are  re- 
iterated in  the  defendant's  affidavit  used  upon  this  motion,  but, 
inasmuch  as  they  were  made  the  subject  of  judicial  investigation, 
they  are  not  entitled  to  any  consideration  here.  In  1886  the  de- 
fendant sued  Loeffler  in  the  city  court  of  Brooklyn  for  alienating 
the  plaintiff's  affections,  and  about  the  same  time  instituted  an 
action  for  divorce  against  the  plaintiff,  charging  her  with  adultery 
committed  with  Loeffler.  The  action  for  alienation  of  affection 
was  tried  in  March,  1887,  and  resulted  in  a  verdict  and  judgment 
in  Loeffler's  favor,  and  in  April,  1887,  the  action  for  divorce  against 
the  plaintiff  was  dismissed.  In  September,  1887,  the  plaintiff  sued 
the  defendant  in  the  city  court  for  a  limited  divorce  on  the  ground 
of  cruelty.  No  defense  was  made,  and  on  November  18,  1887, 
judgment  was  entered  granting  to  the  plaintiff  fl6  per  week  ali- 
mony, and  directing  defendant  to  give  security  for  its  payment. 
Tip  to  November,  1887,  the  defendant  resided  in  Brooklyn,  and  it  is 
very  clear  that  he  moved  to  Pennsylvania  to  escape  from  the  en- 
forcement of  the  judgment  in  the  separation  suit.  No  alimony 
lias  ever  been  paid  under  that  decree.  In  April,  1889,  this  action 
-was  commenced.  The  defendant  admits  in  his  moving  affidavit  that 
lie  received  the  summons  and  complaint,  but  swears  he  paid  no 
attention  to  them,  because  he  believed  it  was  impossible  for  his 
wife  to  produce  witnesses  who  would  swear  to  the  accusations 
made  against  him.  In  1893  he  moved  to  Newark,  N.  J.  While 
there  he  met  his  wife,  and  he  was  then  told  of  the  judgment  of 
divorce,  and  the  amount  of  alimony  which  it  was  adjudged  that  he 
should  pay.  Thereafter  he  returned  to  Brooklyn,  and,  a  copy  of 
the  judgment  having  been  served  upon  him,  an  order  was  made 
on  May  28,  1894,  directing  him  to  show  cause  why  he  should  not 
be  punished  for  contempt  in  neglecting  to  comply  with  its  terms. 
Three  days  later  application  was  first  made  to  set  aside  the  judg- 
ment and  open  the  default 

Laying  aside  the  charges  made  in  the  defendant's  affidavit  as  to 
the  plaintiff's  relations  with  Loeffler,  which  we  do  not  think  worthy 
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of  serious  consideration,  in  view  of  the  resalt  of  the  sait  against 
LoefEler,  the  main  grounds  upon  which  the  defendant  asks  to  have 
the  judgment  set  aside  are  (1)  that  the  testimony  as  to  liis  adultery 
was  false,  and  (2)  that  prior  to  the  action  for  separation  he  had 
conveyed  a  considerable  part  of  his  property  to  the  plaintiff.  We 
are  of  the  opinion  that  the  defendant  should  have  an  opportunity 
to  try  the  accusation  of  adultery  made  against  him,  and,  so  far  as 
the  order  appealed  from  permits  him  to  come  in  and  defend  the 
action,  we  agree  with  the  conclusion  of  the  special  term.  But  the 
charge  that  defendant  transferred  a  large  part  of  his  property 
to  the  plaintiff  is  met  by  the  statement  that  the  parties  owned 
four  houses  and  lots  in  Brooklyn,  the  title  to  which  stood  in  their 
joint  names,  and  that  the  proper^  was  divided  between  them,  and 
the  conveyance  to  the  plaintiff  was  but  a  transfer  to  her  of  one- 
half  of  this  property.  U  such  be  the  fact,  there  can  be  no  inference 
that  the  defendant  has  already  provided  for  the  plaintiff's  support; 
and,  in  this  view  of  the  case,  if  the  facts  permit  the  conclusion 
that  the  decree  of  divorce  should  stand,  it  would  seem  unjust  to 
deprive  the  plaintiff  of  the  provisions  made  therein  for  her  sup- 
port The  defendant  does  not  now  assert  his  inability  to  pay  the 
amount  of  alimony  awarded  by  the  judgment,  nor  does  he  claim 
that  the  amount  was  out  of  proportion  to  his  means,  nor  that  it 
was  not  necessary  for  the  support  of  the  plaintiff  and  her  children. 
It  was  the  same  amount  awarded  by  the  city  court  in  the  separa- 
tion suit,  and  that  decree  has  never  been  appealed  from  or  com- 
plied with.  And  we  fail  to  see  the  justice  of  requiring  the  plaintiff 
to  surrender  all  provisions  made  for  her  support  as  a  condition  of 
retaining  the  benefit  of  the  judgment  of  divorce.  While  it  may  be 
true,  as  the  defendant  testifies,  that  he  never  received  the  copy  of 
the  judgment  of  divorce,  which  was  mailed  to  him  at  AUentown, 
he  must  be  presumed  to  have  had  notice  that  such  a  judgment  was 
likely  to  be  rendered  against  him.  He  was  served  with  the  sum- 
mons and  complaint,  and  knew  that  the  suit  was  pending,  and  the 
charges  that  were  made  against  him.  He  knew  of  the  judgment 
in  the  separation  suit,  and  he  could  not  have  supposed  that,  if 
alimony  was  granted  in  this  action,  it  would  be  any  less  in  amount 
than  that  granted  in  the  separation  suit.  He  took  no  steps  to  de- 
fend the  suit;  and  after  he  had,  according  to  his  own  admission, 
received  actual  notice  of  the  judgment  and  its  terms,  he  waited 
nearly  nine  months  before  he  took  any  proceedings  to  vacate  it. 
In  view  of  this  long  delay  to  protect  his  rights,  of  the  amount  of 
alimony  awarded  to  the  plaintiff  in  the  separation  suit,  and  the 
fact  that  defendant  left  the  state  to  escape  the  enforcement  of  the 
decree  in  that  action,  we  are  of  the  opinion  that  the  judgment  in 
this  action  should  not  be  opened,  unless  the  alimony  allowed  therein 
is  paid. 

The  order  should  therefore  be  modified  so  as  to  provide  that, 
upon  payment  by  the  defendant  of  the  amount  of  alimony  due  under 
the  judgment,  the  motion  will  be  granted,  otherwise  it  is  denied, 
with  costs;  and,  so  modified,  the  order  appealed  from  is  afSrmed, 
with  flO  costs  and  disbursements  to  the  appellant     All  concur. 
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In  le  THOMPSON.  Commissioner  of  Public  Works. 

(Snpreme  Court,  General  Term,  Second  Department    March  5,  189S.> 

BmNBNT  DovAm — Awabd  of  Comhibsiosbiis — Rrcoohition. 

The  atvard  of  commissioners  In  condemnation  proceedings  will  not  be 
disturbed  on  tbe  mere  question  of  damages  unless  tbe  awards  are  so 
great  or  so  small  as  to  be  palpably  unjust 

Appeal  from  special  term,  Westchester  county. 

Application  by  Hubert  C.  Thompson,  commissioner  of  public 
works  of  the  city  of  New  York,  to  acquire  certain  water  rights  in 
the  towns  of  Mt.  Pleasant,  North  Castle,  Greenburgh,  and  White 
Plains,  in  the  county  of  Westchester,  under  Laws  1877,  c.  445,  and 
the  several  laws  amendatory  thereof.  From  an  order  affirming 
the  awards  made  by  the  commissioners,  various  landowners  appeaL 
Affirmed. 

Argued  before  DYKMAN  and  CULLEN,  JJ 

Alex.  Thain,  Arthur  Furber,  Kobert  L.  Morrison,  A.  Oldrin  Salter, 
James  R  Marvin,  Martin  J.  Keogh,  .Tames  A.  Deering,  Ralph 
Hickoz,  and  Joshua  C.  Ssmders,  tor  appellants. 

William  H.  Clark,  for  respondents. 

DYEMAN,  J.  This  is  an  appeal  from  an  order  confirming  the 
report  of  commissioners  of  appraisal.  The  proceeding  was  insti- 
tuted by  the  commissioner  of  public  works,  and  the  claims  for 
damages  are  based  upon  the  diminution  of  the  water  flowing 
through  the  Bronx  river  by  reason  of  the  construction  of  the  dam 
at  Kensico.  There  is  no  claim  in  this  proceeding  for  property 
taken  or  appropriated.  The  Kensico  dam  was  constructed  across 
a  gorge  through  which  the  river  Bronx  flowed.  The  stream  was 
small  at  that  point  in  the  dry  season,  and  it  appears  from  the  evi- 
dence in  this  case  that  when  the  dam  was  in  course  of  construc- 
tion the  stream  was  turned  aside,  and  all  the  water  passed  through 
a  flve-inch  pipe.  After  the  completion  of  the  dam,  the  reservoir 
was  filled,  and  the  water  was  conducted  through  pipes  to  the  res- 
ervoir near  Williams  Bridge.  The  maintenance  of  the  dam  and 
the  passage  of  the  water  through  the  pipe  line  constituted  a  diver- 
sion of  the  water,  and  it  became  necessary  to  quiet  the  claims  of 
the  riparian  proprietors  along  the  Bronx  river  for  damages  which 
might  result  to  them  from  the  decrease  of  the  water  in  the  river 
by  reason  of  such  diversion.  To  that  end  commissioners  of  ap- 
praisal have  been  appointed  for  different  sections  of  the  river,  and 
they  have  all  made  their  reports  to  the  court,  which  have  been  duly 
confirmed.  The  commission  in  this  proceeding  had  charge  of  the 
section  of  the  river  from  Williams  Bridge  south.  In  some  cases 
the  commissioners  have  awarded  substantial  damages,  in  others 
nominal  damages,  and  in  others  they  have  allowed  nothing.  No 
principle  of  law  is  violated  by  the  failure  to  allow  damages  where 
no  property  is  appropriated.  Especially  will  that  rule  prevail  in 
this  case,  in  consequence  of  a  fact  which  may  as  well  be  stated 
v.32N.Y.8.no.7 — 57 
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here.  It  now  turns  oat  that  the  quantity  of  water  flowing  through 
the  Bronx  river  has  not  been  diminished,  bat,  on  the  contrary,  it 
has  been  actually  increased  in  the  dry  season  by  the  construction  of 
the  Kensico  dam.  That  fact  was  established  by  anqaesti<Hiable 
evidence.  Lewis  S.  Onderdonk,  who  formerly  resided  near  the 
dam,  stated  the  fact  generally,  and  then  testified  as  follows: 

"A  number  of  years  ago  I  plowed  the  ground  below  the  dam  that  was 
owned  by  an  old  man  named  Davis.  I  plowed  a  strip  of  ground  betweoi 
Bronx  river  and  the  highway  leading  to  White  Plains,  and  then  the  ground 
there  was  Just  as  dry  as  It  was  In  any  other  part  of  the  farm,  and  to-day  Its 
banks  seem  to  be  saturated  with  water,  so  that  at  the  foot  of  this  slope  where 
I  plowed,  It  is  grown  up  with  flags  like  a  pond,  which  was  surprising  to  me 
until  It  was  explained  that  this  water  was  filtering  through  the  ground  on 
the  eastern  side  of  the  dam." 

The  Davis  property  was  immediately  below  the  dam,  and  then 
came  the  land  of  James  D.  See,  within  half  a  mile  of  the  dam. 
Mr.  See  was  examined  as  a  witness  in  this  proceeding,  and  it  is  to 
be  gathered  from  his  testimony  that  the  dam  was  constructed  in 
this  way:  A  stone  wall  was  first  built  across  the  gorge,  and  then 
earth  was  filled  in,  both  on  the  upper  and  lower  side  of  the  wall. 
It  is  usually  denominated  an  "earth  dam."  In  relation  to  the  quan- 
tity of  water  his  testimony  is  as  follows: 

"I  lived  there  at  the  time  this  dam  was  constructed,  and  was  there  almost 
daily.  In  the  construction  of  the  dam  they  blew  out  a  good  many  rock,  to 
get  a  good  foundation.  It  was  lime  rock,  and  they  opened  a  couple  of  large 
veins.  1  think  there  were  two.  I  think  I  testified  before  another  commission 
that  there  were  two.  There  was  quite  a  large  volume  of  water  from  those 
two  veins,  and  they  were  below  where  the  masonwork  of  the  present  dam  is. 
After  they  buUt  the  masonwork,  they  filled  in  below  with  dirt  That  water 
from  those  two  veins— and  they  are  large — runs  through  this  dirt,  and  comes 
out  of  the  bank  below  and  out  of  the  bank  wall.  They  had  to  take  large 
stone  from  the  bank  wall  to  let  that  water  out  and  save  the  bank.  That 
water  fiows  Into  the  bed  of  the  brook  below  the  dam.  Those  veins  are  deep, 
and  there  never  has  been  a  drought  yet  that  affected  them.  During  the  times 
of  drought  we  get  water  from  those  veins  below  the  dam  that  we  did  not 
get  before,  and  the  consequence  Is  that  in  times  of  drought  the  wsiter  which 
Is  below  the  dam,  In  coming  through  my  place,  the  volume  Is  larger  than 
It  was  In  times  of  drought  bef(»-e  the  erection  of  the  dam,  and  the  quality 
of  the  water  is  a  great  deal  better  for  us.  That  is  my  explanation.  Dur- 
ing the  time  of  the  drought— I  think  It  was  two  years  after  the  completlmi 
of  the  dam — I  watched  that  stream  below  the  dam,  and  made  a  remark  at 
the  time  that  in  my  Judgment  there  was  more  water  running  through  that 
dam  than  ran  through  the  dam  in  times  of  drought  before  the  dam  was  bailt 
I  am  of  the  oplnlcm  still.  I  am  sure  of  it  I  would  not  change  back,  if  I 
owned  the  property  to-day,  for  $1,000.  I  think  I  was  benefited  $1,000,  in- 
stead of  being  damaged  $1,500,  that  the  city  gave  me." 

George  W.  Birdsall,  the  chief  engineer  of  the  department  of 
public  works  of  the  ci^  of  New  York,  was  examined  as  a  witness, 
and  upon  his  cross-examination  testified  as  follows: 

"Q.  Ton  do  not  mean  to  say  that  the  water  that  mns.down  the  Bronx  river 
from  that  point  down  to  the  Lorillard  point  is  as  much  now  as  It  was  before  the 
construction  of  that  dam,  do  you?  A.  In  dry  seasons,  yes.  Q.  Do  you  mean 
to  say  that  in  dry  seasons  that  dam  does  not  retain  any  water?  A.  There 
IS  as  much  water  passing  It  as  there  was  going  past  it  before.  Q.  You  mean 
to  say  that  It  does  not  retain  any  water  in  dry  spells?  A.  Only  what  is  stored 
back  of  it  Q.  But  some  of  that  comes  down  In  dry  spells?  A.  Certainly. 
Q.  Then  It  does,  during  dry  spells,  prevent  water,  from  coming  down  b^ond 
it  which  would  come  down  were  it  not  there?    Al  No,  sir.    Q.  Where  would 
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tbat  water  remain?  A.  It  goes  through  the  rock  ot  the  Kenslco  dam.  By 
actual  measurements  In  dry  weather  there  is  Just  as  much  water  passes  that 
dam  as  there  was  passing  it  before  this  construction,  the  water  being  stored 
above  the  dam,  and  being  higher  than  It  is  below,  the  pressure  forces  It 
through  the  roclc  underneath  the  bottom  of  the  dam.  Q.  Then  the  dam  is 
not  perfectly  constructed?  A.  There  is  no  dam  in  the  world  perfectly  con- 
structed." 

That  evidence  stands  upon  the  record  unanswered,  and  consti- 
tutes a  complete  refutation  of  the  theory  upon  which  the  claims  for 
damages  in  this  proceeding  are  presented.  Buch  demands  are  all 
based  upon  the  diminution  of  the  quantity  of  water  in  the  Bronx 
river  in  the  dry  seasoju  by  reason  of  the  construction  of  the  Kensico 
dam.  They  relate  solely  to  the  dry  season,  because  at  all  other 
times  the  flow  of  water  is  plentiful;  and  the  evidence  recited  shows 
that,  instead  of.  being  diminished,  the  flow  of  water  was  increased, 
in  the  dry  season  by  the  construction  of  the  dam. 

As  the  complaints  of  the  appellants  relate  only  to  the  insufBciency 
of  the  awards  for  damages,  and  the  evidence  shows  that  no  dam- 
age has  resulted  from  the  cause  assigned,  our  examination  might 
terminate  here;  yet  It  may  be  well  to  proceed  somewhat  further. 
There  are  no  legal  errors  in  the  proceedings  of  the  commissioners, 
and  they  have  adopted  no  erroneous  rules  of  damage  in  making 
their  awards.  Under  such  circumstances  an  appellate  court  will 
not  interfere  with  the  report  of  commissioners  upon  the  mere  ques- 
tiou  of  damages,  unless  the  amounts  awarded  are  so  great  or  so 
small  as  to  be  palpably  unjust.  That  rule  is  settled  in  this  state, 
and  in  this  district  we  have  had  many  occasions  for  its  application. 
See  In  re  Btaten  Island  Rapid  Transit  Co.,  47  Hun,  397.  The  reason 
for  the  rule  has  been  stated  in  varied  language  as  follows :  The  com- 
missioners are  required  to  view  the  premises,  and  by  such  examina- 
tion they  obtain  a  knowledge  of  the  location  and  condition  of  the 
property  and  its  availability,  which  is  not  recorded,  and  which  is 
never  presented  to  the  appellate  tribunal.  Such  knowledge  is 
deemed  so  important  that  the  law  contemplates  the  possibility  of 
an  award  based  on  a  view  aJone,  for  the  commissioners  are  only 
required  to  take  the  proofs  offered  by  the  parties;  and,  if  none  is 
offered,  they  make  their  award  without  it.  Again,  the  commission- 
ers are  authorized  to  seek  information  by  outside  inquiries,  proee^ 
cuted  by  themselves  alone,  and  to  act  upon  the  knowledge  thus  ob- 
tained. That  evidence  also  remains  unwritten,  and  is  never  pre- 
sented to  the  appellate  court.  So  it  is,  therefore,  that  while  the 
commissioners  may  be  controlled  entirely  by  the  knowledge  they  de- 
rive from  those  two  sources,  the  appellate  court  knows  nothing  of  it 
Moreover,  when  testimony  is  taken  by  the  commissioners,  it  necessa- 
rily consists  almost  entirely  of  the  opinions  of  witnesses  respecting 
values,  and  no  tribunal  is  ever  bound  by  such  opinions.  Especially 
is  that  so  with  respect  to  commissioners  of  appraisal.  Opinions  re- 
sjpecting  values  of  property  and  resulting  damages  usually  differ 
very  widely,  and  the  commissioners  are  required  to  exercise  their 
own  judgment  in  respect  thereto.  These  considerations  are  suffi- 
cient to  justify  the  reluctance  with  which  the  courts  interfere  with 
the  awards  of  commissioners  upon  the  mere  question  of  their  size. 
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So  far  from  being  open  to  criticism,  we  deem  the  awards  ample  in 
Bize  in  all  the  cases  before  us  in  any  view  which  can  be  taken. 

The  greatest  complaints  are  made  by  mill  owners,  bat  it  is  a  fact 
proved  in  these  cases,  as  well  as  derived  from  history,  both  past  and 
current,  that  water  power  in  this  country  has  ceased  i»  be  valuable 
The  centers  of  trade  have  changed,  and  steam  power  has  superseded 
water  power.  Steam  power  can  be  planted  at  any  place  where  it 
is  required  by  business,  while  water  power  can  only  be  utilized 
where  it  is  found,  and  business  must  seek  it  there.  Great  complaint 
is  made  by  the  owners  of  mills  and  water  power  on  the  river,  and 
their  contention  is  that  the  commissioners  should  have  allowed 
them  a  sum  suflicient  to  pay  the  cost  of  replacing  by  steam  power 
the  water  power  of  which  the  owners  had  been  deprived  by  the 
diversion  of  .the  waters  of  the  Bronx  river.  That  cojatention  ignores 
the  rule  of  law  which  prescribes  the  measure  of  compensation  for 
property  appropriated  for  public  use,  and,  without  any  reference  to 
the  decrease  in  value  of  the  property  by  reason  of  the  diversion  of 
water,  requires  the  allowance  of  a  sum  of  money  which  will  pay 
for  a  steam  engine  of  suflBcient  power  to  replace  the  water  i>ower. 
Several  engineers  were  permitted  to  testify  respecting  the  cost  ot 
supplying  the  water  power,  or  rather  of  reproducing  the  same  by 
steam;  ^so  in  respect  to  the  amount  of  money  it  would  require  to 
produce  an  annual  income  at  5  per  cent  to  meet  such  expense  an- 
nually. But  all  the  testimony  of  that  character  was  erroneously  ad- 
mitted. It  was  irrelevant  and  immaterial  in  any  and  every  view. 
The  riparian  proprietors  had  the  right  to  the  natural  flow  of  the 
water  as  an  appurtenant  to  their  land.  They  had  no  property  in  the 
water,  and  it  had  no  value  to  them  independent  of  their  land  or  real 
property,  and  therefore  its  value  to  them  was  measured  by  the  in- 
jury which  its  diversion  inflicted  upon  their  real  property  to  which 
this  water  was  appurtenant.  The  question  before  the  commission- 
ers therefore  was  what,  in  fact,  had  been  the  eflfect  of  the  diversion 
of  the  water  upon  the  property  to  which  it  was  appurtenant;  was 
its  actual  value  reduced?  If  it  was,  the  amount  of  such  redaction 
in  value,  or  the  amount  of  the  difference  between  the  actual  value 
with  the  diversion  and  its  value  if  there  had  been  no  diversion  of 
the  water,  was  the  measure  of  compensation.  Such  being  the  rule 
of  damage,  all  the  testimony  in  relation  to  the  replacement  of  the 
water  power  by  steam  was  erroneous.  The  appellants  cannot  com- 
plain of  the  error,  however,  because  the  testimony  was  introdnced 
by  them;  and  the  city  cannot  assign  the  admission  of  the  testimony 
as  error,  because  it  has  not  appealed.  It  is  probable,  however,  that 
the  testimony  was  harmless,  as  it  was  not  followed  by  the  commis- 
sioners, and  there  is  nothing  to  show  that  they  adopted  any  erro- 
neous rule  of  damage.  The  theory  upon  which  the  claimants  in 
these  cases  proceed  is  this:  They  take  the  drainage  area  of  the 
Bronx  river  from  its  source  to  its  mouth,  and  the  drainage  area  of 
the  river  above  the  dam,  and  claim  that  liie  proportion  of  Uie  latter 
to  the  former  shows  the  proportion  of  the  water  diverted.  That 
theory  leaves  out  of  view  entirely  the  effect  of  impounding  the 
water  in  the  reservoir,  and  makes  diversion  equivalent  to  dimino- 
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tion  of  the  Btream.  Moreover,  it  indades  the  wet  season  as  well  as 
the  dry,  while  in  the  former  there  can  be  no  injury,  as  we  have 
seen,  because  the  river  is  always  full,  and  in  the  latter  we  have  seen 
that  there  is  no  diminution.  It  is  stated  several  times  in  the  points 
of  the  respective  appellants  that  there  was  a  conceded  diversion  of 
the  water,  by  which  it  seems  to  be  meant  that  the  engineers  as- 
sumed sneh^  diversion  in  making  their  calculations.  If  anything 
further  is  intended,  it  is  sufficient  to  say  that  no  such  concession  was 
justified. 

After  a  most  careful  examination,  we  find  no  cause  for  interfer- 
ence with  the  report  of  the  commissioners,  or  with  the  order  for  its 
confirmation,  and  the  order  should  be  affirmed,  with  costs. 


In  re  EDWARDS'  ESTATE. 
(Supreme  Court,  General  Term,  Second  Department    March  S,  1895.) 

1.  Transfer  Tax— Qnrr  Causa  Mortis. 

Property  passing  by  virtue  of  a  gift  causa  mortis  la  subject  to  the  tax 
under  Laws  1887,  c.  713,  ^  1,  wbich  provides  that  all  property  "whicb 
sball  be  transferred  by  deed,  grant,  sale  or  gift,  made  or  intended  to 
take  effect  in  possession  or  enjoyment  after  the  death  of  the  grantor  or 
bargainor,    •    •    •   shall  be  and  is  subject  to  a  tax." 

9,  Same— TiTLK  of  Donor. 

In  a  proceeding  to  impose  the  transfer  tax  on  property  passing  by  gift 
causa  mortis,  it  appeared  that  the  property  consisted  of  savings  banlc 
booka,  some  of  which  stood  in  the  name  of  the  donor's  deceased  father, 
and  that  the  donor  was  the  only  next  of  kin  of  his  father.  The  right  of 
the  donee  to  such  pass  books  was  contested  by  the  representatives  of  the 
estate  of  tbe  donor's  father,  and  the  donee  (liereupon  paid  tbem  a  sum 
of  m(mey  to  withdraw  their  claim,  but  he  took  no  assignment  from  them, 
and  did  not  recognize  their  claim  aa  owners  of  tbe  money.  Bdd,  that  the 
donee  could  not  assert  that  such  pass  books  were  not  taxable  because  his 
donor  was  not  the  owner  of  them. 

Appeal  from  surrc^te's  court,  Kings  county. 

Appraisal  under  the  transfer  tax  laws  of  the  property  of  Charles 
H.  Edwards,  deceased.  From  an  order  imposing  a  tax,  James  A. 
Bidden  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYEMAN  and  CDLLEN,  JJ. 

Harris  &  Ck)min,  for  appellant 

Emmet  R  Olcott,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  order  of  the  surrogate 
of  Kings  county  confirming  a  tax  under  the  transfer  tax  laws.  The 
facts  are  these:  On  the  16th  day  of  October,  1888,  Charles  H.  Ed- 
wards made  a  gift  causa  mortis  to  James  A.  Bidden  of  a  tin  box 
and  its  contents.  The  box  contained  sixteen  savings  bank  books, 
seven  of  which  represented  accounts  standing  to  the  credit  of 
Charles  H.  Edwards,  and  nine  of  which  represented  accounts  stand- 
ing to  the  credit  of  Thomas  Edwards.  Thomas  Edwards  was  the 
fother  of  Charles  H.  Edwards,  and  he  died  before  Charles,  who  was 
his  only  relative  and  heir  at  law.  The  appraiser  appointed  by  the 
surrogate  valued  the  property  at  |26,227.48,  and  that  valuation  was 
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confirmed,  and  a  tax  was  imposed  upon  that  sum  under  the  transf^ 
statute  of  this  state. 

The  donee  of  the  gift  has  appealed  from  the  order,  and  insists  that 
there  can  be  no  tax  upon  the  amounts  represented  by  the  bank 
books  which  stood  in  the  name  of  Thomas  Edwards,  because -Charles 
H.  Edwards  was  not  the  owner  of  such  accounts.  The  facts  de- 
veloped fail  to  justify  that  contention.  The  bank  books  were  in  the 
possession  of  Charles  H.  Edwards,  and  Bidden,  the  donee,  received 
them  from  him.  All  the  title  he  ever  had  to  any  of  the  bank  books 
was  derived  from  his  donor,  and  that  title  was  afiBrmed  by  the 
court  of  appeals.  Bidden  v.  Thrall,  125  N.  Y.  572,  26  N.  E.  627.  It 
is  to  be  collected  from  the  affidavit  of  Bidden,  printed  in  the  appeal 
book,  that,  when  he  made  a  claim  against  the  banks  for  the  money 
standing  to  the  credit  of  Thomas  Edwards  upon  the  nine  bank  books 
which  contained  his  name,  he  was  confronted  by  a  claim  of  the 
representatives  of  the  estate  of  Thomas  Edwards,  which  he  com- 
promised by  paying  them  the  sum  of  f  5,000.  Thereupon  he  received 
the  money  from  the  banks,  and  he  received  it  as  owner.  He  did  not 
acknowledge  the  claim  of  the  representatives  of  Thomas  Edwards  to 
the  ownership  of  the  money.  He  merely  acknowledged  them  as  ad- 
verse claimants,  and  made  a  compromise  with  them.  In  other 
words,  he  bought  them  off  by  paying  them  about  one-fifth  of  their 
claim.  He  took  no  assignment  from  them,  but,  as  between  him 
and  the  banks,  he  evidently  based  his  claim  to  the  money  upon 
the  donation  of  Charles  H.  Edwards.  The  legal  effect  of  his  com- 
promise with  the  representatives  of  the  estate  of  Thomas  Edwards 
was  to  quiet  their  claim,  and  perfect  his  title  to  the  property  whicli 
he  received  from  his  donor. 

'  The  appellant  also  contends  that  property  passing  by  virtue  of  a 
gift  causa  mortis  was  not  subject  to  taxation  under  the  statutes 
which  were  in  force  in  1888,  when  the  gift  in  question  was  made. 
That  statute  was  as  follows: 

"After  the  passage  of  this  act  all  property  which  shall  pass  by  wlU  or  by 
the  Intestate  laws  of  this  state  from  any  person  who  may  die  seized  or  pos- 
sessed of  the  same  while  a  resident  of  this  state,  *  *  *  or  any  interest 
therein  or  income  therefrom,  which  shall  be  transferred  by  deed,  grant,  sale 
or  gift,  made  or  intended  to  take  eflTect  in  possession  or  enjoyment  after  thp 
death  of  the  grantor  or  bargainor,  •  *  •  shall  be  and  Is  subject  to  a  tax." 
Laws  1887,  c.  713,  }  1. 

This  statute  evinces  the  intention  of  the  legislature  to  subject  to  a 
tax  all  property  which  should  be  transferred  by  a  gift  to  take  effect 
after  the  death  of  the  grantor  or  bargainor.  The  title  to  the  prop- 
erty passed  to  the  appellant  upon  its  delivery  to  him  by  the  donor, 
but  the  gift  was  subject  to  revocation  at  all  times  during  the  life- 
time of  the  giver,  and  in  that  sense  it  took  effect  in  enjoyment  after 
the  death  of  his  grantor.  He  could  not  have  maintained  an  action 
for  the  recovery  of  the  money  represented  by  the  bank  books  during 
the  lifetime  of  Charles  H.  Edwards,  and  therefore  he  could  not  enter 
upon  the  full  enjoyment  of  the  gift  until  after  his  death.  The  gift, 
therefore,  seems  to  fall  within  the  spirit  and  intention  of  the  statute, 
and  the  tax  was  therefore  properly  imposed. 

The  order  should  be  affirmed,  with  costs.    All  concur. 
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WBNSTROM  ELECTRIC  CO.  T.  BLOOMER  et  aL 

(Supreme  Conrt,  General  Term,  First  Department    Marcb  16, 1896.) 

Iktkkpleadbr— Who  may  Maintain. 

An  action  of  Interpleader  cannot  be  maintained  by  one  of  seTeral  claim- 
ants of  a  fund  in  the  hands  of  a  third  person,  but  only  by  the  person  in 
whose  hands  is  the  money  or  property  to  whldi  the  adTene  cUiims  an 
asserted. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Wenstrom  Electric  Company  against  Charles  H. 
Bloomer  and  others.  From  an  order  continuing  a  temporary  in- 
junction, defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J. 

Franklin  Pierce,  for  appellants. 
G.  W.  Minor,  for  respondent 

VAN  BRUNT,  P.  J.  The  defendants  Charles  H.  Bloomer,  Walter 
O.  Bloomer,  and  Nathan  Bnshnell  were  electrical  contractors  doing 
business  under  the  firm  name  of  Bloomer  Bros.  &  Co.;  and  on  the 
28th  of  February,  1894,  they  entered  into  a  contract  with  one 
William  Noble,  who  wa^s  then  engaged  in  erecting  the  Hotel  Empire 
in  the  city  of  New  York,  for  the  construction  and  erection  by  them 
of  an  electric  light  plant  in  said  hotel,  the  terms  of  payment  to  be 
85  per  cent  of  tiie  value  of  the  work  done  and  materials  furnished 
each  month  as  the  work  progressed,  the  final  payment  to  be  made, 
on  the  completion  of  the  work,  by  the  promissory  note  of  said 
Noble,  payable  in  90  days.  On  the  30th  of  March,  1894,  the  plaintiff 
entered  into  a  contract  with  Bloomer  Bros.  &  Co.  for  the  furnishing 
of  certain  dynamos  for  this  work.  It  agreed  to  deliver  the  dynamos 
t  0.  b.  cars  New  York  City  for  the  sum  of  |1,500,  terms  of  payment 
to  be  one-third  on  the  successful  starting  of  the  plant,  and  the 
balance  by  three  months'  note  of  Mr.  Noble,  indorsed  by  Bloomer 
Bros.  &  Co.;  the  title  and  ownership  of  the  dynamos  to  remain  in 
the  plaintiff  until  paid  for.  In  July,  1894,  the  firm  of  Payne  &  Sons 
sold  to  Bloomer  Bros.  &  Co.  engines  to  be  placed  in  said  hotel,  but, 
as  they  alleged,  they  would  not  part  with  their  property  until  they 
had  obtained  some  security  therefor;  and  accordingly,  on  the  1st 
of  August,  1894,  Bloomer  Bros.  &  Co.  entered  into  an  agreement 
•with  said  Payne  &  Sons  whereby  Bloomer  Bros.  &  Co.  assigned  to 
said  Payne  &  Sons  the  balance  due  under  their  contract  with  Noble, 
and  whereby  they  authorized  said  Payne  &  Sons  to  receive  said  bal- 
ance, and  to  give  a  receipt  and  acquittals  thereof,  in  their  firm 
name.  On  the  2d  of  August,  1894,  Noble  acknowledged  the  receipt 
of  the  information  in  respect  to  the  assignment,  and  in  writing 
accepted  the  order,  and  promised  to  pay  to  them  the  balance  due 
to  Bloomer  Bros.  &  Co.,  maktug  such  payments  in  accordance  with 
said  contract  Thereafter,  and  on  the  11th  of  October,  the  said 
Bloomer  Bros,  gave  an  order  for  f660  to  one  Winthrop  G.  Bushnell, 
the  brother  of  one  of  the  members  of  the  firm,  which  they  claim 
to  be  due  from  the  defendant  Noble  on  said  contract     The  com- 
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plaint  alleges  that  the  defendants  Bloomer  Bros.  &  Go.  were  in- 
solvent, and  that  the  alleged  orders  to  Payne  &  Bons  and  Bashnell 
were  given  in  fraud  of  the  rights  of  the  plaintiff,  and  that  Payne 
and  Bushnell  were  endeavoring  to  collect  the  same  balance,  or  so 
much  thereof  as  their  respective  claims  amounted  to,  and  the  plain- 
tiff was  also  endeavoring  to  collect  its  claim  from  said  Noble  ont 
of  said  balance;  and  that  Noble  was  ready  to  pay  said  balance  into 
court  according  to  the  terms  of  his  contract,  and  refuses  to  pay  the 
same,  or  any  part  thereof,  or  give  any  note  therefor  to  any  of  the 
parties  thereto,  until  ordered  and  directed  by  the  court;  and,  fur- 
ther, that  if  said  Noble  was  allowed  to  pay  the  same  to  tiie  defend- 
ants Bloomo:  Bros.  &  Co.,  with  whom  he  made  said  contract,  the 
plaintiff  and  all  other  claimants  to  said  fund  would  be  unable  to 
collect  any  part  of  their  respective  claims  out  of  said  fund  or  from 
Bloomer  Bros.  &  Co.  Application  was  made  on  these  facts  for  a 
temporary  injunction,  which  was  granted,  and  upon  motion  the 
same  was  made  permanent  during  the  pendency  of  the  action,  and 
from  the  order  thereupon  entered  this  appeal  was  taken. 

It  is  claimed  upon  the  part  of  the  plaintiff  that  this  is  an  action 
of  interpleader,  and  that  it  may  be  brought  by  the  plaintiff  instead 
of  the  defendant  Noble.  No  authority  for  this  proposition  has 
been  cited,  and  it  seems  to  be  at  variance  with  the  practice  which 
existed  in  the  court  of  errors,  and  has  continued  down  to  the  pres- 
ent time.  In  order  to  entitle  a  party  to  interpleader,  he  must  be 
exposed  to  danger,  vexation,  and  loss  from  conflicting  independent 
claims  to  the  same  thing  of  which  he  is  the  holder,  as  well  as  from 
claims  that  are  dependent  The  facts  essential  to  maintain  the 
action  of  interpleader  are  that  two  or  more  persons  have  a  claim 
against  the  plaintiff;  that  they  claim  the  same  thing;  that  the 
plaintiff  has  no  interest  in  the  thing  claimed;  and  that  he  cannot 
determine,  without  hazard  to  himself,  to  which  of  such  persons  the 
thing  belongs;  and,  further,  that  there  is  no  collusion  between 
him  and  any  of  the  parties,  and  that  he  will  bring  the  money  or 
tiling  claimed  into  court.  These  rules  have  been  recognized  in 
the  case  of  Crane  v.  McDonald,  118  N.  Y.  648,  23  N.  E,  991,  and 
also  in  the  case  of  Schell  v.  Lowe,  76  Hun,  43,  26  N.  Y.  Supp.  991, 
in  which  case  the  similarity  between  motions  made  under  the  Code 
of  Civil  Procedure  for  interpleader  and  actions  of  the  same  nature 
is  adverted  to.  The  section  of  the  Code  was  intended  to  prevent 
the  cumbersome  procedure  by  action,  and  substitute  that  by  motion; 
and  it  is  apparent  that  none  but  a  stakeholder  can  obtain  the  relief 
under  the  section  of  the  Code  recognizing  the  rule  which  had  pre- 
vailed in  actions  of  interpleader.  There  is  not  the  slightest  inti- 
mation that  Noble  is  not  able  to  respond  to  all  of  these  claims,  and 
he  is  not  before  the  court  asking  for  relief  or  bringing  the  fund 
into  court.  The  order  appealed  from  shonld  be  reversed,  with  f  10 
costs  and  disborsements,  and  the  motion  for  injunction  denied,  with 
flO  costs. 
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BENEDICT  et  al.  v.  ARNOUX  et  aL 

(Supreme  Court,  General  Term,  First  Department.    March  15,  1808.) 

1.  JvDQUfatT—OPKsnua  Dbfaclt— Validity  of  Defekbe. 

On  an  iqtplication  to  open  a  default  suffered  by  mistake,  and  without 
laches,  the  validity  of  the  proposed  defense  will  not  be  passed  on  unless 
it  Is  clearly  frivolous. 
9l  Baju — Unoohscionable  Defekse. 

An  application  to  open  a  default  will  not  be  denied  on  the  ground  that 
ttae  proposed  defense  Is  unconscionable. 

Appeal  from  special  term,  New  York  county. 

Action  by  Ellas  G.  Benedict  and  others  against  George  T.  Amoux 
and  others  to  foreclose  a  mortgage.  From  an  order  denying  a  mo- 
tion to  open  a  default,  and  permit  defendants  to  come  in  and  an- 
■wer,  defendants  appeal.    Reversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT,  J. 

W.  W.  Niles,  for  appellants. 

GL  N.  Bouvee,  Jr.,  for  respondents. 

FEB  CUBIAM.  Without  passing  upon  the  question  as  to  tiie 
ralidity  of  any  defense  set  .up  in  the  answer  proposed  to  be  served, 
we  think  that  it  is  apparent  that  the  default  occurred  through  mis- 
take, and  that,  by  reason  of  such  mistake,  the  defendants  should 
not  be  deprived  of  the  opportunity  of  raising  the  question,  in  a  man- 
ner in  which  it  caiLbe  reviewed,  as  to  whether  the  answer  sets  up 
a  defense  or  not  Where  it  is  apparent  that  the  default  has  been 
suffered  through  mistake,  and  there  is  no  laches,  it  does  not  seem  to 
be  proper  to  pass  uppn  the  validity  of  any  defense  proposed  to  be 
interposed,  unless  it  is  clearly  frivolous./ 

It  is  claimed,  however,  upon  the  part  of  the  plaintiffs,  that  the 
proposed  defense  is  an  unconscionable  one,  whatever  that  may 
mean.  The  court  of  appeals  has  held  that  all  defenses  which  are 
defenses  are  entitled  to  the  same  consideration  by  the  court,  and 
that  a  drfense  is  a  defense,  whatever  may  be  our  private  feelings 
in  respect  to  it.  We  think,  therefore,  that  the  defendants  should 
have  been  allowed  to  put  in  their  answer  upon  payment  of  the  costs 
of  the  motion  and  all  costs  which  have  been  incurred  in  the  action. 

The  order  should  be  reversed,  with  flO  costs  and  disbursements, 
and  the  defendants  allowed  to  answer,  upon  paying  the  costs  of  the 
motion  and  the  costs -which  had  accrued  in  the  action  at  the  time 
of  the  making  of  the  motion. 


STKUTHERS  v.  SMITH. 
(Supreme  (>>nrt.  General  Term,  First  Department    March  IS,  1886.) 

COHTRACTS— CONSIDBBATION— RBIiEASK  OF  DOUBTFCL  CLAIM. 

Where  a  trustee  invested  the  trust  funds  in  corporate  stock,  and  the  bend- 
fldarles  afterwards  threatened  to  sue  the  corporation  to  recover  the  amount 
BO  invested,  and  the  president,  to  prevent  the  suit,  gave  his  note  for  the 
amount,  such  note  is  supported  by  a  sutiicient  consideration. 

Appeal  from  circuit  court.  New  York  county. 
Action  by  Sabina  B.  Struthers,  as  trustee,  against  William  E. 
fimith,  on  a  contract.    From  a  judgment  entered  on  a  verdict  di- 
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rected  by  the  court  in  favor  of  plaintifF,  and  from  an  order  denying 
a  motion  for  a  new  trial  made  on  the  minutes,  defendant  appeala 
Affirmed. 
Argued  before  VAN  BBTOfT,  P.  J.,  and  FOLLETT,  J. 

Lyman  E.  Warren,  for  appellant 
Deloa  McCurdy,  for  respondent 

FOLLETT,  J.  This  action  was  brought  on  a  contract  dated  !No- 
Tember  6,  1893,  by  which  the  defendant  promised  to  pay  to  the 
plaintiff's  assignors  |17,500  three  years  after  date,  with  interest 
semiannually  at  the  rate  of  6  per  cent  The  contract  contains  a 
provision  that,  in  case  any  installment  of  interest  remains  unpaid 
for  30  days,  the  entire  principal  sum  shall  then  become  immediatdy 
due  and  payable.  The  defendant  faUed  to  pay  the  interest  and 
this  action  was  brought  to  recover  the  principal  and  interest  The 
sole  defense  interposed  was  that  there  was  no  consideration  for  the 
agreement.  In  1892  the  American  Lactos  Company,  a  corporation, 
was  organized  under  the  laws  of  New  Jersey,  with  an  authorized 
capital  of  |350,000,  divided  into  shares  of  f  100  each.  The  defend- 
ant was  the  promoter  of  this  corporation,  and  after  its  organization 
became  a  director  and  the  president  thereof,  transferring  to  it  sev- 
eral factories  owned  by  him,  for  .which  he  received  f50,000  of  the 
capital  stock.  Stephen  R.  Struthers  was  a  trustee  for  certain 
persons  for  whose  benefit  he  held  trust  funds,  f  18,000  of  which  he, 
without  authority,  invested  in  the  shares  of  the  corporation.  The 
money  was  received  by  the  defendant,  who  caused  -the  certificates 
for  shares  to  be  issued  to  Stephen  B.  Struthers  as  trustee.  Subse- 
quently the  beneficiaries  under  the  trust  discbvered  the  misappro- 
priation of  their  funds,  and  threatened  to  bring  an  action  against 
the  corporation  to  recover  the  sums  so  invested,  and  after  consider- 
able negotiation  the  defendant,  acting  under  the  advice  of  counsel,  for 
the  purpose  of  avoiding  an  action,  executed  and  delivered  the  con- 
tract on  which  this  action  was  brought.  It  is  well  settled  that 
the  discharge  by  A.  of  a  doubtful  claim  against  B.  is  a  good  con- 
sideration for  the  promise  by  C.  to  pay  a  sum  of  money  to  secure 
snoh  discharge.  White  v.  Hoyt,  73  N.  Y.  505;  Wahl  v.  Bamum,  116 
N.  Y.  87,  22  N.  E.  280;  Bank  v.  Parker,  130  N.  Y.  415,  29  N.  E.  1094 
The  judgment  and  order  should  be  affirmed,  with  costs. 


TALMADGB  et  aL  v.  SEAMAN  et  aL 

(Supreme  Court,  General  Term,  First  Department.     March  IS,  1895.) 

Tbahbfer  Tax — Wii.t,  Made  bkforb  Enactmbst  of  Tax  Law. 

Under  Laws  1882,  c.  399,  §  1,  taxing  transfers  of  property  where  the 
transferee  "becomes  beneficially  entitled,  In  possession  or  expectancy,"  to 
any  property,  whether  the  transfer  was  made  before  or  after  the  passage 
of  the  act,  a  contingent  remainder  which  vests  after  the  passage  of  the 
act,  though  created  by  a  will  which  took  eftect  before  that  time,  is  taxa- 
ble at  the  time  of  vesting.   30  N.  Y.  Suk>>  804,  reversed. 

Appeal  from  special  term.  New  York  county. 
Action   by  Henry  P.   Talmadge   and   others,   as  trustees,  etc, 
against  George  W.  Seaman  and  others,  for  an  accounting.    There 
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was  a  judgment  in  favor  of  pMintiffs  (30  N.  T.  Snpp.  304),  and  de- 
fendants appeal.    Beversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Edgar  J.  Levey,  for  appellants. 
Lucius  H.  Beers,  for  respondents. 

CKBRIEN,  J.  The  only  question  raised  upon  this  appeal  is  as 
to  the  liability  of  the  estate  included  in' the  residuary  trusts  created 
by  John  B.  Seaman's  will  to  taxation  under  the  act  of  1892  in  rela- 
tion to  taxable  transfers  of  property  (Laws  1892,  c.  399).  The  re- 
siduary clauses  of  said  will  are  as  follows: 

"Slxtb.  All  tbe  rest,  residue,  and  remainder  of  my  estate,  real  and  per- 
sonal, I  give,  devise,  and  bequeath  to  my  ezecutM's,  hereinafter  named.  In 
trust  to  apply  and  pay  over  tbe  Income  of  one  equal  undivided  half  part  thereof 
to  my  said  adopted  daughter  and  niece  Elizabeth  Seaman  during  her  natural 
life;  and  upon  her  decease  I  give,  devise,  and  bequeath  said  equal  un- 
divided one-half  part  of  my  estate  so  held  in  trust  for  my  said  adc^ted 
daughter  and  niece  to  the  children  of  my  nephew  George  A.  Seamran  living 
at  tbe  time  of  her  death,  share  and  share  alike.  Seventh.  I  direct  and  order 
my  said  executors,  hereinafter  named,  to  apply  and  pay  over  the  Income 
of  tbe  other  equal  midlvided  half  part  of  my  estate  so  held  In  trust  by  them 
to  my  said  adopted  son  and  nephew  George  A.  Seaman  during  his  natural 
life;  and  upon  his  decease  I  give,  devise,  and  bequeath  the  said  equal  un- 
divided half  of  my  estate  so  held  In  trust  for  my  said  adopted  son  and 
nephew  to  the  children  of  my  said  nephew  George  A.  Seaman  living  at  the 
time  of  his  death,  share  and  share  alike." 

The  will  was  made,  and  the  testator  died,  and  the  will  admitted 
to  probate  in  1876.  At  the  time  of  the  making  of  the  will  and  at  the 
time  of  the  death  of  the  testator  the  life  tenants  were  both  living. 
The  four  children  of  George  A.  Seaman  who  are  defendants  in  this 
action  were  also  all  living  both  at  the  time  of  the  making  of  the 
will  and  of  the  death  of  the  testator.  George  A.  Seaman  also  had 
one  other  child,  Hubert  Seaman,  who  was  bom  in  1880,  and  died  at 
the  age  of  about  six  months.  The  estate  consisted  almost  entirely 
of  personal  property.  A  portion  of  the  real  property,  which  was 
small  in  comparison  with  the  entire  estate,  was  sold  under  the  au- 
thority of  the  power  of  sale  contained  in  the  will,  a  few  lots,  valued 
at  f  1,000,  remaining  unsold.  The  two  life  tenants  died  in  January, 
1893. 

On  May  1, 1892,  chapter  399  of  the  laws  of  that  year,  entitled  "An 
act  in  relation  to  taxable  transfers  of  property,"  became  law.  By 
the  latter  portion  of  the  third  subdivision  of  section  1  thereof  it 
was  provided: 

"Sncb  tax  shall  also  be  Imposed  when  any  such  person  or  corporation 
becomes  beneficially  entitled.  In  possession  or  expectancy,  to  any  prop- 
erty or  the  Income  thereof  by  any  such  transfer,  whether  made  before  or 
after  tbe  passage  of  this  act." 

The  question  presented  is:  Did  the  children  of  George  A.  Sea- 
man become  "beneficially  entitled,  in  possession  or  expectancy,"  to 
the  remainders  of  the  funds  held  in  trust  for  the  life  tenants,  upon 
the  termination  of  such  life  estates,  and  thus  subject  their  interests 
to  the  payment  of  a  tax?  The  learned  judge  at  special  term  cor- 
rectly said : 
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"If  the  transfer  wonld  bare  been  taxable  under  the  law  of  1882,  if  It  bad 
been  In  force  at  the  time  the  will  took  effect,  then  it  is  not  taxable  now." 

Had  snch  a  law  been  in  force  at  the  time  the  will  took  effect,  it 
Ib  insisted  that  the  children  of  George  A.  Seaman  then  living  were 
persons  "in  being,  who  would  have  an  immediate  right  to  the  pos- 
session of  the  lands  upon  the  ceasing  of  the  intermediate  or  preced- 
ent estate";  that  their  estate  was,  therefore,  then  vested  (1  Bev. 
St  p.  723,  §  13);  that  the  amount  of  the  tax  payable  by  the  estate 
given  in  remainder  as  a  whole  could  have  been  fixed,  since  the  re- 
mainders, in  any  event,  would  have  passed  to  collateral  r^atives, 
and,  upon  determining  the  value  of  the  life  estates,  the  total  value  of 
all  the  remainders  ts&en  together  could  be  easily  ascertained.  On 
the  other  hand,  it  is  as  strenuously  urged  that,  as  to  the  personal 
property,  the  law  of  this  state  is  settled  that  dispositions  thereof 
such  as  were  here  made,  directing  distribution  at  some  future  time 
among  persons  whose  right  to  take  depends  upon  relation  to  some 
future  event,  vest  no  legal  estate  in  such  persons  prior  to  the  hap- 
pening of  snch  event;  and  that  under  this  will  the  children  of 
George  A.  Seaman  took  each  a  contingent  interest,  the  vesting  of 
which  was  dependent  upon  their  surviving  the  termination  of  the  two 
trusts.  As  said  in  the  note  on  vesting  in  Delafield  v.  Shipman,  18 
Abb.  N.  0.  300: 

"Limitations  of  future  or  contingent  interests  in  personal  property  are 
subject  to  the  same  rules  so  far  as  prescribed  In  1  Rev.  St.  p.  722,  etc.,  in  re- 
lation to  future  estates  in  land.  Id.  p.  773,  }  2.  But,  notwithstanding 
this  provision,  the  distinction  between  what  is  termed  'vesting'  in  the  one 
case  and  in  the  other  continues.  The  term  'vested'  Is  constantly  used  of 
legacies  to  indicate  more  than  not  being  contingent  in  the  common  use  of 
that  term  as  to  estates  in  real  property,  viz.  to  indicate  one  which  is  not  sub- 
ject to  be  divested;  one  that  is  not  defeasible  by  lapse  of  time  or  othet^ 
wise.  A  legacy  is  not  said  to  be  vested  except  when  the  legatee.  If  soi 
juris,  has  power  to  extinguish  by  release,  or  give  perfect  title  by  asslgnmoit'' 

And  the  learned  author,  in  formulating  general  principles  to  guide 
in  the  interpretation  to  be  put  on  a  gift  of  personalty  in  wonds  of 
futurity,  says: 

"Where  words  of  futurity  are  annexed  to  the  substance  of  the  gift,  and 
there  is  nothing  in  the  will  to  manifest  a  different  intention,  the  gift  itself 
will  be  deemed  future,  and  the  question  of  who  is  the  beneficiary  will  be 
deemed  dependent  upon  the  state  of  facts  when  that  future  time  shall  arrive; 
and  In  this  class  of  cases,  of  which  the  case  in  the  text  Is  an  illustratloii, 
the  legacy  Is  said  meanwhile  not  to  be  vested,  although,  if  it  were  an  estato 
in  real  property,  given  by  the  same  language,  it  would  technically  be  called 
a  Vested,'  as  distinguished  from  a  'contingent,'  remainder." 

This  distinction  we  endeavored  to  point  out  in  Se  Chirtis,  73  Hun, 
185,  25  N.  Y.  Supp.  909.  The  court  of  appeals,  however,  in  re- 
viewing that  case  (142  N.  T.  219,  36  N.  E.  887),  did  not  consider  it 
necessary  to  pass  on  the  question  of  vesting.  And  in  the  more 
recent  case  of  In  re  Hoffman,  143  N.  Y.  834,  38  N.  E.  311,  it  Is  said: 

"Our  decision  in  Re  Curtis  is  not  decisive,  because  the  facts  are  essentially 
different;  but  In  that  case  is  expressed  what  was  our  decided  drift  of  opinion 
In  cases  more  like  the  present,  and  was  fairly  settled  later  in  Re  Rooservelt, 
143  N.  Y.  120,  38  N.  E.  281.  We  are  obliged  to  follow  one  of  two  lines  of  con- 
struction. We  must  open  all  the  nice  and  difficult  questions  which  arise  under 
a  will  as  to  the  vesting  of  technical  legal  estates,  although  future  and  contin- 
gent, and  assess  the  tax  upon  what  are  In  r^lty  only  possibilities  and 
chances,  and  so  complicate  the  statute  with  the  endless  brood  of  difficult  qnes- 
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tlons  Trtaich  gather  about  the  construction  of  wills;  or  we  must  construe  it 
In  view  of  its  aim  and  purpose  and  the  object  It  seeks  to  accomplish,  and  so 
subordinate  technical  phrases  to  the  facts  of  actual  and  practical  ownership. 
For  taxation  Is  a  hard  fact,  and  should  attach  only  to  such  ownership,  and 
may  properly  be  compelled  to  wait  until  chances  and  posslbilltiee  develop 
Into  the  truth  of  an  actual  estate  possessed,  or  to  which  there  exists  an  abso- 
lute right  of  future  possession." 

And  in  Be  Boosevelt,  Bupra,  it  is  said: 

"It  does  not  follow,  because  the  legislature  taxes  perswis  beneficially  en- 
titled to  property  or  income  in  possession  or  expectancy,  that  a  tax  was 
thereby  Imposed  upon  an  interest  tliat  may  never  vest  Until  that  time  ar- 
rives, the  power  to  tax  does  not  exist" 

And  the  opinion  concludes  as  follows: 

"The  legislature,  in  the  act  of  1802,  had  given  a  practical  construction  to  its 
previous  legislation  on  this  subject  when  it  provides  that,  where  the  fair 
market  value  of  the  pr(q;>erty  or  interest  cannot  be  ascertained  at  the  time 
of  the  transfer,  the  tax  sliaU  liecome  due  and  payable  when  the  I)eneficlaiy 
■hall  come  into  actual  possession  or  enjoyment" 

Wliile,  therefore,  in  a  strictly  legal  sense,  persons  having  a 
Tested  or  contingent,  a  defeasible  or  indefeasible,  a  possessory  or 
expectant  interest  in  property  by  will  or  deed  may  be  said  to  be 
"beneficially  interested"  (which  has  been  regarded  as  synonymous 
with  "beneficially  entitled"),  and  thus  answer  the  description  of  per- 
sons who,  becoming  "beneficially  entitled,  in  possession  or  expect- 
ancy," to  property,  would  be  liable  to  taxation,  we  do  not  think  this 
is  the  meaning  that  is  to  be  attached  to  the  words  as  used  in  the 
act  of  1892.  As  we  have  endeavored  to  point  out,  the  latest  ex- 
pression of  the  court  of  appeals  favors  the  view  that  for  the  pur^ 
poses  of  taxation  one  only  becomes  beneficially  entitled  to  property 
when  the  time  arrives  that  he  has  the  title,  or  is  entitled  to  pos- 
session, or  when  a  contingent  interest  vests,  or  when  a  defeasible 
estate  becomes  indefea8ibl&  While  there  are  objections  to,  and  pos- 
sible hardships  in,  such  a  construction,  by  rendering  subj'ect  to  a 
tax  an  interest  or  property  which  was  free  therefrom  when  created, 
it  nevertheless  presents  the  most  practicable  rule  to  be  applied  in 
the  construction  of  acts  relating  to  the  taxing  of  inheritances.  Un- 
der these  acts  it  was  in  the  beginning  a  question  as  to  whether  the 
tax  was  one  opon  the  estate,  as  distinguished  from  one  upon  the 
snccession;  but  this  is  no  longer  an  open  question,  because  we  re- 
gard it  as  now  settled  by  the  court  of  appeals  that  this  tax  is  on 
the  succession.  In  re  Hoffman,  143  N.  Y.  330,  38  N.  E.  311;  In  re 
Swift,  137  N.  Y.  77,  32  N.  E.  1096.  This  being  so,  one  should  not  be 
liable  until  he  succeeds  to  the  property,  and  the  injury  or  injustice 
of  a  rule  that  would  hold  one  liable  or  responsible  for  a  tax  upon 
property  in  which  he  might  have  a  contingent  interest,  but  which 
mi^t  never  vest,  has  in  many  of  the  later  cases  been  pointed  out 
We  think,  then,  that,  had  the  law  of  1892  been  in  existence  at  the 
time  of  the  making  of  the  will  or  the  death  of  John  B.  Seaman,  the 
interest  of  the  children  of  George  A.  Seaman  would  not  then  have 
been  taxable,  because  they  did  not,  within  the  meaning  of  the  trans- 
fer tax  act,  become  beneficially  entitled,  in  possession  or  expectancy, 
to  the  remainders  of  the  funds  held  in  trust  during  the  lives  of 
their  aunt  and  father,  respectively,  until  the  termination  of  such 
life  estates.    Upon  the  death  of  the  testator  these  children  had  an 
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interest  which  could  only  ripen  into  a  beneficial  one  by  their  out- 
living, as  to  half  of  the  estate,  their  aunt,  and,  as  to  the  other  haH 
their  father;  and.  If  then  obliged  to  pay  a  tax,  they  might  neyer 
reap  any  resulting  benefit,  because,  if  tiiey  died  before  either  of 
the  life  tenants,  they  would  never  succeed  to  any  interest  in  the 
property.      As  said  in  Re  Curtis,  supra: 

"The  law  Itself  glres  abundant  erldence  in  Its  language  of  tbe  Intent  to 
subject  only  real  and  beneflclal  interests  to  tazation,  and  nothing  in  its  policy 
Justifies  the  imposition  of  such  a  burden  where  no  correspondent  benefit  baa 
been  received." 

In  disposing  of  questions,  therefore,  under  these  tax  acts,  we  are 
not  to  be  controlled  by  the  legal  divisions  of  estates  as  classified 
and  defined  in  the  Eevised  Statutes,  and  the  language  referring  to 
the  character  of  estates  that  should  be  taxed  must  be  taken  in  its 
ordinary  and  popular  sense;  and  where,  as  here,  the  act  provides 
for  a  transfer  tax  as  against  those  who  become  "beneficially  en- 
titled, in  possession  or  expectancy,"  it  was  intended  by  the  legisla- 
ture not  to  tax  a  mere  legal  estate  or  interest,  which  might  or  might 
not  ripen  into  a  beneficial  one.  The  obligation  to  pay  the  tax  was 
not  to  be  imposed  except  upon  one  who  has  "a  present  enjoyment 
or  a  fixed  and  absolute  right  of  future  enjoyment"  of  property,  and 
the  appraisal  of  the  property  or  the  fixing  of  the  tax  is  to  be  pro- 
ceeded with  when  this  can  be  ascertained.  Thus,  as  said  in  Be 
Hoffman,  supra,  "The  state  will  get  its  tax  when  the  legatees  get 
their  property."  As  the  tax  is  a  burden  placed  permanently  on 
the  succession,  and  not  upon  the  estate,  if  the  act  of  1892  bad 
been  in  force  when  the  testator  died,  the  state  could  not  have  got 
its  tax,  because  there  was  no  certainty  as  to  which  of  the  children 
would  eventually  get  the  property,  and  the  matter  would  have  had 
to  be  deferred  until  the  termination  of  the  life  estates.  Here,  be- 
fore such  termination,  the  law  of  1892  was  enacted;  and  as,  by 
its  provisions,  the  tax  was  to  be  imposed  upon  any  one  who  be- 
came beneficially  entitled,  in  possession  or  expectancy,  to  any  prop- 
erty, whether  the  instrument  under  which  such  property  was  ac- 
quired was  made  before  or  after  the  passage  of  the  act,  we  fidl 
to  see  any  valid  reason  why  it  should  not  apply  in  the  present  in- 
stance. 

It  is  to  be  noticed  that  the  word  used  in  the  statute  is  "transfer," 
and  this  was  regarded  by  the  special  term  as  confining  its  applica- 
tion to  deeds,  so  that  where,  as  here,  the  instrument  creating  the 
estates  was  a  will,  the  statute  would  not  be  applicable.  We  think 
this,  however,  is  too  narrow  a  construction,  it  being  evident  from  a 
reading  of  the  entire  act  that  the  legislature  intended  to  include  not 
only  transfers  by  deed,  but  also  transfers  by  will.  By  its  language, 
the  act  imposes  a  tax  upon  successions  to  property  transferred  by 
will  prior  to  its  passage,  though  the  beneficial  interest  therein  vests 
subsequent  to  its  passage;  and,  while  this  construction  seems  to 
give  a  retroactive  effect  to  the  act,  which  in  all  cases  should,  if 
possible,  be  avoided,  its  effect  is  retroactive  only  so  far  as  the  legal 
estate  is  concerned,  but  not  as  to  the  beneficial  interest,  which, 
in  tiis  case,  did  not  spring  into  existence  until  after  the  passage 
of  the  act,  and  thus  the  persons  entitled  to  succeed  to  the  beneficial 
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enjoyment  of  the  property  became  liable  for  the  tax.  Onr  con- 
clusions, therefore,  are  that  this  act  imposes  a  tax  upon  succes- 
sions to  property  transferred  by  will  before  the  passage  of  the 
act,  whenever  any  beneficial  interest  therein  vests  subsequent  to  its 
passage;  that  the  beneficial  interests  of  the  children  of  G«orge  A. 
Seaman  in  the  trust  funds,  which,  by  the  terms  of  the  wUl,  were 
to  be  distributed  to  such  of  them  as  should  be  living  at  the  deaths 
of  the  respective  life  tenants,  did  not  vest  untU  January,  1893;  and 
that  upon  such  vesting  the  children  became  liable  to  pay  the  tax. 

The  judgment  of  the  special  term  should  accordingly  be  reversed, 
and  a  judgment  in  accordance  with  the  views  herein  expressed 
«ntered,  with  costs  to  the  appellant.    All  concur. 


HOPES  V.  ARNOLD. 

(Supreme  Court,  General  Term,  First  Department   Itercb  IB,  1895.) 

APPBAir— Amendment  of  Case— Appijcation  to  General  Term. 

Leave  to  amend  the  case  fvill  not  be  granted  by  the  general  term,  but 
the  application  shouid  be  made  to  the  trial  Judge. 

Action  by  George  Bopes  against  William  H.  Arnold.  A  judg- 
ment in  favor  of  plaintiff  was  aiflrmed  on  appeal  (30  N.  Y.  Bupp. 
^97),  and  defendant,  Hopes,  moves  to  amend  the  case  on  appeal. 
Denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Geo.  A.  Black,  for  the  motion. 

G.  8.  Hamlin,  opposed. 

PER  CURIAM.  A  motion  of  a  precisely  similar  character  to  the 
one  now  presented  was  made  to  the  general  term  when  the  case 
came  up  for  argument  in  its  regular  order  upon  the  calendar,  and 
this  court  thai  held  that  it  could  not  with  propriety  insert  excep- 
tions In  a  case  upon  its  coming  before  it  for  argument,  but  that 
the  case  must  be  settled  by  the  judge  who  tried  the  same,  and  be 
by  him  ordered  on  file,  and  that  this  function,  which  by  the  general 
rules  of  practice  was  confided  to  the  judge  who  tried  the  case,  ought 
not  to  be  performed  by  the  general  term.  No  request  to  post- 
pone was  made  by  the  appellant  in  order  that  he  might  make  an 
application  to  the  judge  who  tried  the  case,  but  the  appeal  was 
argued,  and,  after  its  decision  by  the  general  term,  this  applica- 
tion is  renewed.  We  think  it  is  apparent  that,  for  the  reason  stated 
upon  the  previous  application,  it  must  now  be  denied.  Motion  de- 
nied, with  f  10  costs. 

NESBIT  V.  ALBERT. 

(Snpreme  Court,  General  Term,  First  Department    March  15,  1895.) 

SaroFFEL — FiLLiKa  Blanks  afteii  Execction  of  Lease. 

A  surety  In  a  lease  cannot  show,  as  a  defense  to  an  action  thereon,  that 
he  signed  it  before  the  blanks  were  filled  up,  or  that  the  seal  was  not  af- 
fixed at  the  time  of  the  execution,  where  the  lease  in  due  form  was  deliv- 
ered to  the  lessor,  who  bad  no  knowledge  of  such  facts. 
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Appeal  from  circuit  court,  New  York  county. 

Action  by  Elizabetli  Nesbit  against  Halpem  Albert  for  rent 
Prom  a  judgment  entered  on  a  Terdict  directed  by  the  court  in  faTor 
of  plaintiff  for  f 2,1 59.85,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Ai^ued  before  VAN  BRUNT,  P.  J,,  and  O'BRIEN  and  PAR- 
KER, JJ. 

A  H.  Parkhurst,  for  appellant; 
Edward  B.  Hill,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  the  rent  nn* 
paid  under  a  lease  upon  which  the  defendant  was  surety.  Sylyanus 
C.  Boynton,  prior  tp  the  execution  of  the  lease,  was  In  possesaicHi 
of  the  same  premises  as  tenant,  but,  as  he  was  not  prompt  in  mak- 
ing payment  of  the  rent  as  it  became  due,  he  was  required,  as  a  con- 
dition of  a  further  leasing  of  the  premises,  to  obtain  a  surety  who 
should  guaranty  such  payment  In  due  course  he  executed  the  lease 
himself  and  procured  this  defendant  to  become  surety  thereon.  He 
continued  in  possession  under  the  new  lease  for  a  period  of  about 
ndne  months,  but  for  a  portion  of  the  time  he  failed  to  pay  the  rent 
The  direction  of  a  verdict  in  favor  of  the  plaintiff,  the  appellant 
says,  was  erroneous,  in  that  there  was  sufficient  evidence  tending 
to  show  that  the  agreement  was  not  filled  out  at  the  time  of  its 
execution  by  the  surety  to  have  at  least  presented  a  question  for  the 
jury.  It  is  not  only  proved  by  the  subscribing  witness  and  the 
lessee  that  the  surely  signed  the  contract  of  suretyship,  but  he  ad- 
mits it  himself,  and  concedes  that  he  understood  the  purpose  of  it 
at  the  time  of  its  execution.  And,  having  turned  over  to  the  lessee 
tiie  lease  bearing  the  contract  of  guaranty,  signed  by  the  defendant 
and  witnessed  in  due  form,  he  could  not  thereafter,  as  against  the 
lessor,  coming  into  possession  of  the  lease  and  the  contract  of  guar- 
anty without  any  knowledge  that  the  blanks  had  been  filled  up  sub- 
sequent to  execution,  assert  that  fact  as  a  defense.  Manufacturing 
Co.  V.  Drummond,  40  Hun,  260.  For  the  same  reason,  the  attempt 
to  swear  the  seal  off  the  contract  at  the  time  of  its  execution  was 
not  effective.  There  was  evidence,  it  is  true,  that  the  contract,  whm 
signed  by  the  surety,  did  not  bear  a  seal, — sufficient  evidence  to  have 
presented  a  question  for  the  jury,  if  a  favorable  determination  by 
them  could  have  affected  the  result.  But  the  surely,  having  signed 
the  contract,  which  asserted  the  existence  of  a  money  consideration 
from  the  lessor,  and  the  further  consideration  of  a  letting  of  the 
premises  to  the  lessee,  and  delivered  the  same  to  the  lessee,  duly 
witnessed,  must  be  held  to  have  authorized  its  delivery  to  the  lessor 
as  a  completed  instrument;  and  if  he  seeks  to  be  relieved  from  li- 
ability under  his  contract,  on  the  ground  that  the  instrument  has 
been  altered  since  its  execution,  he  must  show  that  the  instrument 
was  altered  after  it  came  into  possession  of  the  lessor.  No  other 
rule  would  be  safe,  and  there  is  no  authority  asserting  the  existence 
of  such  a  rule.  This  defendant  did  not  attempt  to  do.  The  judg- 
ment should  be  affirmed,  with  costs. 
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McNAMARA  ▼.  BROOKLTN  CITX  R.  OO. 

(City  Oourt  of  Brooklyn,  Oeneral  Term.    March  25,  1805.) 

AppbaJj—Rkview— Weight  of  Evidence. 

A  verdict  on  conflicting  evidence  will  not  be  disturbed  on  apx>eal. 

Appeal  from  trial  term. 

Action  by  Edward  McNamara  against  the  Brooklyn  City  Rail- 
road Company  for  personal  injuries.  Prom  a  judgment  entered  on 
a  yerdict  in  favor  of  defendant,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.     AfiSrmed. 

Argned  before  CLEMENT,  C.  J.,  and  OSBORNE,  J. 

Morris  &  Wbitehoiise,  for  appellant 
Jas.  &  I^os.  H.  Troy,  for  respondent. 

OSBORNE,  J.  Plaintiff  was  a  conductor  on  one  of  defendant's 
trolley  cars  running  on  its  Third  avenue  line  to  Ft.  Hamilton,  when, 
on  October  11,  1892,  another  trolley  car  of  the  same  line  (No.  800) 
approached  from  the  rear,  and  crashed  into  the  car  of  which  plaintiff 
was  conductor,  and  severely  injured  him.  This  action  was  brought 
to  recoyer  damages  for  such  injuries,  on  the  ground  that  the  colli- 
sion was  due  to  defective  brakes  on  the  car  which  ran  Into  plain- 
tUTs  car,  and  that,  by  reason  of  such  defective  brakes,  the  motor- 
man  in  charge  of  the  colliding  car  was  unable  to  stop  his  car  in 
time  to  avoid  a  collision.  The  evidence  of  the  motorman  who  had 
been  running  the  car  with  the  alleged  defective  brakes  was  to  the 
effect  that  on  a  previous  trip  he  had  found  that  the  brakes  on  his 
ear  would  not  work  properly,  and  had  so  informed  his  conductor; 
that  on  a  subsequent  trip  he  started  from  Twenty-Fifth  street  and 
Third  avenue  to  go  to  Ft  Hamilton ;  that,  by  the  time  he  got  as  far 
as  Sixty-Fifth  street,  he  found  his  brake  so  inefficient  that  he  deter- 
mined to  turn  back;  that  he  returned  to  the  defendant's  repair  shop 
on  Twenty-Sixth  street,  ran  his  car  in  there  over  a  pit,  called  the 
attention  of  the  man  in  charge  there  to  the  condition  of  the  brakes, 
and  one  of  the  workmen  was  then  directed  by  the  man  in  charge 
to  examine  the  car,  and  see  what  was  the  matter  with  it;  that  this 
workman  got  under  the  car,  and,  after  examining  it  for  four  or  five 
minutes,  told  the  motorman  the  car  was  all  right,  and  to  run  it; 
that  the  motorman  accordingly  started  out  again  with  the  car, 
still  finding  trouble  with  his  brakes,  and  on  the  second  trip  there- 
after, as  he  approached  plaintiff's  car  next  in  front  of  him,  he  was 
unable  to  stop  his  car  on  account  of  the  failure  of  the  brakes  to 
work,  and  the  collision  ensued  by  which  plaintiff  was  injured.  De- 
fendant put  a  number  of  its  employes  on  the  stand  to  disprove  this 
story  of  the  motorman,  including  the  conductor  of  the  alleged  de- 
fective car,  starters  at  Twenty-Fifth  and  at  Sixty-Fifth  streets,  and 
the  man  in  charge  of  the  repair  shop,  all  of  whom  contradicted  the 
motorman's  evidence.  It  also  called  other  motormen  as  witnesses, 
to  endeavor  to  show  that,  when  they  used  the  car  in  question  the 
preceding  month,  its  brakes  were  in  good  order. 
v.32N.Y.8.no.8— 58 
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We  are  asked  to  reverse  this  judgment  on  the  ground  that  it  was 
against  the  weight  of  evidence.  It  does  not  seem  to  ns  to  be  our 
dnty  so  to  do.  There  was  some  corroboration  of  the  story  of  the 
motorman  in  the  evidence  of  the  conductor.  The  latter  admitted 
that  in  the  morning,  on  an  earlier  trip,  he  found  fault  with  the 
motorman  for  not  promptly  stopping  the  car  when  signaled  to  stop, 
and  that  the  motorman  then  told  him  that  he  could  not  stop  the 
car  because  the  brakes  failed  to  work  properly;  and  the  conductor 
likewise  admitted  that  in  such  case  it  was  his  duty  to  report  the 
car,  but  that  on  this  occasion  he  failed  to  do  so.  The  conductor's 
trip  slip  for  that  day  was  also  put  in  evidence  by  defendant,  and 
that  contained  some  corroboration  of  the  motorman's  testimony  as 
to  his  returning  to  Twenty-Fifth  street  before  making  a  round  trip. 
Notwithstanding  the  preponderance  in  numbers  of  witnesses  for  the 
defendant,  there  is  no  such  preponderance  of  evidence  here  as  would 
justify  us  in  setting  aside,  as  against  the  weight  of  evidence,  the 
verdict  of  a  jury,  who  saw  the  witnesses  on  both  sides,  heard  them 
testify,  and  who  are  better  qualified  to  judge  of  their  credibility 
from  their  appearance  and  conduct  on  the  witness  stand  than  we  are 
from  reading  their  evidence  in  print 

There  can  be  no  question  but  that  the  evidence  adduced  by  the 
plaintiff,  credited  aa  it  was  by  the  jury,  made  out  a  condition  of 
affairs  which  would  render  the  defendant  liable.  Its  duty,  onques- 
tionably,  was  to  furnish  adequate  brakes  for  Its  cars,  and  to  keep 
them  in  proper  order;  and  it  cannot  discharge  itself  from  the  con- 
sequences of  a  failure  to  perform  that  duty  by  directing  its  servants 
or  agents  to  do  it,  and  then,  when  the  duty  is  left  nnperf<Hnned, 
shield  itself  from  liability  on  the  ground  that  the  injuries  com- 
plained of  were  due  to  the  negligence  of  a  fellow  servant  Booth 
V.  Railroad  Co.,  73  N.  Y.  38;  Lilly  v.  Railroad  Co.,  107  N.  Y.  566,  14 
N.  E.  503. 

No  exception  was  taken  to  the  charge  as  requested  by  pliUntUFs 
counsel  at  folio  296,  and  we  are  not  therefore  called  vp<m  to  con- 
sider it. 

The  judgment  appealed  from  and  order  denying  motion  for  a  new 
triad  must  be  affirmed,  with  costs. 


BARRANCO  et  al.  v.  TOWNBR. 
(City  Court  of  Brooklyn,  General  Term.    March  25, 189S.) 

EtVlDUWCK— COMPETBNCT— TKSTIMOHT  OF  AdvEBSB   PaBTT. 

Where  plaintiff,  in  an  action  for  the  price  of  gooda  wdd,  taattlles  as  to  a 
conversation  with  defendant  at  which  the  sale  waa  negotiated.  It  la  error 
to  exclude,  on  the  ground  that  the  contract  of  Bale  was  written,  twtlnwmy 
by  defendant  as  to  what  conversation  he  had  with  plaintiff. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Manud  F.  Barranco  and  Benjamin  J.  Guerm  against 
Boger  B.  Towner.  There  was  a  judgment  in  favor  ^  plakitifEs, 
and  defendant  appeals.     Reversed. 
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Argned  before  QLEMEST,  (X  J^  and  VAN  WrOK  and  OS- 
BOBl^  JJ. 
Aynes  &  Walker,  for  appellant 
JnlioB  Lehmann,  for  respondenta 

PER  CUEIAM.  We  have  carefully  examined  the  record  in  thia 
case,  and  are  of  opinion  that  the  exceptions  at  folios  96  and  97 
were  well  taken.  At  folio  26,  Mr.  Leyison  stated,  on  behalf  of  the 
plaintiffs: 

"I  bad  a  conversation  ^rith  bim  [meaning  tbe  defendant]  at  tbat  time;  and, 
as  a  result  of  tbat  convarsatlon,  I  bad  business  tranBacti<Hi8  wltb  bim.  I  sold 
Mr.  Towner  a  bill  amounting  to  about  $985.  I  did  not  sell  bim  tbe  same 
brand  tbat  be  purcbased  before.  I  sold  bim  tbe  same  cigars,  but  a  different 
hnni." 

Again,  at  folio  83,  Levison  testified,  on  behalf  of  plaintiffs: 

«Tbe  goods  ordered  in  October  were  similar  to  tbe  goods  ordered  in  March 
prerlous;  same  dgars,  but  under  a  dltCerent  label.  Q.  Wbat  was  stated  at 
tbe  time  you  took  tbe  order  In  October?  A.  Wben  I  came  into  Mr.  Towner's, 
I  asked  him  if  be  wanted  any  of  my  cigars  any  more.  He  said,  'Yes;  I  can 
use  yoor  cigars;'  and  then  he  gave  me  an  order." 

The  following  question  was  asked  the  defendant  by  his  counsel, 
at  folio  96: 

"Q.  Wbat  conversation  did  yon  have  with  Mr.  Levison,  tbe  salesman  of 
plaintiff,  at  tbe  time  you  gave  blm  the  order  for  the  goods  in  suit?" 

The  question  was  excluded,  on  the  ground  that  the  contract  was 
in  writing.  If  the  plaintiffs'  counsel  relied  on  the  contract  con- 
tained in  the  letters,  he  should  not  hare  examined  Levison  as  to 
conversations  with  defendant.  As  he  did,  we  think  the  defendant 
should  have  had  the  privilege  of,  at  least,  contradicting  the  testi- 
mony of  Levison.  The  letters,  if  to  be  treated  as  the  contract. 
were  silent  as  to  the  quality  of  a  portion  of  the  goods.  As  to  the  first 
item  of  Exhibit  6,  plaintiffs'  Exhibit  4  shows  that  the  cigars  were 
to  be  of  the  same  size  as  a  certain  brand  sold  in  March  previous, 
bnt  nothing  is  stated  in  the  letter  a»  to  quality;  and  it  is  the  same 
as  to  the  item  in  Exhibit  6. 

Judgment  reversed,  order  of  reference  vacated,  and  a  new  trial 
granted;  costs  to  appellant  to  abide  the  event.    All  concur. 


BRICKSON  V.  BROOKLYN  HEIGHTS  RY.  CO. 

(City  Court  of  Brooklyn,  General  Term.    March  25,  1895.) 

Dahaors— When  not  Excessive. 

A  verdict  for  $23,000  for  personal  Injuries  will  not  be  disturbed  as  ex- 
cessive where  it  appears  that  before  the  accident  plaintiff  was  a  healthy 
and  robust  woman,  in  the  prime  of  life;  that  the  injury  necessitated  the 
.  amputatl<xi  of  one  leg  below  the  knee,  tbe  stump  of  which  had  never 
healed,  and  was  easily  inflamed;  tbat  her  arm  had  an  enlargement,  which 
Interfered  with  Its  ready  and  full  use;  tbat  her  hearing  was  Impaired,  and 
that  she  suffered  great  pain. 

Appeal  from  trial  term. 
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Action  by  Anna  C^  Erickson  against  the  Brooklyn  Heights  Bail- 
way  Company  for  personal  injuries.  Prom  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff  for  $23,000,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argned  before  VAN  WYCK  and  OSBORNE,  JJ. 

Morris  &  Whitehonse,  for  appellant 
Dailey,  Bell  &  Crane,  for  respondent 

VAN  WYCK,  J.  It  appears  from  the  evidence  in  this  case  that 
the  defendant  has  nnder  its  control  numerous  trolley  lines  engaged 
in  conveying  passengers  through  the  streets  of  this  city,  that  three 
of  these — ^the  Grates  avenue,  Fulton  street,  and  Third  avenue  lines — 
run  over  the  same  tracks  on  Pulton  street,  at  Bond  street  that  the 
gates  to  the  platforms  of  the  cars  are  opened  for  ingress  or  egress 
only  on  the  right  side  of  the  car,  as  it  is  going,  which  is  nearest  to 
the  curb;  that  a  passenger  desirous  of  reaching  the  other  or  left 
side  of  the  street  must  leave  the  car  on  the  right  side,  and  cross 
over  behind  his  car;  that  plaintiff,  having  entered  one  of  the  cars 
of  the  Fulton  street  line,  on  her  way  down  town,  thereafter  alighted 
from  the  same  when  it  arrived  at  the  intersection  of  Fulton  and 
Bond  streets,  on  the  right-hand  side,  and,  with  the  object  of  reach- 
ing the  left-hand  side  of  the  street,  she  passed  on  the  cross  walk 
behind  the  rear  end  of  her  car,  which  of  course,  to  some  extent 
obstructed  her  view  down  the  uptown  track,  until  she  was  almost 
upon  it;  that  while  she  was  passing  over  this  space,  a  Gates  avenue 
car  was  approaching  the  rear  of  her  car,  sounding  an  alarm  bell, 
to  warn  her  to  leave  that  track;  that  as  she  left  that  track,  she 
emerged  from  l)^hind  her  car,  in  close  proximity  to  the  other  track, 
and,  while  doing  this,  she  looked  down  the  latter  track,  having  a 
clear  view  of  about  60  feet  and  saw  no  car  in  sight;  when  she 
continued  to  cross,  and  had  almost  cleared  the  up  track,  when  the 
Third  avenue  car  came  up  rapidly,  and  knocked  her  down,  injuring 
her  most  seriously;  that  others  were  crossing  at  the  same  time,  and 
in  the  same  manner,  who  accomplished  the  passage  in  safety;  that 
a  person  on  the  front  platform  of  the  Third  avenue  car  saw  the 
Fulton  street  car  standing  still  at  Bond  street,  and  this  plaintiff  in 
the  act  of  emerging  from  her  car,  while  the  Third  avenue  car  was  a 
short  block  away  from  her,  and  called  his  motormau's  attention  to 
the  dangers  that  women  were  subjected  to  under  such  circum- 
stances; that  the  Third  avenue  car  motorman  saw  this  Fulton  street 
car  stop,  and  knew  it  was  his  duty  to  slacken  his  speed,  and  get  his 
car  under  complete  control,  for  passengers  alighting  from  the  Fulton 
street  car  at  this  cross  walk  were  expected  to  pass  in  the  rear  <rf 
that  car  to  cross  his  track;  that,  notwithstanding  the  motorman 
expected  or  thought  it  likely  some  one  would  pass  around  the  rear 
end  of  the  Fulton  street  car,  and  upon  his  track,  and  notwithstand- 
ing his  platform  companion  did  see  her  so  emerge  when  he  was  a 
short  block  away,  and  called  this  motorman's  attention  to  her,  this 
motorman  drove  his  car  right  ahead,  catching  this  woman  just  as 
she  was  about  clear  of  his  last  rail,  and  knocking  her  down,  and 
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running  over  her  leg,  when  this  same  platform  companion  said, 
"I  told  you  she  would  get  hurt."  These  facts  and  circumstances 
certainly  raised  a  question  of  fact  as  to  the  alleged  negligence  of 
this  motorman,  which  was  properly  submitted  to  the  jury,  and  by 
them,  in  our  opinion,  correctly  decided.  The  question  of  con- 
tributory negligence  was  correctly  disposed  of  in  the  same  way. 
The  rule  laid  down  in  Fenton  v.  Railroad  Co.,  126  N.  Y.  625,  26 
N.  E.  967,  and  Dorman  v.  Railroad  Co.,  117  N.  Y.  6o5,  23  N.  E.  162, 
does  not  help  the  defendant  in  the  motion  for  a  nonsuit,  for  in 
those  cases  the  plaintiff  and  the  driver  of  the  horse  car  both  knew 
that  the  plaintiff  could  cross  the  car  track  in  safety,  and  had  a  right 
to  so  assume  until  it  was  negatived  by  the  plaintiff's  unexpectedly 
falling  down,  when  it  was  too  late  tol  prevent  a  collision. 

The  exception  at  folio  282  to  the  refusal  of  the  court  to  charge 
that,  if  "the  plaintiff  emerged  from  the  rear  of  the  Fulton  street  car 
-when  the  front  of  the  Third  avenue  car  was  within  fifteen  feet  of 
her,  the  defendant  cannot  be  held  liable  because  the  motorman  did 
not  stop  the  car  before  the  plaintiff  was  injured,"  is  not  well  taken, 
for  he  virtually  says  he  had  reason  to  expect  some  one  would  emerge 
from  behind  that  car  when  it  stopped,  and  that  it  was  his  duty  to 
reduce  the  car  to  complete  control  to  avoid  injuring  such  person; 
that  he  saw  it  stop  when  he  was  30  feet  away,  and  at  once  he  slowed 
up,  and  his  platform  companion  said  he  saw  her  at  the  rear  of  the 
Fulton  street  car,  about  to  start  across  the  street,  when  his  car  was 
a  short  block  away,  and  called  the  motorman's  attention  to  her 
danger;  and  the  testimony  further  shows  that  the  car,  at  its  then 
speed,  could  be  stopped  within  5  feet  The  exception,  at  folio  283 
is  not  well  taken,  for  it  would  have  excluded  from  the  consideration 
of  the  jury  the  circumstances  that  the  motorman  knew  that  pas- 
sengers were  expected  to  emerge  from  behind  the  car  stopping  to 
let  them  off  at  street  crossings,  and  that  it  was  his  duty  to  slow 
down,  to  give  them  a  chance  to  cross  over  in  front  of  him,  and  that 
in  this  case  he  did  slow  down  for  such  purpose,  but  neglected  to  do 
so  Buflieiently  to  save  her. 

We  do  not  think  the  other  exceptions  require  any  special  notice, 
and  this  leaves  for  our  consideration  the  contention  of  defendant 
that  the  damages,  assessed  at  the  sum  of  |23,000,  are  so  excesslre 
that  the  jury  must  have  been  unduly  influenced  by  prejudice  or 
sympathy.  Before  the  accident,  the  plaintiff  was  a  healthy  and 
robust  married  woman,  in  the  prime  of  life.  Kow,  she  has  but  one 
leg,  one  of  them  having  been  amputated  below  the  knee,  the  stump 
of  which  has  never  been  completely  healed,  and  is  easily  inflamed; 
her  arm  has  an  enlargement,  which  interferes  with  its  ready  and 
full  use;  her  hearing  has  been  impaired,  and  she  endured  great 
suffering  and  pain.  The  contrast  of  her  prior  with  her  present 
-condition  certainly  discloses  a  great  and  sad  change,  for  which  we 
do  not  think  Ihe  sum  awarded  does  more  than  compensate  her; 
therefore  the  verdict  herein  cannot  be  disturbed  on  such  ground. 
The  judgment  and  order  must  be  affirmed,  with  costs. 
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HAFELIN  ▼.  SILVERMAN  et  al. 

(OHy  Court  of  New  York,  General  Term.     March  19, 1896.) 

Rbplbtik— Undkktakino— FiLiMQ  Nunc  Pro  Toira 

Where  defendant's  affidavits  In  a  proceeding  to  rebond  the  property  are 
In  compliance  with  the  statute,  the  court  may  allow  a  new  undertaking  to 
be  filed  nunc  pro  tunc. 

Appeal  from  special  term. 

Action  by  Arnold  Hafelin  against  Louis  Silverman  and  others. 
Prom  an  order  denying  a  motion  to  compel  the  ddivery  of  the  chat- 
tds  replevied,  plaintiff  appeals.     Affirmed. 

Argued  before  EHRUOH,  O.  J,  and  VAN  WYOK  and  NEW- 
BUBOEB,  JJ. 

P.  P.  Stafford,  for  appellant 
D.  0.  Myers,  for  respondentia. 

EHBLIOH,  G.  J.  The  affidavita  on  the  part  of  the  def^ndiuits  on 
the  proceedings  to  rebond  the  property  sufficiently  complied  with 
the  statute,  and  the  court  below  had  power  to  allow  a  new  under- 
taking to  be  fQed  nunc  pro  tunc.  Ttiere  was  therefore  no  abuse  of 
discretion  in  the  court  below,  and  the  order  appealed  from  most  be 
affirmed,  with  costs.     All  concur. 


(11  Misc.  Rep.  619.) 

HENRT  HESS  &  CO.  T.  BAAR  et  aL 

(City  Court  of  New  York,  General  Term.    March  19, 189B.) 

Prikotpaij  and  Aobnt — Ratification. 

Where  Koods  are  originally  ordered  by  a  tenant  of  defendants,  and  de- 
fendants afterwards  directed  their  manager  to  take  thn  money  rcceired 
on  the  sale  of  the  goods,  and  pay  plaintiff's  bill,  defendants  thereby  be- 
come the  original  debtors. 

Appeal  from  trial  t^rm. 

Action  by  Henry  Hess  &  Co.  against  Frederick  Baar  and  W.  Ed- 
ward WehnJce  for  goods  sold  and  delivered.  There  was  a  judgment 
in  favor  of  complainants,  and  defendants  appeal.    Affirmed. 

Argued  before  VAN  WYCK,  P.  J.,  and  NEWBUBGEE,  J. 

Babe  &  Keller,  for  appellants. 
Louis  W.  Stotesbury,  for  respondent. 

NEWBUBGEE,  J.  This  action  was  brought  by  plaintiff,  a  cor 
poration,  for  goods  sold  and  delivered.  The  answer  denies  the 
sale  and  delivery  of  the  goods.  On  the  trial  it  appeared  that  the 
goods  were  originally  ordered  by  one  Nugent,  who  was  a  tenant  of 
the  defendants.  The  plaintiff  proved  tiiat  subsequently  the  de- 
fendants directed  their  manager  to  take  the  receipts  from  the  sale 
of  plaintiff's  goods,  and  pay  their  bill.  This  was,  however,  denied 
by  the  defendants.  The  trial  justice  in  his  charge  to  the  jury  in- 
s^cted  them  that  if  they  believed  that  the  defendants  instructed 


Digitized  by 


Google 


<Xty  Ct.]  RICHARDS  V.  LITTKUm  919 

their  manager  to  take  the  receipts  of  the  sale  of  plalntifPs  goods, 
and  pay  their  bill,  that  made  the  defendants  the  original  debtors, 
and  they  most  And  for  the  plaintiff.  To  this  portion  of  the  charge 
an  exception  was  taken.  We  think  the  trial  justice  correctly 
stated  the  law  in  his  charge,  and,  as  there  is  no  other  question 
raised  by  the  appellants,  the  judgment  appealed  from  must  be  af- 
firmed, with  costs. 


RICHARDS  et  al  y.  LITTBLL. 

(City  Court  of  New  York,  General  Term.    March  19,  1895.) 

OiTT  COTTRT  op  New  Yohk— Jubisdiction— EouiTABiiK  Cousterclaiic. 

In  an  action  In  the  city  court  of  New  York  for  use  and  occupation  of 
premises,  tbe  court  has  no  Juriscllctlon  of  a  counterclaim  for  specific  per- 
formance of  a  contract  by  plaintiff  to  sell  defendant  ttie  premises,  as  the 
city  court  has  no  equity  Jurisdiction. 

Appeal  from  trial  term. 

Action  by  William  W.  Bichards  and  others  against  Cortland  B. 
Ldttell  for  use  and  occupation.  From  an  interlocutory  judgment 
OTerrnling  a  demurrer  to  a  counterclaim  set  up  in  the  answer, 
plaintiffs  appeal.     Reversed. 

Argued  before  EHBLICH,  C.  J.,  and  NEWBUBOEB,  J. 

E.  Huerstel,  for  appellants. 

M.  0.  Emsberger,  for  respondent. 

EHBLICH,  C.  J.  The  action  is  to  recover  for  the  use  and  occupa- 
tion of  certain  premises  by  the  defendant,  as  plaintiffs'  tenant. 
The  defendant,  in  his  answer,  admitted  the  use  and  occupation  of 
the  premises,  but  denied  the  other  allegations  of  the  complaint, 
evidentiy  intending  to  put  in  issue  the  fSct  of  tenancy.  He  then 
pleaded,  by  way  of  counterclaim,  that  the  plaintiffs  entered  into  a 
contract  with  him  whereby  they  agreed  to  convey  to  him  the  prop- 
erty in  question  on  certain  terms  and  conditions,  and  demanded, 
by  way  of  relief,  that  the  court  decree  specific  performance  of  the 
contract  Plaintiffs  demurred  to  this,  on  the  ground  that  the 
court  had  not  jurisdiction  to  grant  the  relief  claimed.  The  court 
below  overruled  the  demurrer,  and  granted  an  interlocutory  judg- 
ment against  plaintiffs  for  the  relief  demanded,  to  wit,  that  the 
plaintiffs  execute  and  deliver  to  the  defendant  a  good  and  sufficient 
deed  for  the  conveyance  of  the  premises  described  in  the  complaint, 
etc.  This  the  court  had  no  power  to  do.  The  city  court  has  no 
equity  jurisdiction,  and,  while  equitable  defenses  may  be  inter- 
posed, they  are  permitted  for  defensive,  not  aflQrmative,  purposes. 
Bodgers  v.  Earie,  5  Misc.  Rep.  164,  24  N.  Y.  Supp.  913.  The  denial 
in  the  answer  sufficiently  raised  the  issue  of  tenancy,  and  the  relief 
demanded  was  of  that  affirmative  character  which  a  court  of  equity 
alone  could  grant  It  follows  that  the  interlocutory  judgment  must 
be  reversed,  and  the  demurrer  sustained,  with  costs. 
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(11  Misc.  Rep.  628.)     .     _ .  „_       „__„„„    ^    . 
'  HAND  T.  SOGERS  et  aL 

<01t7  Oonrt  of  New  York,  General  Term.    Maieh  19,  189B.) 

JuDOXSNT— AaAiKST  One  of  Several  Detsiidant8. 

A  complaint  alleged  that  defendants  wea^e,  and  still  are,  copartners  in 
business,  and  that  on  a  certain  day  they  made  with  plalntlfl  iSte  contract 
sued  on.  It  appeared  that  at  the  time  of  the  maldng  of  tbe  contract  a 
partnership  existed  between  defendant  R.  and  a  third  person,  but  thai:  the 
partneiBhlp  between  tbe  several  defendants  was  not  formed  until  after  the 
making  of  the  contract  sued  on.  Defendant  R.  did  not  deny  that  he  idgned 
the  contract,  but  merely  denied  that  the  other  defendants  were  his  part- 
ners at  the  time  of  making  the  contract  HOd,  under  Code  Cir.  Proa  i 
1205,  authorizing  a  separate  Judgm^it  where  a  separate  liability  of  one  of 
several  defendants  is  established,  that  it  was  error  to  dismiss  the  cwn- 
plalnt  as  to  all  the  defendants,  but  plalntlfT  was  entitled  to  a  Judgment 
against  defendant  R.    Ehrllch,  G.  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Elwood  B.  Hand  against  Charles  P.  Bogers,  'William 
O.  Bogers,  Gteorge  H.  Burt,  and  Samuel  Fulton.  Tbe  complaint 
was  dfsmlBsed,  and  plalntlfl  appeals.     Beversed. 

For  former  report,  see  28  N.  Y.  Supp.  521.       

Argued  before  EHRLICH,  O.  J.,  and  VAN  WYOK  and  NEW- 
BUBGER,  JJ. 

Charles  De  Ebrt  Brower,  for  appellant 
John  Henry  Hull,  for  respondents. 

NEWBURGEB,  J.  The  complaint  alleges  that  the  defendants 
were,  and  still  are,  copartners  in  business,  and  that  on  or  abovt  the 
30th  day  of  November,  1889,  they  made  a  contract  with  the  plaintiff, 
whereby  the  plaintiff  was  to  insert  the  defendants'  advertisement 
in  a  book  published  by  him,  for  which  plaintiff  was  to  receive  f205 
in  trade;  that  the  plaintiff  duly  inserted  the  advertisement,  and  de- 
manded payment,  which  was  refused.  The  answer  was  a  general 
denial.  On  the  trial  it  appeared  that  the  present  copartnership 
was  not  formed  until  after  the  making  of  the  contract  sued  on,  and 
that  at  the  time  of  making  the  contract  the  copartnership  conidsted 
of  the  defendant  Charles  P.  Bogers  and  one  Whitcomb.  The  case 
was  tried  by  the  court  without  a  jury.  At  the  close  of  the  plain- 
tiffs case,  plaintiff's  counsel  mc^ved  to  dismiss  the  complaint  as 
against  all  the  defendants  except  Charles  P.  Bogers,  and  at  the 
close  of  the  case  he  moved  for  judgment  against  the  defendant 
Charles  P.  Bogers,  both  of  which  motions  were  denied  by  the  trial 
justice,  who  dismissed  the  complaint  as  against  all  the  defendants, 
to  which  ruling  the  plaintiff  duly  excepted.  It  was  not  denied  by 
the  defendant  Charles  P.  Bogers  that  he  signed  the  contract  with 
the  plaintiff.  He  simply  denied  that  the  other  defendants  were 
his  copartners  at  the  time  of  making  the  contract.  Upon  the  evi- 
dence, the  defendant  Charles  P.  Rogers  was,  in  any  event,  liable 
upon  the  contract.  It  has  been  repeatedly  held  that  under  section 
1205  of  the  Code  a  separate  judgment  was  authorized  where  a  sep- 
arate liability  of  some  of  the  defendants  was  established  at  the  tri{d, 
although  the  cause  of  action,  as  alleged  in  the  complaint,  was  joint 
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only.  Owen  v.  Connor  (City  Ct  N.  T.)  11 N.  Y.  Snpp.  352;  Stedeker 
▼.  Bernard,  102  N.  Y.  327,  6  N.  E.  79L  It  follows  that  the  judg- 
ment must  be  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event 

VAN  "WYCK,  J.,  concurs. 

EHBLICH,  G.  J.  (dissenting).  I  think  that  all  there  is  to  this 
action  has  been  disposed  of  by  the  trial  judge  in  conformity  with 
the  decisions  of  the  general  term  on  the  former  appeals.  These 
decisions  must  be  taken  as  establishing  the  law  of  the  case  so  tar 
as  this  court  is  concerned.  28  N.  Y.  Supp.  52L  I  find  no  error, 
and  judgment  riiould  be  afQrmed,  with  costs. 


CONWAY  T.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(City  Court  of  New  York,  General  Term.     March  19, 189B.) 

]Ca«tbb  ahs  Ssbvant— Safb  Placs  tob  Servakt  to  Work. 

Wbere  It  appears  that  defendant  maintained  a  board  walk  from  one 
float  to  another,  on  which  were  certain  freight  cars  in  process  of  loading; 
ttiat  one  of  the  floats  was  not  properly  fastened;  and  that  plaintiff,  while 
at  work  for  defendant  In  loading  the  cars,  was  injured  by  the  giving  way 
of  the  board  walk  at  one  end,— It  Is  a  question  for  the  jury  whether  de- 
fendant famished  a  safe  place  for  his  servants  to  work. 

Appeal  from  trial  term. 

Action  by  Michael  P.  Conway  against  the  New  York  Central  & 
Hudson  River  BaUroad  Company  for  personal  injuries.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  EHKLICH,  0.  J.,  and  VAN  WYCK  and  NEW- 
BURGER,  JJ. 

Ashbel  Green  and  H.  E.  Kinney,  for  appellant 
W.  E.  Morris,  for  respondent. 

EHRLICH,  C.  J.  The  action  is  by  the  plaintiff,  a  freight  handler 
in  the  employ  of  the  defendant,  to  recover  damages  for  personal  in- 
juries sustained  by  him  while  engaged  in  transferring  a  cask  of 
freig'ht  weighing  from  1,200  to  1,500  pounds,  from  the  pier  to  cer- 
tain freight  cars  which  were  in  process  of  loading  on  certain  floats 
controlled  and  used  by  the  defendant  It  appears  that  the  defend- 
ant constructed  and  maintained  a  plank  or  board  walk  upon  which 
to  wheel  said  freight  from  one  float  to  another;  that  the  float  was 
not  properly  fastened;  and  that  plaintiff,  while  assisting  in  trans- 
ferring the  cask  in  question,  was  injured  by  the  giving  way  of  the 
plank  at  one  end,  whereby  the  truck  and  cask  were  precipitated  to 
one  side,  and  against  the  plaintiff's  left  leg,  causing  him  severe 
injuries.  There  was  no  substantial  dispute  about  the  main  facts 
in  the  case,  and  the  real  question  narrowed  itself  down  to  one  of 
law,  as  to  whether  the  defendant  was  liable  for  the  acts  complained 
of.     This  on  the  record  was  a  very  close  question,  and  must  be  made 
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to  depend  in  this  case  npon  whether  the  master  discharged  his  duty 
to  the  plaintiff  by  famishing  him  a  safe  place  in  whicb  to  work. 
Rettig  V.  Transportation  C!o.,  6  Misc.  Rep.  328,  26  N.  Y.  Supp.  896. 
The  questions  of  negligence  and  of  the  absence  of  contributory  neg- 
ligence were  clearly  submitted  to  the  jury,  whose  verdict  was  mod- 
erate in  amount,  and  we  do  not  feel  disposied  to  disturb  their  finding. 
The  judgment  a>nd  order  appealed  from  must  be  a£9rmed,  with  costs. 
All  concur. 


(11  Misc.  Rep.  621.) 

McNAMARA  v.  NOLAN. 

(City  Court  of  New  York,  General  Term.     March  W,  1895.), 

Lbatk  to  Sub  in  Forma  Pauperis — Meritorioub  Causb  of  Actiok. 

Leave  to  sue  as  a  poor  person  will  not  be  denied  on  a  showing  hj  affi- 
davit tbat  plaintiff's  cause  of  action  is  not  meritorious,  as  the  issues  in  an 
action  cannot  be  tried  by  affidavits. 

Appeal  from  special  term. 

Action  by  Patrick  McNamara  against  John  P.  Nolan.  Prom  am 
order  permitting  plaintiff  to  continue  the  action  in  forma  pauperis, 
defendant  appeals.    Aflfirmed. 

Argued  before  EHELICH,  C.  J,  and  NEWBUEGEB,  J. 

J.  R.  Tressider,  for  appellant 

J.  J.  K.  O'Kennedy,  for  respondent. 

NEWBURGER,  J.  This  is  an  appeal  from  an  order  permitting 
the  plaintiff  to  continue  this  action  in  forma  pauperis.  This  ac- 
tion was  brought  on  the  12th  day  of  December,  1894;  and  on  the 
14th  day  of  January,  1895,  plaintiff  applied  for  the  order  appealed 
from,  on  notice  to  defendant  The  petition  of  the  plaintiff  clearly 
shows  that  he  is  not  worth  f  100,  and  in  all  other  respects  complies 
with  section  459  of  the  Code. 

It  is  contended,  however,  by  the  defendant,  that  the  actiion  is 
not  meritorious,  and  he  submits,  in  support  of  his  contention,  a 
number  of  aflSdavits.  It  has  been  repeatedly  held  that  issues  in 
an  action  cannot  be  tried  or  disposed  of  by  affidavits.  Upon  the 
face  of  the  pleadings,  a  cause  of  action  is  set  out;  and,  as  plain- 
tiff has  complied  with  the  requirements  of  the  Code,  the  order  ap- 
pealed from  must  be  afQrmed,  with  costs. 


KILPATRICK  V.  LUDWIG  CARVBD-MOULDINO  CO. 

(City  Court  of  New  York,  General  Term.    March  19,  1895.) 

Tbovbr  and  Conversion — Proof  of  Ownership. 

In  an  action  for  conversion  of  5  picture  cases,  plaintiff  claimed  under  a  bill 
of  sale  given  by  one  S.  Defendant  alleged  that  S.  had  agreed  to  manufac- 
ture for  it  16  picture  cases;  that  he  completed  and  delivered  11  cases,  for 
which  he  was  paid;  that,  on  a  certain  day  before  the  bill  of  sale  to  plaiur 
tiff  was  given,  8.  agreed  that  defendant  should  take  possession  of  the  five 
cases  in  controversy,  finish  them,  and  deduct  the  cost  thereof  from  the 
price;  and  that  defendant  was  in  possession  of  the  five  cases  under  socb 
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agreement  at  the  time  the  bill  of  sale  was  given  to  plaintiff.  Held,  that  It 
was  error  to  refuse  to  allow  defendant  to  examine  S.  as  to  the  alleged 
agreement. 

Appeal  from  trial  term. 

Action  by  Margaret  H.  Kilpatrick  against  Ludwig  Carved-Moold- 
Ing  Company.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Reversed. 

Argued  before  EHRLIOH,  0.  J.,  and  VAN  WYCK  and  NEW- 
BURGER,  JJ. 

Clemens  J.  Kracht,  for  appellant 
Kelly  &  MacRae,  for  respondent. 

NEWBURGER,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  upon  a  verdict  of  a  jury  directed  by  the  court 
This  action  was  brought  to  recover  the  value  of  certain  picture  cases 
claimed  to  have  been  converted  by  the  defendant  Plaintiff  claims 
that  one  Simpkins  purchased  from  her  a  quantity  of  lumber,  and  to 
secure  payment  therefor,  upon  the  14th  day  of  June,  1893,  he  sold 
to  her  certain  picture  cases  then  in  the  premises  in  East  128th 
street  occupied  by  Simpkins.  At  this  time  there  were  five  cases 
in  Simpkins'  possession.  That  on  the  morning  of  June  15th  the 
plaintiff's  husband,  acting  as  her  agent,  called  at  Simpkins'  for  the 
cases,  but  found  the  ofScers  of  defendant  taking  away  the  cases, 
and,  despite  the  protest  of  plaintiff's  agent,  defendant's  said  ofQcers 
removed  the  cases.  The  anajver  of  the  defendant,  after  denying 
all  the  material  allegations  of  the  complaint,  sets  up,  as  a  separate 
defense,  that  defendant  and  said  Simpkins  entered  into  an  agree- 
ment in  the  month  of  October,  1892,  whereby  Simpkins  agre^  to 
manufacture  for  defendant  16  picture  cases,  and  thereafter  he 
completed  and  delivered  11  cases  to  defendant  for  which  he  was 
paid.  That  on  or  about  May  8, 1893,  it  was  agreed  between  defend- 
ant and  Simpkins  that  defendant  should  take  possession  of  the  5 
cases,  finish  and  complete  them,  and  charge  Simpkins  with  the 
money  to  be  paid  out  by  defendant  for  the  labor  and  material  neces- 
sary for  the  finishing  and  completing  the  cases,  and  to  deduct  the 
gum  of  money  to  be  thus  paid  from  the  contract  price  to  be  paid 
Simpkins  for  manufacturing  the  B  cases,  and  pay  any  balance  which 
might  remain  to  said  Simpkins.  In  pursuance  of  said  agreement, 
defendant  took  possession  of  the  6  cases  mentioned  and  referred 
to  in  the  complaint,  performed  work  and  labor  upon  the  same,  and 
famished  material  used  in  and  towards  completing  the  cases,  and 
paid,  laid  out,  and  expended,  for  work  and  labor  bestowed  and 
materials  furnished  and  used  in  and  towards  furnishing  and  com- 
pleting the  same,  various  sums  of  money.  That  prior  to  and  on 
and  after  said  14th  day  of  June,  1893,  the  defendant  was  the  owner 
and  in  possession  of  said  5  picture  cases  mentioned  in  the  com- 
plaint and  entitled  to  the  possession  thereof.  At  the  trial  the 
plaintiff  called  Simpkins  as  a  witness,  and,  on  cross-examination, 
the  defendant  asked  him  the  following  questions: 
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"(1)  Did  yon  request  defendant  to  flnlsb  and  complete  tbemT  (Objected  to 
aa  Immaterial  and  irrelevant  Objection  sustained.  Exception.)  (2)  Didn't 
yon  request  the  defendant  to  pay  the  wages  of  the  men  working  oa  the  cases? 
(Same  ruling.  Exception.)  (3)  Who  finished  tbem?  (Same  mling.  Exoep- 
Hon.)  (4)  Didn't  the  defendant  finish  them?  (Same  ndlnj;.  Exception.)  (5) 
Did  not  the  defendant  do  all  the  worlc  on  them  Iietween  May  lltb  and  Jane 
14th?    (Same  ruling.    Exception.)" 

We  think  the  trial  justice  erred  in  excluding  these  qnestiona. 
The  plaintiff  claimed  title  through  Simpkins,  and  defendant  was 
entitled  to  show  by  Simpkins,  as  is  claimed  in  its  answer,  that  prior 
to  the  bill  of  sale  to  the  plaintiff  the  property  had  come  in  the 
possession  of  the  defendant  by  transfer  and  delirery  from  Simpkins 
to  it,  and  properly  no  one  would  be  more  familiar  with  the  subject 
than  Simpkins  himself,  and  therefore  the  questions  put  to  him  on 
cross-examination  were  material.  Without  considering  the  other 
points  raised  by  the  appelant,  the  judgment  must  be  reversed,  and 
a  new  trial  granted,  with  coats  to  tiie  appellant  to  abide  the  event 
All  concur. 


(U  Misc.  Rep.  151.) 

^  PALMEB  V.  ROBINSON. 

(Snperlor  Coort  of  Buffalo,  Special  Term.    Jannary,  1895.) 

SUBTKTORS— PbOOF  OF  SURTBT— ACCUKACT  OF  MkABURKS. 

Where  a  surveyor  testifies  that  bis  measures  conformed  to  the  United 
States  standard,  bnt  refused  to  say  that  they  confwmed  to  the  standard 
of  the  state,  it  is  not  a  compliance  with  the  statute  which  prohibits  sor- 
veyors  from  testifying  as  to  a  survey  made  by  them,  unless  they  maice 
oath  that  the  measures  used  by  tbem  were  coUtormable  to  the  standatds 
of  the  state  at  the  time  such  survey  wtis  made. 

Action  by  Louisa  Palmer  against  William  A.  Robinson.  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendant  moves  for  a 
new  trial  on  the  minutes.    Qranted. 

Becker  &  Famham,  for  plaintiff. 
Hodson  &  Webster,  for  defendant 

WHITE,  J.  The  unit  of  the  chain  or  measure  nsed  by  surrey- 
ors  of  land  in  this  state  is  the  standard  yard  furnished  by  the 
United  States  to  this  state,  in  accordance  with  a  joint  resolution 
of  congress  approved  June  14,  18^36.  This  standard  yard  measure 
is  in  charge  of  a  superintendent  of  weights  and  measures,  appoint- 
ed by  the  governor,  lieutenant  governor,  and  secretary  of  state,  or 
any  two  of  them,  and  holds  his  office  during  their  pleasure.  It 
is  the  duty  of  such  superintendent  to  provide  the  cities  and  counties 
of  the  state  with  such  standard,  and  to  compare  them  with  those 
in  his  possession  as  often  as  once  in  10  years.  The  supervisors  of 
each  county  appoint  a  sealer  of  weights  and  measures,  whose  duty 
it  is,  among  other  things,  to  take  charge  of  the  county  standards; 
to  seal  and  mark  with  a  certain  device  all  weights  and  measures 
compared  by  them.  Surveyors  are  prohibited  from  giving  evidence 
in  a  case  like  the  one  in  hand  unless  they  shall  make  oath,  if  re- 
quired, that  the  chains  or  measures  used  by  them  were  conformable 
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to  the  standardB  which  were  the  standards  of  the  state  at  the 
time  such  sarvey  was  made.  While  the  defendant  did  not  in  terms 
require  the  surveyors  produced  by  the  plaintiff  as  witnesses  on  the 
trial  of  this  case  to  make  the  oath  prescribed  by  statute  before 
being  permitted  to  testify  respecting  the  measurements  made  by 
them,  the  question  of  their  competency  to  testify  was  fairly  raised 
and  raled  npon  adversely  to  the  defendant  under  his  objection  and 
exception.  At  the  time  the  question  was  raised  the  trial  was  in 
progress,  and  its  expense  to  the  parties  had  been  substantially 
all  incurred.  The  plaintiff's  surveyors,  all  but  one,  at  any  rate, 
testified  that  their  chains  or  measures  conformed  to  the  United 
States  standard,  but  refused  to  say  that  they  were  conformable  to 
the  standard  of  the  state;  in  fact,  they  appeared  to  be  ignorant 
of  the  fact  that  there  was  a  state  standai'd.  No  actual  comparison 
with  the  United  States  standard  was  ever  made  by  any  of  these 
witnesses,  nor  were  any  two  of  their  measures  ever  compared  with 
each  other.  With  considerable  misgiving  as  to  the  competency  of 
the  evidence,  it  was  admitted  for  two  reasons:  Krst,  with  the  idea 
that  perhaps  authority  might  be  found  for  the  contention  that,  the 
unit  of  standard  measure  of  the  United  States  being  the  same  as 
that  of  the  state,  the  oath  of  the  surveyors  that  their  measures 
correspond  to  the  United  States  standaird  would  satisfy  the  re- 
quirement of  the  statute  in  that  respect;  and,  second,  if  the  ver- 
dict of  the  jury  should  be  in  favor  of  the  defendant,  the  question 
as  to  the  competency  of  the  evidence  would  be  eliminated  from  the 
case.  From  such  an  examination  as  I  have  been  able  to  make,  I 
can  find  no  decision  holding  that  the  oath  of  the  surveyor  was  a 
BuiBcient  compliance  with  ttie  statute,  and  on  principle  I  am  now 
satisfled  that  it  was  not  The  statute  plainly  contemplates  a  com- 
parison of  the  measure  used  by  the  surveyor  with  the  standard  of 
the  county,  to  be  certified  to  by  the  sealer  of  weights  and  measures 
in  the  manner  pointed  out  in  the  statute.  Experience  and  observa- 
tion— indeed,  the  disagreements  of  the  experts  in  this  case — show 
that  the  art  of  land  surveying,  as  practiced  in  this  city,  at  any 
rate,  is  one  which  requires  to  be  hedged  about  with  all  possible 
safeguards  for  the  protection  of  property  owners.  The  law  is  In- 
tended to  prevent  the  use  of  improper  implements  by  surveyors, 
and  to  secure,  as  far  as  possible,  accuracy  in  locating  tike  lines  and 
boundaries  of  streets  and  lands,  to  the  end  that  when  once  estab- 
lished it  may  be  reasonably  apprehended  they  will  thus  remain 
for  all  time.  The  statute  is  specific  as  to  the  form  of  the  oath 
■which  is  necessary  to  qualify  these  experts  to  testify.  The  oath 
in  that  form  was  not  and  could  not  be  made.  In  my  judgment, 
the  importance  of  evidence  given  by  experts  of  this  class,  and  its 
possible  consequences  to  owners  of  land,  makes  it  proper  to  pro- 
hdbit  its  admission,  except  in  strict  compliance  with  the  statute. 
Heflection  has  convinced  me  that  the  evidence  complained  of  was 
Improperly  admitted.  Neither  party  has,  up  to  this  time,  been 
seriously  prejudiced  by  its  admission,  because,  as  before  stated,  the 
expense  connected  with  the  trial  had  been  substantially  all  Incurred 
before  the  question  was  raised.    The  best  time  to  correct  an  error 
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is  as  Boon  as  possible  after  it  is  discovered.  The  verdict  of  Ute 
jary  is  therefore  set  aside,  and  a  new  trial  is  granted.  Motioo 
granted. 

(11  Misc.  Rep.  117.) 

BEARDSLEY  v.  POPB. 

(Essex  County  Conrt    January,  1886.) 

1.  JUBTICBS  OF  THB  PeACB— RENDITION  OF  JuDOUEBT— EZTENSIOlf  OF  ToO. 

Under  Code  Civ.  Proc  {  3015,  providing  that  a  Justice  of  the  peace  "mn»t 
render  judgment  and  enter  It  in  bis  docket  book  within  four  days  after 
the  cause  of  action  has  been  Anally  submitted  to  him,"  a  Judgment  ren- 
dered after  such  time  is  void,  where  the  party  against  whom  it  was  tat- 
dered  did  not  consent  to  the  extension  of  time. 

i.  Attorkbt— Adthority— Rb-entby  in  Justice  Court. 

Authority  to  appear  for  a  party  in  a  justice  court  does  not  include  au- 
thority to  stipulate  that  the  Justice  may  enter  Judgment  after  the  time 
prescribed  by  Code  Civ.  Proc.  8  8015. 

Action  by  (3reorge  E.  Beardsley  against  Willis  G.  Pope,  brought  in 
justice  court  in  Clinton  county.  The  parties  appeared  by  their  at- 
torneys, who  stipulated  that  the  justice  should  have  30  days'  addi- 
tional time  in  which  to  decide  the  case  and  render  judgment.  The 
justice  rendered  a  judgment  in  favor  of  plainttS  within  the  30 
days,  and  a  transcript  thereof  was  filed  and  docketed  in  C3.inton 
coqnty,  and  also  in  Essex  county.  Defendant  niiOves  to  vacate  and 
get  aside  a  judgment  and  an  execution  issued  on  tbe  transcript  filed 
in  Essex  county.     Oranted. 

H.  E.  Barnard,  for  plaintiff. 
A.  W.  Boynton,  for  defendant 

McLAUGHUN,  J.  I  think  that  the  motion  should  be  granted. 
A  justice  of  the  peace  has  such  jurisdiction  "as  is  specially  conferred 
upon  him  by  statute  and  no  other."  Code  Civ.  Proc  §  2861.  The 
time  in  which  a  justice  must  render  judgment,  after  a  cause  is 
finally  submitted  to  him,  ia  limited  by  statute.  The  statute  is  man- 
datory. He  "must  render  judgment  and  enter  it  in  his  docket  book 
within  four  days  after  the  cause  has  been  finally  submitted  to  him." 
Id.  §  3015.  The  statute  requires  two  things,  both  of  which  must  be 
done  within  the  time  prescribed, — ^the  rendering  of  judgment,  and 
the  entry  of  the  same  in  his  docket  book.  The  power  of  the  justiee 
being  thus  limited  by  statute,  and  he  not  having  acted  witkin  the 
time  prescribed,  his  .subsequent  act  of  rendering  the  judgment  was 
without  jurisdiction,  and  the  judgment  itself  is  void,  unless  his  ju- 
risdiction was  preserved  by  the  stipulation.  The  stipulation  was 
entered  into,  according  to  the  sworn  statement  of  the  attorney  for 
the  defendant,  "without  the  knowledge  of  or  authority  from  the  de- 
fendant" The  defendant's  affidavit  states  that  he  "never  in  any 
manner  authorized  or  empowered  any  one  to  agree  that  said  justice 
should  have  more  time  than  the  statute  gives  in  wMch  to  render 
judgment"  There  is,  therefore,  not  only  no  proof  that  the  attorney 
of  the  defendant  was  authorized  to  enter  into  such  a  stipnlittion, 
but  there  are  the  sworn  statements  of  both  the  defendant  and  his 
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attorney  that  no  snch  authority  was  conferred.  Authority  to  ap- 
pear for  a  party  in  justice's  court  does  not  carry  with  it  authority 
to  enter  into  a  stipulation  of  the  cliaracter  of  the  one  in  question. 
Such  a  person  is  a  mere  agent  He  has  power  to  do  that  which  his 
principal  has  authorized  him  to  do,  and  no  more.  If  he  exceeds 
the  authority  given  liim  by  his  principal,  the  principal  is  not  bound. 
Here  the  attorney  was  authorized  to  appear  and  take  charge  of 
the  defendant's  interests  so  far  as  the  management  and  control  and 
flnaJ  submission  of  the  cause  was  concerned.  YThen  the  cause  was 
argued,  and  finally  submitted  to  the  justice,  the  power  of  the  attor- 
ney to  represent  his  principal  was  at  an  end.  The  authority  thus 
given  did  not  authorize  the  attorney  to  extend  the  time  within 
which  the  justice  must  render  judgment  any  more  than  it  would 
have  given  him  authority  to  satisfy  the  judgment  after  it  had  been 
rendered,  had  it  been  in  his  client's  favor.  Stipulations  of  this  char- 
acter were  condemned  in  Flynn  v.  Hancock,  46  Hun,  369.  If  the 
foregoing  condusions  are  correct,  then  it  necessarily  follows  that 
the  jud^ent  rendered  by  the  justice  was  absolutely  void,  and,  be- 
ing void,  can  be  assailed  whenever  and  wherever  it  is  sought  to  be 
enforced.  Ferguson  v.  Crawford,  70  N.  Y.  264.  Motion  granted, 
with  |10  costs. 


■ai  Misc.  Rep.  610.) 

"        '  In  re  DIMOCK. 

(Ulster  Gonnty  Court.    Marcb  19,  180S.) 

1.   IH80I.VBKCT— DiSCHAROK— DOMICILB  OF  DbBTOK. 

The  provision  of  Code  Civ.  Proc.  8  2150,  that  an  application  for  the  dis- 
charge of  an  InsolTent  debtor  must  be  addressed  to  the  connty  court  of 
the  connty  In  which  he  "resides,"  means  that  the  debtor  must  have  his 
"domicile"  in  such  county. 

■%,  Saxb— Proof  of  Domicilb. 

On  an  application  for  the  discharge  of  an  Insolvent  debtor,  it  appeared 
that  for  }i  number  of  years  he  had  been  a  member  of  a  fishing  club  which 
owned  a  large  tract  of  mountain  land,  with  a  clubhouse,  in  Ulster  county; 
that  petitioner  and  his  family,  as  did  also  other  members  of  the  dnb, 
spent  the  summer  months  at  the  clubhouse;  that  during  the  balance'  of 
the  year  he  lived  at  Elizabeth,  N.  J.,  in  a  house  owned  by  his  wife;  that 
in  a  deed  executed  a  few  years  before  he  described  himself  as  residing  at 
Elizabeth,  and  when  at  hotels  he  reg^istered  himself  as  of  that  city;  and 
that  he  testified  in  a  legal  proceeding  that  he  resided  there.  Hdd,  that  the 
debtor  did  not  reside  In  Ulster  county,  within  the  meaning  of  Code  Civ. 
Froc.  {  2150,  providing  that  an  application  for  discharge  must  be  addressed 
to  the  county  conrt  in  which  the  insolvent  resides. 

Application  by  Anthony  W.  Dimock,  an  insolvent  debtor,  for  his 
-discharge  from  his  debts.     Denied. 

Bradbury  0.  Chetwood,  Mr.  English,  and  Millard  F.  Powers,  for 
the  insolvent  and  the  application. 

Tomer,  McGlure  &  Bolston  and  Frederick  Qeller  (David  McClure, 
-of  counsel),  for  Farmers'  Loan  &  Trust  Co. 

Butler,  Stillman  &  Hubbard  and  Arthur  H.  Van  Brunt,  for  Unit- 
■ed  States  Nat  Bank,  nonconsenting  creditors,  and  opposed. 
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CLEAEWATER,  J.  The  petitioner,  an  insolvent  debtor,  seeks 
to  be  discharged  from  his  debts,  under  the  provisions  of  article  1, 
tit  1,  of  chapter  17,  of  the  Code  of  Civil  Procedure,  sections  21^ 
to  2187,  inclusive,  commonly  known  as  the  "Two-Thirds  Act"  The 
discharge  is  oppoaed  by  creditors  whose  claims  aggregate  $138,- 
427.31,  upon  the  grounds,  among  others:  First,  that  the  insolvent, 
at  the  time  of  presenting  bis  petition,  was  not  a  resident  of  the 
county  of  Ulster;  second,  that  he  did  not,  at  the  time  of  filing  his 
petition,  present  consents  executed  by  creditors,  as  required  by  the 
act;  third,  that  he  has  been  guilty  of  suoh  misconduct  relative  to 
matters  involved  as  should  bar  his  discharge;  fourth,  that  the  peti- 
tion and  the  proceedings  are  not  in  accord  with  the  provisions  of 
the  statute,  in  that  they  are  faulty,  both  in  substance  and  in  form. 

In  support  of  this  last  contention  so  many  objections  have  been 
urged  that  their  mere  enumeration  would  occupy  almost  as  much 
space  as  is  ordinarUy  devoted  to  an  opinion,  and,  while  it  must  be 
conceded  that  in  some  respects  the  proceedings  upon  the  part  of 
the  petitioner  are  slightly  original  and  inartificial,  the  view  taken 
of  the  merits  of  the  application  makes  it  unnecessary  to  discuss 
them  at  length.  It  appears  from  the  evidence,  which  is  voluminous, 
if  not  exhaustive,  that  the  petitioner,  in  the  year  1884,  was  the 
president  of  the  Bankers'  &  Merchants'  Telegraph  Company,  a  cor- 
poration having  its  principal  place  of  business  in  the  city  of  New 
York;  that  he  was  also  interested  in  so-called  "financial  opera- 
tions" in  Wall  street,  and  was  largely  indebted  to  various  banks, 
bankers,  brokers,  and  trust  companies;  that  on  the  16th  day  of 
Muy  of  that  year  he  failed,  and  executed  a  general  assignment  for 
the  benefit  of  his  creditors,  his  indebtedness  at  that  time  being 
stated  at  92,633,895.37,  and  his  assets  of  the  nominal  value  (Kf 
93,848,932.06.  This  assignment  was  subsequently  adjudged  to  be 
void,  and  was  set  aside  in  an  action  brought  for  that  purpose, 
it  appearing  that  the  result  if  not  the  purpose  of  that  suit  was 
to  vest  the  title  of  such  assets  as  he  did  have  in  his  wife.  It 
is  claimed  here  that  the  assignment  and  the  action  were  so  ccl- 
lusive  and  tainted  with  fraud  as  to  bar  his  discharge  in  this  pro- 
ceeding. The  statute  provides  that  the  application  for  the  dis- 
charge of  an  insolvent  debtor  must  be  addressed  to  the  county 
court  of  the  county  in  which  the  insolvent  resides  (Code  Civ.  Proc. 
S  2160);  that  the  insolvent  must  annex  to  his  petition  written  in- 
struments, executed  by  his  creditors  residing  within  the  United 
States,  having  debts  owing  them  in  good  faith,  then  or  thereafter  to 
become  due,  which  amount  to  not  less  than  two-thirds  of  all  the 
debts  owing  by  him  to  creditors  residing  within  the  United  States 
(Id.  §  2162);  and  that  the  court  shall  grant  the  discharge  when  it 
satisfactorily  appears,  among  the  other  things  required  by  the  stat- 
ute, that  the  petitioner  is  justly  and  truly  indebted  to  the  consent- 
ing creditors  in  sums  which  amount  in  the  aggregate  to  two-thirds 
of  all  his  debts  as  hereinbefore  specified  (Id.  §  2174).  It  would 
seem,  therefore,  as  conditions  precedent  to  the  petitioner's  dis- 
charge, that  he  must  affirmatively  establish  (1)  that  at  the  time  of 
presenting  his  petition  he  was  a  resident  of  the  county  of  Ulster; 
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(2)  that  creditors  having  debts  owing  them  In  good  faith  amount- 
ing to  not  less  than  two-thirds  of  all  the  debts  owing  by  him  to 
creditors  in  this  country  shall,  at  the  time  of  the  filing  of  the  peti- 
tion, consent  to  his  discharge ;  (3)  that  lie  is  justly  and  truly  indebtr 
ed  to  the  consenting  creditors  in  a  sum  which  amounts  in  the  ag- 
gregate to  two-thirds  of  aU  his  debts.  It  is  claimed  by  the  insolvent 
that  his  debts  now  amount  to  12,442,073.84,  that  creditors  whose 
claims  aggregate  92,303,646.53  consent  to  his  discharge,  and  that 
he  has  assets  to  the  amount  of  J187.62  applicable  to  the  payment  of 
this  indebtedness.  The  nonconsenting  creditors,  upon  the  other 
hand,  claim  that  the  true  amount  of  the  insolvent's  indebtedness 
exceeds  three  millions  of  dollars,  and  that  the  consenting  creditors 
do  not  truthfully  represent,  within  many  hundreds  of  thousands  of 
dollars,  two-thirds  of  that  sum. 

As  to  the  first  point,  it  is  well  settled  that  in  all  cases  where  a 
statute  prescribes  residence  as  a  qualification  for  the  enjoyment  of 
a  privilege  or  the  exercise  of  a  franchise,  the  word  "residence"  is 
equivalent  to  the  '^lace  of  domicile"  of  the  person  who  claims  its 
benefit  People  v.  Piatt,  117  N.  Y.  167,  22  N.  E.  937;  Silvey  v. 
Lindsay,  107  N.  T.  55,  61, 13  N.  E.  444;  Jac.  Domicile,  §§  72,  75,  86, 
92, 114, 125, 136, 181,  310,  393,  390,  435;  De  Bonneval  v.  De  Bonneval, 
1  Curt  Ecc.  856,  864;  Jopp  v.  Wood,  2  De  Gex,  J.  &'S.  326;  State  v. 
Grizzard,  89  N.  0. 115, 120;  State  v.  Aldrich,  14  R  L  171;  Roberts 
V.  Cannon,  4  Dev.  &  B.  256,  269.  "Domicile"  is  succintly  and  accu- 
rately defined  by  a  scholarly  writer  as  follows:  "In  a  legal  sense, 
that  is  properly  the  domicile  of  a  person  where  he  has  his  true, 
fixed,  permanent  home,  and  principal  establishment,  and  to  which 
'Whenever  he  is  absent  he  has  the  intention  of  returning."  Story, 
Oonfl.  Law  (Ed.  1846)  c.  3,  p.  31.  See,  also,  Burrill,  Law  Diet.;  5  Am. 
A  Eng.  Enc.  Law,  p.  857;  and  the  Standard,  Worcester,  Webster,  and 
Stormonth  Dictionaries.  Whatever  be  the  doctrine  of  the  civil  law, 
it  has  uniformly  been  held  to  be  the  rule  of  the  common  law  that 
that  place  is  a  man's  domicile  which  is  his  home;  that  it  will  be 
presumed  so  to  continue  until  a  new  one  is  acquired;  that  it  is  in 
no  way  affected  by  a  temporary  residence  elsewhere;  and  that,  to 
effect  a  change,  there  must  not  only  be  a  change  of  residence,  but 
an  intention  to  abandon  the  former  domicile,  accompanied  by  an 
actual  abandonment,  with  the  intention  not  to  return,  and  the 
taking  up  of  a  residence  in  another  place,  with  the  intention  of 
staying  there  permanently.  Depuy  v.  Wurtz,  53  N.  Y.  556;  Frost 
V.  Bisbin,  19  Wend.  11;  Von  Hoffman  v.  Ward,  4  Redf.  Sur.  244; 
Bartlett  v.  City  of  New  York,  5  Sandf.  44;  Graham  v.  Public  Admin- 
istrator, 4  Bradf.  Sur.  127;  De  Meli  v.  De  Meli,  67  How.  Pr.  20,— 
apparently  settle  the  rule  in  this  state,  which,  however,  is  not  differ- 
ent from  that  held  elsewhere,  where  the  common  law  prevails.  The 
liauderdale  Peerage,  10  App.  Cas.  692,  758;  Gillis  v.  Gillis,  8  Ir.  R. 
Eq.  697;  Capdevielle  v.  Oapdevielle,  21  Law  T.  (N.  S.)  660;  Hodgson 
V.  De  Beauchesne,  12  Moore,  P.  C.  285;  Munro  v.  Munro,  7  Clark  &  P. 
842,  Did,  then,  within  this  rule,  the  petitioner  have  a  legal  resi- 
dence in  the  county  of  Ulster  at  the  time  of  filing  his  petition  in 
this  court,  on  the  7th  day  of  August,  1803?  It  appears  from  the 
v.32N.Y.s.nc..8— 59 
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evideiice  that  at  that  time,  and  for  some  years,  he  had  been  a 
memb^  of  the  Peekamose  Fishing  Club,  an  organization  then  com- 
posed of  four  members,  owning  many  acres  of  mountain  land,  and 
having  an  extensive  fishing  preserve  on  the  headwaters  of  the 
Bondout,  at  the  foot  of  the  Peekamose  Mountata,  in  a  wild  and 
unfrequented  part  of  the  Catskill  Mountains,  but  within  the  terri- 
torial limits  of  the  town  of  Denning,  in  this  county.  Its  purpose 
is  the  protection,  increase,  and  capture  of  brook  trout,  and  the 
promotion  of  social  intercourse  and  rational  amusement  among  its 
members.  There  is  upon  the  grounds  a  clubhouse,  divided  into 
nine  bed  rooms,  a  dining  room,  and  a  kitchen,  having  a  frontage  of 
38  and  a  depth  of  25  feet,  with  t^ro  small  extensions  in  the  rear. 
It  is  constructed  in  part  of  lumber,  in  part  logs,  and  is  principally 
used  during  the  summer  months.  The  constitution  and  by-laws  of 
the  club  provide  that  a  rpom  in  the  clubhouse  shall  be  assigned  to 
each  member,  and  that  the  privilege  of  the  clubhouse  may  be  ex- 
tended to  the  families  of  members.  The  petitioner's  family  con- 
sists of  his  wife,  her  mother,  a  daughter,  a  son,  and  himself.  The 
other  members  of  the  club,  with  their  families,  visit  the  clnbhonse 
from  time  to  time,  and  are  assigned  rooms  as  provided  by  the  by- 
laws. All  the  members,  when  at  the  clubhouse,  have  their  food 
<:ooked  in  common,  and  eat  together  in  the  club  dining  room,  being 
waited  upon  by  such  servants  as  the  members  take  with  them  to 
the  mountains,  there  being  no  clubhouse  servants.  The  clubhouse 
is  some  distance  removed  from  any  of  the  mountain  settlements,  in 
fact  from  any  human  habitation;  the  nearest  hamlet  on  the  east 
being  Watson's  Hollow,  four  or  five  miles  distant,  and  there  being 
a  single  mountain  cabin  at  Bull  Bun,  on  the  Bondout,  about  four 
miles  to  the  westward,  while  the  wilderness  ot  the  southwestern 
■Catakills  stretches  in  unbroken  solitude  for  miles  to  the  north  and 
south.  There  are,  of  course,  no  church,  no  schools,  no  neighbors, 
and  no  society  other  than  that  consisting  of  the  members  of  the 
-club,  their  families,  and  guests.  The  petitioner  and  his  family  for 
some  years  have  spent  the  summer,  and  occasionally  the  late  spring 
and  early  autumn,  at  this  place,  with  such  other  members  of  the 
club  and  their  families  as  went  there.  The  residue  of  the  year  has 
been  passed  at  Elizabeth,  in  the  state  of  New  Jersey,  where  they 
occupy  a  house,  the  title  to  which  is  vested  in  the  petitioner's 
-wife.  This  house  is  about  40  feet  in  front,  is  two  stories  in  height, 
with  the  ordinary  mansard  roof,  and  has  the  usual  rooms  of  a  city 
•dwelling  of  that  class.  It  is  occupied  solely  by  the  petitioner,  his 
family,  and  their  servants,  and  is  fully  furnished  with  the  fnmitoie 
owned  by  the  petitioner  during  the  years  of  affluence  which  pre- 
ceded his  failure.  For  some  years  prior  to  living  in  this  house  the 
petitioner  and  his  family  occupied  another  dwelling  at  Elizabeth, 
of  much  the  same  character,  the  value  of  which  can  to  some  ex- 
tent be  estimated  from  the  fact  that  the  Equitable  Ufe  Assurance 
Society  of  New  York  loaned  f 30,000  upon  it  The  relatives  of  the 
petitioner  and  of  his  wife  live  at  Elizabeth,  and  his  wife  and  children 
are  connected  with  a  church  and  Sunday  school  and  some  of  the 
social  organizations  of  that  city.     It  is  to  Elizabeth  they  have 
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always  annually  returned  when  the  approach  of  winter  deprives 
the  atmosphere  of  the  Gatskills  of  that  balsamic  softness  for  which 
the  region  is  noted.  As  the  petitioner  swore  in  support  of  this 
application  that  he  had  been  a  resident  of  Ulster  county  for  the 
last  15  years,  it  is  claimed  by  the  learned  counsel  who  represent 
him  that  the  court  is  precluded  by  that  testimony  from  finding 
otherwise.  This  contention  can,  however,  hardly  be  said  to  be  well 
founded,  in  view  of  the  fact  that  he  is  an  interested  party,  it  having 
always  been  held  since  the  passage  of  the  act  permitting  parties  in 
interest  to  testify  in  their  own  behalf  that,  even  though  their  testi- 
mony be  uncontradicted  by  other  witnesses,  yet  their  interest  in 
the  event  creates  such  a  question  as  to  credibility  as  to  justify  the 
court  in  disregarding  it,  if  all  the  evidence  in  the  case  requires  fts 
rejection.  Govin  v.  De  Miranda,  140  N.  Y.  662-666,  35  N.  E.  628; 
Bank  v.  Diefendorf,  123  N.  Y.  191-200,  25  N,  E.  402;  Joy  v.  Diefen- 
dorf,  130  N.  Y.  6-9,  28  N.  E.  602;  Honegger  v.  Wettstein,  94  N.  Y. 
252-261;  Wohlfahrt  v.  Beckert,  92  N.  Y.  490^97;  El  wood  v.  Tele- 
graph Co.,  45  N.  Y.  549;  Goldsmith  v.  Coverly,  75  Hun,  48,  27  N.  Y. 
8upp.  116.  The  strength  of  the  insolvent's  testimony  is,  however, 
somewhat  lessened  by  the  following  admitted  facts:  In  the  general 
assignment  executed  by  him  in  1884  he  states  that  he  is  a  resident 
of  the  city  of  New  York.  In  the  action  brought  to  set  aside  that 
assignment  it  was  by  his  procurement  alleged  and  adjudged  that  in 
December,  1885,  he  was  a  resident  of  that  city.  In  a  deed  executed 
by  him  at  Elizabeth  in  October,  1892,  to  Josiah  W.  Wentworth,  one 
of  his  fellow  members  in  the  Peekamose  Fishing  Club,  and  con- 
veying an  interest  in  lands  in  Ulster  county,  he  describes  himself 
as  being  a  resident  of  Elizabeth.  In  a  deed  executed  by  his  pro- 
curement in  February,  1893,  to  his  wife,  she  is  described  as  residing 
at  Elizabeth.  During  the  last  10  years,  when  away  from  home 
and  registering  at  hotels,  he  has  registered  his  residence  as  at 
Elizabeth ;  never  at  Peekamose.  In  the  testimony  given  by  him  in 
an  action  brought  by  one  of  the  contesting  creditors  he  testified 
that  for  the  last  10  years  he  has  resided  in  the  cities  of  New  York 
and  Elizabeth.  And  he  testifies  that,  in  event  of  this  application 
I)eing  granted,  it  is  his  intention  once  more  to  engage  in  business 
in  Wall  street,  in  the  city  of  New  York,  which  is  but  a  few  miles 
distant  from  Elizabeth. 

Under  all  these  undisputed  facts,  it  would  hardly  seem  that, 
even  within  the  most  elastic  construction  which  the  court  is  justi- 
fied in  giving  to  the  terms  "residence"  and  "domicile,"  the  petitioner 
can  legally  be  said  to  have  been  a  resident  of  Ulster  county  at  the 
time  of  filing  this  petition. 

It  is  quite  true  that  the  two-thirds  act  is  a  remedial  statute  in- 
tended to  accomplish  a  beneficent  result,  and  should  therefore  be 
liberally  construed.  Also  it  is  true  that  much  power  and  discre- 
tion is  vested  in  the  court  to  which  this  application  is  addressed. 
But  all  discretion  vested  in  courts  and  judges  is  judicial,  and  not 
arbitrary;  and  it  is  an  abuse,  not  an  exercise,  of  judicial  discretion 
to  permit  the  provisions  of  even  a  remedial  statute  to  be  enlarged 
to  such  an  extent  as  to  bring  within  its  terms  a  class  of  cases  ex- 
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pressly  excluded  by  the  legislature.  Such  a  construction,  In  the 
end,  produces  results  more  harmful  in  their  effect  than  the  fancied 
wrong  it  improperly  seeks  to  remedy.  This  conclusion  renders  an 
extended  discussion  of  the  remaining  questions  involved  unneces- 
sary, although  it  may  not  be  amiss  briefly  to  say  that  the  evidence 
falls  far  short  of  satisfying  me  that  the  petitioner  has  either  pro- 
duced the  consents  of  creditors  required  by  the  statute,  or  that  he 
is  justly  and  truly  indebted  to  the  creditors  who  have  consented  to 
the  amount  he  and  they  claim.  Upon  the  contrary,  I  am  at  a  loss 
to  understand  upon  what  view  of  the  law  an  indebtedness  to  John 
B.  Yale,  one  of  such  creditors,  to  the  amount  of  f331,815.62,  can 
justly  and  truly  be  said  to  exist,  in  view  of  Mr.  Yale's  own  testi- 
mony as  to  the  facts  out  of  which  it  is  claimed  to  have  arisen.  The 
claim  of  John  B.  Hageman,  another  consenting  creditor,  to  the 
amount  of  |171,212.78,  does  not  appear  upon  the  schedule  of  the 
insolvent's  creditors  filed  with  his  general  assignment  in  1884,  and 
the  debt  now  claimed  to  be  due  is  also  claimed  to  have  matured 
before  that  time.  While  this  omission  could  not,  of  course,  preju- 
dice the  creditor,  who  was  not  consulted  regarding  the  preparation 
of  those  schedules,  and  whose  testimony  on  this  proceeding  was,  I 
think,  frankly  and  fairly  given,  yet  its  omicjpion  at  that  time  is 
some  evidence  as  to  the  view  then  taken  by  the  insolvent  of  the 
transactions  out  of  which  it  is  now  claimed  the  indebtedness  arose. 
It  would  seem  also  that  there  were  included  in  those  schedules 
claims  aggregating  considerably  over  $1,000,000,  not  included  in 
the  schedules  of  the  insolvent's  creditors  now  filed.  It  is  urged 
that  of  those  claims  upwards  of  ?777,000  have  been  absolutely,  and 
upwards  of  9247,000  conditionally,  released,  but  it  is  doubtful 
whether  the  authority  to  make  the  release  executed  by  Russell  Sage, 
the  Third  National  Bank  of  the  City  of  New  York,  and  Hague  & 
Harris  for  claims  aggregating  about  |120,000  is  suflBciently  proven 
for  the  purpose  of  this  application;  and  it  is  by  no  means  clear 
that  the  claim  of  the  Quebec  Bank  for  f48,817  is  not  within  the 
statute.  In  fact,  the  marshaling  of  the  alleged  claims  of  the  con- 
senting creditors,  the  reasons  assigned  for  the  failure  to  include 
claims  admitted  once  to  exist  and  never  paid,  the  insistence  that 
the  statute  of  limitations  bars  the  consideration  of  claims  of  cred- 
itors to  the  amount  of  hundreds  of  thousands  of  dollars,  who  have 
not  been  afforded  an  opportunity  to  be  heard  in  their  own  behalf, 
and  an  equally  strenuous  insistence  that  claims  of  friendly  cred- 
itors, standing  upon  precisely  the  same  legal  footing,  are  not  barred 
by  that  statute,  is  an  attitude  hardly  calculated  to  produce  an  un- 
duly favorable  impression  upon  the  mind  of  the  court.  It  is 
unnecessary  to  discuss  the  allegation  of  collusion  and  fraudulent 
intent  to  which  much  attention  has  been  devoted  by  counsel  upon 
both  sides,  as  upon  the  whole  case  I  am  of  the  opinion  that  the 
decree  prayed  for  should  be  refused,  and  an  order  may  be  entered 
denying  the  application  and  dismissing  the  proceeding  upon  the 
merits,  with  costs  to  the  opposing  creditors  and  against  tiie  peti- 
tioner. 
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PEOPLE  ex  reL  CROSS  T.  MARTIN  et  aL,  Police  Commisslonen. 
(Supreme  Court,  General  Term,  First  Department    March  15,  1885.) 

1.  PoLicKMAN — Discharge — Evidence. 

The  declBion  of  the  police  commissioners,  discharging  a  policeman  on  the 
charge  of  receiving  a  bribe  from  the  keeper  of  a  house  of  prostitution, 
-will  be  reversed  on  certiorari,  where  the  decision  is  supported  only  by  the 
uncorrolMMcated  and  self-contradictory  testimony  of  the  keeper  of  sucb 
house. 

a.  Bamb — Impeachment  op  Witness. 

Where  witnesses  who  testified  in  support  of  a  charge  against  a  policeman 
for  receiving  a  bribe  stated  that  at  the  time  of  the  transactions  narrated 
by  them  they  were  keeper  and  Inmate,  respectively,  of  a  house  of  prostl- 
tntlon.  It  is  error  to  refuse  to  allow  them  to  be  cross-examined  as  to  their 
present  whereabouts  and  occupations,  and  such  refusal  cannot  be  justified 
on  the  ground  that  they  had  reformed,  and  should  be  protected  from  ez> 
poBure  as  to  their  past  lives. 

8.  EviDBNOB— Jddiciai.  Notice— Powers  of  Mbuort. 

The  court  will  take  Judicial  notice  of  the  fact  that  persons  engaged  In 
business,  who  cannot  read  and  write,  have  their  faculties  of  memory  more 
acutely  educated,  for  the  reason  that  they  are  compelled  to  depend  on  their 
memory,  and  cannot  rely  on  written  memoranda. 

Certiorari  by  Adam  A.  Cross  to  review  the  action  of  James  J. 
Martin  and  others,  constituting  the  board  of  police  commissioners 
of  the  city  of  New  York,  in  dismissing  relator  from  the  police  force. 
Hi6V6rs6cL 

Argued  before  VAN  BEUNT,  P.  J.,  and  O'BRIEN  and  PAB- 
KEB,  JJ. 

Elihn  Boot,  for  relator. 

Francis  L.  Wellman,  for  respondents. 

VAN  BEUNT,  P.  J.  On  the  13th  day  of  August,  1894,  certain 
charges,  46  in  number,  were  presented  to  the  respondents  against 
the  relator,  who  was  then  a  captain  of  the  police  force  of  the  city 
of  New  York.  Notice  of  the  preference  of  said  charges,  and  of  the 
time  and  place  when  the  same  would  be  publicly  examined,  was 
served  upon  the  relator;  and  thereafter,  on  the  15th  day  of  Au- 
gust, 1894,  and  subsequent  days,  a  trial  was  had,  and  on  the  31st 
day  of  August  it  was  by  the  said  police  commissioners  "resolved, 
declared,  ordered,  and  adjudged  that  the  said  charges  are  true,  and 
that  the  said  Adam  A.  Cross  be,  and  he  hereby  is,  dismissed  from 
the  police  force  of  the  police  department  of  the  city  of  New  York." 
It  appears  upon  an  inspection  of  the  record  of  the  trial  that  upon 
charges  13  to  23,  inclusive,  and  25  to  85,  inclusive,  no  evidence  was 
offered,  and  it  would  seem  that  the  police  commissioners  had  dis- 
missed such  charges;  but  in  their  judgment  they  And  the  same  to 
be  true,  notwithstanding  such  dismissal.  It  might  be  a  subject  of 
interesting  inquiry,  perhaps,  to  know  whether,  in  the  punishment 
of  the  relator,  the  whole  of  the  charges  had  not  been  considered, 
instead  of  those  only  in  respect  to  which  proof  had  been  offered. 
The  first  12  of  the  charges  relate  to  the  accepting  of  money  for 
permitting  to  be  kept  open  a  disorderly  house  at  No.  144  Christie 
street,  kept  by  one  Katie  Schubert.    The  thirteenth  charge  was 
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founded  apon  alleged  neglect  of  duty  in  permitting  said  house  to  be 
kept  open.  The  twenty-fourth  charge  was  founded  upon  alleged 
neglect  of  duty  in  allowing  a  similar  house  to  be  kept  open  at  No. 
28  Bayard  street  The  thirty-sixth  charge  was  founded  on  an  al- 
leged neglect  of  duty  in  allowing  a  similar  house  to  be  kept  open  at 
No.  6  Delancey  street  The  thirty-seventh  to  the  forty-fourth 
chains  were  founded  upon  the  alleged  taking  of  money  for  per- 
mitting a  similar  house  to  be  kept  open  at  No.  24  Bayard  street, 
by  one  Bhoda  Sanford.  The  forty-fifth  charge  was  founded  upon 
alleged  neglect  of  duty  in  permitting  said  house  No.  24  Bayard 
street  to  be  kept  open.  And  the  forty-sixth  charge  was  founded 
upon  an  allegation  of  a  complaint  having  been  made  by  one 
Hendrickson  to  the  relator  of  money  being  teken  by  a  patrolman  of 
the  police  force  named  Kelly  to  influence  him  in  the  performance 
of  his  duty,  and  a  failure  and  omission  upon  the  part  of  the  re- 
lator to  report  said  derrfiction  of  duty  upon  the  part  of  said  patrol- 
man to  the  inspectors  of  his  district,  and  a  failure  or  omission  to 
take  any  steps  or  measures  to  investigate  said  dereliction  of  duty 
upon  the  part  of  the  patrolman,  or  to  punish  him  therefor. 

It  appears  from  the  evidence  in  the  case  that  some  time  in  April, 
1892,  the  relator  became  a  captain  in  command  of  the  eleventh 
precinct  in  the  city  of  New  York,  and  remained  in  such  command 
until  some  time  in  February,  1893, — a  period  of  about  nine  months; 
and  it  is  claimed  to  have  been  established  by  proof  produced  upon 
the  trial  of  these  charges  that  during  said  times  he  received  as  a 
bribe,  from  said  Katie  Schubert,  the  sum  of  f 500,  and  ?50  a  month 
for  each  of  the  months  while  he  was  in  command  of  the  precinct,  he, 
in  consideration  thereof,  agreeing  to  permit  said  Katie  Schubert  to 
carry  on  her  business  of  maintaining  a  house  of  prostitution.  It 
is  also  claimed  to  have  been  established  by  the  evidence  that  some 
time  in  October,  1892,  the  said  Bhoda  Sanford  paid  the  relator 
|500,  and  $50  a  month  thereafter,  in  order  that  she  might  be  per- 
mitted to  carry  on  her  business,  which  was  of  a  similar  character, 
at  the  premises  No.  24  Bayard  street  And  it  is  also  claimed  that 
the  evidence  establishes  the  chaise  in  respect  to  dereliction  of 
duty  In  reference  to  permitting  these  houses  to  exist  and  also  in 
respect  to  the  complaint  which  was  made  against  the  patrolman 
Kelly.  There  is  no  evidence  that  the  woman  Sanford  had  anything 
to  do  with  the  relator,  Cross.  According  to  her  testimony,  all  her 
business  relations  in  reference  to  protection  from  police  interfer- 
ence were  had  with  one  Smith,  who  was  thewardman  in  the  precinct 
The  evidence  connecting  Smith  with  the  relator  is  that  of  Katie 
Schubert  the  keeper  of  the  house  of  prostitution  at  No.  144  Christie 
street;  and  consequently,  if  her  evidence  is  of  such  a  character  that 
conviction  cannot  be  predicated  upon  it  there  is  no  evidence  what- 
ever against  the  relator  in  respect  to  the  premises  No.  24  Bayard 
street,  except  that  of  a  general  character  in  reference  to  the  busi- 
ness being  permitted  to  be  carried  on.  The  witnesses  to  the  bribery 
in  reference  to  No.  144  Christie  street  were  the  proprietress  of  the 
establishment,  claimed  by  the  prosecution  to  be  a  very  resi>ectable 
married  woman,  and  one  Alice  Byder,  another  respecteble  married 
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'woman,  who  for  a  period  of  18  months  was  an  inmate  of  the  prem- 
ises Na  144  Christie  street,  and  furnished  part  of  the  material  with 
which  business  in  that  house  was  carried  on.  As  has  already  been 
suggested,  the  claim  was  made  before  the  police  commissionera 
that,  whatever  idiosyncrasies  these  ladies  had  indulged  in  for  the 
period  under  consideration,  they  had  since  that  time  led  creditable 
and  respectable  liyes,  both  the  ladies  in  question  having  married 
and  settled  down.  When  the  counsel  for  the  defense  endeavored 
to  get  some  information  from  these  witnesses  in  regard  to  their 
present  surroundidgs,  their  present  location,  their  names  and  his- 
tory, he  was  prevented  from  obtaining  any  information  whatever 
upon  this  subject;  and  hence  it  was  impossible  for  him  to  make 
any  investigation  in  respect  to  the  verity  of  these  pretensions  to 
-virtue  upon  the  part  of  these  women,  who  acknowledged  that  they 
had  been  engaged  in  this  immoral  business.  Their  evidence  was 
placed  before  tiie  tribunal  in  which  the  relator  was  being  tried, 
as  that  of  credible  and  respectable  witnesses;  the  board  was  asked 
to  believe  such  evidence  because  they  were  credible  and  respecta- 
ble; and  the  relator  was  given  no  opportunity,  as  already  suggested, 
to  identify  the  witnesses,  so  as  to  be  able  to  ascertain  to  what  ex.- 
tent  these  pretensions  were  true.  It  is  perfectly  clear  that  in  a 
trial  before  a  civil  court  no  judgment  could  possibly  stand  which 
was  founded  upon  evidence  of  witnesses  in  respect  to  whose  identity 
such  rulings  had  been  made. 

It  is,  however,  to  be  considered  that,  in  proceedings  before  the 
board  of  police,  entirely  strict  and  accurate  rulings  in  regard  to 
questions  of  evidence  are  not  always  to  be  expected;  and,  in  de- 
termining the  question  as  to  whether  a  conviction  should  be  sus- 
tained or  not,  the  record  generally  should  be  examined,  and  the 
appellate  court  should  determine  upon  such  examination  whether  it 
discloses  reasonable  grounds  for  the  conclusion  arrived  at,  and  one 
which  has  not  been  the  result  of  the  erroneous  rulings  in  respect 
to  the  admission  or  exclusion  of  evidence.  Therefore,  if,  upon  an 
examination  of  this  record,  notwithstanding  this  extraordinary 
position  in  regard  to  the  protection  of  witnesses  from  the  ordinary 
fcvestigation  to  which  such  witnesses  are  subjected  in  order  that 
their  credibility  may  be  properly  weighed,  we  should  be  satisfied 
that  there  was  sufQcient  evidence  to  justify  the  conclusion  at  which 
the  board  arrived,  we  should  not  disturb  the  same. 

When  we  come  to  examine  the  evidence  of  Katie  Schubert,  the 
principal  witness  for  the  prosecution,  we  are  confronted  with  the 
fact  that  there  is  hardly  a  circumstance  alleged  to  have  surround- 
ed the  taking  of  this  money  in  respect  to  which  this  witness  Schu- 
bert has  not  given  two  diametrically  opposite  versions,  or  has  not 
been  contradicted  pointedly  by  incontrovertible  evidence.  It  would 
be  impossible,  within  the  limits  of  an  ordinary  opinion,  to  go 
through  the  testimony  of  this  witness,  and  refer  to  the  number- 
less contradictions  which  the  record  discloses  therein.  We  will 
therefore  advert  to  only  a  few  of  the  more  prominent  examples, 
which  will  be  sufScient,  it  seems  to  us,  to  show  that  the  witness 
was  utterly  unreliable  and  unworthy  of  belief. 
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Upon  her  examination  when  flrat  examined  on  the  part  of  tiie 
prosecution,  the  witness  testified  tliat  she  was  a  respectable  mar- 
ried woman;  that  she  lived  at  one  time  on  Christie  street,  where 
she  had  lady  boarders,  and  the  hoase  was  kept  as  a  honse  of 
prostitation,  and  that,  while  she  was  in  that  business,  Gapt  Cross 
was  one  of  the  captains  of  the  precinct,  and  was  there  for  abont 
six  months,  and  that  it  was  in  the  year  1892;  she  did  not  remem- 
ber whether  it  was  the  latter  part  or  the  flrat  part,  bnt  it  was 
after  McLaughlin  left,  and  before  Devery  came;  that  she  gave 
Capt  Gross  some  money  in  the  spring;  and  thAt  Gross  called  on 
her  with  his  wardman,  Smith.  The  witness  was  then  asked  the 
question: 

"Q.  How  often  did  yon  oee  Captain  Grotn?  [Her  answer  was:]  He  was 
only  once  at  my  house.  Q.  How  often  did  you  see  bim  after  that,  at  any 
place,  in  the  street,  or  where?  A.  I  have  never  seen  blm  to  ageak.  to. 
I  have  oftoi  seen  him  pass  in  the  street,  but  not  to  speak  to." 

The  witness  then  pointed  out  Gapt  Cross,  and  was  asked: 

"Q.  This  first  time  that  you  saw  him,  was  It  In  your  booaeT  A.  Yes, 
sir.  Q.  Smith  was  with  bim?  A.  Yes,  sir.  Q.  EiVening  or  daytime? 
A.  Evening.  Q.  State  the  conversations  that  yon  had.  A.  He  Jnst  came 
In,  and  Officer  Smith  introduced  Mm  as  our  new  captain,  and  that  I  bad  to 
give  up  fSOQ.  Q.  Just  state  what  was  said.  A.  There  wasn't  much  of  a 
conversatlMi.  CMBcer  Smith  Just  introduced  the  captain,  and  told  me:  Tills 
is  the  captain,  and  I  will  be  his  man,  and  you  have  got  to  give  np  $500, 
and  then  I  will  come  every  month  after  the  $50.'  Q.  Did  he  say.  If  you 
did  not  do  that,  what  would  take  place?  A.  Then  I  didn't  have  the 
money,  and  we  set  a  date,  and  I  do  not  know  how  many  days  after  it  was 
that  I  got  the  money,  and  Captain  Cross  called  for  it  again;  and,  as  I  hand- 
ed him  the  money,  he  gave  me  a  very  sarcastic  laugh,  and  asked  me  did  I  get 
small  bills  on  purpose,  and  couldn't  I  get  it  in  big  liills,  that  it  made  snch  a 
big  roU.    I  said  that  I  was  glad  enough  to  get  that;   I  had  to  borrow  It." 

Thus,  within  five  minutes  the  witness  contradicted  herself  in 
regard  to  her  seeing  the  relator,  swearing,  first,  that  he  was  only 
once  at  her  house,  and  immediately  thereafter  swearing  to  two  in- 
terviews in  her  house. 

In  another  part  of  her  testimony  the  witness  testified  as  fol- 
lows: 

"Q.  Then  Captain  Cross  was  in  your  place  more  than  once?  A.  He 
was  only  there  when  he  took  the  money.  Q.  Only  there  when  he  took  the 
money?  A.  That  is  all.  Q.  Was  that  the  occasion  when  this  officer  in- 
troduced him,  as  you  have  testified?  A.  No;  he  introduced  him  about 
a  week  before,  because  I  didn't  have  the  money  at  the  same  time  as  he  In- 
troduced him.  Q.  Where  did  he  introduce  him?  A.  In  my  front  parlor. 
Q.  Then  Captain  Cross  was  in  your  place  twice?  A.  Well,  twice.  Q. 
Once  before  when  you  paid  him  the  money?  A.  Once  when  he  was 
introduced,  and  next  time  he  got  the  money.  Q.  What  time  of  day  was 
it?    A.    Etalf  past  eight  in  the  evening." 

It  is  to  be  observed  that  she  testified  that  this  money  was  paid 
in  the  spring,  and  that  the  captain  had  been  in  the  precinct  but  a 
few  days.  She  further  testified  that  she  paid  Smith  950  a  month 
thereafter.    The  witness  was  then  asked: 

"Did  Captain  Cross  raid  you  at  all?  A.  Tes,  sir;  once.  Q.  When?  A. 
Once  when  he  first  came  to  the  precinct  Q.  Before  you  had  given  blm 
any  money?  A.  Yes,  sir.  Q.  How  long  before?  A.  It  was  about  three 
weeks.     Q.     About  three  weeks?    A.    About  three  weeks  before  I  gave  blm 
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tile  money.  Q.  And  were  yoti  taken  to  the  station  house?  A.  Taken  to 
the  station  house.  Q.  Was  he  then  captain?  A.  Yes.  Q.  And  what  was 
done  with  you?  Were  you  fined?  A.  Yea,  sir.  Q.  How  much?  A.  I 
was  fined  ^0.  Q.  How  soon  after  you  paid  yoor  fine  did  you  see  the 
captain?  A.  I  have  seen  him  in  a  few  days  after.  Q.  A  few  days  after 
you  paid  your  fine,  then  the  caprahi  and  Smith  called?  Is  that  it?  A.  Yes. 
Q.  Did  you  have  any  talk  with  him  about  the  raid  at  all?'  A.  No;  I  didn't 
ask  anything;    didn't  have  any  talk  about  it" 

There  is  no  dispute  About  the  fauct  that  on  the  30th  of  May,  about 
five  weeks  after  coming  to  the  precinct,  Capt  Cross  did  raid  the 
premises  of  the  witness. 

As  an  Instance  of  the  manner  in  which  this  witness  testified,  it 
maj  be  proper  to  call  attention  to  the  following  bit  of  testimony: 

"Q.  When  did  you  first  move  to  144  Christie  street?  A.  1892.  Q.  What 
time  in  1802?  A.  I  moved  there  in  July.  Q.  In  July,  1892?  A.  Yes. 
Q.  You  moved  to  144  Christie  street?  A.  Well,  I  had  moved  there  before 
tbat  Q.  Answer  my  question.  A.^  I  had  moved  before.  I  had  been  in 
the  house  longer  than  that,  but  I  didn't  keep  it  in  that  style;  didn't  keep  no 
ladies.  Q.  You  moved  to  the  house  144  Christie  street  in  July,  1892.  That 
ia  true,  isn't  it?  A.  Yes,  sir.  Q.  And  from  that  time  on  you  carried  on 
business  as  keeper  of  a  house  of  prostitution?  A.  Yes.  Q.  UntU  when? 
A.  Until  six  months  ago.  Q.  Until  six  months  ago?  A.  Yes.  Q.  That 
was  about  February,  1894?  A.  Yes.  Q.  Then,  did  you  leave  144  Christie 
street?  A.  Yes,  sir.  Q.  Where  did  you  go?  A.  Moved  away.  Q.  Where 
to?    A.    I  refuse  to  teU." 

Subsequently  the  witness  swore  that  she  lived  at  144  Christie 
street  in  January,  1889,  and  lived  there  continuously  until  she  left 
there,  about  six  months  ago, — ai  period  of  4J  or  5  years;  that  it  was 
first  kept  as  a  gentlemen's  boarding  house,  and  then  was  turned  into 
a  ladies'  boarding  house,  about  2i  years  before  the  trial.  But  al- 
though the  witness  was  keeping  a  gentlemen's  boarding  house  in 
1889,  according  to  her  testimony,  it  appears  that  her  place  was 
raided  by  the  Society  for  the  Prevention  of  Cmelty  to  Children,  and 
the  witness  indicted. .  In  another  place  in  her  testimony  the  wit- 
ness says  that  this  raid  took  place  about  2^  years  before  her  ex- 
amination, when  she  first  turned  her  house  into  a  house  of  prosti- 
tution. Another  instance  of  the  unreliable  character  of  the  evi- 
dence of  this  witness  is  shown  by  her  continual  contradiction  as 
to  whether  she  paid  this  money  to  the  captain  before  or  after  she 
was  raided  by  him.  The  witness  having  testified  that  the  mon- 
ey was  paid  after  she  was  raided  and  after  her  trial,  the  raid  oc- 
curring on  the  30th  of  May,  1892,  and  the  trial  on  the  21st  of  June, 
she  testified  in  one  place  that  the  money  was  paid  in  May,  1892, 
and  in  several  other  places  that  the  payment  was  made  before  she 
was  "pulled."  And  it  would  seem  in  connection  with  this  matter 
that  the  witness  was  perfectly  willing  to  swear  either  way  upon 
this  subject,  because  we  find  this  testimony  near  the  close  of  het 
examination : 

"By  the  counsel  for  the  prosecution:  Q.  Captain  Cross,  I  understood  you 
to  say,  raided  yon?  A.  Yes.  Q.  And  then  sent  for  yon  to  come  to  him,  and 
told  you,  if  you  paid,  it  would  be  all  right?  A.  Yes.  Q.  Now,  how  long  after 
he  had  raided  you  or  "pulled"  you  was  It  that  he  sent  for  you,  and  told  you, 
if  yoa  paid  your  money,  it  would  be  all  right?  A.  I  don't  exactly  remember, 
but  it  was  after  my  trial  was  over.    Q.  Then,  after  your  trial  was  over,  it 
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was  that  the  captain  sent  for  yon,  and  told  yon,  if  yon  paid,  It  'woold  be  all 
right?  A.  Yee.  Q.  How  soon  after  be  came  into  the  precinct  did  he  raid 
you? .  A.  I  think  he  was  only  there  about  two  or  three  weeka.  I  don't  ex- 
actly remember,  but  that  la  as  good  aa  I  can  remember.  Q.  And  two  or 
tliree  weeks  after  he  raided  you?  A.  Xes.  Q.  And  after  your  trial  he  sent 
for  yon,  and  told  you,  if  you  paid  your  money,  It  would  be  all  right?  A.  Yea. 
Q.  And  yon  fixed  it  up  by  payment,  and  it  was  all  right?    A.  Yea. 

"Kecroes-examlnatlon  by  counsel  for  the  defendant:  Q.  Didn't  yon  testify, 
in  answer  to  my  question,  that  you  paid  this  $500  befwe  Captain  Croas  raided 
you?  Do  you  understand  me?  A.  I  understand  y<fti.  Q.  Please  answer  the 
question.  A.  I  don't  exactly  remember  if  I  gave  him  the  $500  before  or  aftor 
I  was  raided.  I  think  befwe  I  was  raided.  Q.  Didn't  yon  testify  on  the 
cross-examination,  in  answer  to  my  question,  that  yoa  paid  Captain  Croea 
$500  at  your  house  before  he  raided  you?  A.  And  then  I  was  raided.  Then 
be  sent  for  me,  and  told  me  to  keep  a  little  quiet  until  my  trial  was  oyer, 
and,  when  my  trial  was  oyer,  come  to  see  him,  and  he  would  fix  me  all  right 
Q.  But  you  had  paid  Captain  Cross  the  money  before  you  were  raided  by 
him?   A.  Yes.    Q.  There  is  no  mistake  about  that?   A.  No." 

It  seems  to  be  thus  apparent  that  within  a  yeiy  few  moments  the 
witness  flatly  contradicted  herself  in  respect  to  the  time  of  the  pay- 
ment of  this  money,  and  the  circumstances  attending  the  payment. 
It  was  urged  upon  the  part  of  the  counsel  for  the  prosecution  that 
the  witness  might  very  well  make  a  mistake  in  reference  to  the  time 
at  which  this  money  was  paid  to  the  police  captain,  in  that  there 
were  three  captains  there  within  13  or  14  months;  and  she  claimed 
to  have  paid  |1,500  to  those  three  captains, — to  McLaughlin  f500, 
to  Cross  |500,  and  then  to  Devery  |500;  and,  in  speaking  of  the  pay- 
ment of  the  ?500,  she  might  have  referred  to  the  |500  first  paid  to 
McLaughlin  as  paid  before  the  raid.  But  the  difficulty  with  this 
explanation  is  that  it  hardly  harmonizes  with  the  testimony  of  the 
witness.  It  is  true  that  she  testified  that  sihe  paid  f  500  to  McLaugh- 
lin before  Cross  came;  but  she  also  testified,  in  equally  positive 
language,  that  Cross  was  the  first  captain  that  she  had  dealings 
with. 

The  testimony  of  the  witness  in  regard  to  the  manner  in  which 
she  got  the  $500,  and  her  bank  accounts,  is  'of  an  equally  interesting 
character.  During  the  course  of  her  cross-examination,  she  was 
asked,  referring  to  the  time  when  she  furnished  the  house  in  Christie 
street: 

"Q.  Did  you  have  any  money  in  bank? 'A.  No.  Q.  Did  you  ever  have 
money  in  bank?  A.  Yes,  Q.  What  bank?  A.  Down  town.  Q.  Where  down 
town?  A.  In  Park  Row.  Q.  There  is  Simpson's  and  two  or  three  otho: 
places  down  there.  What  bank  have  you  reference  to?  A.  I  haven't  got  It 
now  any  more.  Q.  You  k^t  some  money  in  a  bank  in  Park  Row?  A.  Yea. 
Q.  How  long  did  you  keep  the  money  there?  A.  Two  or  three  months.  Q. 
Do  you  know  the  name  of  the  bank?  A.  No,  I  don't,  for  I  ain't  got  it  no  more, 
and  I  forget  the  name  of  it,  too.  Q.  When  did  you  draw  out  your  last  money? 
A.  About  two  years  ago.  Q.  Yon  don't  remember  the  name  of  the  l>ankr 
A.  No.  Q.  Do  yon  remember  how  much  you  finally  drew  out?  A.  I  dont 
remember  that.  Q.  Was  it  $500  or  $1,000?  A.  I  don't  rememl)er.  Q.  Was 
It  $5,000?  A.  No,  sir;  never  got  as  rich  as  all  that.  Q.  Haven't  yon  any  idea 
how  much  money  yon  drew  out  of  the  bank?  A.  I  don't  remember  exactly; 
about  $500  or  $600.  Q.  And  that  yon  drew  out,  yon  say,  when?  A.  About 
two  years  ago.    Q.  What  did  you  do  with  the  m<Miey?  A.  Spent  it" 

The  witness  further  testified  that  she  had  borrowed  the  money 
which  she  paid  to  Capt  Cross  from  Jacob  Wolf  and  Isidore  Kraa»- 
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haner.    Bubseqiientlj  she  was  recalled,  and  was  asked  by  the  prose- 
cntion: 

"Q.  Did  yon  have  any  bank  acconnt  at  all  when  yon  were  keeping  144 
Gbristie  street?  A.  I  did.  Q.  Where  wa&  it?  A.  I  had  some  money  once 
In  Canal  street  Q.  At  the  Canal  Street  Bank?  Now,  other  Uian  that,  did  you 
bare  any  bank  account  at  all?   A.  No." 

Upon  examination  by  the  coimsel  for  the  relator,  the  witness  was 
asked: 

"Q.  You  d<»i't  rememb^  having  kept  an  account  In  1892?  ▲.  I  kept  it. 
but  I  daa't  exactly  remember  when  it  was.  Q.  Was  this  the  same  bank  that 
you  testified  to  having  kept  an  account  in  on  my  cross-examination?  A.  No, 
sir;  that  la  a  bank  I  kept  a  bank  accoimt  in,  a  small  bank  account,  before 
I  kept  that  house;  and  I  did  not  think  it  was  necessary  for  me  to  mention  it. 
Q.  You  did  keep  another  bank  account?  A.  I  did.  Q.  And  it  was  a  small 
bank  account,  which  you  started  before  you  kept  that  house?  A.  Yes,  sir. 
Q.  About  how  much?  What  do  you  call  a  small  bank  account?  A.  I  don't 
know.   I  don't  remember.    Q.  $250?   A.  I  don't  know." 

The  witness  was  further  asked : 

"Q.  You  did  not  have  that  acconnt  in  1892?  A.  I  don't  remember  when  I 
liad  it  Q.  You  don't  remember  when  you  bad  it?  A.  No.  Q.  And  you  don't 
know  how  much  you  had  in  1892?    A.  No." 

The  witness  was  then  asked : 

"Q.  Did  you  keep  an  account  in  the  Citizens'  Bank?  A.  No.  Q.  Sure  about 
that?  A.  I  don't  know  anything  about  it  Q.  Did  you  keep  an  account  In 
the  Citizens'  Bank  in  1892?  (Counsel  for  prosecution  states:  'On  Canal  Sf) 
A.  Not  tbat  I  know  of.  Q.  Did  yon  keep  an  account  at  the  Bowery  Savli^rs 
Bank  in  1892,  or  at  any  time?  A.  I  did.  Q.  How  much  did  you  have  there 
In  1892?  Do  you  remember?  A.  I  don't  know.  Q.  Was  it  more  than  $500? 
A.  I  don't  remember.  Q.  Was  it  $5,000?  A.  No;  I  don't  remember  of  having 
^,000.  Q.  About  how  much  was  it?  A.  I  could  not  tell  you.  Q.  Did  you 
draw  any  money  out  of  the  Bowery  Savings  Bank  In  1892?  A.  I  drawed  it 
just  to  pay  back  these  people  from  whom  I  borrowed  it" 

The  witness  then  further  testified  to  having  kept  an  account  in 
the  Bowery  Savings  Bank,  as  well  as  in  the  Citizens'  Bank  and 
the  C5anal  Street  Bank;  But  in  tiiis  connection  it  may  be  proper  to 
state  that  probably  the  witness  confused  the  Bowery  Savings  Bank, 
the  Citizens'  Bank,  and  the  Canal  Street  Bank,  because  the  name 
of  the  bank  was  the  Citizens',  and  its  location  was  at  the  corner  of 
the  Bowery  and  Canal  street    The  witness  was  then  asked: 

"Q.  Don't  you  know  that  In  the  three  banks  in  which  you  kept  an  account 
in  1892,  that  there  was  to  your  credit  over  $5,000?  A.  No,  sir;  I  did  not  ex- 
actly know.  Q.  Or  about  $5,000?  A.  Maybe  It  was.  Q.  What  did 
you  mean  by  telling  this  board,  on  your  cross-examination,  that  you  did 
once  keep  a  bank  account  in  a  bank  on  Park  Row,  but  that  since  yon 
dosed  your  account  there,  you  have  kept  no  bank  account  anywhere?  What 
did  you  mean  by  that?  A.  Because  I  have  had  that  bank  account  pretty 
near  all—  It  was  when  my  husband  was  alive,  and  he  kept  them,  and  I 
know  nothing  about  it  They  were  left  to  me  when  my  husband  died, 
and  I  did  not  think  it  was  necessary  to  mention  them.  Q.  Were  not  these 
deposits  with  the  banks  I  have  mentioned  kept  in  the  name  of  Kate  Wendt 
(the  name  of  the  witness'  first  husband  being  Wendt)?  A.  Certainly.  Q. 
And  didn't  you  open  those  accounts  in  all  the  banks  I  have  mentioned? 
A.  No,  sir;  I  had  them  signed  over  to  me  after  my  husband  died.  Q. 
You  are  sure  about  that?  A.  Yes,  sir.  Q.  And  you  cannot  be  mistaken 
about  that?  A.  No;  not  at  all.  Q.  Can  you  now  tell  us  bow  much  money  you 
drew  from  any  one  of  those  three  banks,  or  all  three  of  those  banks.  In  the 
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year  1892?  A.  No,  sir;  I  could  not  tell  you.  I  don't  remember.  Q.  Did 
you  draw  any  money  out  of  the  Citizens'  Savings  Banl^  In  ibe  year  1892? 
A.  No;  I  have  drawed  It  every  time  I  wanted  money  out  of  the  Canal  Street 
Bank.  Q.  Xjvery  time  you  wanted  money  you  drew  that  from  the  Canal 
Street  Bank?  A.  Yes,  sir.  Q.  Can  you  tell  how  much  money  you  bad 
on  deposit  to  your  credit  In  the  Canal  Street  Bank  at  the  time  you  say  yon 
gave  $S00  to  Captain  Cross?  A.  I  have  had  $3,000.  Q.  You  had  ^.000? 
A.  Tea,  sir.  Q.  Then,  at  the  time  you  say  you  paid  Captain  Cross  |B0O^ 
you  bad  to  your  credit  In  the  Canal  Street  Bank  $8,000?  A.  Tea,  dr; 
I  had  it  Q.  Now,  having  that  large  amoimt  of  money  to  your  credit  in  tbe 
savings  bank,  why  did  you  borrow  $1,100  from  Wolf  and  Kraushaoer? 
Why  didn't  you  draw  It  from  the  bank?  A.  Because  It  was  around  the  time 
that  there  was  some  trouble  In  the  bank,  and  I  could  not  get  any  money.  Q. 
There  was  some  trouble  with  the  bank  in  1892,  and  that  is  why  you  could 
not  get  any  money?  A.  From  what  1  can  remember;  I  went  to  get  the 
money,  and  could  not  *  *  *  Q.  Tou  never  personally  knew  anything 
about  trouble  with  that  bank?  A.  I  knew  nothing;  only  I  went  tbwe,  and 
there  was  a  crowd  of  people,  and  they  said  I  could  not  get  in  and  get  my 
money." 

Snbseqaently  the  witness  stated  that  she  had  handed  over  her 
bank  book  to  somebody  who  went  bail  for  her,  and  that  he  had  the 
bank  book,  and  she  coald  not  draw  the  money;  and  she  further 
testified  that  after  she  had  been  released,  and  paid  her  fine,  and 
discharged,  she  borrowed  the  money  to  pay  Capt  Cross. 

The  character  of  this  evidence  shows  that  the  witness  did  not 
seem  to  think  it  necessary  to  testify  to  any  fact  which  existed  be- 
cause she  was  questioned  in  respect  thereto;  and  it  is  apparent 
that  she  had  testified  knowingly  falsely  in  regard  to  the  existence 
of  this  account  in  the  Citizens'  Bank;  and  it  is  also  equally  clear 
that  she  testified  knowingly  falsely  as  to  the  reason  she  gave  for  not 
drawing  the  money  from  the  bank.  It  appears  that  in  1890  there 
had  been  a  run  upon  the  Citizens'  Bank,  but  subsequent  to  that 
time  no  trouble;  and  that,  instead  of  the  witness  going  there,  she 
testifies,  in  another  place,  that  she  did  not  go,  and  could  not  get 
her  money,  because  her  bail  had  her  bank  book  as  security,  and 
then  further  testifies  that  this  money  was  borrowed  and  paid  over 
weeks  after  she  had  been  tried  and  discharged.  It  appears  upon 
an  examination  of  this  bank  account  in  the  Citizens'  Savings  Bank 
that  she  had  never  drawn  a  dollar  at  the  time  she  said  she  had 
drawn  the  money  for  the  purpose  of  paying  back  the  money  which 
she  had  borrowed.  It  further  appears  from  the  testimony  of  the 
clerk  of  the  bank  that  her  testimony  as  to  the  account  ever  bdng 
in  the  name  of  her  husband  was  absolutely  false;  that  it  was 
opened  by  her  in  March,  1887;  that  on  the  Ist  of  July,  1893,  she 
had  ?3,210  to  her  credit;  and  that  from  the  10th  of  August,  1891, 
she  had  not  drawn  a  dollar  from  that  account.  It  does  not  seem 
necessary  to  multiply  instances  of  the  absolute  unreliability  of  this 
witnesa  It  was  attempted  to  excuse  her  manifest  prevarications 
and  remarkable  lapses  of  memory  by  the  assertion  tiiat  she  could 
not  read  and  write,  and  that,  therefore,  her  mistakes  in  regard  to 
her  financial  affairs  and  her  bank  account,  and  the  times  of  the 
luippening  of  these  various  transactions,  arose  from  the  fact  that  she 
had  no  means  of  refreshing  her  memory  by  any  memorandum  or 
writing  which  had  been  mada 
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It  has  been  held  by  the  court  of  appeals  in  the  case  of  Frace  v. 
Railroad  Co.,  143  N.  Y.  182,  38  N.  E.  102,  which  was  an  action  to 
recover  damages  for  the  destruction  of  plaintiff's  property  by  a  fire 
alleged  to  have  been  kindled  by  sparks  which  escaped  from  an  en- 
gine passing  on  defendant's  road,  that  the  court  may  take  judicial 
notice  of  the  fact  that  diamond  stack  and  straight  stack  spark  ar- 
resters are  in  very  general  use  upon  the  railroads  of  the  country, 
and  that  they  are  both  well-known  systems  for  arresting  sparks, 
while  no  system  that  has  yet  been  invented  can  wholly  prevent  the 
emission  of  live  sparks  from  an  engine  under  certain  circumstan- 
ces. And  we  think  that  we  may  equally  take  judicial  notice  of  the 
fact  that  persona  who  are  engaged  in  business  who  cannot  read  and 
write  have  their  faculty  of  memory  more  acutely  educated,  for  the 
reason  that  they  are  compelled  to  depend  upon  their  memory,  and 
cannot  rely  upon  written  memoranda.  The  fact  that  this  woman 
could  not  read  or  write  would,  according  to  common  experience, 
tend  to  create  in  her  a  more  accurrte  and  retentive  memory,  be- 
cause it  would  be  upon  that  faculty  that  she  must  rely  in  the  con- 
duct of  her  affairs.  Instead,  therefore,  of  her  incapacity  to  read 
and  write  accounting  for  her  loss  of  memory,  it  seems  to  make  it 
the  more  remarkable.  It  is  evident,  upon  a  consideration  of  the 
whole  of  her  testimony,  that  she  was  wiUfuUy  forgetful,  and  had 
not  the  slightest  regard  for  the  trutlifulness  of  her  testimony. 

But  it  is  claimed  that  the  evidence  of  the  witness  Schubert  was 
corroborated  by  that  of  the  witness  Alice  Byder,  who,  am  we  have 
seen,  was  also  one  of  the  virtuous  inmates  of  this  establishment  It 
was  claimed  that  this  woman  had  seen  Capt  Cross  upon  one  of  the 
visits  which  be  is  alleged  to  have  made  to  this  house.  No.  144  dhris- 
tie  street  The  witness  was  asked:  "Q.  Did  you  ever  see  Captain 
Cross?  A.  I  never  saw  him.  I  don't  know  that  I  saw  him."  And 
then,  after  having  testified  to  having  been  an  inmate  of  that  house 
for  18  months,  she  testified  to  the  counting  out  of  f  600  in  bills  for 
Mrs.  Schubert,  and  giving  them  to  her;  and  that  on  the  same  evening 
two  gentlemen  called,  one  of  whom  she  described  as  being  dark  com- 
plexion, rather  stout,  very  stout,  tall,  and  with  a  dark  mustache. 
She  stated  that  she  did  not  get  a  good  look  at  him;  she  just  had 
a  passing  glance,  as  she  was  going  from  the  back  parlor  to  the 
kitchen,  and  as  Mrs.  Schubert  was  taking  them  into  the  front  par- 
lor. She  also  testified  that  she  only  saw  this  man  that  one  evening, 
and  then  didn't  get  a  good  look  at  him.  She  was  asked  this  ques- 
tion: "Q.  Look  around,  and  see  if  you  can  pick  him  out.  A.  This 
is  the  one  that  seems  to  .me  (placing  her  hand  on  Captain  Cross) 
he  looks  very  much  like  him.  Of  course,  I  didn't  see  liim  full 
face,  but  only  side  fiace."  The  witness  subsequently  testified  that 
she  never  saw  this  man  before  or  after  that  night  It  appeared  that 
she  had  been  arrested,  with  the  other  girls  in  the  house,  at  the 
time  of  the  raid  by  Capt  Cross,  and  that  he  was  at  the  desk,  and 
their  names,  etc.,  were  taken  down  in  his  presence.  She  further 
testified  to  having,  at  Mra  Schubert's  request,  written  on  certain 
envelopes  the  words  "From  Mrs.  Schubert,"  which  envelopes  Mrs. 
Schubert  testified  she  had  put  money  in,  and  left  at  the  station  house 
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for  the  captain.  This  was  all  the  corroboratioii  that  there  was  of 
the  testimony  of  Mrs.  Schubert  It  seems  to  os  that  it  was  wholly 
insuflScient  It  amounted  to  no  corroboration  at  all,  because,  apon 
the  question  of  identity,  she  must  have  testified  falsely,  as  she  saw 
the  captain  at  the  station  house,  and  was  undoubtedly  familiar  with 
his  presence. 

It  further  appears,  as  has  already  been  stated,  tliat  the  rdator 
was  prevented  from  ascertaining  as  to  whether  tliis  girl  was  still 
carrying  on  her  business,  or  whether  her  statement  that  she  was  a 
respectable  woman  was  true.  In  fact,  all  her  testimony  could  be 
entirely  correct  (with  the  exception  of  the  question  of  identification, 
which  evidence  does  not  seem  to  be  very  reliable)  without  its  bear- 
ing at  all  upon  the  question  of  the  guilt  of  the  relator  upon  the 
charges  preferred.  An  examination  of  tliis  testimony  necessarily 
leads  to  the  conclusion  that  no  man  should  be  held  guilty  of  the 
crime  of  bribery,  and  forever  disgraced,  upon  such  evidence. 

It  is  undoubtedly  true  that  much  of  the  evidence  upon  which  we 
must  rely,  if  crime  is  to  be  punished,  comes  from  polluted  aonrces. 
Crime  is  not  committed  ordinarily  with  respectable  and  reputable 
witnesses  looking  on,  who  can  testify  to  the  facts;  but  it  has  its 
birth,  largely  in  secret,  and  among  the  disreputable;  and  the  proof 
of  its  commission  must  be  established,  if  at  all,  by  proof  taken  from 
this  class  of  the  community.  These  facts  should  be  no  reason  for 
allowing  crime  to  go  unpunished.  It  necessitates,  however,  a  closer 
examination  of  the  evidence,  and  some  corroboration  of  the  wit- 
nesses, either  from  the  nature  of  their  testimony  given,  or  by  the  tes- 
timony of  other  witnesses.  If  the  story  of  such  a  witness  is  of  such 
a  character,  and  so  consistent  in  its  details,  and  harmonizes  so  well 
with  surrounding  circumstances,  as  to  carry  conviction,  even  where 
there  is  no  corroborating  testimony,  it  may  afford  satisfactory  proof 
of  guilt;  but,  where  such  evidence  is  not  consistent,  abounds  in  con- 
tradictions, and  shows  a  disregard  of  the  truth,  clearly  it  cannot 
form  the  basis  of  a  judgment  establishing  crime. 

The  evidence  of  Mrs.  Schubert  and  Alice  Ryder,  as  we  have  seen, 
shows  certainly  considerable  recklessness  of  assertion,  and  lapses 
of  memory  which  cannot  have  had  an  honest  origin.  As  has  been 
already  stated,  the  claim  was  and  is  made  by  the  prosecution  that 
these  women  were  respectable  women,  and  that  the  weight  due  to 
good  repute  should  be  given  to  their  testimony;  but  the  relator  yraa 
refused  the  right  to  test,  by  the  methods  well  recognized  in  tie  law, 
these  claims  upon  the  part  of  the  prosecution.  The  identity  and 
location  of  these  witnesses  was  studiously  concealed;  and  the  relator 
was  refused  the  right  to  examine  them  as  to  their  present  where- 
abouts and  occupation.  It  may  well  be,  had  the  ordinary  oppor- 
tunity of  cross-examination  been  offered,  that  the  relator  might  have 
been  able  to  have  shown  by  their  neighbors  that  this  claim  of  re- 
spectability was  all  a  sham  and  delusion.  The  attempt  to  juatil^ 
this  ruling  upon  the  plea  that  it  was  to  protect  these  witnesses  from 
exposure  as  to  their  past  life,  they  having  reformed,  cannot  prevail, 
because,  having  testified  voluntarily  to  their  disgrace  (we  say  vol- 
untarily, because  they  could  have  shielded  themselves  under  their 
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priTileged  claims  to  have  reformed),  the  relator  had  the  right  to  test 
the  truth  of  the  claim  of  reformation.  Under  such  circumstances, 
in  order  that  it  may  be  said  that  the  relator  has  suffered  no  harm 
because  of  this  ruling,  the  evidence  of  guilt  should  be  of  a  very  sat- 
isfactory character,  instead  of  being  of  the  unreliable  character  ei- 
tiibited  in  the  case  at  bar.  The  Sfune  ruling  was  made  in  the  case 
of  Bihoda  Sanford,  who  did  not  claim  that  she  bad  reformed;  and 
the  relator  was  even  in  her  case  deprived  of  the  benefit  of  showing 
her  surroundings,  and  the  influences  under  which  she  was  testifying. 

As  has  already  been  suggested,  the  charge,  so  far  as  the  taking 
of  money  from  Bhoda  Sanford  is  concerned,  depends  upon  the  tes- 
timony of  Mrs.  Schubert,  connecting  the  captain  with  the  wardman 
Smith.  Mrs.  Sanford  swears  that  she  never  paid  any  monegr  to  the 
«aptain;  that  all  her  transactions  were  with  the  wardnum.  It  ap- 
pearing that  the  woman  Schubert  is  entirely  unworthy  of  belief, 
there  is  nothing  to  connect  the  relator  with  the  charge  of  bribery 
in  regard  to  the  house  of  Mrs.  Sanford,  No.  24  Bayard  street 

As  to  the  charge  of  failing  to  report  these  disorderly  houses,  there 
was  a  conflict  of  testimony,  and  different  conclusions  perhaps  might 
be  drawn  therefrom.  But,  as  it  seems  to  be  probable  that  the  char- 
ges for  which  the  relator  was  dismissed  were  as  to  the  receiving  of 
these  alleged  bribes,  the  mere  fact  that  a  finding  of  neglect  of  duty 
might  be  sustained  upon  the  evidence  should  not  prevent  a  reversal 
of  the  judgment  of  the  police  commissioners  con'^ciing  the  relator 
of  an  infamous  crime. 

It  is  claimed  upon  the  part  of  the  relator  that  the  reason  the 
charge  against  Kelly  was  not  pressed  was  because  he  had  been  re- 
tired from  the  police  force  a  few  days  before  the  complaint  of  Hen- 
drickson.  It  may  be  a  question  as  to  whether  this  was  a  su£Qcient 
excuse  for  entire  neglect  to  investigate  the  matter;  but,  as  already 
suggested,  it  does  not  appear  that  the  sentence  was  pronounced  be- 
4^n8e  of  a  conviction  upon  this  charge. 

Upon  the  whole  case,  therefore,  we  think  that  the  judgment  of 
the  police  commissioners  should  be  reversed,  and  the  relator  rein- 
stated, with  costs.    AH  concur. 


PEOPLE  ex  rel.  SMITH  v.  MARTIN  et  al.,  Police  CommlBslonets, 

(Supreme  Court,  General  Term,  First  Department    March  IS,  1895.) 

"WrrNKSs— CoBBOBOBATiOH— Book  Entries. 

A  witness  cannot  be  corroborated  by  entries  In  his  own  books. 

Certiorari  by  George  Smith  to  review  the  decision  of  James  J. 
Martin  and  others,  constituting  the  board  of  police  commissioners 
of  the  city  of  New  York,  dismissing  relator  from  the  police  force. 

Ai^ued  before  VAN  BBUNT,  P.  J.,  and  O'BEIEN  and  PAEKEB, 
JJ. 
Elihu  Boot,  for  relator. 
Francis  L.  Wellman,  for  respondenta 
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VAN  BRUNT,  P,  J.  Upon  the  argument  of  the  writ  of  certiorari 
in  the  cases  of  Capt  Cross  and  of  the  relator  in  this  proceeding  it 
was  conceded  that  the  testimony  as  against  both  relators  was  of 
the  same  character,  and  that  the  disposition  of  the  one  case  would 
necessarily  control  the  other.  But,  in  view  of  the  conclnsion  at 
which  we  have  arrived  in  the  Case  of  Cross,  32  N.  Y.  Snpp.  933,  it 
may  be  necessary  to  consider  some  testimony  which  was  aOerei 
against  both  of  these  parties,  but  which  is  only  comx>etent  fus  against 
the  relator,  Smith.  We  refer  to  the  testimony  of  Bhoda  Sanfotd 
and  that  relating  to  the  alleged  corroboration  of  her  evidence:  It 
appears  that  Bhoda  Banford  was  a  keeper  of  a  house  of  prosdtn- 
tion  at  No.  24  Bayard  street,  and  she  claims  to  have  paid  the  relator 
certain  sums  of  money.  The  same  course  was  pursued  upon  the 
cross-examination  of  this  witness  to  prevent  the  relator  from  show- 
ing the  then  present  whereabouts  of  Bhoda  Sanford,  and  tbe  in- 
flnences  by  which  she  was  surrounded  shortly  prior  to  giving  her 
testimony;  thus  precluding  him  from  having  applied  the  ordinarr 
tests  in  respect  to  the  weight  to  be  given  to  the  testimony  of  th^ 
witness,  who,  it  is  worthy  of  remark,  did  not  claim  to  hare  re- 
formed. It  is  to  be  observed  that  the  invasion  of  this  right  tended 
manifestly  to  produce  injury  to  the  relator,  because  of  the  fact  tiiat 
it  is  admitted  that  this  witness,  in  her  examination  before  the 
Lexow  Committee,  testified  deliberately  falsely,  but  it  is  now  claimed 
that  her  testimony  is  correct  The  circumstances  causing  such 
change  of  heart  might  very  well  be  inquired  into,  in  order  that 
her  testimony  should  be  properly  wdghed.  It  was  claimed  that 
Bhoda  Sanford's  testimony  was  corroborated  by  the  evidence  of 
witnesses  showing  that  she  kept  a  house  of  prostitution, — about 
which  there  was  no  dispute, — and  also  by  entries  in  certain  alleged 
books  which  she  claimed  to  have  kept  The  evidence  in  regard  to 
the  fact  of  the  existence  of  the  house  of  prostitution  certainly  did 
not  corroborate  the  witness  in  respect  to  the  disputed  facts.  The 
alleged  books  of  account  were  of  the  most  suspicious  character,  even 
if  they  could  be  considered  as  evidence  in  the  case  at  all.  She  first 
commenced  keeping  the  books  five  or  six  months  before  the  hap- 
pening of  these  events.  There  is  no  evidence  that  she  ev«r  kept 
books  before,  and  an  inspection  of  the  entries  therein  shows  beyond 
question  that  they  were  not  an  account  of  all  the  exi>enditure9  of 
her  establishment,  neither  were  they  books  of  account  showing 
the  receipts  and  expenditures  which  she  had  made.  An  inspection 
of  these  entries  necessarily  renders  one  suspicious  as  to  the  authen- 
ticity of  more  than  one  of  such  entries.  The  fact  tiiat  these  books 
were  taken  away  from  her  some  time  prior  to  her  examination  b^ore 
the  Lexow  Committee,  and  that  she  bad  not  seen  them  since,  argues 
but  little  in  favor  of  their  verity.  But  we  have  yet  to  learn  tluit  a 
witness  can  be  corroborated  by  the  entries  in  his  or  her  own  books. 
It  would  be  a  novel  method  of  manufacturing  testimony  to  allow 
one's  own  letters  and  entries  in  one's  own  books  to  be  offered  in 
evidence  as  corroborating  the  statement  of  such  witness.  A  writ- 
ten memorandum  or  entry  made  by  a  witness  at  or  about  the  time 
of  the  transaction,  where  such  entry  is  known  at  the  time  by  the 
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witness  to  be  correct,  may  be  referred  to  by  him  for  the  purpose  of 
refreshlBg  his  memory;  and  it  is  only  where  the  witness  has  no 
.  memory  in  regard  to  the  transaction,  but  is  willing  to  swear  to  the 
tmth  of  the  memorandum,  and  that  it  was  made  at  or  about  the 
time  of  the  occurrence,  and  that  although  the  witness  has  no  pres- 
ent recollection  he  or  she  is  confident  that  it  truly  related  the  cir- 
cumstances, that  such  a  memorandum  may  be  admitted  in  evidence. 
In  the  case  at  bar  it  is  claimed  that  the  evidence  of  this  discredited 
witness  is  to  be  supported  by  entries  in  these  books,  which  it  is 
alleged  were  her  business  books, — ^it  appearing  that  she  had  never 
kept  any  books  until  just  previous  to  these  transactions, — and  credit 
is  claimed  for  her  upon  this  ground.  It  would  be  very  easy  for 
witnesses  to  manufacture  any  desired  amount  of  corroborating  evi- 
dence, if  such  a  rule  were  to  be  adopted.  It  is  apparent  that  there 
was  no  corroboration  of  the  testimony  of  this  witness,  and  that  an 
inspection  of  these  entries  shows  that  they  are  suspicious  in  them- 
selves. The  witness  was  thoroughly  discredited,  and  shown  to  have 
no  r^ard  for  her  oath,  even  aside  from  her  occupation;  and,  aa 
this  was  the  only  additional  evidence  against  Smith,  it  would  seem 
that  her  testimony  must  be  rejected,  and  the  same  judgment  pro- 
nounced as  in  the  Case  of  Gross.  'Hte  judgment  of  the  police  com- 
missioners should  be  reversed,  and  ibe  relator  reinstated,  with  tosta. 
All  concur. 


PACIFIC  MAIL  STEAMSHIP  CO.  v.   PANAMA  R.   CO. 
(Supreme  Court,  General  Term,  First  Department     March  15,  1895.) 

1.  OOHTEACTs— Ihtbrpbetatioh— Sale  op  Good  Will. 

Defendant  railroad  company  sold  to  plaintiff,  a  steamship  company,  a 
line  of  ships,  together  with  all  the  property  used  by  it  in  operating  such 
line  of  ships,  and  the  good  will  of  iixe  business.  At  the  time  of  the  sale, 
certain  agreements  had  existed  between  defendant  and  connecting  lines, 
Including  plaintiff,  for  the  issuance  of  through  bills  of  ladlnj;.  and  for 
favorable  r^tes  for  the  carriage  of  merchandise  oyer  such  connecting  lines. 
BM,  that  such  contract  of  sale  did  not  give  plaintiff  the  exclusive  right 
of  issuing  through  bills  of  lading,  though  at  the  time  of  the  sale  defendant 
had  arrangements  with  such  other  connecting  line  for  issuing  through  bills 
of  lading. 

&  Same— Revocatiow. 

Defendant  sold  to  plaintiff  a  line  of  steamships,  with  the  good  will  of 
the  business,  and  made  various  contracts  thereafter  with  plaintiff,  regu- 
lating the  conduct  of  the  carrying  business  then  being  done  by  the  parties, 
and  the  prices  to  be  realized  therefrom.  Afterwards  an  agreement  was 
entered  into  between  them,  which  provided  that  "all  agreements,  written 
or  verbal,  heretofore  made  between  the  parties  hereto,  are  hereby  abro- 
gated and  terminated,"  and  then  specified  the  terms  of  business  thereafter 
to  be  transacted  between  them.  BM,  that  the  provision  as  to  the  abroga- 
tion of  previous  contracts  did  not  abrogate  the  terms  of  the  contract  of 
sale,  but  only  such  agreements  as  regulated  the  traffic  between  the  parties. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Pacific  Mail  Steamship  Company  against  the  Pan- 
ama Bailroad  Company.  From  a  judgment  entered  on  a  decision 
making  permanent  a  temporary  injunction,  defendant  appeals. 
Modified. 

v.32N.y.8.no.8— 60 
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Argued  before  VAN  BBUNT,  P.  J,  and  PAEKEI^  J. 

P.  R  Coudert,  for  appellant 
E.  Lauterbach,  for  respondent 

VAN  BBUNT,  P.  J.  The  plaintiff  ia  a  domeatlc  corporation, 
organized  and  existing  under  cliapter  266  of  the  Laws  of  1848,  and 
the  acts  amendatory  thereof,  for  the  purpose  of  building,  purchas- 
ing, and  operating  a  line  or  lines  of  vessels,  to  be  propelled  solely 
or  partially  by  the  power  or  aid  of  steam,  or  other  expansive  fluid 
or  motor  power,  and  to  be  run  and  propelled  in  navigating  the 
Atlantic  and  Pacific  Oceans.  The  defendant  is  also  a  domestic 
corporation,  organized  and  existing  under  chaptCT  284  of  the  Laws 
of  1849,  and  the  acts  amendatory  thereof,  for  the  purpose  of 
constructing  and  maintaining  a  railroad,  with  necessary  appurte- 
nances, across  the  Isthmus  of  Panama,  and  of  purchasing  and  nav- 
igating such  steam  or  sailing  vessels  as  may  be  proper  and  con- 
venient to  be  used  in  connection  with  the  railroad  to  be  constructed. 
Ever  since  its  incorporation  the  plaintiff  has  operated  lines  of 
steamships  between  the  Isthmus  of  Panama  and  the  port  of  San 
Francisco,  on  the  Pacific  Ocean,  and  between  the  city  of  New 
York  and  the  port  of  Aspinwall  or  Colon,  on  the  Atlantic  side  of 
the  Isthmus.  The  Pacific  service  has  included,  and  still  includes, 
various  intermediate  ports  between  and  inclusive  of  Panama  on  the 
south,  and  Acapulco  on  the  north.  Since  1885  the  defendant  has 
operated  its  line  of  railroad  between  the  ports  of  Colon  and  Pan- 
ama, transferring  freight,  passengers,  and  mail  between  those  points 
which  were  almost  wholly  destined  for  points  and  places  beyond 
the  Isthmus,  and  a  great  part  of  the  freight  and  a  large  proportion 
of  the  passengers  transported  by  the  defendant  have  been  carried 
beyond  the  Isthmus  by  the  plaintiff  company.  In  1870  the  de- 
fendant, pursuant  to  powers  granted  by  its  charter,  established  a 
line  of  steamships  running  between  the  ports  of  Panama  and  Aca- 
pulco, stopping  at  intermediate  points,  which  line  was  known  as 
the  "Central  American  Line,"  and  continued  to  operate  until  the 
making  of  the  agreement  hereinafter  mentioned,  on  or  about  the 
Ist  of  October,  1872.  Prior  and  up  to  the  making  of  this  agree- 
ment between  the  plaintiff  and  the  defendant,  in  1872,  agreements 
existed  between  the  defendant  and  certain  connecting  lines,  includ- 
ing the  plaintiff,  for  the  issuance  of  through  bills  of  lading,  and 
^for  favorable  rates  for  the  carriage  of  merchandise  from,  to,  or 
through  said  ports  by  such  connecting  lines.  On  the  1st  of  Octo- 
ber, 1872,  a  formal  agreement  was  entered  into  between  the  plain- 
tiff and  the  defendant,  whereby  the  defendant  sold  to  the  plain- 
tiff this  Central  American  Line,  including  the  ships  used  therein, 
and  their  appurtenances,  afloat  and  ashore,  and  its  service,  busi- 
ness, and  good  will,  for  the  price  of  ?700,000  in  cash.  By  the  first 
paragraph  of  this  agreement  the  defendant  "grants,  sells,  assigns, 
and  conveys  unto  the  said  steamship  company  [the  plaintiff]  all  and 
singular  the  docks,  wharves,  piers,  structures,  lighters,  loading  and 
unloading  facilities,   appurtenances   and    appliances,   afloat   and 
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ashore,  nsed,  owned,  or  controlled  by  it  In  Its  said  Central  American 
Line,  about  and  for  each  and  every  port  upon  the  said  Pacific 
Ocean,  between  the  said  ports  of  Panama  and  Acapulco;  to  hare 
and  to  hold  the  same  unto  the  said  Pacific  Mail  S.  B.  C3o.,  its  suc- 
cessors and  assigns,  forever."  By  the  second  paragraph  of  said 
agreement  the  defendant  "further  hereby  grants,  sells,  assigns,  and 
conveys  unto  the  said  steamship  company  [the  plaintiff],  its  suc- 
cessors and  assigns,  entirely  and  absolutely  its  good  will  in  the 
service  and  carrying  trade  between  the  said  ports  of  Panama  and 
Acapulco,  and  any  and  every  intermediate  port  on  the  Pacific 
Ocean,  and  between  any  and  every  one  or  more  of  such  intermediate 
ports;  and  it  hereby,  for  itself,  its  successors  and  assigns,  covenants 
and  agrees,  to  and  with  the  said  steamship  company,  its  successors 
and  assigns,  that  it  shall  not  and  will  not,  at  any  time  or  times 
hereafter,  engage,  directly  or  indirectly,  or  in  any  manner  concern 
itself,  in  carrying  on  or  conducting  any  service  whatsoever  by  ves- 
sel, in  whatsoever  manner  propelled,  from  any  of  such  ports  to 
any  one  or  more  of  the  others  thereof  lying  between  the  said  ports 
of  Panama  and  Acapulco."  From  the  time  of  the  execution  of  this 
agreement  until  the  25th  of  August,  1875,  there  appeared  to  have 
been  various  agreements,  written  and  verbal,  entered  into  between 
the  parties  to  this  action,  regulating  the  conduct  of  the  business 
which  was  being  transacted  by  them,  and  the  prices  to  be  realized 
therefor.  On  said  25th  of  August,  1875,  an  agreement  in  writing 
■was  entered  into  between  the  parties  to  this  action,  the  first  para- 
graph of  which  is  as  follows: 

"All  agreements,  written  or  verbal,  heretofore  made  between  the  parties 
bereto,  are  hereby  abrogated  and  terminated  by  the  consent  of  both  parties 
liereto,  and  all  business  between  the  parties  after  the  Slst  day  of  March, 
1S76,  to  be  done  and  settled  for  under  this  agreement,  provided  that  all 
l>uslnes9  prior  to  March  31,  1875,  is  to  be  settled  for  under  the  then  existing 
agreement." 

It  is  evident,  when  we  consider  the  balance  of  the  agreement, 
that  it  was  not  the  intention  of  the  parties  to  abrogate  every  and 
all  written  agreements  which  had  been  entered  into  between  them, 
and  that  it  was  not  intended  to  abrogate  the  agreement  of  1872 
above  referred  to,  and  that  the  only  agreements  which  it  was  in- 
tended to  do  away  with  were  those  regulating  the  traffic  between 
the  two  companies,  because  it  will  be  seen,  upon  an  examination 
of  the  agreement  of  August  25, 1875,  that  it  relates  solely  to  details 
regulating  the  trafQc  of  the  two  companies  and  the  division  of  the 
moneys  received  therefor.  This  agreement  provided  that  it  should 
continue  in  force  for  five  years,  unless  sooner  terminated  by  the 
giving  of  a  notice  by  either  party  of  its  intention  to  terminate  the 
same  in  three  montiis  from  the  date  of  the  giving  of  such  notice. 
•On  the  27th  of  August,  1875,  a  supplemental  agreement  was  made, 
•embracing  a  branch  of  the  same  subjects.  Prior  to  November,  1875, 
serious  disagreements  had  arisen  between  the  Panama  Railroad 
Company  and  the  Pacific  Mail  Steamship  Company,  and  in  conse- 
quence thereof  the  railroad  company  had  attached  the  ships  of  the 
steamship  company  for  debt  due  it,  and  was  threatening  to  take 
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possession  of  its  ships  by  whlcli  it  carried  on  its  business  between 
New  York  and  Aspinwall.  In  January,  1876,  the  defendant  railroad 
company  entered  into  an  agreement  with  one  Clyde,  living  in 
Brooklyn,  whereby  it  was  agreed  that  said  Clyde  should,  during 
the  existence  of  the  contract,  act  as  the  sole  and  exclusive  agent 
of  the  defendant  at  New  York  and  at  San  Francisco,  and  at  all 
other  ports  or  places,  to  or  from  which  steam  vessels  might  be 
run  by  said  plaintiff  during  the  continuance  of  said  contract,  and 
that  Clyde  should  have  the  exclusive  right  to  issue  all  through  re- 
ceipts and  bills  of  lading,  and  all  through  passengers  tickets,  etc 
The  contract  between  Clyde  and  the  railroad  company  gave  to 
Clyde  the  advantages  which  the  Pacific  Mail  Company  had  former- 
ly enjoyed,  and  practically  enabled  him  to  control  the  carrying 
business  between  New  York  and  San  Francisco  by  way  of  the 
Panama  Railroad,  which  contract  was  transferred  to  the  Panama 
Transit  Company,  and  was  on  the  13th  of  November,  1876,  in  fall 
force  and  effect  On  the  Slst  of  May,  1876,  the  Panama  Transit 
Company  granted  to  the  Pacific  Mail  Company  certain  benefits  se- 
cured to  it  by  its  contract  of  January,  1876,  with  the  railroad  com- 
pany, upon  condition  that  there  should  be  an  equitable  division  be- 
tween the  parties  of  the  profits  of  the  business,  etc  Thereupon 
the  transit  company,  with  the  consent  of  the  railroad  company, 
granted  to  the  Pacific  Mail  Company  an  equal  interest  in  the  bene- 
fits and  advantages  therein  specified  and  granted,  to  endure  until 
the  1st  day  of  October,  1879.  On  the  13th  of  November,  1876,  a 
traffic  agreement  was  entered  into  between  the  Panama  Railroad 
Company  of  the  first  part  and  the  Pacific  Mail  Company  and  the 
Panama  Transit  Steamship  Company  of  the  second  part.  At  the 
time  of  the  making  of  this  agreement  the  Pacific  Mail  Steamship 
Company  was  largely  indebted  to  the  Panama  Railroad  Company, 
and  one  of  the  provisions  of  the  agreement  was  that  its  net  earn- 
ings should  be  applied  each  month  by  the  transit  company  towards 
the  payment  of  the  indebtedness  of  the  Pacific  Mail  Company  to 
the  Panama  Railroad  Company.  This  agreement  made  between  the 
defendant,  the  plaintiff,  and  the  transit  company  continued  to  en- 
dure until  the  month  of  February  or  thereabout  On  the  1st  of 
February,  1878,  another  formal  agreement  was  entered  into  between 
the  parties  to  this  action,  in  which  the  purposes  of  the  organization 
of  the  railroad  company  are  recited,  and  that  in  order  to  secure  to 
said  railroad  the  permanent  and  regular  control  of  the  business 
which  naturally  sought  the  Isthmus,  and  to  prevent  the  embar- 
rassments, delays,  and  loss  of  business  which  it  had  in  past  times 
suffered  by  reason  of  its  want  of  control  of  the  managonent  of  the 
main  ocean  line  from  and  through  which  its  principal  business  was 
derived,  it  had  been  found  necessary,  proper,  and  convenient  for 
said  railroad  company  to  own  or  control  sudi  ships  and  property  as 
were  necessary  for  a  continuous  line  between  San  Francisco  and 
New  York,  and  to  and  from  such  other  ports,  in  connection  with 
said  Isthmus,  as  its  business  might  from  time  to  time  demand;  and 
after  farther  reciting  that  said  steamship  company,  meaning  the 
Pacific  Mail  Steamship  Company,  was  then  engaged  in  bosiness  on 
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botii  the  Atlantic  and  Pacific  Oceans,  and  was  ninning  a  reinilar 
line  between  San  Francisco  and  certain  ports  northward  thereof 
and  New  York,  and  also  a  branch  line  to  certain  Central  American 
and  Mexican  ports,  which  business  was  valuable  to  it,  and  that  It 
was  desirous  of  arranging  for  a  continuance  of  the  same  on  a  per- 
manent basis  in  connection  with  said  railroad  company,  and  was 
alflo  desirous  to  procure  from  said  railroad  company  the  means  nec- 
essary to  purchase  the  steamships  of  the  Panama  Transit  Steamship 
Company  and  the  rights  and  privileges  which  said  transit  company 
then  enjoyed  by  reason  of  the  contract  with  said  railroad  com- 
pany, whereby  a  large  and  valuable  portion  of  the  business  of  said 
steamship  company  was  lost  to  it,  etc., — the  steamship  company, 
the  plaintiff,  agreed  to  sell  and  deliver  to  the  railroad  company,  the 
defendant,  certain  steamships  and  other  property  for  a  price  there- 
in named,  and  further  agreed,  in  respect  to  the  maintenance  of  the 
steamship  service  for  the  full  term  of  16  years  from  the  date  of  the 
agreement,  to  pay  to  the  railroad  company  certain  sums  of  money 
and  proportion  of  earnings  arising  from  transportation.  It  was 
also  provided,  among  other  things,  in  said  agreement  of  February, 
1878,  that  said  steamship  company  should  have  the  exclusive  right 
to  issue  all  through  receipts  and  bills  of  lading,  and  all  through 
passengers  tickets,  between  all  ports  and  places  to  and  from  which 
steam  vessels  might  be  run  by  the  steamship  company  to  the  rail- 
road and  in  connection  therewith,  and  that  the  said  company  should 
attend  to  and  perform  all  the  ordinary  duties  appertaining  to  such 
agency;  but  that  said  agency  of  the  steamship  company  should 
not  extend  to  either  of  the  ports  of  Panama  or  Aspinwall.  It  was 
also  provided  by  said  agreement  that  under  certain  contingencies 
the  railroad  company  might  declare  that  the  agreement  of  the  1st 
of  October,  1872,  made  between  the  parties  thereto  with  respect  to 
certain  business  on  the  Central  American  and  Pacific  coast,  should 
be  abrogated,  and  that  the  same  should  thenceforth  be  absolutely 
v<rid. 

During  the  continuance  of  said  agreement  of  1878  the  plaintiff 
made  an  agreement  with  18  railroad  companies,  known  as  the 
"Transcontinental  Association,"  the  business  of  which  entered  large- 
ly in  competition  with  the  business  of  the  defendant  company,  and 
had  abandoned  the  practical  control  entirely,  so  far  as  its  through 
business  was  concerned,  between  New  York  and  San  Francisco,  to 
the  Transcontinental  Association,  and  had  agreed  that  it  would  not 
run  more  than  three  ships  per  month  between  New  York  and  Aa- 
pinwall  on  the  Atlantic  Ocean,  and  between  Panama  and  San  Fran- 
cisco on  the  Pacific  Ocean,  in  consideration  of  which  it  was  to  re- 
ceive the  sum  of  f 75,000  per  month  fron)  the  Transcontinental  As- 
sociation, which  payment  enabled  it  to  carry  out  its  agreement 
above  referred  to,  and  to  make  its  monthly  payment  to  the  Pana- 
ma Railroad  Company.  Some  months  prior  to  the  termination 
of  the  agreement  of  1878,  by  its  own  limitation,  negotiations  were 
initiated  between  the  parties,  with  the  expectation  and  hope  of 
effecting  some  new  contract  for  the  adjustment  of  their  relations 
and  for  their  mutual  good,  and  an  agreement  was  in  fact  reached, 
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when,  shortly  prior  to  the  time  when  the  contract  was  to  be  ex- 
ecuted, the  Pacific  Mail  Company  declared  that  it  had  become  nna- 
ble  to  guaranty  any  fixed  sum  of  business,  and  to  make  the  cash 
'  payment  which  had  constituted  one  of  the  principal  conditions  of 
the  former  agreement  The  Pacific  Mail  Company  was  induced  thus 
to  withdraw  from  the  conditions  orally  agreed  upon  by  a  notifica- 
tion received  from  the  Transcontinental  Association  that  it  would 
no  longer  continue  its  monthly  allowance.  Without  this  aid  the 
Pacific  Mail  Company  was  unable,  it  asserted,  to  stipulate  any  fixed 
payment,  and  it  therefore  insisted  that  the  conditions  of  the  con- 
tract should  be  accordingly  modified.  The  Pacific  Mail  Company 
was  not  at  this  period  in  prosperous  circumstances,  and  was  slow 
in  paying  its  debts.  Notwithstanding  this  fact,  efforts  were  made 
in  good  faith  by  the  defendant  to  arrive  at  some  just  agreement 
which  would  secure  the  rights  of  the  company  and  enable  it  to  go 
on  harmoniously ;  but  the  parties  finally  split  upon  the  question  as 
to  who  should  hare  the  right  to  make  the  rates;  it  being  insisted 
by  the  railroad  company  that  it  could  not  safely  permit  the  steam- 
ship company  so  to  do,  land  the  steamship  company  refusing  to  abdi- 
cate its  right,  real  or  supposed,  to  fix  the  rates,  in  favor  of  the  rail- 
road company.  Prior  to  the  1st  of  February,  1893,  the  day  of  the 
termination  of  the  agreement  of  February,  1878,  by  expiration  of 
time,  the  defendant  notified  the  plaintiff  that  it  would  not  permit 
it,  on  and  after  said  February  1,  1893,  to  issue  through  bills  of  lad- 
ing, and  the  defendant  sought  to  find  some  other  corporation  that 
was  able  and  willing  to  act  as  its  agent  in  the  procuring  of  business 
and  in  the  issuing  of  through  bills.  The  ChUian  Steamship  Com- 
pany was  oi^anized  and  had  had  business  relations  with  the  rail- 
road company  as  the  carrier  of  freight  and  passengers  between 
Chili  and  Panama,  and  with  that  company  negotiations  were  com- 
menced by  the  defendant,  and  were  pending,  but  undetermined,  at 
the  time  of  the  issuing  of  the  injunction  in  this  action,  for  a  traffic 
agreement  which  would  have  conferred  upon  the  Chilian  Company 
certain  exclusive  privileges  in  reference  to  its  business  with  the 
defendant  company  which  would  necessarily  give  it  an  advantage 
in  the  transaction  of  such  business;  but  it  was  not  intended  to 
make  any  discrimination  against  the  Pacific  Mail  Company  in  re- 
spect to  the  privileges  enjoyed  by  it  from  those  enjoyed  by  all  other 
persons  or  corporations  in  the  world,  excepting  such  Chilian  Com- 
pany. This  action  having  been  commenced  by  the  plaintiff,  and  an 
injunction  issued  as  above  referred  to,  the  negotiations  with  the 
Chilian  Company  ended. 

Upon  the  trial  of  the  action,  the  foregoing  facts  appearing,  judg- 
ment was  directed  in  favor  of  the  plaintiff,  enjoining  the  defendant 
from  entering  into  any  agreement  with  the  Chilian  Company,  or 
with  any  other  company,  or  with  the  owner  of  any  vessel  for  trans- 
portation by  sea  of  goods,  passengers,  or  mail,  between  the  ports  of 
Panama  and  Acapulco,  and  substantially  enjoining  the  defendant 
from  entering  into  any  arrangement  with  any  other  company  than 
the  Pacific  Mail  Company  for  the  issuance  of  through  bills  of  lad- 
ing; and  from  the  judgment  thereupon  entered  this  appeal  is  taken. 
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The  question  which  is  presented  upon  the  admitted  facts  in  the 
case  at  bar  is,  does  the  plaintiff  enjoy  the  exclusive  privilege  of  is- 
suing through  bills  of  lading  for  merchandise  to  be  transported  upon 
the  railroad  of  the  defendant,  in  respect  to  business  between  the 
ports  of  Panama  and  Acapulco  and  intermediate  ports?  It  is 
claomed  upon  the  part  of  the  plaintiff  that  at  the  time  of  the  execu- 
tion of  the  contract  in  1872,  by  which  the  defendant  company  con- 
veyed to  the  plaintiff  the  vessels,  business,  service,  and  good  will  of 
the  Central  American  line,  the  custom  and  agreement  as  to  through 
bills  of  lading  were  well  established,  as  was  also  the  right  to  make 
through  rates  upon  a  divisional  basis;  and  it  is  urged  that  by  the 
agreement  of  1872  the  plaintiff  bought  this  right  of  the  defendant, 
and  is  the  owner  thereof.  Upon  the  other  hand,  the  defendant 
claims  that  no  such  construction  can  be  placed  upon  the  agreement 
of  1872,  and,  if  it  could,  that  that  agreement  had  been  abrogated 
by  the  subsequent  agreements  between  the  parties,  and  the  course 
of  business  which  they  entered  into,  seemingly  regardless  of  the  pro- 
visions of  that  agreement.  It  seems  to  us,  however,  upon  an  ex- 
amination of  the  dealings  between  the  plaintiff  and  the  defendant, 
and  the  other  agreements  entered  into  between  the  parties,  that  it 
cannot  be  found,  as  a  matter  of  fact,  that  the  agreement  of  1872  was 
ever  abrogated,  but  that  it  was  and  is  a  binding  and  subsisting  agree- 
ment As  has  been  already  observed,  if  we  considered  only  the  lan- 
guage of  the  agreement  of  August  25,  1875,  it  might  be  held  that 
the  agreement  in  question  was  abrogated.  But  when  we  consider 
the  nature  of  the  agreement  of  1875,  and  the  purposes  to  be  attained 
by  it,  it  is  manifest  that  it  was  not  the  intention  to  interfere  with 
the  substantial  provisions  of  the  agreement  of  1872;  and,  when  we 
take  into  account  the  language  of  the  agreement  of  1878,  there 
seems  to  be  no  further  doubt  on  this  subject,  because  the  existence 
of  the  agreement  of  1872  is  expressly  recognized  in  the  agreement 
of  1878,  and  the  right  is  reserved  by  the  defendant  to  terminate  the 
former  agreement  under  certain  contingencies.  If  ilie  agreement 
of  1872  £id  already  been  abrogated,  and  was  of  no  effect,  such  a 
provision  would  certainly  not  have  been  inserted  in  the  agreement 
of  1878.  From  1878  to  the  present  time  nothing  has  transpired 
which  would  indicate  an  intention  upon  the  part  of  the  parties  to  the 
agreement  of  1872  to  terminate  the  same.  We  must  thus  determine 
lie  rights  of  the  parties  to  this  litigation  bythe  provisionsof  tiie  con- 
tract of  1872;  and  the  question  is  whether,  by  the  transfer  of  the 
good  will  of  the  business  referred  to  in  that  agreement,  the  railroad 
company  undertook  to  give  exclusive  privileges  to  the  plaintiff  in 
rrference  to  the  issuing  of  through  bills  of  lading.  As  has  already 
been  intimated,  it  is  claimed  upon  th.e  part  of  the  plaintiff  that  be- 
cause the  defendant,  at  the  time  of  the  entering  into  of  the  agree- 
ment of  1872,  had  arrangements  with  other  companies  for  the  is- 
suing of  through  bills  of  lading,  under  such  agreement  it  has  suc- 
ceeded to  all  the  privileges  of  those  other  companies.  We  have 
been  unable  to  find  any  provision  in  the  agreement  in  question 
which  bears  out  any  such  claim.  It  would  seem  that  at  this  time 
companies  other  than  the  Central   American  Line  were  issuing 


Digitized  by 


Google 


952  NBW  YOBK  BOFFLBUBMT,  YOl.  82.         [Sup.  Ct. 

throngh  bills  of  lading  under  arrangements  of  a  temporary  char- 
acter, revocable  by  notice  given  by  either  party;  and  all  that  the 
defendant  company  agreed  to  transfer  to  the  plaintiff  were  the  privi- 
leges which  were  being  enjoyed  by  the  Central  American  Line,  and 
certainly  nothing  beyond  that  It  was  the  good  will  of  that  busi- 
ness which  was  transferred,  and  nothing  more.  What  the  defend- 
ant's arrangements  with  other  companies  were  at  this  time  was  of 
no  concern  to  the  plaintiff,  and  no  contract  was  made  in  respect 
thereto.  In  fact,  when  we  come  to  consider  the  second  paragraph 
of  the  agreement  of  1872,  it  might  well  be  claimed  that  all  that  the 
Panama  BaUroad  Company  covenanted  not  to  do  was  that  it  shonld 
not  at  any  time  or  times  thereafter,  directly  or  indirectly,  in  any 
manner,  concern  itself  in  carrying  on  or  conducting  any  service 
whatsoever  by  vessel,  in  whatsoever  manner  propelled,  from  any  of 
such  ports  to  any  one  or  more  of  the  others  thereof,  lying  between 
said  ports  of  Panama  and  Acapulco.  It  seems  to  us,  therefore,  that 
it  would  be  a  stretching  of  the  terms  of  this  agreement  to  hold  that 
exclusive  privileges  in  reference  to  the  transaction  of  business  with 
the  Panama  Railroad  C(Hnpany  were  intended  thereby  to  be  given 
to  the  plaintiif.  It  would  certainly  be  extending  the  meaning  of 
the  words  "good  will"  to  an  extent  which  has  never  heretofore  been 
done,  by  giving  the  words  in  this  contract  the  broad  and  compre- 
hensive construction  which  is  claimed  upon  the  part  of  the  plain- 
tiff. Undoubtedly  the  attempt  on  the  part  of  the  defendant  to  ohi- 
fer  exclusive  privileges  upon  the  Chilian  Company  was  a  violation 
of  its  sale  of  tiie  good  will  of  this  business  to  the  plaintiff.  Simply 
because  the  Panama  Bailroad  Company  might  have  fears  in  r^ard 
to  the  solvency  of  the  Paci&c  Mail  Steamship  Company,  it  cannot 
be  relieved  from  its  agreement,  the  consideration  of  which  it  has  re- 
ceived, and  the  performance  of  which  upon  its  part  must  therefore 
necessarily  continue.  It  seems  to  us  tlut  the  true  construction  of 
the  agreement  of  1872  between  these  parties  was  that  no  exclusive 
privileges  in  reference  to  the  business  which  was  there  the  subject- 
matter  of  agreement  should  be  given  to  other  parties;  that,  at 
least,  the  plaintiff  should  be  upon  an  equal  footing  witii  any  other 
corxMrations  operating  connecting  lines;  and  that  the  railroad  com- 
pany should  refrain  from  making  any  arrangement  with  any  other 
company  conducting  steamship  service  between  Panama  or  Aca- 
pulco, or  any  intermediate  port,  for  the  purpose  of  diverting  the 
business  between  Panama  and  Acapulco  from  the  plaintiff's  Cen- 
tral American  Line;  but  that  it  was  never  intended  to  give  the  plain- 
tiff the  privilege  of  fixing  the  rates  of  transportation  over  the  de- 
fendant's road,  which  would  be  the  result  of  the  construction  con- 
tended for.  We  think  that  the  injunction  contained  in  the  judg- 
ment was  too  broad,  and  that  it  should  be  modified  in  accordance 
with  this  opinion,  and,  as  modified,  afSrmed,  without  costs  to  either 
party. 
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DOW-CURRIEK  v.   HENDERSON. 
(Supreme  Conrt,  General  Term,  First  Department    March  16,  1895.) 

1.  Keglioenck  ot  Servant— Control  of  Third  Person. 

Where  defendant  agreed  to  fumlsb  to  a  theatrical  company  a  theater, 
scenery,  and  all  necessary  employ&s  for  the  management  thereof,  the  re- 
lation of  master  and  servant  between  defendant  and  the  persons  employed 
by  him  for  managing  the  theater  Is  not  affected  by  the  fact  that  those  en- 
gaged In  operating  the  scenery  are  during  the  performance  under  the  direc- 
tion of  one  of  the  members  of  the  theatrical  company  as  stage  directress, 
and  therefore  defendant  Is  liable  to  the  directress  for  injuries  caused  by 
the  negllgrace  of  a  flyman  while  operating  the  scenery  imder  her  direction. 

&  Appeal — Objections  not  Raised  Below. 

The  power  of  general  term  of  the  supreme  court  to  reverse  a  Judgment 
thongh  no  exceptions  were  taken  at  the  trial  will  not  be  exercised  in  a 
dvil  action,  where  the  error  complained  of  could  have  been  cured  on  the 
trial  if  the  attentl<m  of  the  court  had  been  called  to  it 

t,  Bamb— Objbctioms  to  Expert  Testimony. 

An  obJectloD  that  a  question  asked  an  expert  witness  required  him  to 
state  what  effect  injuries  such  as  plaintiff  sustained  "might"  have.  Instead 
of  asking  what  effects  are  reasonably  certain  to  follow,  cannot  be  raised  on 
appeal,  where  only  a  general  objection  to  the  question  was  made  on  the 
trial. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Ida  M.  Dow-Currier  against  David  Henderson  for  per- 
sonal injuries.  From  a  judgment  entered  on  a  rerdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Affirmed. 

Argued  before  VAN  BHUNT,  P.  J.,  and  O'BRIEN  and  PABKEB, 
JJ. 

Louis  Marshall,  for  appellant 
Christopher  Fine,  for  respondent. 

PAEKEB,  J.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff, in  the  sum  of  fl8,000,  for  damages  sustained  by  the  falling  of 
a  batten  from  the  flies  in  defendant's  theater,  which  struck  her  on 
the  head,  and  fractured  her  skull.  A  portion  of  the  skull  had  to 
be  removed,  and  her  life  was  for  a  time  seriously  threatened.  The 
evidence  tends  to  show  that  the  accident  was  due  to  the  negligence 
of  the  flyman,  who  was  in  the  defendant's  general  employ,  but  at 
the  time  of  the  accident  was  operating  the  scenery,  under  the  direc- 
tion of  the  plaintiff,  as  stage  directress  of  the  Julia  Marlowe  Com- 
pany. Defendant  contends  that  by  reason  of  the  fact  that  the 
plaintiff,  as  such  directress,  had  the  right  to  direct  and  control 
the  action  of  the  flyman  during  the  performance,  the  defendant  did 
not  stand  in  the  relation  of  superior  to  the  flyman,  whose  wrongful 
act  constitutes  the  ground  of  action.  The  point  is  presented  by 
exceptions  taken  to  the  following  portion  of  the  charge  of  the  trial 
court: 

"The  defendant,  under  the  agreement  between  himself  and  the  Julia  Mar- 
lowe Company,  was  liable  to  the  plaintiff,  as  a  member  and  component  part 
of  the  company,  for  any  Injury  which  she  received  from  the  carelessnefls  and 
negligence  of  the  defendant,  or  any  of  the  attaches  or  employes  which  he 
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sapplled  or  furnished  on  the  stage  or  In  the  fly  gallery,  In  either  the  manage- 
ment or  manipulation  of  the  hoisting  or  lowering  of  any  of  the  scenery  used 
in  the  play  while  the  company  was  performing.  •  •  •  Although  tlie  de- 
fendant's servants  were  under  the  immediate  control  of  the  theatrical  com- 
pany, yet  they  were  not  its  servants  in  the  ordinary  sense.  They  were  none 
the  less  bis  (the  defendant's)  servants.  He  alone  employed  and  paid  tbem, 
and  he  alone  had  the  power  to  discharge  them." 

Either  the  defendant  or  the  Julia  Marlowe  Company  was,  in  a 
legal  sense,  the  flyman's  superior  when  the  accident  occurred. 
Both  could  not  be,  for  the  law  does  not  recognize  two  principals 
who  are  unconnected  and  severally  responsible.  Hobbit  v.  Bail- 
road  Co.,  4  Exch.  253;  Pack  v.  Mayor,  etc,  8  N.  Y.  222;  Sloane  t. 
Elmer,  64  N.  Y.  201.  If  the  plaintiff  or  the  Julia  Marlowe  Ck)m- 
pany  was  the  flyman's  superior,  then  the  exception  was  well  taken; 
otherwise  not. 

We  have  been  favored  on  this  argument  with  extracts  from  opin- 
ions which,  if  accepted,  instead  of  the  decisions  actually  made, 
would  seem  to  support  equally  well  the  contention  of  either  party. 
But,  as  we  have  said,  both  parties  could  not  stand  in  the  relation 
of  superior  to  the  flyman.  One  of  them  clearly  did,  and  we  think 
that  one  was  the  defendant.  The  evidence,  which  includes  the 
contract  between  the  defendant  and  the  plaintiff's  company,  shows 
that  the  defendant  was  to  and  did  supply  the  theater  with  stage 
and  staging  scenery,  police,  regular  attach^  on  stage  and  in  front 
of  the  house,  leader  of  and  orchestra,  for  which  the  defendant  was 
to  and  did  receive  from  the  Julia  Marlowe  Company  50  per  cent 
of  the  gross  receipts  of  the  house.  The  flyman  was  one  of  the 
regular  attaches  on  stage,  and  he,  together  with  all  the  other  at- 
taches and  servants  which  the  defendant  by  his  contract  agreed 
to  furnish,  were  employed  and  paid  by  the  defendant.  They  were 
not  employed  for  this  special  occasion,  but  were  the  standing  em- 
ployes in  defendant's  theater.  In  other  words,  the  defendant 
agreed  to  furnish  to  the  Julia  Marlowe  Company,  for  50  per  cent 
of  the  gross  receipts,  the  theater,  scenery,  and  all  necessary  em- 
ployes for  its  conduct  and  management;  and  the  company,  in 
consideration  therefor,  and  of  50  per  cent  of  the  gross  receipts, 
agreed  to  give  certain  performances.  The  servants  which  the  de- 
fendant agreed  to  furnish,  and  did  furnish,  whom  he  hired  and 
paid,  and  alone  had  authority  to  discharge,  were  his  servants; 
and  that  relation  was  not  at  all  affected  by  the  fact  that  the  Julia 
Marlowe  Company,  or  the  plaintiff  as  its  directress,  were  at  lib- 
erty to  direct  when  and  how  they  should  perform  their  duties, 
in  the  course  of  a  presentation  of  a  play.  This  situation  seems  to 
us  precisely  analogous  to  that  of  a  person  who  hires  from  a  livery 
man  a  team  with  carriage  and  driver  for  an  afternoon's  drive.  To 
a  limited  degree,  the  hirer  acquires  dominion  over  the  servant, 
may  direct  upon  what  streets  to  drive  and  where  to  stop,  but  the 
driver  continues,  in  legal  contemplation,  the  servant  of  the  owner, 
who  is  responsible  for  his  negligence,  though  it  occurs  in  the  course 
of  a  drive  which  the  hirer  directs. 

It  is  further  urged  that  a  recovery  was  had  upon  a  ground  not 
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alleged  in  the  complaint;  that  the  plaintiff  charged  that  the  de- 
fendant was  careless  and  n^ligent  in  the  maintenance  and  con- 
struction of  the  scenery,  and  in  permitting  the  same  to  become  and 
remain  out  of  repair,  and  not  that  it  was  due  to  the  negligent  acts- 
of  the  fljTiian.  This  point  is  not  well  made,  for  two  reasons:  (1) 
The  evidence  relating  to  the  misconduct  of  the  flyman  was  admit- 
ted without  objection  being  made  by  the  defendant  that  it  was  not 
within  the  pleadings.  (2)  Neither  by  a  request  to  chaise,  nor  by 
an  exception  to  the  charge  as  made,  was  the  attention  of  the  court 
called  to  the  claim  which  appellant  now  makes.  Counsel  in  effect 
concedes  that  the  exceptions  to  the  charge  were  lacking  in  deflnite- 
ness,  but  invokes  the  power  of  the  general  term  to  reverse,  though 
an  exception  be  not  taken.  It  is  a  sufficient  answer  to  make  in  this 
case  to  say  that  this  power  is  never  exercised  in  a  civil  action  when 
the  error  complained  of  was  one  that  could  have  been  cured  on  the 
trial  if  the  attention  of  the  court  and  opposing  counsel  had  been 
brought  to  it  In  this  case  the  court  could,  and  doubtless  would, 
have  conformed  the  complaint  to  facts  proved  had  the  fact  of  the 
variance  between  the  complaint  and  the  proofs  been  alluded  to. 

Dr.  Graham,  who  attended  the  plaintiff  during  a  portion  of  her 
illness,  described  the  nature  of  the  injury  to  the  plaintiff's  brain, 
after  which  the  examination  continued  as  follows: 

"Q.  What  results  usually  follow  such  an  Injury  of  the  brain?  A.  You 
mean  what  may  follow?  Q.  What  usually  follow?  (Objected  to.  Objection 
overruled.  Exception.)  A.  Well,  sometimes  they  get  entirely  well,  and  have 
no  results;  but  Injuries  of  that  kind  are  almost  certain  to  leave  jjcrmaneint 
damage  to  the  brain.  Well,  you  might  sum  It  all  up,— say,  an  unstable  con- 
dition of  the  nervous  system,  manifested  in  various  ways.  One  might  be 
simple  hysteria,  or  a  loss  of  equilibrium  of  temperament,  such  as  fretfulness 
and  that  liind  of  thing,  epilepsy,  insanity,  feeble-mlndedness  generally.  Those 
are  the  possible  resnlts  and  what  often  follow  these  injuries.  That  Is  what  I 
mean  to  say.  Q.  How  long  after  the  injury  may  these  different  symptoms- 
be  manifested?  (Objected  to.  Objection  overruled.  Exception.)  A.  Oh, 
might  be  for  a  lifetime.  Q.  You  do  not  understand  my  question.  I  will  make 
it  more  clear.  Do  those  symptoms  necessarily  follow  immediately  after  a 
healing  of  the  wound,  or  may  they,  come  at  a  later  period?  A.  You  mean 
these  various  manifestation^?  Q.  Yes,  sir.  A.  Well,  it  is  possible  that  they 
continue  right  along  from  the  time  of  the  Injury  to  the  healing  of  the  wound, 
or  some  of  them  may  come  on  at  any  time  later.  Q.  And  is  this  time  in 
which  they  may  appear  limited  by  any  number  of  years?  A.  No,  except,  the  ■ 
farthur  along  the  patient  goes  without  any,  the  less  liable  they  are  to  come. 
One  of  the  manifestatious  that  I  describe  is  that  of  extreme  Irritability.  Q. 
Suppose  they  were  to  appear  in  this  plaintiff  within  a  period  of  from  one  to- 
three  years  after  tbls  injury,  would  you  consider  them  due  to  the  Injury?  A. 
Well,  it  would  be  a  matter  of  opinion.  It  would  be  a  fair  inference.  •  •  • 
Q.  Ta  your  judgment,  would  this  injury  necessarily  affect  the  future  conduct 
of  the  patient  with  respect  to  the  business  she  might  follow  or  habits  of  life- 
which  she  might  pursue?  A.  Well,  I  could  not  say  it  would  necessarily,  but 
I  would  say  it  was  more  liable  to.  Q.  In  what  way?  (Objected  to.  Objec- 
tion overruled.  Exception.)  A.  Well,  if  any  of  these  sequels  or  manlfesta* 
tions  I  have  previously  described  should  be  present,  she  would  be,  to  a  cer- 
tain extent  at  least,  unfitted  for  any  occupation,  of  any  kind.  If  she  would 
have  epilepsy.  Of  course,  if  she  would  have  simply  loss  of  equilibrium  or 
mental  condition  unstable,  why,  she  would  be  somewhat  incapacitated  for 
certain  kinds  of  work.  Of  course,  if  she  became  entirely  insane,  she  would 
be  entirely  unfitted.  Q.  Would  she,  in  your  judgment,  be  able  to  take  part 
In  any  business  of  an  exciting  nature,  or  one  which  required  her  to  remain  up- 
late  at  night?     (Objected   to.     Objection   overruled.     Exception.)     A.   Well, 


Digitized  by 


Google 


956  KBW  TOBK  BVSVLBMSST,  ToL  82.  [Sap.  Ct 

there  would  be  more  likelihood  of  her  Inability  to  do  that  than  If  abe  had 
never  been  injured." 

Had  a  proper  objection  been  made,  it  is  clear  that  the  evidence 
objected  to  shonld  have  been  excluded,  under  the  authority  of 
Strohm  v.  Railroad  Co.,  96  N.  Y.  305,  and  Griswold  v.  Bailroad  Co, 
116  N.  Y.  61,  21  N.  E.  726.  It  is  competent,  in  such  cases,  to  show 
by  competent  experts  what  results  are  reasonably  certain  to  ensue 
from  the  injury;  and,  that  being  so,  the  form  of  the  objection  should 
be  such  as  to  call  the  attention  of  the  court  sharply  to  the  fact  that 
the  testimony  being  adduced  is  not  confined  within  the  limits  estab- 
lished by  the  decisions  of  the  courts.  McCooey  v.  Bailroad  Co,  79 
Hun,  255,  29  N.  Y.  Supp.  368.  This  general  rule  should  be  insisted 
on  because  in  the  giving  of  testimony  by  an  expert,  upon  a  genual 
subject  which  he  is  presumed  competent  to  testify  about,  the  court 
may  not  appreciate  that  the  witness  Is  testifying  as  to  a  result 
which  may  or  is  liable  to  occur,  rather  than  one  which  is  reasona- 
bly certain  to  ensue  from  the  injury;  whereas,  if  his  attention  be 
brought  to  the  distinction  by  the  form  of  the  objection,  a  correct 
rule  will  be  observed,  and  no  injustice  vdll  result  to  either  party. 
Any  other  course  would  be  to  encourage  counsel  in  setting  pitfalls 
for  the  court,  with  new  trials  as  the  attendant  result 

The  judgment  and  order  should  be  afhrmed,  with  costa  All 
concur. 


ATLANTIC  TRUST  00.  et  aL  v.  HASKIN-WOOD  VUIiCANIZING  CO. 

In  re  PONTANA  et  al. 

(Supreme  Court,  General  Term,  First  Department     &Iarch  15,  1S95.) 

COBPOBATIOHB— StOCKHOLDKKS— DkFENDIHO  ACTIOH  AQAIH8T  CORFOSATIOK. 

Where  a  judgment  of  foreclosure  of  a  mortgage  against  a  corporation 
was  opened,  so  aa  to  permit  the  receiver  of  the  corporation  to  come  in 
and  defend,  and  a  judgment  was  afterwards  entered,  declaring  the  mort- 
gage not  a  liot  on  all  the  property  of  the  corporation  as  to  the  creditors 
and  the  receiver,  but  that  it  was  valid  as  against  a  corporation  as  to  a  por- 
tion of  the  property,  from  which  judgment  the  receiver  refused  to  a^ieal, 
and  such  refusal  was  not  the  result  of  fraud  or  collusion,  a  stockholder  will 
not  be  allowed  to  come  In  as  a  defendant,  in  urder  to  appeal  from  the  Judg- 
ment, unless  he  shows  that  the  judgment  will  probably  be  reversed  oo  ap- 
peal, and  a  Judgment  obtained  more  favorable  to  the  corporatiim  and  the 
stockhcdders. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Atlantic  Trust  Company,  as  trustee,  against  the 
Haskin-Wood  Vulcanizing  Company,  to  foreclose  a  mortgage. 
From  an  order  denying  a  motion  by  Andrea  Fontana  and  another 
to  be  made  parties  defendant  in  said  action,  they  appeal.     Affirmed. 

The  petition  of  the  stockholder  Fontana,  in  which  another  stockholder 
Joined,  and  which  is  the  l>asls  of  this  application,  shows:  That  an  action  was 
b^gtm  in  this  court  wherein  the  Atlantic  Trust  Company,  as  trustee.  Is  plain- 
tiff, against  the  Easkln-Wood  Vulcanizing  Company,  for  the  f(««closure  of 
a  mortgage  upon  all  the  property  of  the  corporation.  That,  in  furtherance 
-of  a  scheme  in  the  Interest  of  the  bondholders,  the  president  and  the  manage- 
ment of  the  corporation  permitted  the  plaintiff  to  enter  a  Judgmoit  oC  tors- 
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doemre  and  Bale  on  the  18th  day  of  October,  189S,  and  the  property  waa  ad- 
Tertised  for  sale  on  the  20th  of  November,  1893.  In  October,  1883,  certain 
judgment  creditors  commenced  an  action  to  sequestrate  the  property  of  the 
corporation,  in  which  action  one  David  Thmnson  was  appointed  receiver  of 
the  corporation,  and  took  possession  of  its  property.  Subsequently  an  order 
waa  made  by  this  court  opening  the  Judgment  of  foreclosure,  and  allowing 
the  receiver  to  come  in  and  defend.  After  his  answer  was  interposed,  the 
Issues  were  by  consent  referred  to  a  referee  to  hear  and  determine.  The 
referee  subsequently  reported,  in  efTect,  that  the  mortgage  was  Invalid  as  a  lien 
upon  aU  the  property  of  the  corporation  as  to  the  creditors  and  receiver, 
but  valid  as  against  the  corporation  as  to  a  portion  of  the  property,  and 
directed  a  sale  and  judgment  for  deficiency.  If  any,  that  there  was  due  plain- 
tUC.  Such  judgment  was  entered,  and  a  sale  advertised  thereunder.  The 
receiver  likewise  advertised  a  sale  of  all  the  property  of  the  corporation. 
Certain  stockholders  and  judgment  creditors  requested  the  receiver  to  appeal 
from  the  Judgment  of  foreclosure,  and  on  his  refusal  requested  the  court  so 
to  instruct  him,  which  the  court,  for  reasons  stated  in  the  opinion,  declined 
to  do.  The  petitioner,  after  reciting  such  facts,  says:  "As  I  am  advised  and 
reiily  believe,  my  rights  as  a  stockholder  of  the  defendant  corxwration  are 
Bolously  endangered  and  imperiled  by  said  Judgment,  unless  I  am  allowed 
to  come  In  and  defend  the  action  and  appeal.  *  •  •  That  I  supposed  that 
said  David  Thomson  was  appointed  receiver  to  protect  the  rights  of  the  stock- 
holders as  well  as  all  others  Interested  in  the  defendant  corporation,  but  as  I 
am  informed  and  believe,  and  as  shown  by  bis  affidavit  in  the  motion  to  in- 
struct him  to  appeal,  be  acts  simply  for  the  creditors,  and  does  not  intend  to 
protect  the  rights  of  the  stockholders."  This  petition  is  supported  by  affl- 
davits,  the  one  presented  by  the  stockholder  who  Joins  in  the  petition  show- 
ing that,  upon  an  application  made  to  the  attorney  general  to  take  into  con- 
Bideration  the  position  assumed  by  the  receiver,  there  resulted  an  arrange- 
ment by  \rblCb  he  was  permitted  to  appear  at  the  reference,  examine  and 
cross-examine  the  witnesses,  and  in  every  way  to  assist  the  receiver  in  ntain- 
tainlng  the  defenses  that  had  been  Interposed  to  the  validity  of  the  mortgage. 
In  answer  to  the  petition  and  affidavits,  the  receiver  denies  that  portion  of 
the  petition  which  states  that  the  receiver  "acts  simply  for  the  creditors, 
and  does  not  intend  to  protect  the  rights  of  the  stockholders."  We  have  also 
the  afSdavit  of  the  attorney  for  the  Atlantic  Trust  Company,  trustee,  plaintiff 
In  the  foreclosure  suit,  showing  the  five  grounds  of  defense  set  up  by  the  re- 
ceiver and  all  the  proceedings  subsequently  had;  from  which  it  would  appear 
not  only  that  the  stockholder  who  Joins  in  this  petition  took  an  active  part 
tbronghout  all  the  proceedings,  but  that  at  different  stages  the  attorney  for 
the  petitioner  Intervened,  notably  after  the  motion  for  Judgment  upon  the 
referee's  report  and  prior  to  the  entry  of  Judgment  upon  a  settlement  of  an 
ordtse  for  stile.  In  addition  to  the  showing  thus  made  of  the  part  taken  by  ^e 
I)etltlonerB,'and  their  knowledge  of  the  proceedings  in  the  foreclosure  suit, 
the  attorney  for  the  trust  company  in  his  affidavit  directly  assails  the  good 
faith  of  the  application,  and  asserts  that  one  of  these  stockholders  (referring 
to  the  one  that  appeared  upon  the  reference  and  examined  the  witnesses)  has 
been  conversant  with  every  step  of  the  litigation,  and  that  "one  of  the  Judges 
of  this  court  stated  to  said  Mitchell  that  if  he  was  not  satisfied  with  the  con- 
duct of  this  litigation  he  should  intervene,  and  that  deponent  has  frequently 
suggested  the  same  thing,  but  that  he  has  not  hitherto  endeavored  to  do  so; 
that  it  is  the  opinion  of  your  deponent  that  the  object  of  this  motion  is,  In 
effect,  to  take  an  appeal,  and  use  said  appeal  to  delay  the  sale  of  the  prop- 
erty by  the  receiver;  that  the  defendant  company  is  hopelessly  insolvent,  and 
that  a  speedy  sale  is  desired  and  urged  by  ninety -five  per  cent  of  the  cred- 
itors." Some  other  affidavits  and  papers  are  used,  bnt  the  substantial  facts 
relating  to  the  merits  of  this  application  have  been  stated. 

Argued  before  VAU  BRimT,  P.  J.,  and  O'BRIEN  and  PAEKEB, 
JJ. 

Franklin  Bien,  for  appellants. 
William  0.  Osborn,  for  respondent! 
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O'BRIEN,  J.  By  section  452  of  the  Code  of  Civil  Procedure  it 
is  provided  that  "where  a  person  not  a  party  to  an  action  has  an 
interest  in  the  subject  thereof,  •  •  •  and  makes  application 
to  the  court  to  be  made  a  party,  it  must  direct  him  to  be  brought 
in  by  the  proper  amendment."  Relying,  no  doubt,  upon  the  man- 
datory language  of  the  section,  the  petitioner  applies  to  be  made 
a  party,  to  the  end  that  he  may  appeal  from  the  judgment  of  fore- 
closure and  sale.  It  is  apparent  that  the  proper  party  to  the  ac- 
tion in  the  first  instance  would  be  the  corporation,  which  was 
joined,  and  which,  through  the  receiver,  interposed  its  defenses  to 
the  mortgage.  The  real  party  in  interest,  therefore,  having  been 
made  a  party,  the  petitioners  were  not  entitled,  as  a  matter  of 
right,  to  be  brought  in,  the  question  being  one  clearly  within  the 
discretion  of  the  coiu-t  Gaslight  Co.  v.  Treman,  93  X.  Y.  660. 
That  was  an  application  by  a  stockholder  to  be  allowed  to  come 
in  as  a  party  defendant  in  an  action  brought  by  the  company  against 
its  president  and  treasurer  for  alleged  malfeasance.  In  a  memo- 
randum handed  down  it  is  said: 

"The  supreme  court  had  the  power,  under  section  452  of  the  Oode,  to  gnnt 
or  refuse  Pinckney's  application  to  be  made  a  party  to  this  action,  and  we 
cannot,  therefore.  Interfere  with  the  exercise  of  Its  discretion." 

The  general  term,  however,  has  the  right  to  determine  whetha* 
the  discretion  vested  in  the  special  term  of  the  court  has  been  wisely 
exercised.  We  have  examined  the  petition,  and  the  affidavits  in 
support  thereof,  and  those  in  opposition,  with  a  view  to  determin- 
ing that  question.  From  them  it  appears  that  in  a  foreclosure 
suit,  which  was  strenuously  fought,  with  the  aid  of  one  of  the  peti- 
tioning stockholders,  by  the  receiver,  a  decree  or  judgment  of  fore- 
closure and  sale  has  been  rendered.  That  such  judgment  was  in 
some  respects  favorable  to  the  receiver  apx>earB,  and  that  the  dif- 
ference of  opinion  which  has  arisen  between  the  receiver  and  the 
petitioning  stockholders  as  to  the  propriety  and  advantage  of  ap- 
pealing resulted  in  this  application.  As  against  the  opinion  of 
these  stockholders,  who  hold  shares  of  the  corporation  individually, 
the  par  value  of  which  represents  a  large  sum,  the  receiver  in  his 
refusal  to  appeal  is  supported  by  95  per  cent  of  the  creditors. 

Whether  the  course  pursued  by  the  receiver  in  not  appealing  was 
right,  or  whether  the  opinion  expressed  by  counsel  for  the  peti- 
tioners is  correct,  that  the  judgment  would  be  reversed  on  appeal, 
must  remain  a  subject  of  conjecture,  in  the  absence  of  anything 
before  the  court  enabling  it  to  determine  that  question.  It  is  true 
that  the  form  of  the  judgment  seems  anomalous,  in  that  it  holds 
the  mortgage  void  in  part,  so  far  as  it  affects  the  receiver,  and  valid 
with  resi)ect  to  certain  property,  so  far  as  it  affects  the  corporation; 
but  it  would  be  hazarding  an  extreme  opinion  to  hold,  upon  this 
mere  appearance  of  inconsistency  in  the  judgment,  that  it  was  in- 
valid, and  should  be  reversed.  Such  a  conclusion,  without  any- 
thing before  the  court  upon  which  to  base  it,  would  be  to  destroy 
all  the  presumptions  which  naturally  exist  in  favor  of  the  validi^ 
of  judgments.     We  think,  therefore,  that  it  was  incumbent  upon 
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Ihe  petitioners  to  have  set  forth  Bufladent  facts,  not  only  showing 
the  likelihood  of  reversal  on  appeal,  but  going  a  step  further,  and 
showing  that  the  final  result,  so  far  as  the  corporation  and  stock- 
holders were  concerned,  would  be  a  more  favorable  judgment  It 
may  well  be  that  this  judgment  was  as  favorable  to  the  corporation 
as  it  had  a  right  to  expect,  in  which  event  the  refusal  of  the  re- 
ceiver to  go  further  would  be  but  protecting  the  interests  of  the 
corporation  which  he  represented.  Upon  the  meager  facts  pre- 
sented in  support  of  the  application,  either  relating  to  the  merits 
or  showing  that  the  receiver  in  refusing  to  appeal  acted  in  bad  faith 
or  contrary  to  the  interests  he  was  appointed  to  protect,  no  collu- 
sion or  fraud  being  charged,  and  in  the  light  of  the  opposing  affi- 
davits, we  cannot  conclude  that  the  special  term  improperly  exer- 
cised its  discretion.  Apart  from  this,  we  think  the  relief  sought 
of  doubtful  utility,  in  view  of  the  judgment  which  has  been  en- 
tered against  the  corporation,  the  time  to  appeal  from  which,  as 
respects  the  corporation,  having  expired. 

In  Alexander  v.  Donohoe,  143  N.  Y.  203,  38  N.  E.  263,  which 
was  an  action  brought  by  a  stockholder  to  set  aside  and  annul  vari- 
ous transactions  relating  to,  and  conveyances  of  property  alleged 
to  belong  to,  the  corporation,  among  others  the  foreclosure  of  a 
mortgage  executed  by  the  company,  on  the  ground  that  the  convey- 
ances and  transactions,  including  the  foreclosure  proceedings,  were 
fraudulent,  but  the  complaint  in  which  action  did  not  allege  collu- 
sion or  other  grounds  that  would  give  a  court  of  equity  jurisdiction 
to  set  aside  the  judgment  against  it,  it  was  held  that  the  plaintiff 
was  estopped  by  said  judgment,  the  court,  in  the  course  of  the 
opinion,  saying: 

"Suing  as  a  atockbolder,  the  plaintiff's  rlgbt  of  action  is  a  derivative  one. 
He  sues,  not  primarily  in  his  own  right,  but  in  rlgbt  of  the  corporation.  Tbe 
wrongs  of  which  he  complains  are  wrongs  to  the  corporation;  they  were  not 
aimed  at  him,  and  did  not  inyolve  his  personal  or  individual  rights.  He 
stands  as  a  member  of  the  corporation,  and  It  is  tbe  party  to  sue  for  and  re- 
cover damages  for  tbe  wrongs,  or  equitable  relief  against  tbe  frauds,  alleged." 

And  in  speaking  of  the  action,  the  judgment  recovered  in  which 
was  sought  to  be  set  aside,  the  opinion  continues: 

"And  In  that  action  substantially  the  same  Issues  were  offered  as  are  pre- 
sented by  the  pleadings  in  this  action,  and  the  adjudication  then  upon  the 
Issues  was  against  tbe  defendants  there.  The  Judgment  in  that  action  was 
rendered  without  any  collusion,  after  a  real  litigation,  by  a  court  of  compe- 
tent jurisdiction,  and  no  allegations  are  made  against  It  on  account  of  which 
a  court  of  equity  In  a  collateral  action  would  have  jurisdiction  to  set  It  aside. 
The  judgment  binds  this  plaintiff  as  a  stockholder,  •  *  *  and  bars  bis  re- 
covei-y  In  this  action." 

The  distinction  between  the  action  thxis  brought  by  the  stock- 
holder, and  an  application  made  upon  petition  to  be  allowed  to  in- 
tervene in  the  very  action  in  which  the  judgment  was  obtained, 
is,  of  course,  apparent;  but  this  does  not  destroy  the  rule  that 
is  applicable  in  respect  to  the  binding  force  and  effect  of  a  valid 
judgment  If  the  petitioners  can  be  permitted  practically  to  oc- 
cupy the  position  of  the  receiver,  who  refuses  to  appeal,  and  in  his 
stead  contest  on  behalf,  of  the  corporation  the  validity  of  the  mort- 
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gage,  then  we  see  no  reason  why,  if  these  stockholders  are  defeated, 
other  stockholders  may  not  come  in,  and  so  on  ad  infinitum.  Sach 
a  coarse  would  indefinitely  postpone  a  sale.  Unquestionably  the 
court  has  the  power,  in  a  jH-oper  case,  to  permit  a  stockholder  to 
intervene,  as  shown  by  the  case,  already  referred  to,  of  Gaslight 
Go.  T.  Treman;  but  after  judgment  obtained,  as  said  in  Al^oinder 
V.  Donohoe,  supra,  "after  a  real  litigation,  by  a  court  of  competent 
jurisdiction,"  and  without  allegations  "made  against  it  on  account 
of  which  a  court  of  equity  in  a  collateral  action  would  have  juris- 
diction to  set  it  aside,"  the  right  of  these  petitioners  to  revive  and 
extend  the  time  to  appeal  is,  to  say  the  least,  doubtful,  after  such 
time,  so  far  as  the  corporation  is  concerned,  has  expired,  and  its 
right  to  appeal  has  been  lost.  Without  deciding  this,  however, 
we  think  that  where,  as  here,  no  fraud  or  collusion,  so  far  as  the 
receiver  is  concerned,  is  charged,  and  where  £rom  the  facts  it  can- 
not be  determined  whether  or  not  the  refusal  of  the  receiver  to 
appeal — in  which  he  seems  to  have  been  supported  by  so  many 
interested — ^was  justifiable,  after  a  litigation  actively  and  strenn- 
onsly  fought  by  one  at  least  of  the  petitioning  stockholders,  no 
sufficient  ground  was  presented  to  the  court  below  to  require  it, 
in  the  exercise  of  a  wise  discretion,  to  grant  the  right  to  intervene. 
Upon  examination  we  have  concluded  that  no  proper  case  has  been 
made  out  which  would  justify  us  in  interfering  with  the  discre- 
tion exercised  by  the  special  term.  Order  affirmed  accordingly, 
with  f  10  costs  and  disbursements. 

VAN  BRUNT,  P.  J.,  and  PARKER,  J.,  concur  in  result 


DB  CASTRO  V.  COMPAGNIB  FRANOAISB  DU  TBLDGRAPHH  DB 
PARIS  A  NEW  YORK. 

(Supreme  Court,  Oeneral  Term,  First  Department    March  15,  1S8B.) 

OOHTBACTS— PeRFORHAKCB. 

An  agreement  by  plaintiff  to  procure  for  defendant,  a  telegraph  cor- 
poration existing  under  the  laws  of  France,  a  declaratimi  from  the  federal 
government  assuring  to  it  the  right  of  landing  its  cable  which  bad  been 
granted  by  the  state  of  Virginia,  is  not  performed  by  procuring  fr«n  the 
secretary  of  state  a  letter  stating  that  the  president  of  the  United  States 
has  no  power  to  grant  or  deny  permission  to  the  telegraph  company  to 
land  its  cable,  and  that  executive  action  of  the  character  desired  would 
have  no  binding  force. 

Action  by  Hector  De  Castro  against  the  Compagnle  Francaise 
du  Tele^raphe  de  Paris  k  New  York.  A  verdict  was  directed  by 
the  court  in  favor  of  defendant,  and  plaintiffs  exceptions  ordered 
to  be  heard  at  general  term  in  the  first  instance.     Overruled. 

In  this  action  it  is  sought  to  recover  upon  an  agreement  alleged  to  have 
been  entered  Into  betwem  the  parties,  and  which  is  embodied  in  the  letten 
or  ctxrespondence  between  them.  The  plaintiff  resided  at  New  York,  and 
the  defendant  Is  a  foreign  corporation  created  and  existing  under  and  by 
virtue  of  the  laws  of  the  republic  of  France,  and  doing  business  at  the  city 
of  Paris.  On  January  22,  1892,  the  legislature  of  Virginia  passed  an  act 
permitting  the  defendant  to  land  Its  cables  on  the  coast  of  that  state,  to 
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connect  with  telegraph,  telephone,  and  other  lines  In  the  state,  and  to  ac- 
quire the  land  necessary  to  be  used  for  the  landing  of  its  cables.  On  Sep- 
tember 2,  1893,  the  plaintiff  wrote  to  defendant,  referring  to  steps  which  bo 
had  taken  to  assure  to  it  the  peaceable  enjoyment  of  the  right  which  it  ob- 
tained from  thelrtate  of  Vlrgtaiia,  and  saying:  "I  can  in  thirty  days  from 
now  insure  to  you  the  remittance  of  the  federal  official  document  conse- 
crating your  right  to  land  your  Porto  Plata  cable  in  the  United  States." 
On  September  9th  plaintiff  wrote:  "I  am  more  certain  than  ever  of  the 
InooQteatable  valldatlMi  of  the  rights  which  the  state  of  Virginia  grants 
to  yon.  Nevertheless,  tbla  act  being  in  fact  the  expression  of  a  contest  en- 
tered npon  between  this  state  and  your  company,  It  Is  indispensable  even 
for  the  validity  of  the  rights  for  which  we  wish  the  federal  and  incontesta- 
ble sanction  that  you  establish  here,  and  as  soon  as  possible,  the  fact  that 
your  company  agrees  to  submit  to  the  conditions  to  which  the  enjoyment  of 
these  rights  is  subordinated."  Inclosed  in  this  letter  were  resolutions  to  be 
adopted  by  defendant,  which  accepted  the  franchise  conferred  by  the  state 
of  Virginia,  and  all  the  restrictions  and  obligations  required  by  the  laws  of 
the  United  States,  "and  particularly  the  law  relating  to  telegraphs,  entitled 
LXV.  of  the  Revised  Statutes  of  the  United  States."  The  resolutions  con- 
tained a  copy  of  the  Virginia  act,  and  also  copies  of  sections  6263  to  5269  of 
the  United  States  Revised  Statutes,  conferring  upon  telegraph  companies  the 
Tisht  to  construct,  maintain,  and  operate  lines  of  telegraph  over,  under,  or 
across  navigable  streams  or  waters  of  the  United  States,  and  requiring  such 
lines  to  be  so  constructed  and  maintained  as  not  to  obstruct  navigation;  the 
language  at  the  commencement  of  section  6263  being:  "Any  telegraph  com- 
pany now  organized  or  whldi  may  hereafter  be  organized  under  the  laws  of 
any  state  shall  have  the  right  to  construct,  maintain  and  operate  lines  of 
telegraph  through,  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,"  etc.  These  resolutions  the  plaintiff  undertook,  when  returned 
to  him  properly  authorized,  to  deposit  with  the  postmaster  general,  which, 
when  so  returned,  he  accordingly  did.  On  September  22,  1893,  the  company 
adopted  the  resolutions,  and  transmitted  them  to  plaintiff,  and  in  a  letter  of 
the  same  date  wrote  him:  "At  its  meeting  of  this  day,  the  council  authorized 
me  to  agree  with  you  that,  if  you  obtain  for  our  company  a  declaration  of 
the  federal  government  which  assures  to  it  the  enjoyment,  without  restriction 
and  onattackable,  of  the  landing  right  which  it  holds  from  the  separate  gov- 
ernment of  the  state  of  Virginia,— an  enjoyment  which  cannot  be  attacked 
by  it  in  any  connection,  without  obligation  or  prohibition  to  connect  it  at  any 
fixed  point;  in  a  word,  unconditional,— yon  will  receive  •  •  •  one  hundred 
thousand  francs.  •  •  •  Yon  will  receive,  besides,  *  *  *  a  sum  of  two 
hundred  thousand  francs,  payable  the  day  when  the  vessel  having  the  cable 
on  board  shall  put  to  sea  for  the  purpose  of  laying  it  The  council  expressly 
demands  that,  to  give  it  entire  confidence,  you  will  kindly  take  the  written 
opinion  of  Mr.  Condert  npon  the  unconditional  and  unattackable  character 
of  the  federal  government* a  declaration,  and  address  the  same  to  the  com- 
pany. *  *  *  It  seems  to  me  useless  to  Insist  on  the  necessity  for  the  Com- 
Iiagnie  Francalse,  after  the  difficulties  it  has  encountered  on  the  first  occa- 
sion, not  to  drop  into  new  discussions  on  the  validity  of  the  landing  rights 
which  It  holds  since  22d  January,  1892.  I  cannot,  then,  call  your  attention  too 
mach  to  the  precision  of  the  terms  of  the  authorization  which  we  propose  to 
yon."  The  declaration  of  the  federal  government  which  the  plaintiff  claims 
met  the  requirements  of  the  company's  letter  was  as  follows: 

"Department  of  State,  Washington,  August  28,  1893. 
"Jefferson  Chandler,  Bsqulre,  No.  120  Broadway,  New  York  Olty— Sir:  I 
have  received  your  recent  letter.  Inclosing  a  printed  brief  in  support  of  an  ap- 
plication made  to  this  department  by  Cle.  Francalse  du  Telegraphe  de  Paris 
ft  New  York,  a  French  c<Mi)oratIon,  for  permission  to  land  Its  cable  on  the 
■bores  of  Virginia,  which  has  already  been  granted,  as  you  affirm,  by  the 
state  of  Virginia.  There  is  no  legislation  of  the  United  States  conferring  au- 
thority npon  the  president  to  grant  or  deny  such  permission,  and.  In  the  ab- 
sence of  such  legislation,  executive  action  of  the  character  desired  would 
have  no  binding  force.    I  am,  sir, 

•TTonr  obedient  servant,  W.  Q,  Gresham." 

v.32K,Y.8,no.8— 61 
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On  November  2,  1893,  Mr.  Coudert  gave  a  memorandnm,  In  whicli,  r^ov 
ring  to  tbe  declaration  of  Secretary  Gresham,  he,  among  other  things,  said: 
"I  do  not  apprehend  any  dittlculty  or  danger  in  the  laying  of  the  cables  so 
twe  as  executive  interference  is  concerned.  At  all  events,  nothing  fnrther 
can  be  done  to  insure  safety.  It  is  plain  that  the  executive  can  give  us  no 
permission  if  It  disclaims  Jurisdiction."  On  November  4,  1893,  Mr.  Coudert 
addressed  a  formal  communication  to  the  company,  in  which  be  says:  "In 
view  of  all  the  facts,  and  especially  of  tbe  unqualified  disclaimer  of  jurisdic- 
tion on  the  part  of  the  executive,  I  can  see  no  reasonable  grounds  upon  which 
such  Interference  may  be  feared.  *  *  *  Once  the  cable  has  been  laid,  ita 
operations  will  be  subject  to  tbe  authority  of  congress,  under  the  clause  of 
the  constitution  permitting  that  body  to  'regulate  commerce.'  That  is,  of 
course,  a  rislc  that  all  enterprises  of  this  kind  must  incur;  it  is  common  to 
all."  On  November  11,  1883,  plaintiff  wrote,  asking  for  the  100,000  franca, 
and  transmitting  a  copy  of  Mr.  Gresham'a  declaration  and  certificate  of  the 
postmaster  general  that  tbe  resolutions  of  the  company  were  on  file  in  his  de- 
partment, Mr.  Coudert's  opinions,  and  a  legal  opinion  of  Mr.  Chandler,  dated 
October  12,  1893.  Upon  the  trial  there  were  offered  two  additional  letters 
from  Mr.  Coudert,  dated  in  December,  1893,  and  Februaiy,  1894,  and  which 
were  exduded,  because  written  after  the  commencement  of  the  suit  Tboe 
was  also  excluded  an  offer  to  show  that  plaintiff  obtained  a  charts  for  tbe 
company  In  New  Tork,  and  an  offer  to  show  verbal  declaradons  by  Secretaiy 
Gresham  was  likewise  excluded. 

Argued  before  VAif  BRUNT,  P.  J.,  and  (yBEIEN  and  PABKEE, 
JJ. 

John  E.  Parsons,  for  appellant. 
Edward  W.  Wes^  for  respondent 

O'BRIEN,  J.  We  think  that  the  exceptions  presented  npon  these 
rulings  excluding  the  evidence  offered  should  be  overruled.  If, 
however,  we  regard  them  as  relevant  and  competmt,  they  do  not 
change  the  conclusion  to  be  reached  upon  the  question  of  plain- 
tifTs  right  to  recover.  That  question  turns  upon  the  determination 
of  whether  the  letter  written  by  the  secretary  of  state  of  the  United 
States,  Mr.  Gresham,  as  explained  by  the  oinnions  of  Mr.  Ck>adert 
contained  in  his  letters,  shows  a  fulfillment  of  the  conditions  upon 
which  the  plaintiff's  right  to  compensation  depended. 

At  the  outset,  it  will  be  noticed  that  the  letter  of  Mr.  Gresham 
bears  date  August  28,  1893;  and,  in  the  absence  of  evidence  to  the 
contrary,  its  existence  may  therefore  be  presumed  at  the  time  when 
the  correspondence  relating  to  this  subject  was  opened  by  the  plain- 
tiff with  the  defendant,  the  first  letter  in  which  bears  date  Septem- 
ber 2, 1893.  Whether  Mr.  Gresham's  letter  was  received  at  the  lat- 
ter date,  or  its  existence  known  to  plaintiff,  does  not  appear.  If  it 
was  already  in  existence  at  that  time,  plaintiff's  claim  being  based 
upon  its  procurement  by  him  from  the  United  States  secretary  of 
state,  it  can  make  no  difference  whether  he  knew  ot  its  existence 
or  not.  If  he  did  not  know  of  its  existence,  he  certainly  did  not 
procure  it  If  he  did  know,  and  the  defendant  did  not,  the  contract 
subsequently  made  would  be  void  as  to  the  defendant  a^id  ^t  coald 
not  be  required  to  pay  for  the  procuring  of  something  which  al- 
ready existed.  If,  however,  we  take  the  inference  most  favorable  to 
the  plaintiff, — that  Mr.  Gresham's  letter  was  not  written  until  after 
the  company,  at  the  suggestion  of  plaintiff,  had  authorized  him  to 
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proceed  and  obtain  the  rightB  mentioned  in  their  letter,— it  still 
remains  to  determine  whether  that  letter  complied  with  the  con- 
tract 

It  cannot  be  serionsly  contended  that  the  defendant  entered  in- 
to a  contract  by  the  terms  of  which  it  was  to  pay  the  large  snm, 
in  two  payments,  ot  300,000  francs,  and  in  return  receive  nothing  or 
very  little  of  substantial  value.  We  may  concede,  as  argued  by  plain- 
tiff, "that  the  Virginia  act  gave  to  the  defendant  company  an  unre- 
stricted and  unattackable  right  to  land  its  cable."  U  so,  there  was 
uothing  further  that  it  could  obtain  from  the  federal  government. 
The  filing  with  the  postmaster  general  of  an  agreement  to  be  bound 
by  the  conditions  affecting  tel^raph  companies,  though  done  at  the 
suggestion  of  the  plaintiff,  did  not  confer  any  additional  rights  or 
privileges  npon  the  defendant,  because  it  will  be  noticed  from  the 
language  of  the  section  quoted  that  it  relates  to  domestic  corpora- 
tions, its  express  terms  confining  it  to  telegraph  companies  now  or 
hereafter  organized  "under  the  laws  of  any  state";  and  in  the  opin- 
ion of  the  attorney  general  (1872;  14  Op.  Attys.  Qen.  63)  It  is  said: 

'^t  Is  manifest  that  this  act  was  Intended  to  apply  simply  to  interior  lines 
ot  telegraph,  designed  tar  communication  between  points  within  the  United 
States,  and  not  exterior  oceanic  lines,  designed  for  telegraphic  Intercourse 
with  foreign  lands." 

The  filing,  therefore,  of  defendant's  acceptance,  in  view  of  the  ef- 
fect thereof  and  of  the  terms  of  the  agreement  between  the  parties, 
was  not  a  compliance  with  the  contract,  entitling  plaintiff  to  the 
compensation;  and,  even  if  we  regard  it  as  a  step  in  that  direction, 
it  did  not  secure  to  the  defendant  all  that  it  ought  to  obtain.  This, 
we  think,  Is  conceded  by  plaintiff,  who  stakes  his  recovery  upon  the 
position  that  the  letter  of  Mr.  Gresham  was  a  compliance  with,  the 
■contract,  and  was  the  only  declaration  which,  in  view  ot  the  situa- 
tion and  of  the  facts  known  to  the  parties,  could  possibly  be  ob- 
tained or  have  been  within  their  understanding  or  intention.  Was 
that,  however,  all  that  the  defendant  wished  and  that  the  plaintiff 
undertook  to  secure?  We  think  a  reading  of  the  correspondence 
shows  that  the  parties  at  the  time  were  in  doubt  as  to  whether  the 
Virginia  act  was  sufficient  to  confer  upon  the  defendant  the  right  to 
land  its  cable,  and  to  engage  in  the  business  of  telegraphy  in  the 
United  States,  and  that  both  parties  were  impressed  with  the 
necessity  of  securing  from  the  federal  government  a  recognition 
■of  their  right  under  the  Vii^nia  act  to  do  business  in  the  United 
States  without  interference  from  the  general  government  If  in 
this  they  were  both  mistaken,  and  if,  upon  obtaining  the  right 
from  the  state  of  Virginia,  the  defendant  with  safety  could  have 
proceeded  with  the  laying  of  its  cable  and  the  transaction  of  its 
business  here,  then  the  mutual  mistake  into  which  the  parties  had 
fallen  of  supposing  something  more  to  be  necessary  would  not 
give  the  plaintiff  a  right  to  enforce  the  terms  of  such  a  contract 
in  his  favor  as  against  the  d^endant  In  other  words,  if,  with  a 
view  to  enabling  the  defendant  to  do  business,  the  plaintiff  under- 
took to  get  something  which  was  entirely  unnecessary,  and  whidi, 
in  point  of  fact,  the  plaintiff  did  not  get,  the  mere  ascertaining 
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that  there  was  no  necessity  for  getting  it  would  not  be  a  compli- 
ance with  the  contract  What  the  plaintiff  undertook,  to  use  hia 
own  language,  was  to  procure  a  federal  ofQcial  document  "conse- 
crating" the  right  to  land  the  company's  cable  in  the  United  States. 
What  the  defendant  agreed  to  pay  for  was  "a  declaration  of  the 
federal  government  which  assures  to  it  the  enjoyment,  without 
restriction  and  unattackable,  of  the  landing  right  which  it  holds 
from  the  separate  government  of  the  state  of  Virginia,  ♦  •  • 
without  obligation  or  prohibition  to  connect  it  at  any  fixed  point, 
— in  a  word,  unconditional."  This  right,  it  would  seem,  the  plain- 
tiff concluded  he  could  obtain  from  the  executive  department  of 
our  government, — a  right  which,  as  stated  in  plaintiff's  letter  to  Mr. 
Coudert  of  November  6th,  would  assure  the  company  "against  all 
Interference,  prohibitive  or  restrictive,  by  the  federal  government 
in  the  exercise  of  the  right  of  landing  which  it  holds  from  the 
state  of  Virginia."  What  plaintiff  obtained — assuming,  for  the 
sake  of  argument,  that  it  was  secured  after  the  agreement  was 
entered  into — was  a  statement  from  the  executive  department,  con- 
tained in  the  letter  of  Mr.  Gresham,  that  "there  is  no  legislation 
of  the  United  States  conferring  authority  upon  the  president  to 
grant  or  deny  such  permission,  and,  in  the  absence  of  such  legisla- 
tion, executive  action  of  the  character  desired  would  have  no 
binding  force."  It  will  thus  be  seen  that  the  executive  department 
to  which  the  application  was  made  conferred  no  additional  rights 
upon  the  defendant  but  dismissed  the  application,  with  the  state- 
ment that  the  president  had  no  authority  or  juri»dic1ion  aver  the 
subject;  leaving  the  company,  therefore,,  in  the  same  position  as 
it  was  before  the  application  was  made,  with  all  its  rights  that 
it  had  received  from  the  state  of  Virginia,  and  no  others. 

It  is  insisted,  however,  that  this  was  an  expression  of  an  opinion 
by  that  department  of  the  government  which,  by  stating  that  it 
had  no  jurisdiction  in  the  matter,  removed  doubt  as  to  tiie  possi- 
bility of  its  interference  with  the  landing  of  the  company's  cable. 
It  may  well  be  that  this  was  all  that  could  be  obtained  from  the 
executive;  but  it  was  not  all  that  the  plaintiff  agreed  to  obtain,  or 
that  the  defendant  had  a  right  to  expect.  In  the  letters  of  Mr. 
Ooudert,  which  were  written  in  response  to  letters  confining  his  atten- 
tion to  particular  questions  formulated  by  the  plaintiff,  it  appears 
that  he  was  considering  the  effect  of  Mr.  Gresham's  letter  so  far 
as  it  related  to  executive  action.  If  that  was  all  there  was,  we 
agree  with  what  he  says  in  his  letter  of  November  9th: 

"It  Is  clear  that  the  executive^  having  decided  that  he  was  entirely  without 
authority,  could  not,  without  going  beyond  his  powers,  yldd  the  reqnlied 
permission;  but  It  is  eciually  clear  that,  If  the  preeldoit  has  not  the  powo- 
to  act  In  the  matt^,  he  could  not,  without  usurping  rights  which  he  decdares 
he  does  not  possess.  Interfere  to  the  injury  of  the  company  in  the  eoJoyineBt 
of  its  right  of  landing." 

We  think,  however,  it  is  giving  too  narrow  and  restricted  a  «»- 
struction  to  the  agreement  to  hold  that  a  mere  disclaimer  upon  the 
part  of  the  executive  of  any  authority  to  interfere  with  the  wmi- 
pany's  right  to  land  its  cable  was  all  that  the  parties  c<HitempIated. 
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The  offer  held  out  by  the  plaintiff,  and  which  the  defendant  accepted 
and  agreed  to  pay  for,  was  a  recognition  and  permission  in  some 
form,  by  that  branch  of  the  federal  government  having  jurisdic- 
tion of  the  subject,  of  the  defendant's  right  to  land  its  cable  and 
transact  business  in  the  United  States,  subject  to  the  same  obliga- 
tions as  were  imposed  by  congress  upon  other  companies.  If  so 
regarded,  however,  we  do  not  think  that  the  obtaining  of  Mr.  Gresh- 
am's  letter  was  a  performance  of  the  contract  between  the  parties. 
Both  assumed  that  the  executive  could  grant  some  right  to  the  de- 
fendant, and  such  right  was  applied  for.  But  the  letter  is  not  an 
assurance  to  the  defendant,  nor  does  it  grant  any  permission  oe 
confer  any  franchise  upon  it  It  is  a  statement  from  the  aecretaiy 
of  state  of  the  view  that  the  president  was  without  power  to  grant 
what  was  asked,  and  was  practically  a  refusal.  As  Mr.  Goudert 
well  says  in  one  of  his  letters :  "It  is  possible  that  a  different  view 
may  be  entertained  by  some  succeeding  administration  of  the  gov- 
ernment;" such  a  view,  for  instance,  as  might  prevent  the  landing 
of  the  cable,  or  impose  reciprocity  conditions  on  the  defendant,  as 
a  French  corporation.  Whether  or  not  such  an  exercise  of  the 
president's  power  or  superior  force  would  be  lawful  it  was  imma- 
terial for  the  defendant  to  inquire.  The  letter  has  not  any  per- 
manent value  or  effect  as  a  judicial  decision.  Notwithstanding  its 
existence,  the  executive  (if  the  power  vested  in  that  department), 
or  congress,  by  means  of  a  general  law,  might  impose  terms  or 
stipulations  upon  the  defendant,  as  prior  conditions  to  landing  or 
operating  the  cable,  which  might  be  so  onerous  as  practically  to 
prohibit  it,  unless  such  terms  were  obeyed  by  the  defendant 

We  think  the  whole  difBculty  with  this  case  is  in  not  keeping  in 
view  what  we  have  endeavored  to  point  out, — ^that  the  defendant 
entered  into  this  contract  relying  upon  the  mistaken  views  of  the 
plaintiff  as  to  where  the  power  lay  in  the  general  government, 
which,  as  shown  by  Mr.  Qresham's  letter,  was  by  plaintiff  errone- 
ously represented  to  be  in  the  executive.  The  defendant  was  not 
concerned  with  where  such  power  vested,  but  desired  an  authorita- 
tive declaration  upon  the  part  of  the  federal  government  that  the 
grant  conferred  by  the  act  of  Vii^nia  might  be  enjoyed.  And 
while,  in  the  light  of  the  present  knowledge  of  the  parties,  it  may 
be  claimed  that  the  act  of  Virginia  alone  was  sufficient  to  confer 
upon  the  defendant  all  the  rights  it  required,  still  this  would  not 
give  to  the  plaintiff  a  claim  for  the  large  amount,  the  first  portion 
of  which  is  sought  to  be  obtained  in  this  action,  for  obtaining 
what  was  practically  of  little  use.  If  a  declaration  by  congress 
was  required,  it  is  not  claimed  that  plaintiff  obtained  it 

There  is  much  In  the  suggestion  that  electric  telegraphy,  by  the 
instrumentality  of  submarine  cables  owned  or  operated  by  foreign 
corporations,  comes  under  the  head  of  "foreign  commerce,"  con- 
cerning which  congress  has  exclusive  power  to  permit,  regulate,  or 
prohibit;  and,  not  having  legislated  generally  on  the  subject,  it  is 
thus  giving  its  silent  permission  that  this  branch  of  foreign  com- 
merce shall  be  free,  subject,  of  course,  to  future  legislation  by  con- 
gress, should  it  at  any  future  time  see  fit  to  exert  its  power.    But 
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whether  congress  has  exclusive  power  in  this  matter,  or  whether, 
subject  to  such  conditions  as  it  may  see  fit  to  impose,  each  separate 
state  can  permit  or  prohibit  tlie  landing  of  submarine  cables  by 
foreign  corporations,  it  is  not  necessary  for  us  to  determine,  though 
the  weight  of  authority  would  seemingly  be  upon  the  side  that  in 
respect  thereto  congress  has  exclusive  jurisdiction.  The  doubt  cre- 
ated as  to  whether  the  state  of  Virginia  or  the  federal  goTemment 
had  the  right  to  permit  the  landing  of  the  defendant's  cable  was 
what  the  parties  had  in  contemplation  to  remove,  and  we  do  not 
think  it  has  been  solved  by  the  letter  obtained  from  Mr.  Qresham. 
He  but  expresses  the  opinion  of  the  present  administration  as  to 
the  power  of  the  executive  on  the  subject,  and  does  not  undertake 
to  define  the  powers  of  congress  over  the  subject.  Who  had  the 
right  was  a  question  which  the  plaintiff  seems  to  have  concluded 
in  favor  of  the  executive;  and,  under  this  mistaken  notion,  he 
made  the  representations  to  the  defendant  which  resulted  in  the 
agreement,  the  fair  construction  of  which  required  that  the  doubt 
existing  as  to  the  extent  of  the  rights  conferred  by  the  act  of  Yir- 
ginia  should  be  removed  by  some  authoritative  declaration  of  the 
federal  government;  and  it  was  to  secure  this  that  the  defendant 
agreed  to  pay  the  large  stipulated  sum. 

It  is  contended  that,  whether  the  plaintiff  had  secured  what  he 
agreed  to  or  not  was  a  matter  referred  to  Mr.  Condert  as  arbitrator, 
and  that,  he  having  decided  favorably  to  the  plaintiff,  this  con- 
cludes the  defendant  This  contention,  we  think,  is  erroneous  in  its 
premises.  Mr.  Coudert  was  not  agreed  upon  as  an  arbitrator,  but 
he  was  selected  by  the  defendant  as  the  counsel  where  opinion  was 
to  be  obtained  upon  the  unconditional  and  uhattackable  character 
of  the  federal  government's  declaration  for  transmission  to  the 
company.  The  opinion  so  given  is  clear  and  entirely  satisfactory 
upon  the  questions  with  which  it  deals.  But  such  opinion,  instead 
of  being  an  argument  in  favor  of  plaintiff,  we  think  is  stron^y  in 
favor  of  the  defendant;  for,  though  Mr.  Ck)udert  does  state  that 
the  declaration  from  Mr.  Gresham  was  all  that  could  be  obtained 
from  the  executive,  he  does  not  say  it  is  an  authoritative  declaration, 
nor  anything  which  amounts  to  that,  in  any  way  binding  upon  the 
federal  government,  or  in  any  way  conferring  upon  the  defendant 
any  right  or  franchise  which  before  that  time  it  did  not  possess. 
And  he  points  out  that  it  would  not  be  binding  even  upon  the 
executive  department  of  the  government,  saying:  "A  direct  per- 
mission [to  land  the  cable]  might  have  been  revocable  if  giivra;" 
and,  again:  "It  is  possible  that  a  differait  view  might  be  enter- 
tained by  some  succeeding  administration  of  the  government;"  and: 
"Once  the  cable  has  been  laid,  its  operations  will  be  subject  to  the 
authority  of  congress."  And  his  conclusion,  that,  "at  all  events. 
nothing  further  can  be  done  to  insure  safety,''  is  entirely  different 
from  saying  that  plaintiff  has  performed  on  his  part  the  conditions 
of  the  contract,  and  that,  by  a  binding  and  authoritative  declara- 
tion of  the  federal  government,  the  defendant's  Virginia  landing 
rights  are  now  unattackable  and  unconditional.  Mr.  Ooudert  is 
very  careful  in  his  expressions,  and  he  clearly  shows  that  all  that 
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{^aintiff  obtained  was  a  statement  that  the  execntire  had  no  jn- 
risdictioD  in  the  matter.  The  contract,  however,  does  not  confine 
it  to  the  execntive,  but  was  for  the  securing  of  a  right  wliich  it 
d^nes  as  "an  enjoyment  which  cannot  be  attacked  by  it  [the  fed- 
eral government]  in  any  connection."  This  clearly  does  not  mean 
that  the  defendant  is  to  be  assured  only  against  the  mere  likelihood 
or  probability  of  executive  interference,  but  contemplates  an  au- 
thoritative expression  that  it  is  to  be  allowed  to  land  its  cable 
without  any  conditions  or  obligations  imposed  upon  it  by  any  de- 
partment of  the  federal  government,  except  such  as  by  the  United 
States  Bevised  Statutes  are  imposed  on  all  companies. 

We  conclude,  therefore,  by  saying  that  there  is  a  grave  question 
whether  this  letter  of  Mr.  Gresham's  was  not  in  existence  when  the 
contract  was  made,  which  would  negative  the  claim  that  it  was  pro- 
cured in  consideration  of  the  pa^-ment  to  be  made  by  defendant; 
and  that,  apart  from  this,  the  plaintiff  cannot  recover,  the  contract 
having  been  entered  into  by  the  defendant  relying  upon  erroneous 
and  mistaken  representations  of  plaintiff,  which,  though  they  may 
have  been  made  in  perfect  good  faith,  were,  nevertheless,  untrue, 
as  to  the  power  of  the  executive  to  give  an  authoritative  declara- 
tion and  confirmation  of  the  rights  which  the  company  had  secured 
from  the  state  of  Virginia  to  land  its  cable  preliminary  to  its  en- 
gaging in  the  business  of  telegraphy  in  the  United  States. 

We  think,  therefore,  that  the  exceptions  should  be  overruled,  and 
the  motion  for  a  new  trial  denied,  with  costs.    All  concur. 


BOAS  ▼.  MAYOE.  ETC.,  OP  CITY  OF  NEW  YORK. 

(Supreme  Court..  Oeneral  Term,  First  Department    March  15,  1895.) 

MxnriciFAi<  Cobporatioss— Pdbhc  Imphovembhts— Cohtract  Work. 

Where  a  street,  for  the  purpose  of  constractlng  a  sewer  therein.  Is  divided 
Into  sections,  and  each  section  is  divided  into  subsections,  commencement 
of  work  on  one  of  the  subsections  is  not  a  commencement  on  all  the  other 
mbsectlons  composing  the  section,  and  therefore  work  Is  not,  by  reason 
of  such  commencement,  "in  progress"  on  such  other  sulMectlona,  witUn 
Laws  1873,  c.  335,  5  91,  providing  that  all  work  Involving  an  expenditure 
exceeding  a  certain  amount  shall  be  by  contract,  "excepting  such  works, 
now  In  progress,  as  are  authorized  by  law  <m*  ordinance  to  be  done  other- 
wise than  by  ccmtract." 

Appeal  from  special  term,  New  York  county. 

Action  by  Theresa  Boas  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  to  recover  an  assessment  paid  by 
plaintiff.    There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT  and  PAR- 
KEB,  JJ. 

George  L  Sterling,  for  appellant 
James  A.  Deering,  for  respondent. 

PEB  CUEIAM.  This  action  was  brought  to  recover  f  255.61,  the 
amount  of  an  assessment  on  plaintiff's  lots  situated  on  147th  and 
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148th  streetB,  levied  on  account  of  tbe  oonstniotlon  of  the  Bonlenund 
sewera.  October  17,  1883,  the  plaintiff  paid  this  asaessment  witb- 
ont  knowledge  or  notice  of  the  existence  of  the  facts  which,  it  is  as- 
serted, render  the  judgment  Toid.  Section  91,  c  835,  Laws  1873, 
provides: 

"Wheoever  any  work  la  necessary  to  be  done  to  complete  or  perfect  a  par- 
ticular Job,  or  any  supply  Is  needful  for  any  particular  purpose,  which  work 
and  job  is  to  be  undertaken  or.  supply  furnished  for  the  corporation,  and 
the  sereraJ  parts  of  the  said  work  or  supply  shall  together  InyolTe  the  ex- 
penditure of  more  than  one  thousand  dollars,  the  same  shall  be  by  contract, 
under  such  regrulations  concerning  It  as  shall  be  established  by  wrdlnance  of 
the  common  council,  txcaptmg  tueh  work*  now  in  progreu  a*  art  autkorind  iy  tew 
or  ordinanc6  to  be  done  otherwiae  than  by  eoniraet. " 

The  exception  in  italics  relates  to  particular  works  in  progress 
April  30, 1873,  when  the  statute  took  effect,  which  had  then  been  au- 
thorized by  law  or  ordinance  to  be  done  otherwise  than  bj  contract. 
Two  conditions  must  haye  existed  April  30, 1873,  to  bring  the  Boule- 
vard sewers  within  the  exception:  (1)  The  work  must  have  been 
in  progress;  and  (2)  it  must  have  been  "authorized  by  law  or  ordi- 
nance to  be  done  otherwise  than  by  contract"  If  is  admitted  in 
the  answer  that  the  Boulevurd  sewers  were  wholly  constructed  by 
days'  works,  and  not  by  contract;  that  the  expense  thereof  was  more 
than  f  1,000,  and  that  the  common  council  of  the  city  did  not  adopt 
an  ordinance  directing  the  said  work  to  be  done  otherwise  than  by 
contract.  The  Boulevard  is  about  five  miles  long,  and,  for  the  pur- 
pose of  constructing  the  sewers  therefor,  it  was  divided  into  five 
sewer  sections,  designated  as  ID,  2G,  12E,  13B,  and  14B.  Section 
12E  extends  from  106th  street  to  163d  street  and  embraces  the 
plaintiff's  property.  This  section  was  divided  into  three  subsec- 
tions. Work  upon  the  subsection  which  includes  the  plaintiff's 
property  was  not  begun  until  after  July  1,  1873,  two  months  after 
the  section  above  quoted  of  chapter  335,  Laws  1873,  went  into 
effect,  although  work  upon  one  of  the  subdivisions  of  section  12E 
was  begun  in  August,  1872.  In  Be  French,  30  Hun,  83,  affirmed 
93  N.  Y.  634,  the  validity  of  an  assessment  upon  property  embraced 
within  this  particular  subsection  for  the  construction  of  this  sewer 
was  vacated,  on  the  ground  that  work  had  not  been  begun  upon 
the  subsection  prior  to  May  1,  1873,  and  that  the  fact  that  wwk 
had  been  begun  upon  auotber  subdivision  of  section  12E  did  not 
render  the  assessment  valid.  The  case  referred  to,  as  held  by  the 
learned  judge  at  special  term,  is  decisive  of  the  one  at  bar.  See, 
also.  In  re  Blodgett,  91  N.  Y.  117.  The  plaintiff,  having  paid  the 
assessment  without  knowledge  or  notice  of  the  existence  of  the 
facts  rendering  it  void,  is  entitled  to  recover  the  sum  paid.  Mutual 
Life  Ins.  Co.  v.  City  of  New  York,  79  Hun,  482,  29  N.  Y.  Supp.  980, 
affirmed  144  N.  Y.  494,  39  N.  E.  386.  The  judgment  should  be 
affirmed,  with  costs. 
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HEDOBS  T.  PAYNE  «t  aL 

(Bnprune  Oonrt,  General  Term.  First  Department    Uarcb  15,  189S.) 

Abbsst  IK  Cnrn.  Cabkb— Rblbabb  from  Imfribokhkkt. 

Code  €!▼.  Proc.  t  672,  providing  that  wliere  a  judgment  creditor  delays 
tbe  enforcement  of  his  remedies  tor  tbe  purpose  of  allowing  the  debtor 
to  remain  in  prison,  the  debtor  shall  be  discharged  from  custody,  if  he  has 
already  been  taken  nnder  the  mandate,  or,  if  he  has  not  yet  been  im- 
prisoned, he  shall  be  relieved  from  Imprisonment  by  virtue  of  such  man- 
date, and  tliat  a  defendant  discluurged  as  prescribed  in  such  section  shall 
not  be  arrested  on  an  execution  Issued  on  the  judgment  in  the  action,  does 
not  authorise  an  order  relieving  tbe  debtor  from  imprisonment  under  an 
order  of  arrest  oe  nnder  execution,  where  be  has  been  arrested  nnder  tbe 
order  of  arrest,  and  has  procured  his  dlsdiarge  by  giving  an  undortaklng. 

Appeal  from  special  term,  New  York  comity. 

Action  by  James  Hedges  against  William  H.  Payne  and  another 
to  recover  possession  of  personal  property.  From  an  order  allow- 
ing a  supersedeas  and  relieving  defendant  William  H.  Payne  from 
imprisonment  under  an  order  of  arrest  and  execution  against  his 
person,  plaintiff  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BBIEN  and  PABKEB, 
JJ. 

Henry  E.  Howland,  for  appellant 
Arthur  H.  Smith,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  begun  in  the  year  1888,  to 
recover  possession  of  certain  personal  property,  or  the  value  there- 
of, in  case  delivery  cotild  not  be  had.  On  the  12th  of  January, 
1888,  an  order  of  arrest  was  issued  against  the  defendant  Payne, 
and  he  was  arrested  thereunder.  Subsequently  Payne  gave  an 
undertaking  under  subdivision  2  of  section  575  of  the  Ck>de  of  Civil 
Procedure,  the  defendant  having  been  released  by  the  sheriff  pre- 
viously under  an  improper  undertaking.  The  defendant  Payne 
having  answered,  the  issues  thus  raised  were  tried,  and  a  verdict 
rendered  for  the  plaintiff,  on  the  10th  of  April,  1891,  and  on  the 
8th  of  May,  1891,  final  judgment  was  entered  in  favor  of  the  plain- 
tiff against  the  defendant.  On  the  6th  of  June,  1891,  the  defend- 
ant Payne  appealed  to  the  general  term.  Judgment  of  afiirmance 
was  entered  in  March,  1892.^  The  defendant  gave  no  undertaking 
upon  this  appeal.  On  March  30,  1892,  execution  against  the  spe- 
cific property  was  issued,  with  the  alternative  directions  required 
by  section  1-731  of  the  Code  of  Civil  Procedure.  This  execution 
was  returned  unsatisfied  April  29,  1892.  On  June  30,  1892,  an 
execution  against  the  person  of  the  defendant  Payne  was  issued, 
and  returned,  "Not  found,"  August  27, 1892,  and  kept  alive  by  other 
executions  until  May  3, 1893.  On  the  16th  day  of  November,  1894, 
the  defendant  Payne  obtained  an  order  to  show  cause  why  he 
should  not  be  relieved  from  imprisonment  under  the  order  of  arrest 
above  mentioned,  or  any  execution  against  him,  issued  or  to  be 

1 17  N.  Y.  Supp.  809. 
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issued.     Tbia  motion  was  granted,  and  from  the  order  granting 
the  same  this  appeal  is  taken. 

The  motion  was  made  under  section  572  of  the  Code  of  Ctyfl 
Procedure,  which  is  as  follows: 

"Except  In  a  caae  where  an  order  ot  arrest  can  be  granted  onlj  ij  tt>e  ooart 
tf  the  plaintiff  nnreasonably  delays  tbe  trial  of  the  action,  or  neglects  to  enter 
Judgment  therein  within  ten  days  after  It  la  in  his  power  to  do  ao.  or  neg- 
lects to  Issue  execution  against  tbe  person  of  tbe  defendant  within  ten  day* 
after  the  return  of  the  executions  against  tbe  property,  and  in  any  e-roit  neg- 
lects to  Issue  tbe  same  within  three  months  after  the  entry  of  tbe  Judgmeot 
or  whenever  It  shall  appear  to  the  satisfaction  of  tbe  court  tliat  tbe  plalntiir 
In  an  action  or  a  Judgment  creditor  In  a  Judgment  delays  tbe  enforcement 
of  bis  remedies  therein  by  collusion,  or  for  tbe  purpose  of  allowing  tbe  debtor 
to  remain  In  prison  under  tbe  mandate  in  any  other  action  before  tbe  iaBulng 
of  tbe  mandate  In  fayor  of  such  creditor,  so  as  to  produce  a  coutinned  and  ex- 
tended Imprisonment  by  virtue  of  tbe  separate  mandates  In  tbe  dilTeivnt  ac- 
tions, tbe  defendant  must,  upcm  bis  application  made  upon  notice  to  tbe  plala- 
tifT,  be  discharged  from  custody,  if  be  lias  already  been  taken  under  tbe  man- 
date against  him  in  such  action;  or,  if  he  lias  not  yet  been  impriaoned 
therein,  be  relieved  from  Imprisonment  by  virtue  of  such  mandate  by  tbe 
court  in  which  tbe  action  was  commenced,  unless  reasonable  cause  is  shown 
why  tbe  application  should  not  be  granted.  A  defendant  discliarged  as 
pre8crll>ed  In  this  section  shall  not  be  arrested  upon  an  execution  i8snc^d  upoo 
tbe  Judgment  in  the  action." 

It  would  seem  that  this  section  has  no  application  to  executions, 
except  in  respect  to  such  as  may  be  issued  in  cases  where  a  defend- 
ant had  been  discharged  pursuant  to  this  section.  It  was  intended 
to  relieve  from  arrest  under  orders  of  arrest  where  the  diligence 
required  by  the  statute  was  not  used  by  the  plaintiff  in  chajrging 
the  defendant  by  execution.  The  relief  to  he  granted  seems  to 
show  that  this  must  be  the  interpretation  ttf  the  section.  If  the 
defendant  has  already  been  arrested,  he  must  be  discharged  from 
arrest;  if  not,  he  is  to  be  relieved  from  imprisonment  by  Tirtue  of 
the  order  of  arrest  The  word  "mandate"  is  used  (el^ance  of 
language  seemingly  being  considered  of  more  importance  by  the 
codifiers  than  precision  of  expression),  but  it  Is  evident  that  the 
mandate  referred  to  is  the  order  of  arrest  mentioned  in  the  l>egiB- 
ning  of  the  section.  The  defendant  in  this  action  had  been  ar- 
rested, and  consequently  the  second  provision  did  not  apply. 
Neither  can  the  first  apply,  because  the  defendant  had  already  be«i 
discharged  from  arrest  by  the  giving  of  the  undertaking  to  deliver 
the  chattels  sued  for,  or  pay  the  sum  recovered.  The  sureties 
under  such  an  undertaking  have  no  i)ower  to  surrender  their  prin- 
cipal (section  591),  and  the  defendant  was  not  even  constructively 
in  custody,  as  he  would  have  been  had  the  bail  such  power.  There 
was  no  situation,  therefore,  to  which  section  572  could  apply.  The 
court  could  not  discharge  the  defendant  from  custody  when  his 
discharge  had  already  taken  place,  and  the  defendant  was  not  in 
custody.  Neither  could  the  other  relief  provided  for  by  the  sec- 
tion be  granted,  because  the  defendant  had  been  imprisoned.  The 
order  appealed  from  must  be  reversed,  with  f  10  costs  and  di^nrae- 
ments,  and  motion  denied,  with  f  10  costa     All  concur. 
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PBOPLB  ex  rd.  MORRIS  T.  MARTIN  et  aL 
(Sapreme  Oonrt,  General  Term,  First  Department    Marcb  16,  1895.)  ' 

MUHIOIPAIi  COBPORATIOSB— DlBCBARSB  OF  POIilCEMAS— CERTIORARI. 

A  finding  by  police  commissioners  that  a  cbarge  against  a  police  officer 
18  true  will  not  be  disputed  where  there  is  sulficlent  evidence  to  sustain  it 

Certiorari  by  Patrick  T.  MorriB  to  review  the  action  of  Jamea  J. 
Martin  and  others,  composing  the  board  of  police  commissioner* 
of  ihe  city  of  New  York,  in  adjudging  the  relator  guilty  of  con- 
duct unbecoming  an  officer,  and  dismissing  him  from  tiie  force. 
Dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Louis  J.  Grant,  for  relator. 
Wm.  H.  Clark,  for  respondents. 

PARKER,  J.  The  captain  of  the  Second  precinct,  about  October 
23,  1889,  charged  Patrolman  Morris,  this  relator,  before  the  board 
of  police  commissioners,  with  n^lect  of  duty  and  conduct  unbe- 
coming an  officer,  the  specification  being: 

"Said  patrolman  Patrick  T.  Morris  did  during  his  tour  of  patrcJ  duty,  on 
tbe  evening  of  October  21,  1889,  at  lOflO  o'clock,  leave  his  post,  and  enter  the 
liquor  store  of  John  Campbell,  comer  of  Albany  and  West  streets,  and  engage 
in  an  altercation  with  William  F.  Campbell,  barkeeper,  and  drew  a  pistol  on 
said  Campbell,  and  discharged  the  same,  not  in  self-defense." 

A  hearing  was  had,  in  the  course  of  which  Morris  testified  in 
his  own  behalf,  and  it  resulted  in  a  finding  that  the  charges  were 
true,  and  Morris  was  dismissed  from  the  force. 

This  court  is  asked  on  this  proceeding  to  reverse  the  decision  of 
the  police  commissioners.  Whether  the  specifications  were  in  all 
respects  true  may  possibly  be  open  to  debate.  But  there  was  one 
incident  of  that  occasion,  about  which  there  is  no  controversy 
•whatever,  which  could  have  been  added  to  the  specifications  with- 
out in  any  way  weakening  the  force  of  the  charge,  namely,  that 
William  F.  Campbell  was  killed  by  the  discharge  of  the  pistol  by 
Morris.  Patrick  Rice,  a  bartender  in  the  employ  of  John  Campbell 
of  No.  86  West  street,  testified  that: 

"On  the  evening  of  October  2lBt,  William  F.  Campbell,  the  dead  man,  was 
in  the  store.  That  about  20  minutes  past  10  Officer  Morris  came  into  the  store, 
and  asked  witness  for  a  whlskbroom,  which  he  used  npon  his  coat  ajnd  went 
out  A  few  minutes  later  he  opened  the  door,  and  beckoned  me  to  come  out 
and  he  Inquired,  "Who  Is  that  tall  young  man  standing  In  front  of  the  bar 
wttli  a  white  coat  on?'  I  says,  That  is  the  boss'  brother.'  He  says,  'He  ha« 
got  a  revolver  In  his  pocket'  Officer  Moody,  who  wa«  standing  by,  said  to 
Officer  Morris.  'He  has  got  a  permit  to  carry  it'  Morris  said,  'I  don't  care 
whether  be  has  or  not  I  am  going  to  take  it  oft  him'.'  And  he  walked  up  to 
Mr.  Campbell,  and  said,  'Young  man,  you  got  a  revolver  In  your  pocket' 
Campbell  said,  'I  have  not'  'What  did  you  do  with  it?'  he  said,  running  his 
hand  in  his  coat  pocket  Campbell  said,  'It  Is  b^ind  the  bar.'  So  Mr.  Camp- 
bell walks  around  behind  the  bar,  and  took  oti  his  overcoat  and  undercoat  and 
hat  and  picked  up  the  revolver,  and  held  It  behind  his  back  like  this,  and 
says,  1  am  In  my  place,  and  I  don't  give  a  damn  for  you,  although  you  are 
an  officer.'    Morris  put  bis  band  in  hts  hip  pocket  and  pulled  out  his  revolver. 
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and  he  says,  'Ton  are  not  the  only  man  that's  got  a  revolver,  and  If  you  don't 
leave  that  down  on  the  bar  I  will  shoot  you  dead.'  He  [Campbell]  did  leave 
the  revolver  down,  and  he  [defendant]  says,  'If  you  don't  leave  that  there  till 
I  go  around  and  take  you  out,  I  will  shoot  you  dead';  walking  around  behind 
the  bar.  Mr.  Campbell  picked  up  his  revolver,  and  walked  with  it  behind  his 
back  towards  Morris.  He  [defendant]  says,  'You  leave  that  revolver  down 
again;  if  yon  don't,  I  wUl  shoot  you  dead.'  Mr.  Campbell  left  it  back  on  the 
bar.  He  [defendant]  ran  and  grabbed  hold  of  Mr.  Campbell  with  his  right 
hand.  He  had  the  strings  of  his  club  around  his  hand  like  this,  and  the  club 
In  his  hand,  and  he  told  him  again  he  would  shoot  blm  dead.  Leaving  him 
stand  at  the  end  of  the  bar,  he  walked  In  behind  the  bar.  I  picked  up  the 
revolver,  and  laid  it  under  the  cigar  case,  where  he  first  took  it  from.  Mor- 
ris went  to  end  of  the.  bar,  where  he  left  him  in  charge  of  Officer  Moody,  and 
he  says,  'Where  is  that  revolver?*  Campbell  made  no  answer.  He  walked 
behind  the  bar  again,— walked  24  or  25  feet  behind  the  bar,— picking  up  the 
revolver  where  I  left  it  down,  and  walking  to  Mr.  Campbell;  and  about  three 
feet  from  Campbell  he  raised  It  in  his  hand,  like  that,  and  fired  at  him.  Q. 
He  said  nothing  at  the  time  he  fired  the  revolver?  A.  I  could  not  say  he  said 
anytiilng.  Q.  He  held  his  hand  iq>  like  that?  A.  He  held  his  hand  np  like 
that,  polntlnig  the  revolver  down." 

Ithe  relator's  version  of  the  transaction  is  somewhat  different. 
He  said: 

"I  says  to  Moody,  'Ton  stay  there,  and  I  will  get  the  pistol  away  fnun  hUn.' 
I  entered  the  liquor  store,  and  I  says  to  Campbell,  'You  better  leave  that 
pistol  behind  the  bar,  or  give  it  to  the  bartender;  you  are  not  fit  to  carry  a 
platoL'  He  says,  'I  have  a  permit  to  carry  It'  I  says,  'If  you  have  a  permit 
you  should  not  abuse  it,  as  you  did  down  street  a  few  mlnutee  ago.'  He  rush- 
ed behind  the  bar,  and  took  his  two  coats  and  hat  off,  and  took  the  pistol  out 
of  his  overcoat  pocket,  and  put  his  hand  on  the  bar,  and  says,  'Yon  get  out,' 
pointing  the  pistol  at  me.  I  says,  'Don't  point  that  pistol  at  me;  yon  put  that 
revolver  down,  or  I  will  shoot  you.'  Q.  You  said  that?  A.  Yes.  Then  he  put 
the  revolver  behind  the  bar,  and  he  came  out  from  behind  the  bar,  and  he  took. 
hold  of  my  stick,  and  tried  to  get  It  away  from  me.  Moody  seen  blm  and  me 
together,  and  he  Jumped  in,— Officer  Mooidy.  I  says  to  Moody,  'You  take  hold 
and  keep  him  there,  and  I  will  get  the  plstoL'  I  walked  behind  the  bar,  and 
took  the  pistol,  and  took  it  In  that  manner  (holding  hand  out);  and  came  oat 
from  the  bar.  I  lifted  the  pistol  in  that  manner,— it  was  a  self-cocking  pistol, 
double-action  pistol,— and  as  I  did  it  struck  on  the  bar,  and  the  pistol  went 
off.  Moody  threw  up  his  hands,  and  I  said,  'My  God,  Moody,  It  is  an  acci- 
dent!'   X  thought  Moody  was  shot    Then  I  see  the  man  droik" 

Other  witnesses  gave  their  recollection  of  the  occurrence.  Whik 
they  differ  as  to  certain  details,  there  was  evidence  adduced  in 
support  of  every  material  allegation  of  the  specifications.  Indeed, 
there  is  no  controversy  about  any  of  the  allegations  save  one,  for 
he  did  leave  his  post  of  duty;  entered  the  liquor  store  of  Campbell; 
engaged  in  an  altercation  with  William  F.  Campbell;  discharged  a 
pistd,  and  did  not  do  it  in  self-defense,  for  Campbell  was  at  the 
moment  under  arrest  by  Officer  Moody.  The  dispute  arises  over 
the  specification  that  he  drew  the  pistol  on  Campbell.  Morris  says 
that  its  discharge  was  an  accident.  It  is  not  unlilcely  that  that 
may  have  been  so,  but  that  he  pointed  it  towards  him,  and  intended 
to  do  so,  there  is  no  reasonable  chance  for  doubt  His  purpose  may 
have  been  to  impress  the  residents  of  this,  to  him,  new  precinct  that 
he  was  a  dangerous  officer  to  trifle  with.  Whatever  the  purpose, 
the  finding  of  the  commissioners  that  he  drew  the  pistol  on  Camp- 
bell has  sufficient  evidence  to  support  it.  Within  the  rule  of  Peo- 
ple ex  rel.  McAleer  v.  French,  119  N.  Y.  502,  23  N.  E.  1061,  and 


Digitized  by 


Google 


Sap.  Gt.]  PBOFLB  O.  WEIX8.  973 

People  ex  rel.  MaBteraon  t.  French,  110  N.  Y.  494, 18  N.  E.  133,  the 
action  of  the  police  commissioners  must  be  sastained.  The  writ 
■honld  be  dismissed,  with  costs  to  the  respondents. 

O'BBIEN,  J.,  concara 

VAN  BBUNT,  P.  J.  I  concur.  It  look*  as  though  the  relator 
was  guilty  oi  murder. 

ai  Misc.  Bep.  239.)  < 

PBOFLB  ex  reL  COCHRANE  t.  WELLS  et  aL,  Commissioners  of  Excise. 

(Supreme  Court,  Special  Term,  Kings  County.     February,  1895.) 

^nsBB  ComciBBiOHEBS — Tbahsfek  of  Lioanss— Recokbidkrino  Acrioir. 

The  excise  commlBslonerB,  by  granttaig  an  application  to  transfer  a  liquor 
license,  completely  perform  tlie  judicial  duty  Imposed  on  them,  leaving 
only  the  miiUsterlal  duty  ot  issuing  their  certiflcate  of  transfer;  and  they 
cannot  afterwards  reconsido:  their  action,  on  the  ground  that  they  bad 
overloolced  certain  objections  which  liad  l)een  interposed  to  tlie  application. 

Application  by  William  Cochrane  for  a  writ  of  mandamus  to 
compel  Leonard  R  Wells  and  others,  commissioners  of  excise,  to 
deUver  a  certiflcate  authorizing  the  transfer  of  a  liquor  license 
from  one  Joseph  Scotto  to  relator. 

Paul  E.  De  Fere,  for  rdator. 

Jacob  Brenner,  for  respondent  board. 

GAYKOB,  J.  The  following  facts  are  established:  Joseph  Scot- 
to held  a  license  to  sell  liquors  upon  Us  premises  on  Sixtieth 
street,  which  will  expire  on  May  1st  next  On  August  6,  1894,  by 
a  written  assignment  on  the  back  of  it,  he  transferred  the  said 
license  to  the  relator.  On  the  next  day  the  relator  applied  to 
the  commissioners  of  excise  of  the  city  of  Brooklyn  for  their  per- 
mission for  such  transfer,  and  also  for  their  permission  that  he 
carry  on  business  under  the  said  license  upon  other  premises; 
namely,  his  store  on  Sixty-Fifth  street  The  statute  vests  the  com- 
missioners with  power  and  discretion  to  grant  permission  for  the 
transfer  of  licenses  from  person  to  person,  and  from  place  to  place. 
Laws  1892,  c.  401,  §  26,  amended  by  Laws  1893,  c.  480.  The  re- 
lator made  his  application  in  due  form,  filed  the  statutory  bond, 
■and  complied  with  every  requirement  The  commissioners  there- 
upon had  presented  to  tiiem  a  matter  not  calling  for  mere  minis- 
terial action  on  their  part,  but  for  an  exercise  of  the  judicial  power 
and  discretion  vested  in  them.  They  had  to  exercise,  first,  their 
judicial  function  of  deciding  whether  they  would  grant  the  two 
transfers,  which  involved  the  licensing  of  both  the  relator  and 
his  place;  and,  if  they  granted  them,  then  would  come  the  mere 
ministerial  act  and  duty  of  issuing  the  prescribed  written  certifi- 
cate (section  26);  the  same  as  the  entering  of  a  judgment  follows 
the  rendering  of  it  The  commissioners  advertised  the  application 
in  the  usual  way,  and  on  August  29th,  when  it  was  reached  in 
due  order,  they  granted  it  They  evidenced  their  action  by  an 
indorsement  of  approval  upon  the  application  and  upon  the  bond. 
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and  by  a  resolution  entered  upon  their  minutes,  which  In  so  manj 
-words  granted  the  application,  and  stated  the  person  from  and  to 
whom,  and  the  place  from  and  to  which,  the  transfers  were  made. 
The  judicial  duty  devolved  upon  them  was  thus  completely  per- 
formed. On  October  13,  1894,  the  commissioners  passed  a  reso- 
lution reconsidering  the  foregoing  resolution,  and  denying  the  ap- 
plication. Meanwhile  they  had  notified  the  relator  of  objections 
to  the  licensing  of  his  place,  which  they  had  overlooked  on  the 
day  of  granting  his  application,  and  discovered  on  the  next  day, 
and  had  heard  such  objections,  the  relator  being  present  with  coun- 
sel. The  relator  insists  that  they  must  issue  the  certificate  of  trans- 
fer to  him. 

It  seems  to  me  that  the  recent  case  of  People  t.  Wemple,  144  IS. 
Y.  478,  39  N.  E.  397,  requires  that  I  grant  this  application,  in 
that  case  the  facts  were  that  an  application  was  made  to  the  state 
comptroller  by  an  alleged  occupant  of  land  to  redeem  such  land 
from  a  tax  sale.  It  was  resisted  by  another,  and  the  contestants 
agreed  to  postpone  its  consideration  until  the  determination  of  a 
pending  ejectment  action  against  the  applicant,  which  involved  the 
question  of  the  occupancy  <rf  the  land.  A  new  comptroller  suc- 
ceeded, and,  being  ignorant  of  this  arrangement,  granted  the  appli- 
cation, and  made  an  order  accordingly.  The  applicant  was  beaten 
in  the  ejectment  action,  and  thereupon  application  was  made  to 
the  comptroller  by  the  contestant  to  vacate  his  said  order  of  re- 
demption. His  refusal  to  do  so  was  upheld  on  the  ground  that 
his  action  in  granting  the  redemption  was  judicial,  and  ther^ore 
not  open  to  review  by  himself.  That  case  was  more  extreme  than 
the  one  now  before  the  court  The  comptroller  would  not  have 
granted  the  redemption  order  if  he  had  known  of  the  arrangement 
to  await  the  result  of  the  ejectment  action.  He  really  acted  by 
mistake.  The  rule  is  strict,  and  may  sometimes  seem  unreasona- 
ble; but,  after  all,  it  is  seated  in  deep  reason  and  sound  policy, 
for  if  those  who  act  judicially  were  allowed  upon  this  pretext  or 
that,  or  for  this  alleged  oversight  or  that,  to  turn  back  and  review 
their  own  acts,  it  would  result  in  the  grave  consequences  which 
always  follow  instability  and  vacillation  in  government  That  dis- 
putes and  uncertainties  be  settled  is  generally  of  m(Nre  importance 
than  how  they  are  settled.  Tbat  the  relator  afterwards  appeared 
upon  the  hearing  does  not  show  acquiescence  on  his  part,  for,  a» 
the  return  itself  alleges,  he  then  had  no  knowledge  of  the  decision 
of  the  commissioners  in  his  favor.  Acquiescence  may  only  be  pred- 
icated upon  full  knowledge  of  the  facts.  There  is  no  room  to  even 
question  the  entire  good  faith  of  the  commissioners.  Let  final  or- 
der  for  the  relator  be  entered. 


(11  Misc.  Bep.  237.) 

OILLIO  T.  GEORGE  a  TBBAOWBLL  OO. 

(Supreme  Court,  Special  Term,  Albany  County.    Febniary,  180K,) 

Attachment— Lkvy—Propkbtt  Taken  ihto  Actcax<  Pobsbbsiox. 

Under  Code  Civ.  Proc.  I  640,  providing  that  a  levy  on  personal  property 
capable  of  manual  delivery  must  be  made  "by  taking  Qie  same  Into  tlM 
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BherilTs  actual  coBtody."  a  Hen  Is  obtatned  only  on  prc^erty  taken  Into 
actiial  custody;  and  where  a  part  of  a  debtor's  property  Is  seized  under 
attachment,  and  afterwards  the  balance  of  his  property  Is  seized  under 
other  attachments,  the  subsequent  attachments  are  Hens  on  the  property 
seized  under  them  prior  to  the  first  attachment,  and  to  an  execution  is- 
med  on  the  Judgment  recovered  In  the  first  attachment  suit 

Action  by  Henry  P.  Gillig  against  the  George  C.  Treadwell  Com- 
pany. Plaintiff  moves  to  compel  the  sheriff  to  apply  the  proceeds 
of  the  property  taken  by  him  under  attachment  suit  in  favor  of 
other  creditors  to  the  payment  of  an  execution  issaed  on  attach- 
ment obtained  by  plaintiff.     Denied. 

Bobert  6.  Scherer  and  Taylor  &  Thompson,  for  plaintiff. 

Ik  G.  Beed  and  Bowers  &  Sands,  for  attaching  creditors. 

Zeb  A.  Dyer,  for  the  sheriff. 

HEBBIGE,  J.  On  the  8th  day  of  January,  1894,  an  attachment 
-was  issued  in  the  above-entitled  action  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  under  it  certain  personal  property  was 
levied  upon  and  taken  into  the  actual  custody  of  the  sheriff  of  Al- 
bany county.  Thereafter  another  attachment  was  issued  in  an  ac- 
tion wherein  the  Bpraker  Bank  of  Ganajoharie  was  the  plaintiff, 
And  the  defendant  herein  was  the  defendant,  and  certain  other  per- 
sonal property  was  levied  upon  and  taken  into  actual  custody  by 
the  sheriff  under  such  attachment  A  third  attachment  was  subae- 
<}uently  issued  against  the  same  defendant  in  an  action  in  which 
Hugh  J.  Grant,  as  receiver,  was  the  plaintiff,  and  another  portion 
4rf  the  defendant's  property  was  levied  upon  and  taken  into  actual 
custody  by  the  sheriff  by  virtue  of  said  attachment  The  plsdntrff 
herein  obtained  judgment  in  the  action  on  or  about  the  1st  day  of 
December,  1894,  and  thereafter  the  sheriff  sold  the  property  in  his 
hands  held  by  him  under  said  several  attachments,  and  applied  the 
proceeds  of  that  portion  thereof  levied  upon  under  the  plaintiff's 
attachmaat  to  the  satisfaction  of  plaintiff's  execution.  It  wtas  insuf- 
ficient to  wholly  satisfy  such  execution,  and  the  plaintiff  now  makes 
this  motion  to  the  court  to  compel  the  sheriff  to  apply  the  proceeds 
■of  the  sale  of  defendant's  property  levied  upon  by  him  under  the 
two  other  attachments  in  satisfaction  of  the  plaintiff's  execution. 
Under  an  attachment  the  property  of  the  person  proceeded  against 
is  seized  and  held  in  the  custody  of  the  law  to  satisfy  any  judgment 
that  may  be  obtained  by  the  plaintiff  in  such  proceeding  against  the 
defendant  therein.  When  property  is  so  attached,  no  other  lien,  by 
execution,  attachment,  or  otherwise,  can  be  obtained  upon  such 
property,  except  in  subordination  and  secondary  to  the  claim  of  the 
party  procuring  the  attachment  The  lien  of  such  attachment  does 
not  obtain  unless  the  property  is  taken  "into  the  sheriff's  actual 
custody"  (Code  Civ.  Proc.  §  649; »  Anthony  v.  Wood,  96  N.  Y.  180, 
187),  and  no  more  property  is  to  be  seized  by  virtue  of  such  attach- 

1  Code  Civ.  Proc.  {  649,  provides  that  "a  levy  under  a  warrant  of  attadi- 
ment  must  be  made  as  follows:  *  *  *  (2)  Upon  the  personal  pr<^>erty  capa- 
ble of  mannal  delivery  *  *  *  by  taking  the  same  into  the  dierifTs  actual 
■custody." 
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ment  than  ao  much  aa  may  be  neceaaaiy  to  satisfy  the  plaintdfrs  de- 
mand, with  costs  and  disbursements  (Code  Civ.  Proc.  §  641).  In 
these  respects  it  differs  from  an  execution,  whicb  becomes  a  lien 
upon  all  the  defendant's  personal  properly  in  the  county  to  whidi 
such  execution  is  issued  as  soon  as  it  is  placed  in  the  sheriffs  hands 
for  execution.  Now,  whether  it  is  held  that  the  lien  of  an  execu- 
tion, issued  in  an  action  wherein  an  attachment  has  previously  been 
issued,  attaches  at  the  time  the  execution  is  issued,  or  dates  back 
to  the  levy  of  the  attachment,  is  of  no  consequence.  If  it  attaches 
at  the  time  of  its  issuance,  it  can  only  attach  to  the  properly  sub- 
ject to  any  lien  obtained  prior  thereto.  If  we  hold  that  it  relates 
back  to  the  time  of  the  levy  under  the  attachment,  then  it  mnst  as 
of  that  time  become  a  lien  only  upon  the  property  attached.  In 
this  case  the  property  actually  taken  into  custody  of  the  siherlff  by 
virtue  of  the  plaintiff's  attachment  has  been  applied  to  the  satisfac- 
tion of  his  execution,  and  the  lien  of  the  other  attachments  was  ob- 
tained prior  to  the  issuing  of  the  execution,  and  was  upon  separate 
and  distinct  property  from  tliat  levied  upon  under  plaintiff's  at- 
tachment, and  it  must  be  hdd  to  satisfy  the  claims  of  the  plaintiffs 
in  those  actions.  The  lien  of  the  plaintiff's  execution  in  this  ac- 
tion upon  property  not  taken  into  actual  custody  by  the  sheriff  un- 
der his  attachment  is  subordinate  to  the  claims  of  the  attaching 
creditors  in  the  other  actions  referred  to,  and  for  that  reason  the 
motion  of  the  plaintiff  at  this  time  must  be  denied,  with  flO  costs, 
without  prejudice,  however,  to  the  right  of  the  plaintiff  to  renew 
said  motion,  if  in  the  future  the  lien  of  the  other  attachments  shoold 
be  removed,  or  the  claims  of  the  plaintiffs  thereon  be  satisfied,  tear* 
ing  a  surplus.     Motion  denied,  with  $10  costs. 


BBILLT  et  aL  T.  LBB. 
(Supreme  Oourt,  Oeneral  Term,  First  Department    Mardi  IB,  ISBK,) 

OOURTEBCLAIU— CLAnC  I70T  Dns. 

In  an  action  to  recover  the  contract  price  of  work  dooe^  a  oonnterdalia 
under  a  provlsioa  of  the  contract  that  defective  work  shoold  be  rebuilt  at 
the  expense  of  plalntlfT  cannot  be  maintained  where  the  rebnilding  ol  d*> 
fectlve  work  has  not  been  completed. 

Appeal  from  judgment  on  report'of  referee. 

Action  by  Thomas  W.  Beilly  and  John  (yCkmnor  against  John  &, 
Lee.  From  a  judgment  in  favor  of  plaintiffs  for  12,378.27,  and  dis- 
missing defendant's  counterclaim,  defendant  appeala  Ai&rmedL 
For  former  report,  see  16  N.  Y.  Supp.  313. 

Argued  before  VAN  BRUNT,  P.  J,  and  PABKEB^  J. 

Artemas  B.  Smith,  for  appellant 
L.  Laflin  Kellogg,  for  respondents. 

PABKEB,  J.  The  complaint  alleged  two  separate  causes  of  ac- 
tion, growing  out  of  two  different  contracts.     As  to  <me  there  is 


Digitized  by 


Google 


Sup.  Ct.]  REILLY  V.  LEK.  977 

no  dispnte,  and  for  convenience  we  shall  treat  the  matters  in  con- 
troversy as  if  but  one  cause  of  action  was  pleaded  in  the  complaint. 
In  brief,  it  wa«  for  a  balance  claimed  to  be  due  under  a  written  con- 
tract entered  into  between  the  parties  to  this  action  in  June,  1889, 
by  which  the  plaintiffs  agreed  to  build,  construct,  and  finish  "in  the 
most  substantial  and  workmanlike  manner,  and  to  the  satisfaction 
and  acceptance  of  the  engineer  or  engineers  in  charge  of  the  Penn- 
sylvania, Poughkeepsie  and  Boston  Railroad  Company,  all  the 
masonry  work  required  to  be  done  by  the  first  party  (this  defendant) 
for  the  bridge  to  be  constructed  by  it  across  the  Lehigh  river  at  or 
near  Slatlngton,  Pennsylvania."  And  the  defendant  engaged  that 
whenever,  in  the  opinion  of  the  said  engineer  or  engineers  in  charge, 
the  said  work  should  be  completely  finished  in  every  respect,  and 
performed  agreeably  to  the  various  stipulations  and  specifications 
In  the  said  agreement  contained,  and  the  said  engineer  or  engineers 
in  charge  should  have  furnished  to  the  defendant  a  certificate  to 
that  effect,  together  with  an  estimate  of  the  quantity  of  work  done 
by  the  plaintiffs,  he  would,  within  20  days  thereafter,  pay  the  plain- 
tiffs the  amount  found  to  be  due.  Performance  by  the  plaintiffs, 
and  the  making  and  delivery  of  the  required  certificate  and  estimate 
by  the  engineer  in  charge,  under  which  they  claimed  to  be  due 
f  1,671.96,  were  also  alleged.  The  answer  put  in  issue  the  allega- 
tions  of  performance  and  the  making  of  the  certificate  and  estimate 
by  the  engineer,  and  by  way  of  counterclaim  asserted  that  the  plain- 
tffls  failed  to  construct  the  masonry  in  a  substantial  and  workman- 
like manner,  as  required  by  said  agreement;  and  that  a  portion  of 
the  work  was  so  defectively  done  tiiat  it  was  rebuilt  at  defendant's 
expense,  and  the  sum  expended  therefor  defendant  claimed  the 
right  to  recover  against  the  plaintiffs  under  the  fifth  provision  of  the 
contract,  which  is  as  follows: 

"Fifth.  It  is  mntoally  agreed  between  the  parties  hereto  that,  if  the  aeoond 
party  shall  execute  any  part  of  such  work  defectively,  then  such  defective 
work  shall  be  rebuilt  at  the  expense  of  the  party  of  the  second  part,  up<m  re- 
ceiving the  order  from  the  engineer  or  engineers  in  charge  to  that  efTect." 

The  referee  found  that  the  engineer  in  charge  did  not  furnish  to 
the  defendant  a  certificate  that  the  work  had  been  performed  in  a 
substantial  and  workmanlike  manner,  nor  make  and  deliver  to  the 
plaintiffs  an  estimate  of  the  quantity  of  work  done,^y  the  plaintiffs, 
all  of  which  was,  by  the  terms  of  the  contract,  a  condition  precedent 
to  a  right  of  recovery  by  the  plaintiffs;  and  he  further  found  that 
there  was  no  proof  of  a  waiver  of  such  certificate  by  defendant  In 
accordance  therewith  he  held  that  the  plaintiffs  were  not  entitled  to 
recover  any  sum  whatever,  and  directed  judgment  accordingly.  His 
report  also  directed  that  judgment  should  be  entered  dismissing 
the  counterclaim  set  forth  in  the  answer,  but  not  upon  the  merits. 
With  the  reasons  for  the  decision  respecting  the  counterclaim  as 
stated  in  the  referee's  opinion,  the  appellant  is  dissatisfied.  We 
shall  refrain  from  a  discussion  of  them,  however,  on  this  review, 
because  we  think  the  decision  must  be  upheld  upon  other  grounds, 
and  it  matters  not  whether  proper  reasons  are  given  for  rendering 
a  correct  judgment. 

v.S2N.Y.8.no.8 — 62 
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Aflsoming  the  defeadant's  contention  to  be  otwrect,  that  mder 
the  fifth  provision  of  the  contract,  which  we  hare  qooted,  he  was 
entitled  to  recover  of  plaintiffs  the  expense  of  rebuilding  die  pier, 
which  it  is  proved  was  done  by  the  railroad  company  with  whom 
the  defendant  had  contracted  to  do  the  work,  which  he  sobseqaentlr 
subcontracted  to  these  plaintiils,  and  which  was  done  at  a  cost 
exceeding  |3,000,  he  certainly  conld  not  recover  until  after  perform- 
ance; and  performance  conld  not  be  undertaken  until  sifter  the 
order  from  the  engineer  or  engineers  in  charge  to  that  effect  had 
been  received.  They  might  have  provided  otherwise,  but  they 
ohose  this  method  of  guarding  against  defective  work,  and,  in  effect, 
provided  that  the  remedy  for  unskillful  performance  on  the  part  of 
the  plaintiffs  should  be  the  rebuilding  of  such  work  as  should  be 
done  defectively.  Even  that  was  not  left  to  the  discretion  of  the 
defendant,  for  it  was  further  conditioned  that  the  rebuilding  should 
only  be  done  upon  an  order  of  the  engineer  in  charge.  There  was 
controversy  on  the  trial  whether  the  order  was  properly  made  by 
the  engineer  and  received  by  the  party  to  be  affected;  and  whether 
the  rebuilding  was  done  at  the  expense  of  the  party  of  the  second 
part  But  that  is  of  no  moment  in  the  present  discussion,  for,  con- 
ceding the  defendant's  contention  in  such  respects  to  be  correct, 
nevertheless  a  cause  of  action  in  his  favor  could  not  arise  tha%frora 
until  performance  had  been  completed;  and  it  was  not  completed 
until  after  the  commencement  of  this  action.  At  that  time  defend- 
ant could  not  have  commenced  an  action  against  the  plaintiffs  to 
recover  for  the  expense  incurred  in  rebuilding  the  pier,  for  the 
rebuilding  had  not  been  finished,  and  his  cause  of  action  was  not. 
therefore,  complete.  And  it  was  none  the  less  necessary  that  he 
should  have  a  complete  cause  of  action  in  order  to  set  it  up  by  way 
of  counterclaim  against  these  plaintiffs.  Patterson  v.  Patterson,  ^ 
N.  Y.  574;  Taylor  v.  Mayor,  etc.,  of  New  York,  82  N.  Y.  10.  While 
the  counterclaim  was  dismissed,  the  dismissal  waa  not  upon  the 
merits,  so  the  defendant  is  not  thereby  deprived  of  his  right  to 
enforce  his  causes  of  action  if  it  has  in  the  meantime  become  or 
shall  become  complete.  The  decision  of  the  referee  in  dismisan^ 
the  counterclaim  is  also  justified  by  the  decision  in  Walker  t.  Mil- 
lard, 29  N.  Y.  375.  In  that  case  the  plaintiff  sought  to  recover  a 
balance  claimed  to  be  due  under  a  building  contract.  The  de- 
fendant answered  that  plaintiff  could  not  recover,  because  of  his 
failure  to  fully  perform  the  contract,  and  by  way  of  counterclaim 
demanded  damages  for  defective  performance.  It  was  held  that  the 
plaintiff  had  committed  a  breach  of  his  contract,  and  could  not  re- 
■cover,  and  also  that  defendant  conld  not  recover  on  his  counter 
•claim.  The  reason  assigned  is  briefly  stated  in  the  opinion  of  John- 
«on,  J.,  as  follows: 

"He  alleRes  that  the  plaintiff  has  brtAen  the  contract,  or  failed  to  perfonn 
It.  and  cannot,  therefore,  compel  him  to  pay,  and  yet  insists  that  he  can  cora- 
•pel  the  plaintiff  to  pay  for  defects  in  the  work,  for  which  the  latter  gets  no 
compensation.  This,  I  apprehend,  he  can  scarcely  be  allowed  to  do.  He 
cannot  both  repudiate  the  contract,  and  enforce  it,  in  the  same  action.  Had 
the  defendant  brought  his  action  to  recover  damages  for  the  nonp^lbrmance 
of  the  contract  on  the  part  of  the  plaintiff,  it  would  have  l>een  neceasary  for 


Digitized  by 


Google 


Sup.  Ot.]  BKILLY   V.   LEB.  979 

him  to  allege  perfwmance  or  an  offer  to  perform,  on  bis  part,  or  he  wonld 
not  hare  stated  a  cause  of  action.  Certainly  he  is  in  no  better  situation  in 
regard  to  his  own  counterclaim,  as  defendant  Having  Interposed  the  plaintiff's 
breach,  in  avoidance  of  liis  own  obligation  to  pay,  and  procured  a  ruling  to 
that  effect  in  Iiis  favor,  he  is  in  no  situation  to  enforce  the  contract  against  the 
other  party,  in  any  particular,  especially  In  the  same  action." 

This  case  was  cited  and  followed  in  Woodward  ▼.  Fuller,  80  N. 
T.  312.  The  same  question  came  before  the  court  in  Lennon  v. 
Smith,  124  N.  Y.  578,  27  N.  E.  243.  In  that  case  the  plaintiff  con- 
tracted to  build  a  cellar  within  a  certain  time,  and  it  was  agreed 
that  a  penalty  of  f20  a  day  should  be  enforced  for  each  day  the 
work  should  remain  unfinished  beyond  the  term.  In  an  action 
brought  to  recover  the  contract  price  the  referee  decided  that  there 
was  a  substantial  breach  of  contract  upon  the  part  of  plaintiff 
available  to  defeat  recovery  by  him;  and,  having  decided  that  the 
defendant  was  entitled  to  be  relieved  from  the  obligations  of  the 
contract  by  reason  of  the  breach  by  plaintiff,  he  proceeded  to  award 
damages  in  favor  of  defendant  and  against  the  plaintiff  in  the 
sum  of  $540  for  nonperformance  of  the  contract.  In  reviewing 
that  judgment  the  court  said: 

"She  could  not  repudiate  the  contract  for  the  purpose  of  barring  the  plain- 
tiff's claim  for  his  work,  and  at  the  same  time  make  It  effectual  for  the  recov- 
ery of  damages  against  him  for  its  breach,  although  she  might,  if  the  facts 
permitted,  recover  damages,  if  any  there  were,  in  excess  of  the  price  or  value 
of  the  plaintitTs  worlc  And  the  reason  is  that,  in  such  case,  the  contract  is 
permitted  to  remain  operative  for  the  purpose  of  the  remedy  and  relief  of 
both  parties  to  it,  and  it  Is  no  less  essential  to  support  the  defendant's  claim 
for  damages  than  it  is  to  sustain  that  of  the  plaintiff  founded  upon  it  for  his 
work.  It  Is  apparent  that  a  rule  having  the  effect  to  give  one  of  the  parties 
to  a  contract  th^  benefit  of  It  to  the  exclusion  of  the  other  in  the  same  action 
would  oe  might  work  very  unjustly  to  the  latter,  and  quite  unreasonably  to 
the  profit  of  the  former." 

If  it  should  be  assumed  in  this  caee  that  the  cause  of  action 
which  defendant  set  up  by  way  of  counterclaim  was  a  completed 
cause  of  action,  nevertheless  he  w^as  not  entitled  to  recover  on  it, 
because  he  interposed  the  plaintiffs'  breach  of  the  contract  to  pre- 
vent any  recovery  by  them,  and  obtained  a  decision  in  his  favor, 
whereupon  he  deprived  himself  of  the  right  to  recover  in  that  ac- 
tion damages  against  the  plaintiffs  because  of  such  breach.  Had  he 
permitted  a  recovery  by  the  plaintiffs  for  the  amount  due  them  un- 
der the  contract,  he  would  have  been  entitled,  under  the  authority 
of  Lennon  t.  Smith,  and  upon  principle,  to  counterclaim  his  dam- 
ages against  them,  although  they  might  have  largely  exceeded  th* 
amount  due  to  the  plaintiffs  under  the  contract;  and  for  such  excess 
he  would  have  been  entitled  to  an  affirmative  judgment  against 
them. 

If  the  views  expressed  are  correct,  it  is  unnecessary  to  consider 
the  exceptions  taken  to  the  admission  of  evidence,  and  to  the  re- 
fusals of  the  referee  to  find  certain  facts  which  were  requested  by 
the  defendant,  for,  if  the  rulings  had  been  otherwise,  the  result 
could  not  have  been  affected.  Presumptively  both  parties  were  en- 
titled to  costs,  under  section  3234  of  the  Code  of  Civil  Procedure, 
but  it  does  not  appear  that  the  defendant  presented  a  bill  of  costs 
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for  tazation,  or  aaked  to  have  his  costs  inserted  in  the  jadgment. 
The  defendant's  remedy  was  to  have  presented  his  bill  of  costs  to 
the  clerk,  and  had  them  taxed,  and,  if  he  had  refused  to  enter  them 
in  a  judgment,  to  have  made  a  motion  that  they  be  so  entered. 
The  judgment  should  be  affirmed,  with  costs,  but  without  prejudice 
to  the  right  of  the  defendant  to  move  for  a  correction  of  the  jadg- 
ment below  in  respect  to  costs. 


HAND  T.  DINNINY. 

(Supreme  Conrt,  General  Term,  First  Department    March  15,  1896.) 

HsOOrrABLE  I»8TKUMBNTS— TRANSFBR— SUHRKNDKR  OF  TRANSFBRBOB'B  NoTS. 

Tbe  snrrender  by  plaintiff  to  a  third  person  of  hia  own  note,  and  tbe 
transfer  In  lieu  of  It  by  such  third  person  of  a  note  made  by  defendant, 
conatitntes  plaintiff  a  bona  fide  holder  for  value  of  the  note  transferred  to 
him  only  in  case  the  note  surrendered  was  valid  and  enforceable,  and 
therefore,  in  an  action  on  the  note  so  transferred,  defendant  may  croas- 
ezamine  plaintiff  as  to  the  consideration  of  the  note  surrendered. 

Appeal  from  circuit  conrt.  New  York  county. 

Action  by  Joseph  0.  Hand  against  Ferral  O.  Dinniny,  Jr.,  on  a 
promissory  note.  From  a  judgment  entered  on  a  verdict  directed 
by  the  conrt  in  favor  of  plaintiff  for  ^5,608.27,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

John  J.  Adams,  for  appellant 
Jesse  Steams,  for  respondent 

PARKER,  J.  The  plaintiff  alleged  the  making  of  a  promlssorj 
note  for  15,346.25,  payable  to  the  order  of  D.  A.  Loring,  who  in- 
dwsed  it  without  recourse,  and  delivered  it  so  indorsed  to  the 
plaintiff,  who  became  and  still  is  the  holder  and  owner  thereof  for 
value.  The  answer  admitted  the  making  and  delivery  of  the  note, 
denied  that  the  plaintiff  was  the  owner  and  holder  thereof  for 
value,  and  alleged  that  it  was  given  to  the  payee,  together  with  the 
sum  of  17,000  in  cash,  under  a  written  agreement  that  the  payee 
would  deliver  to  the  defendant,  in  consideration  therefor,  the 
yacht  Aztec,  in  perfect  order  and  ready  for  use,  on  or  before  the 
10th  day  of  May,  1894;  that  Loring,  the  payee,  failed  to  perform 
his  contract  in  part,  in  that  he  did  not  deliver  the  yacht  at  the 
time  agreed  upon,  nor  in  a  condition  provided  for  by  the  terms  of 
the  contract,  so  that  defendant  was  compelled  to,  and  did,  lay  out, 
for  the  purpose  of  putting  the  yacht  in  the  condition  defendant 
agreed  she  should  be  when  delivered,  the  sum  of  |723.47,  which 
snm,  together  with  items  aggregating  |610  in  addition,  the  defend- 
ant set  up  by  way  of  counterclaim.  When  the  plaintiff  rested,  the 
trial  court  was  of  the  opinion,  rightly,  we  think,  that  the  evidence 
established,  prima  facie  at  least,  that  the  plaintiff  was  the  owner 
and  holder  of  the  note  for  value;  and  for  the  purpose  of  shortening 
the  trial  the  conrt  inquired  of  defendant's  counsel  whether  he  in- 
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tended  to  show  that  the  plaintiff  had  notice  of  the  special  facts 
relied  upon  by  him  in  support  of  the  counterclaim  alleged  in  the 
answer.  The  reply  of  counsel  was  such  as  to  justify  the  court  in 
ruling  that  it  would  decline  to  receive  defendant's  proofs  relating 
to  the  counterclaim.  But  we  think  there  was  error  in  refusing  to 
allow  Hie  defendant  to  cross-examine  the  plaintiff  with  reference 
to  the  consideration  of  the  note  surrendered  by  the  plaintiff  when 
he  received  defendant's  note  from  Loring. 

We  have  said  that  when  plaintiff  rested  he  had  established 
prima  facie  that  he  had  paid  full  value  for  the  note  in  question, 
and  this  assertion  is  based  upon  the  testimony  of  the  plaintiff  that 
at  the  time  of  the  transfer  of  the  note  to  him  he  held  a  note  for 
95,000,  made  by  D.  A.  Loring,  which  became  due  in  July,  1892,  and 
that  he  surrendered  this  note  to  Loring,  and  paid  him  |78  in  cash, 
for  defendant's  note,  which  sum,  together  with  the  interest  due  on 
the  note,  equaled  the  face  value  of  the  note  in  .controversy.  The 
surrender  to  a  party  of  his  own  promissory  note,  if  vsJid  and 
enforceable,  and  the  taking  in  lieu  tiiereof  a  negotiable  note  made 
by  a  third  party,  before  its  maturity,  constitnte  the  party  a  bona 
fide  holder  for  value.  Brown  v.  Leavitt,  31  N.  Y.  113;  Pratt  v. 
Ooman,  37  N.  Y..440.  But  the  note  surrendered  must  be  a  valid 
obligation  in  order  to  constitute  the  party  a  bona  fide  holder  for 
value.  Its  existence  constitutes  prima  facie  evidence  of  the  fact, 
but  it  may  be  overborne  by  proof  that  it  was  void  for  want  of  con- 
sideration. After  the  plaintiff  had  testified  to  the  existence  of 
the  note,  and  his  surrender  of  it  to  Loring,  defendant's  counsel 
undertook  to  cross-examine  him  in  relation  to  the  consideration  of 
the  note  surrendered.     We  quote  from  the  record: 

"Q.  What  was  the  consideration  for  the  former  note  of  |5,000?  A.  What 
was  It  for?  Q.  Tes.  (Objected  to.)  The  Court:  I  do  not  see  that  that  Is  of 
any  consequence.  Defendant's  Counsel:  Snppose  ther^  was  no  considera- 
tion for  it?    The  Conrt:    I  wlil  not  go  into  that     (Defendant  excepts.)" 

Olearly  it  was  a  mistake  to  hold,  as  the  conrt  did  in  effect,  that 
an  entire  absence  of  consideration  for  the  Loring  note  would  neces- 
sarily not  affect  the  question  whether  plaintiff  was  a  purchaser  for 
Ytdne  of  this  note.  It  may  well  be  that  the  testimony  of  the  wit- 
ness would  have  shown  that  there  was  ample  consideration,  but  we 
cannot  so  assume,  as  the  evidence  was  excluded  on  plaintiffs 
objection.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event  AJl 
concur. 


MATTHIESSBN  v.  BARTLETT. 

(Supreme  Court,  General  Term,  First  Department     March  16,  1895.) 

Nbckssart  Parties— Adjustment  of  Equities. 

Plaintiff  gnarantled  the  payment  of  a  loan,  to  secure  which  the  borrow- 
ers had  deposited  certain  railroad  bonds  with  the  lender.  Plaintiff  was  In- 
duced to  give  the  guaranty  by  the  written  agreement  of  defendants  that, 
in  case  he  paid  the  loan,  defendants  would  be  severally  liable  to  him  to 
the  extent  of  the  amounts  set  opposite  their  names,  and  would  pay  the 
same  on  presentation  of  a  proportionate  amount  of  the  collateral  bonds; 
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and  that  each  defendant  contracted  for  blmself,  and  not  for  any  other,  and 
(Hily  for  the  amount  set  opposite  his  name.  Held,  In  an  action  on  sacb 
agreement  after  payment  of  tlie  loan  by  plaintiff,  that  all  the  parties  to  the 
agreement  vfere  properly  made  defendants,  as  ttaelr  eqaitiee  In  the  bonds 
could  not  be  adjusted  without  the  presence  of  all. 

Appeal  from  special  term,  New  York  county. 

Action  by  Franz  Q.  Matthiessen  against  G.  N.  Bartlett  and  others. 
Prom  an  interlocutory  judgment  overruling  a  demurrer  to  the  cooor 
plaint,  defendant  Bartlett  appeals.     AfQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
cFJ. 

J.  O.  Deane,  for  appellant 
M.  W.  Devine,  for  respondent. 

VAN  BRUNT,  P.  J.  The  complaint  in  this  action  allied  that 
on  the  22d  of  March,  1894,  the  defendants  Goodwin  and  Swift  pro- 
cured a  loan  from  the  Western  National  Bank  of  the  City  of  New 
York  of  $44,000,  and  as  security  for  the  payment  thereof  deposited 
44  first  mortgage  bonds  of  the  CJolonial  City  Electric  Railway  Com- 
pany, of  Kingston,  N.  Y.,  each  for  the  sum  of  |1,000;  that  the  plain- 
tiff guarantied  the  payment  to  said  bank  of  said  loan  at  maturity; 
that,  in  order  to  induce  the  plaintiff  to  guaranty  said  loan,  the  de- 
fendants Bartlett,  Swift,  Orne,  Abbott,  Robinson,  and  Smith  duly 
executed  to  the  plaintiff  their  agreement  in  writing,  wherein  and 
whereby  they  agreed  with  the  plaintiff,  in  the  amounts  and  pro- 
portions set  opposite  their  respective  names,  to  severally  guaranty 
the  payment  of  said  loan  to  the  extent  of  said  amounts,  respectively, 
in  case  the  plaintiff  was  required  to  pay  said  loan,  and  farther 
agreed  to  pay  to  plaintiff  the  amounts  so  set  opposite  their  respec- 
tive names  on  demand  and  presentation  of  the  proportionate  amount 
of  said  collateral' bonds;  that  the  agreement  further  provided  that 
each  of  said  guarantors  contracted  for  himself,  and  not  for  any 
other,  and  only  for  the  amount  set  opposite  his  name;  that  opposite 
the  name  of  the  defendant  Bartlett  was  the  amount  of  |5,000,  and 
various  other  sums  opposite  the  name  of  the  other  guarantors;  and 
that,  the  loan  of  $44,000  to  Goodwin  and  Swift  becoming  due,  the 
plaintiff  paid  the  same  to  the  said  Western  National  Bank,  and 
received  the  collateral  security.  The  complaint  further  alleges  that 
the  plaintiff  tendered  to  the  defendant  Bartlett  bonds  aggregating 
15,000,  the  proportionate  amount  required  to  be  tendered  to  him,  and 
demanded  from  him  the  payment  of  said  sum  of  |5,000,  which  was 
refused.  The  same  allegation  is  made  in  regard  to  the  other  per- 
sons executing  the  contract  of  guaranty.  Judgment  was  thereupon 
demanded  that  the  plaintiff  be  subrogated  to  all  the  rights  and  liens 
of  said  Western  National  Bank  in  and  to  said  bonds,  and  that  it  be 
adjudged  that  there  is  due  from  the  defendant  Bartlett  to  the  plain- 
tiff on  account  of  his  guaranty  the  sum  of  $5,000,  with  interest,  a-^d 
a  similar  demand  is  made  as  against  the  other  defendants,  and  that 
the  collateral  security  be  sold  at  public  auction,  and  the  proceeds  of 
five  of  said  mortgage  bonds  be  applied  to  the  payment  of  said  sum 
of  $5,000,  and  that  the  plaintiff  have  judgment  against  said  defend- 
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ant  Bartlett  for  any  deficiency;  and  similar  allegations  are  made  as 
against  the  other  defendants.  The  defendant  Bartlett  demurred 
upon  the  ground  that  causes  of  action  are  improperly  united,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.     The  first  ground  only  is  urged  upon  this  appeal. 

There  would  seem  to  be  no  doubt  tiat  the  demurrer  would  have 
been  well  taken  if  there  were  any  means  of  segregating  the  par^ 
ticnlar  bonds  in  which  the  defendant  Bartlett  had  an  interest  But 
it  appears  that  the  bonds  were  treated  as  a  body,  and  it  cannot  be 
said  that  the  defendant  Bartlett  or  the  other  defendants  were  en- 
titled to  receive  any  particular  ones  of  these  bonds;  and,  as  a  con- 
sequence, although  the  contract  of  guaranty  may  be  a  separate 
contract,  yet  the  collateral  security  which  followed  that  guaranty 
formed  one  security,  in  which  these  parties  have  an  interest,  in  pro- 
portion to  the  amounts  for  which  they  were  bound  under  their 
guaranty,  in  the  sale  of  the  bonds  fOT  the  purpose  of  paying  this 
loan.  How  would  it  be  possible,  if  these  various  bonds  brought 
different  prices,  to  adjust  the  equities  of  the  parties  in  this  col- 
lateral security  without  the  presence  of  all  ?  It  cannot  be  said  that 
Bartlett  is  entitled  to  have  tie  proceeds  of  the  bonds  first  sold  or  of 
those  last  sold  applied  to  the  payment  of  his  indebtedness,  and  the 
same  is  true  as  to  the  other  defendants.  Consequently  it  is  neces- 
sary that  there  should  be  a  marshaling  of  tiie  proceeds  of  these 
bonds,  and  that  they  should  be  proportionately  divided  among  these 
various  guarantors.  There  seems,  therefore,  to  be  no  possible 
method  in  which  the  plaintiff  could  proceed,  except  by  bringing  in 
all  the  parties  who  are  interested  in  these  securities,  selling  the 
same  for  and  on  their  account,  and  have  the  court  marshal  the 
proceeds,  determine  the  equities  between  the  parties,  and  the 
amount  with  which  they  are  to  be  credited,  and  give  judgment 
for  a  deficiency,  if  the  plaintiff  should  be  so  entitled,  as  to  each 
separately.  Under  these  circumstances  we  think  the  court  below 
was  right  in  overruling  the  demurrer,  and  the  judgment  should  be 
affirmed,  with  costs,  with  leave,  however,  for  the  defendant  to 
answer  upon  payment  of  the  costs  in  the  court  below  and  of  this 
appeal.     All  concur. 


WILMERDING  et  aL  v.  JARMULOWSKY. 
(Supreme  Court,  General  Term,  First  Department.    March  15,  1895.) 

VbAUDULERT  CORVBTAKCBB— PaTMBNT  OP  FuLIi  VaLUB. 

Id  an  action  to  set  aside,  as  In  fraud  of  creditors,  a  conTeyance  to 
defendant,  for  which  be  paid  full  value,  plaintlfl  must  prove  that 
defendant  had  actual  notice  of  the  fraudulent  Intent,  or  knowledge  of  cir- 
cumstances eqnlvalent  to  «nch  notice,  and  clrcnmstances  which  would 
merely  put  him  on  Inquiry  are  not  sufficient  Steams  v.  Gage,  79  N.  Y,  102, 
followed. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  O.  Wilmerding  and  others,  composing  the  firm  of 
Wilmerding,  Morris  &  Mitchell,  against  Sender  Jarmulowsky,  Philip 
Bernstein,  and  Louis  M.  Kommel,  to  set  aside  a  deed  from  defendant 
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Bernstein  to  defendant  Jarmnlowsky,  and  a  general  assignment 
from  said  Bernstein  to  defendant  Konunel,  on  ^e  groiiuid  that  the 
deed  and  assignment  were  given  with  intent  to  d^and  the  creditors 
of  said  Bernstein.  There  was  a  judgment  in  favor  of  plaintiffs,  and 
defendant  Jarmnlowsky  appeals.     I^versed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  (^BBIEN  and  PABKBB, 
JJ. 

David  McGlnre,  for  appellant 
Emmanuel  Blumenstiel,  for  respondents. 

PABEZEB,  J.  In  so  far  as  this  judgment  affects  the  title  to  the 
real  estate  conveyed  by  Philip  Bernstein  and  wife  to  Sender  Jarmu- 
lowsky,  it  must  be  reversed.  There  is  ample  evidence  to  sustain 
the  finding  of  fraud  against  Bernstein,  and  if  the  conveyance  of  the 
property  in  question  had  been  to  his  assignee,  or  to  this  d^endant 
Jarmnlowsky,  without  a  valuable  consideration,  the  proof  would 
have  been  sufficient  to  have  supported  the  judgment  rendered. 
But  Jarmnlowsky  paid  a  valuable  consideration,  and  be  followed 
it  up  by  not  only  taking  xrassession  of  tiie  property,  but  erecting 
on  one  of  the  lots  a  building  costing  upwards  of  |14,000.  Where 
a  valuable  consideration  is  paid,  a  still  further  step  has  to  be  taken 
by  the  party  attacking  the  conveyance  in  order  to  affect  the  pur- 
chaser. And  a  valuable  consideration  does  not  necessarily  mean 
an  adequate  consideration.  If  valuable  and  substantial,  although 
inadequate  as  to  amount,  it  will  be  sufficient  to  sustain  the  gran- 
tee's title,  unless  chargeable  with  notice  of  the  fraudulent  intent  of 
his  grantor.  Truesdell  v.  Sarles,  104  N.  T.  164, 10  N.  E.  139.  The 
severest  rule  which  is  ever  invoked  against  a  purchaser  paying  a 
valuable  consideration  arises  in  cases  where  there  is  an  outstand- 
ing title,  lien,  or  equitable  interest  affected  by  the  conveyance, 
wUch,  of  course,  does  not  include  a  case  like  this,  where  only  gen- 
eral creditors  are  affected.  In  such  a  case  the  purchaser's  title 
cannot  be  affected  unless  it  be  proved  that  prior  to  the  consnmma- 
tion  of  the  sale  he  had  knowledge  of  facts  sufficient  to  put  him  on 
inquiry  as  to  the  existence  of  a  right,  title,  lien,  or  equitable  interest 
in  coMict  with  that  which  he  was  about  to  purchase.  If  that  be 
established,  then  the  law  is,  in  a  case  where  a  reasonable  investigtk- 
Uon  would  have  disclosed  the  real  situation,  that  the  grrantee  is 
presumed  either  to  have  made  the  inquiry  and  ascertained  the 
extent  of  such  prior  right,  or  to  have  been  guilty  of  a  degree  of 
negligence  equally  fatal  to  his  claim  to  be  considered  a  bona  fide 
purchaser.  Williamson  v.  Brown,  15  N.  Y.  354;  Baker  v.  Bliss,  39 
N.  Y.  70;  Acer  v.  Westcott,  46  N.  Y.  384;  Reed  v.  Gannon,  50  N.  Y. 
345;  Bennett  v.  Buchan,  76  N.  Y.  386;  Eirsch  v.  Tozier,  143  N.  Y. 
390,  38  N.  E.  376.  Even  under  this  rule  the  plaintiffs  failed  to 
establish  a  case.  What  facts  have  they  proved  this  grantee  had 
knowledge  of,  prior  to  the  conveyance,  tending  in  that  direction? 
Nothing  of  moment,  except  inadequacy  of  consideration,  towards 
which  their  evidence  strongly  points, — so  strongly  that  it  is  per- 
fectly safe  to  say  that  the  purchase  price  of  the  property  was  con- 
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Biderablj  less  than  its  real  yalne.  The  payment  of  full  value  bj  a 
purchaser  is  evidence  bearing  npon  the  question  of  bona  fides,  be- 
cause an  ordinarily  prudent  man  will  not  pay  full  value  under  cir- 
cumstances that  may  provoke  a  lawsuit,  and  possibly  a  loss  of  the 
amount  invested.  But  it  is  not  conclusive  upon  that  question.  It 
constitutes  merely  one  circumstance  to  be  weighed  in  connection 
with  such  others  as  may  be  proved.  80,  inadequacy  of  considera- 
tion is  a  circumstance  to  be  weighed  in  connection  with  others, 
but  it  is  not  conclusive.  Nor  is  it  sulBcient  standing  alone,  for  it 
is  the  general  rule  that  dealers  in  real  estate,  and  other  property 
as  well,  are  constantly  on  the  lookout  for  what  they  term  "bargains." 
They  buy  only  because  they  are  convinced  that  they  can  sell  again 
for  a  better  price.  And  the  purchaser,  watching  for  an  opportunity 
to  buy  real  estate  from  which  he  can  secure  an  advance,  will  not  be 
deprived  of  his  purchase  solely  because  it  appears  that  he  believed 
he  was  getting  the  property  for  less  than  he  could  sell  it  for. 
There  must  be  other  circumstances  having  a  tendency  to  make  a 
would-be  buyer  suspect  that  the  offer  to  sell  at  a  low  price  is  in- 
duced, not  by  the  pressing  necessities  of  the  grantor,  but  because 
of  a  desire  to  defraud  others.  Jarmulowsky,  prior  to  the  conveyance, 
had  loaned  Bernstein  f3,000,  and  taken  as  security  a  mortgage  upon 
the  property,  which  was  already  incumbered  by  mortgages  aggre- 
gating f31^750.  A  few  months  after  the  making  of  the  loan,  Bern- 
stein applied  to  him  for  a  further  loan  upon  the  property,  which 
Jarmulowsky  refused  to  grant  He  was  a  large  owner  of  real 
estate  in  that  section  of  the  city,  having  at  that  time  title  to  prop- 
erty aggregating  in  value  about  (350,000,  and  he  said  to  Bernstein 
he  would  buy  the  property,  if  he  wished  to  sell  it,  upon  a  basis  to 
be  fixed  by  an  appraiser  whom  he  should  select  to  value  the  prop- 
erty. Subsequently  he  sent  an  appraiser,  who  reported  that  |36,000 
would  be  a  fair  valuation,  and,  on  Bernstein's  coming  again,  he 
informed  him  that  he  would  pay  that  amount  for  it  Bernstein 
asked  f38,000,  but  Jarmulowsky  refused  to  pay  any  more,  and  a 
written  agreement  was  entered  into  between  them,  on  June  16th, 
for  a  sale  of  the  property  to  him  for  f 36,000.  About  10  days  later 
the  deed  was  executed  and  delivered,  and  Jarmulowsky,  after 
deducting  from  the  consideration  agreed  upon  the  amount  of  the 
mortgage  and  interest  due  thereon,  paid  to  him  the  balance  by 
check,  amounting  to  f916.19.  Two  or  three  days  later  Bernstein 
made  a  general  assignment  for  the  benefit  of  his  creditors;  but 
there  is  no  evidence  whatever  that  Jarmulowsky  knew  of  his 
intention  in  that  respect,  or  that  any  facts  or  circumstances  came 
to  his  attention  which  should  have  prompted  an  ordinarily  prudent 
man  to  inquire  whether  the  grantor  had  in  his  mind  a  scheme  to 
cheat  and  defraud  his  creditors.  And  Jarmulowsky's  conduct  in 
erecting  a  building  on  one  of  the  lots  and  paying  for  the  same 
with  his  own  money  tends,  in  some  measure  at  least,  to  support 
the  bona  fides  of  the  transaction  so  far  as  his  part  in  it  is  con- 
cerned. 

So  far  we  have  considered  this  matter  as  if  it  were  governed 
by  the  rule  established  in  Williamson  v.  Brown,  and  other  cases 
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ciiea  anpra,  ana  nave  reacnea  tne  conclusion  tnat  even  onaer 
rule  a  case  was  not  made  out  which  would  support  a  judgment  bo 
far  as  it  affects  the  conveyance  to  Jarmulowsky.  But  a  differoit 
and  less  stringent  rule  seems  to  have  been  adopted  in  Steams  v. 
Gage,  79  N.  Y.  102,  as  to  a  purchaser  of  land,  who  pays  a  valuable 
consideration,  in  a  case  where  the  conveyance  is  sought  to  be  set 
aside  on  the  ground  that  it  was  made  with  intent  to  defraud  cred- 
itors at  large  having  no  special  lien  or  equity.  This  distinctioD 
seems  to  have  been  made  because  of  the  language  of  the  statute 
relating  to  fraudulent  conveyances.  But,  however  that  may  be, 
the  fact  remains  that  the  court  asserted  in  that  action,  which  was 
one  to  set  aside  a  deed  on  the  ground  that  it  was  fraudulent  and 
void  as  against  creditors,  after  quoting  the  statute,  that  "this 
plainly  means  that  actual  notice  shall  be  given  of  the  fraudulent 
intent,  or  knowledge  of  circumstances  which  are  equivalent  to  sodi 
notice.  Circumstances  to  put  the  purchaser  on  inquiry  where  full 
value  has  been  paid  are  not  sufficient"  The  effect  of  this  decision 
was  to  create  an  exception  to  the  general  rule  asserted  by  Wil- 
liamson V.  Brown.  As  this  case  is  of  the  same  character  as  Steams 
V.  Gage,  it  of  course  comes  within  that  decision,  and  calls  for  other 
and  different  proof  of  notice  than  that  required  by  WiUiamson  v. 
Brown,  the  requirements  of  which  were  not  even  met  by  the  plain- 
tiffs, as  we  have  already  observed.  The  judgment  should  be  re- 
versed as  to  the  defendant  Jarmulowsky,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event     All  concur. 


McCUIiLOUGH  V.  PBNCH. 

(Supreme  Ck>urt,  General  Term,  First  Department     March  15,  1895.) 

Rbs  Judicata — Decision  on  Demurber — Answebing  Over. 

Where  a  demurrer  to  a  complaint  tor  an  acconntlng,  interposed  cm  tlie 
ground  that  it  did  not  state  facts  suflBcient  to  cMistitute  a  cause  of  action, 
is  overruled  with  leave  to  answer,  plaintiff's  right  to  maintain  the  action 
is  not  res  Judicata,  but  defendant,  by  answering,  withdraws  the  demnr- 
'  rer,  and  moj'  raise  any  objections  to  the  maintenance  of  the  action  which 
he  did  not  waive  by  answering. 

Appeal  from  special  term.  New  York  county. 

Action  by  John  L.  McCuUough  against  Harvey  L.  Pence  to  re- 
cover one-sixth  interest  in  certain  royalties.  From  an  interlocutory 
judgment  ordering  an  accounting,  and  from  a  final  judgment  on  the 
referee's  report,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEK  and  PABKEB^ 
JJ. 

John  H.  Parsons,  for  appellant 

William  C.  Reddy,  for  respondent 

VAN  BRUNT,  P.  J.  The  complaint  in  this  action  alleged  that 
the  plaintiff  was  the  owner  of  a  one-sixth  interest  or  share  in  ce^ 
tain  letters  patent,  and  that  defendant  had  the  right  of  sale  under 
said  letters  patent  upon  payment  of  certain  royalties,  one-sixth  of 
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which  belonged  to  plaintiff,  and  that  defendant  had  made  large 
Bales  of  patented  articles,  and  had  made  a  payment  to  plaintiff  on 
account  of  his  interest;  that  the  amount  of  sales  was  unknown  to 
plaintiff,  but  that  the  plaintiff  has  been  infonned  and  believed 
that  they  have  been  very  extensive;  that  an  account  had  been  re- 
quested, but  the  defendant  had  refused  to  so  account,  and  had  not 
made  any  account  since  a  date  in  said  complaint  mentioned.  Judg- 
ment is  prayed  for  an  accounting  and  for  judgment  for  amount 
found  due.  The  defendant  demurred  to  this  complaint  upon  the 
ground  of  defect  of  parties,  improper  union  of  causes  of  action,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  That  donurrer  was  overruled,  and  defendant  given 
leave  to  answer.  The  defendant  availed  himself  of  leave  to  answer, 
and  answered,  denying  knowledge  of  assignment,  and  averring 
willingness  to  pay  |10,  which  amount  the  royalties  did  not  exceed. 
The  issues  thus  raised  came  up  for  trial  at  a  special  term.  The  de- 
fendant claimed  trial  by  jury,  which  being  denied,  the  defendant 
moved  to  dismiss  complaint  upon  the  ground  that  it  did  not  state 
any  cause  of  action  of  equitable  cognizance,  which  motion  was  re- 
newed at  the  close  of  the  case.  These  motions  being  denied,  and 
exceptions  duly  taken,  the  trial  proceeded,  and  resulted  in  an  inter- 
locutory judgment  referring  it  to  a  referee  to  take  and  state  ac- 
count The  referee  reported  f 7.23  due  at  the  time  of  the  commence- 
ment of  the  action,  and  f  16.29  due  at  the  time  of  triaL  Judgment 
was  entered  upon  the  referee's  report  for  said  sum  of  f  16.29  and. 
f  140.30  costs.  From  this  judgment  and  the  interlocutory  judgment 
this  apx)eal  is  taken. 

It  is  urged  by  the  appellant  that  the  motion  to  dismiss  complaint 
should  have  been  granted,  because  the  facts  proved  did  not  con- 
stitute a  cause  of  action  in  equity  for  an  accounting.  In  reply,  the 
respondent  claims  that  the  plaintiff's  right  to  bring  this  action  for 
an  accounting  was  determined  and  became  res  adjudicata  on  the 
decision  of  the  demurrer.  Several  cases  are  cited  to  support  this 
proposition,  but  an  examination  seems  to  show  that  the  contrary  is 
the  rule.  By  answering,  the  defendant  has  withdrawn  his  demurrer, 
and  it  no  longer  properly  forms  any  part  of  the  record.  This  was 
distinctiy  held  in  the  case  of  Brown  v.  Bailroad  Co.,  18  N.  Y.  495. 
The  defendant,  therefore,  could  raise  any  objections  to  the  mainte- 
nance of  the  action  which  he  did  not  waive  by  answering,  the  gen- 
eral ground  against  maintaining  action  being  one.  It  is  not  of 
every  action  in  which  it  Is  necessary  to  take  an  account  that  equity 
has  jurisdiction.  There  must  be  something  more  than  the  mere 
right  to  an  account  It  would  seem  that  there  must  be  some  trust 
or  fiduciary  relation  between  the  parties  in  order  to  justify  a  re- 
sort to  a  court  of  equity  or  a  decree  for  an  accounting.  Sven  the 
existence  of  a  bare  agency  Is  not  sufficient.  Marvin  v.  Brooks,  94 
N.  Y.  71.  In  the  case  at  bar  there  was  not  the  semblance  of  any 
trust  The  action  is  brought  to  enforce  a  mere  contract  obligation 
to  iwiy  royalties,  and  the  only  final  judgment  would  be  a  money  judg- 
ment. The  defendant  in  an  action  at  law  could  have  a  reference  to 
take  the  accounts  If  necessary,  and,  if  a  discovery  was  needed,  an 
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ecamlnatlon  before  trial  was  open.  We  think  tiiat  the  jndgmant 
shonld  be  rererwd,  and  new  trial  ordered,  with  costs  to  appdlant 
to  abide  event.    All  concur. 


MYBRS  T.  COMMBSCIAL  TBAVBLLERS'  MUT.  AGO.  ASS'N  OP 

AMERICA. 

(Snpreme  Conrt,  General  Tern),  First  Department    Hatch  IS,  1895.) 

EyioENCB— Statbmentb  of  Thibo  Pebsons. 

In  an  action  on  an  accident  Insurance  policy,  It  Is  error  to  permit  de- 
fendant, on  cross-examination  of  a  witness  who  bad  testified  aa  to  the 
appearance  of  the  body  of  the  assured  bomi  after  death,  but  who  was  not 
connected  with  the  assured  or  plaintiff,  to  ask  If  he  did  not  state  tbat  ba 
did  not  think  that  plaintiff  had  no  claim  against  defendant;  and  the  enor 
Is  not  rendered  harmless  by  the  answer  of  the  witness  that  he  did  not  le- 
member  making  such  statement. 

Appeal  from  circuit  court,  New  Yoiic  county. 

Action  by  Juliet  M.  Myers  against  the  Ck>minerdal  TravdilerB' 
Mutual  Accident  Association  of  America  on  a  certificate  of  member- 
ship. From  a  judgment  dismissing  the  complaint,  entered  on  a 
vei^ict  in  favor  of  defendant,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.     Reversed. 

Aj^ed  before  VAN  BBUNT,  P.  J.,  and  C^BBIEN  and  PABKEB, 
JJ. 

Wm.  B.  Hurd,  for  appellant 

M.  W.  Van  Auken,  for  respondent. 

PARKEB,  J.  Defendant  in  November,  1889,  Issued  to  Egbert 
O.  Myers  a  certificate  of  membership,  by  which,  among  other  things, 
it  agreed  that,  in  the  event  of  his  death  by  external,  violoit  or  acci- 
dental means,  it  would  pay  to  this  plaintiff  the  sum  represented 
by  the  payment  of  f  2  by  each  member  of  the  association,  bat  in  no 
event  to  exceed  the  sum  of  f6,000.  On  the  evening  of  July  26, 1892, 
Mr.  Myers  was  found  dead,  submerged  in  nine  feet  of  water,  in  the 
swimming  bath  of  J.  A.  Payne,  at  214  South  Broad  street,  Philadel- 
phia. The  deceased  had  gone  to  Philadelphia  from  New  York 
that  morning,  and  was  apparently  in  robust  health.  The  bath  was 
ft  pool  30  feet  wide  by  100  feet  long.  The  sides  and  bottom  were  at 
«tone  and  cement  The  water  was  from  3  to  9  feet  deep;  and  there 
were  spring  boards  and  ladders  from  which  swimmers  could  jump 
and  dive,  and  ropes  were  fastened  on  the  sides  at  a  distance  of  3 
feet  from  each  other,  to  which  swimmers  might  cling  for  rest  A 
few  minutes  before  8  o'clock  on  that  evening  Myers  entered  the 
bathhouse,  and  at  a  quarter  before  9  he  was  found  dead  at  the  bot- 
tom of  the  pool.  There  were  50  or  60  persons  in  the  water  with  him, 
which  was  at  blood  heat  Plaintiff's  theory  of  the  case  was  that 
the  insured,  while  swinmiing,  dived  in  the  water,  and  struck  some 
hard  substance,  at  the  side  or  bottom  of  the  pool,  with  his  head, 
rendering  him  unconscious,  during  which  he  drowned.     On  the 
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other  hand,  defendant  endeavored  to  establish  that  the  insared  had 
heart  disease,  and  that  his  heart  ceased  to  act  while  he  was  sopport- 
ing  himself  by  the  rope  suspended  above  the  water,  where  he  was 
last  seen  alive.  Plaintdfl  in  snpport  of  her  theory  produced  laymen, 
Trho  testified  that  his  health  always  seemed  to  be  good;  that 
he  was  but  23  years  of  age;  had  not  had  since  childhood  any  sick- 
nesa,  except  trifling  stomach  or  throat  troubles;  his  weight  was  140 
pounds;  he  was  6  feet  8  inches  in  height;  was  a  rosy-cheeked,  ruddy- 
oomplezioned  man,  and  always  had  been  fond  of  and  was  active  in 
atiUetic  sports,  which  with  him  included  base  ball,  lawn  tennis,  boat- 
ing, and  swimming.  She  called  two  physicians,  one  of  whom  had  doc- 
tored him  for  tondlitis  about  a  month  before  his  death.  He  testified 
that  on  tMt  occasion  he  examined  his  heart,  and  found  it  apparently 
normal,  with  no  indication  of  organic  disease.  Eight  days  before 
his  death  he  was  accepted  as  a  first-class  risk  by  the  Massachusetts 
Life  Insurance  Company,  an  examination  being  made  by  Dr. 
William  Gray  Vermilye,  examiner  in  chief  of  the  company;  the 
result  being  that  he  passed  the  deceased  as  a  man  of  more  than 
ordinary  good  health,  with  a  "pulse  of  seventy,  soft  and  regular, 
who  had  no  heart  murmurs,  and  in  whom  there  was  no  indication 
of  heart  disease,  and  whose  urine  was  normal."  Against  this  evi- 
dence the  defendant  presented  the  testimony  of  Dr.  Sidebotham, 
who  made  the  autopsy  upon  deceased.  He  testified  that  there 
was  no  water  in  the  stomach;  none  in  the  lungs;  that  the  left 
ventricle  of  the  heart  was  hypertrophied;  the  walls  of  the  heart 
•oft,  aortic  opening  admitting  not  quite  two  fingers,  and  valve 
tbi^ened;  that  he  discovered  nothing  to  indicate  that  cause  of 
death  was  drowning,  and  gave  it  as  his  opinion  that  death  was 
caused  by  hypertrophy  of  the  heart,  with  an  aortic  stenosis.  Plain- 
tiff further  introduced  testimony  tending  to  show  that  a  short  time 
prior  to  his  entering  the  water  there  was  no  lump  or  abrasion  on  his 
forehead  or  temple,  but  when  his  body  was  taken  from  the  water 
there  was  a  lump  or  abrasion.  Whether  there  was  a  lump  on  his 
forehead  when  he  was  discovered  at  the  bottom  of  the  pool  was 
regarded  by  both  parties  as  an  important  circumstance,  in  view  of 
the  character  of  the  evidence  to  wliich  we  have  adverted.  Defend- 
ant's counsel  conducted  his  side  of  the  case  throughout  the  trial  on 
tbs  theory  that  there  was  no  such  injury  discovered.  The  plain- 
tiff called  Joseph  O.  Leggett,  who  testified  that  he  had  known  the 
dead  man  for  12  or  14  years,  and  was  his  friend;  that  after  his  death 
he  saw  him  first  at  an  undertaking  establishment  on  Eighth  avenue, 
and  that  there  "was  then  an  abrasion  on  his  head,  on  the  temple." 
On  cross-examination  the  witness  said  he  did  not  know  Dr.  Lyon,  to 
his  knowledge,  but  that  he  had  been  called  upon  within  a  few  days 
after  the  death  by  a  gentleman  who  made  inquiries  of  him  touching 
the  death  of  Myers.     Then  this  question  was  put: 

"Q.  Did  yon  tell  Dr.  Lyon  In  one  of  theae  Interviews  that  you  bad  a  talk 
with  3.  Weston  Myers  the  night  before,  and  that  you  did  not  tbink  they  had 
any  dalm  against  this  defendant  company?  (Objected  to  as  Incompetent  and 
Irrelevant.  Objection  overruled.  Plaintiff  excepts.)  A.  I  don't  remember 
tbat  I  wouldn't  take  my  oatb  that  I  didn't,  but  I  have  ab8(4utely  no  reoot 
leeOoa  of  It" 
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The  witness  had  no  interest  in  ihe  controyersy.  It  had  not  then 
been  made  to  appear,  nor  was  it  afterwards,  that  he  had  any  right 
to  speak  for  or  represent  tliis  plaintiff,  and  clearly  what  witness 
thought  or  said  of  the  general  merits  of  the  claim  was  neither  com- 
petent nor  relevant.  The  defendant's  brief  puts  forward,  as  the 
best  answer  to  be  made  to  au  attack  upon  this  ruling,  that  'it  was 
competent  for  defendant  to  show  any  admission  made  by  plaintiff  or 
by  her  son  or  the  witness  Legett,  if  followed  by  evid«ice  connecting 
her  with  it;  sach  testimony  was  also  relevant  The  witness's  an- 
swer, however,  rendered  evidence  as  to  plaintiff's  connection  with 
such  admission  unnecessary."  It  will  be  observed  that  this  answer 
concedes  its  incompetency  at  the  time  it  was  admitted,  but  says,  in 
effect,  that  he  could  have  cured  the  error  if  the  answer  of  the  wit- 
ness had  been  such  as  to  have  made  it  necessary.  In  other  words, 
he  says:  "If  the  witness  had  answered,  Tfes,'  it  would  have  been 
necessary  for  me  to  have  shown  plaintiff's  connection  with  the  wit- 
ness; but,  as  the  answer  was  of  no  consequence,  it  was  not  neces- 
sary for  me  to  do  so."  We  do  not  agree  with  him  as  to  the  effect 
of  the  answer,  but  think  it  may  have  been  almost  as  damaging  as 
though  the  answer  had  been  in  the  affirmative.  The  reply,  "I  don't 
remember  that;  I  would  not  take  my  oath  that  I  didn't,  but  I  have 
absolutely  no  recollection  of  it," — may  not  unlikely  have  persuaded 
some  members  of  the  jury  that  he  had  made  such  a  statement  to  Dr. 
Lyon,  and  that  such  was  the  fact  Certainly  its  tendency  must 
have  been  to  raise  a  doubt  in  the  minds  of  some  of  the  jury  whether 
he  did  not  say  it,  and  even  that  doubt  may  have  had  an  important 
bearing  in  the  disposition  made  by  them  of  the  issues  submitted. 
As  we  cannot  say  that  this  error  did  not  result  in  harm,  it  cannot  be 
disregarded.  The  judgment  should  be  reversed,  with  costs  to  the 
appellant  to  abide  the  event     All  concur. 


PEOPLE  ex  rel.  BLEECKER  ST.  &  F.  F.  R.  CO.  v.  BARKER  et  aL,  Com- 
missioners of  Taxes. 

(Supreme  Court,  General  Term,  First  Department     March  16,  1899.) 

Taxation — Assessment — Shares  of  Stock. 

It  Is  errcM-  to  base  an  assessment  of  the  prtqiterty  of  a  corixmitlon  on  the 
market  value  of  the  corporate  stock. 

Appeal  from  special  term,  New  York  counly. 

•Certiorari  by  the  Bleecker  Street  &  Pulton  Peny  Bailroad 
Company  against  Edward  P.  Barker  and  others,  commissioners 
of  taxes  and  assessments  of  the  city  and  county  of  New  York,  to 
review  an  assessment  of  relator's  personal  proi)erty  in  the  year 
1891.  The  assessment  was  vacated,  and  defendants  appeal.  .  Af- 
firmed. 

This  la  a  certiorari  to  review  an  assessment  for  taxation  oa  the  personal 
property  of  the  relator  upon  a  valuation  of  $133,050.  The  record  conaists  of 
the  petition  for  the  writ  and  the  return  thereto,  from  which  it  appears  that 
the  relator  made  application  to  the  commissioners  to  have  said  ass^sed  valua- 
tion corrected,  and,  In  support  of  such  application,  submitted  a  statement  In 
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-writliig  apon  a  printed  blank  tamlBhed  by  the  commlsaionerB,  which  is  as  fol- 
lows: 

"Department  of  Taxes  and  Assessmenta,  Commiaaloners'  Office,  Staata  Zeltong 

Building,  Tryon  Row. 

"Please  state  the  full  name  of  the  corporation. 

"Statement  made  and  delivered  to  the  commissioners  of  taxes  and  assess- 
ments of  the  city  and  county  of  New  York,  for  and  In  behalf  of  the  Bleecker 
Street  and  Fulton  Ferry  Railroad  Company,  of  the  city  of  New  York,  showing 
Its  c(»dltlon,  for  the  purpose  of  assessment,  on  the  second  Monday  of  Jano- 
ary,  1890. 

Total  gross  assets f 

Capital  stock  actually  paid  in,  or  secured  to  be  paid  in 

Amount  of  surplus  earnings 

Rate  of  dividend  for  last  year,  or  last  annual  dividend 

$ 


"Is  tbe  company  assessed  by  the  state  under  chapter  S61,  Laws  1881,  and 
the  amendatory  acts?    Yes;  paid  by  the  Twenty-Third  Street  Railway  Co. 
"labilities  in  detail,  as  foUows: 

"The  whole  rights  of  this  company  are  leased  to  the  Twenty-Third  Street 
Railway  Company.  The  Bleecker  Street  Company  has  no  assets  and  no  real 
estate. 

"Assessed  value  of  real  estate,  being  foundation,  roadbed,  and  superstruc- 
tnre;  describing  particularly  by  ward  numbers. 

Ward  Map  No.  2,010,        2d  Ward $  7,000  00 

"  1,502,         4th      "      4,000  00 

"  1,303,         6th      "      6,000  00 

"  5;003,         9th      "      10,250  00 

"  4,4«4B,    14th      "      6,100  00 

"  4,002,       16th      "      6,800  00 

"  4,704,       leth     "      6,800  00 

$40,950  00 

Amounts  Invested  In  the  stocks  of  other  corporations  which  are 
taxed  upon  their  capital $  None. 

Amount  Invested  In  U.  S.  securities None. 

"(If  the  stock  of  the  company  is  worth  less  than  par,  state  the  actual  value, 
and  give  the  facts  under  oath,  which  will  Justify  such  estimate  of  Its  value.) 

"The  highest  price  at  which  the  stock  has  sold  during  the  year  is  $25  per 
share,  and  most  of  the  sales  have  been  under  that  price. 

"The  principal  office  or  the  place  of  transacting  the  financial  business  of  the 
aaJd  corporation  is  situated  in  the  Sixteenth  ward  of  the  city  of  New  York, 
«t  No.  621  West  Twenty-Third  street" 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J. 

David  J.  Dean,  for  appellants. 
Thomas  P.  Wickes,  for  respondents. 

O'BRIEN,  J.  It  is  Insisted  npon  this  appeal  that  the  writ  of 
certiorari  should  be  quashed,  because  it  appears  that  none  of  the 
grounds  specified  in  the  petition  were  presented  to  the  assessors, 
and  those  not  specified  must  be  considered  waived,  and  because, 
npon  the  application  to  the  assessors,  the  assessment  as  made  was 
warranted  by  the  facts  disclosed.  The  question  of  the  sufficiency 
of  the  petition  and  the  return,  we  think.  Is  disposed  of  adversely 
to  the  appellants  by  the  case  of  People  t.  Tax  Oom'rs  of  City  of 
New  York,  144  N.  Y.  483,  39  N.  E.  385.     As  to  the  facts  disclosed 
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warranting  the  asBesainent,  we  think  it  therefrom  appears  that 
the  method  rescHrted  to  was  erroneous,  In  that  it  was  based  upon 
the  market  value  of  the  shares  of  the  corporation,  which,  as  held 
in  the  Union  Tmst  Co.  Case,  126  N.  Y.  433,  27  N.  K  818,  was  an 
erroneons  basis  for  determining  the  amonnt  of  the  capital  of  the 
corporation  liable  to  taxation.  It  was  tiierein  held  that  it  is  the 
corx>orate  assets  constituting  the  capital,  and  not  the  valae  of  its 
shares  in  the  hands  of  indiTidual  owners,  that  is  the  subject  of 
taxation. 

We  think,  therefore,  that  the  order  was  right,  and  shoold  be 
affirmed,  with  costs. 


PALMER  y.  GHIOAOO  BYBNIMG  POST  CO. 

(Supreme  Court,  General  Term,  First  Department.    Maicb  18, 188Su) 

SuifKOHB— Skrticb  ok  FonEioN  CoRFOBATioK— Manaooto  Aqkrt. 

An  agent  in  New  York  of  a  Chicago  newspaper  company,  wfaoae  bnalnes 
1b  tbe  soliciting  and  obtaining  of  advertisemoits  and  making  ooDtractr 
therefor  on  a  prescribed  schedule  of  rates,  and  who  is  subject  to  no  other 
direction  than  such  as  he  receives  from  the  Chicago  office,  Is  a  "managing 
agent,"  within  Code  Ciy.  Proc.  {  432,  subd.  S,  providing  that  sammonB  may 
be  served  on  a  foreign  corporation  by  delivering  a  C(¥7  to  m  managing 
agoit  of  the  corporation  within  the  stat& 

Appeal  from  special  term,  New  York  county. 

Action  by  Tyndale  Falmer  against  the  Chicago  Evening  Post 
Company  for  libel.  From  an  order  denying  a  motion  to  set  aside 
the  service  of  summons  on  the  ground  that  no  valid  service  thereof 
had  been  made,  defendant  appeals.    Affirmed. 

Argued  before  YAH  BBUNT,  P.  J.,  and  O'BBIEN  and  PABESB, 
JJ. 

Wager  Swayne,  for  appellant 
James  B.  Boley,  for  respondent. 

PABEEB,  J.  The  question  is  whether  Thaddeus  B.  Eiker  was 
managing  agent  of  the  defendant  within  the  meaning  of  snbdiTi- 
sion  3  of  section  432  of  the  Code  of  Civil  Procedure,  which  pre- 
scribes how  personal  service  may  be  made  upon  a  fondgn  corpora- 
tion. It  would  be  comparatively  free  from  difficulty  were  it  not 
that  appellant  insists  that  the  court  of  appeals  in  l^ylor  v.  Asso- 
ciation, 136  N.  Y.  343,  32  N.  E.  992,  asserted  what  oonstitates  a 
managing  agent,  and  that  an  abatement  of  one  jot  from  the  full 
measure  of  that  rule  takes  him  without  the  section. 

It  would  be  a  difficult  task  to  formulate  an  inflexible  rule  which 
should  in  each  and  every  part  present  the  true  division  line  be- 
tween managing  and  other  agents,  owing  to  the  almost  infinite  va- 
riety of  business  carried  on  in  this  state  by  foreign  corporations 
varying  in  character,  and  necessarily  requiring  officers,  agents,  or 
employes  with  varied  capacities,  powers,  and  duties.  Some  foreign 
corporations  practically  transact  all  of  their  busineai  in  tiiis  states 
iheir  incorporation  elsewhere  being  for  the  purpose  of  obtaining  a 
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more  tarorable  charter  or  escaping  taxation,  while  others,  like  this 
defendant,  do  the  greater  part  of  their  business  within  the  limits 
of  the  state  creating  them,  but  have  a  branch  office  in  other  jurisdic- 
tions, where  business  is  solicited,  contracted  for,  and  paid  for.  The 
&ct  that  no  two  cases  are  alike,  and  that  each  must  depend  on  its 
own  peculiar  facts,  has  led  to  the  adoption  of  only  the  most  general 
rules  for  their  disposition.  And  it  seems  to  us  clear  that  the  court 
did  not  intend  to,  and  did  not  in  fact,  work  out  anj  change  in  the 
hitherto  substantially  uniform  tendency  of  the  decisions.  What 
was  decided  was  that  the  relation  of  attorney  and  client  does  not 
constitute  such  an  agency.  The  facts  were  that  the  person  served, 
as  the  managing  agent  of  the  defendant,  had  been  employed  by  it 
to  foreclose,  and  he  had  foreclosed,  a  mortgage  owned  by  it,  and 
had  never  been  connected  with  the  defendant  in  any  otiier  way.  . 
The  question  was  not  at  all  on  the  border  line,  and  the  court  ao 
treated  it,  referring  only  to  Beddington  t.  Mining  Ck>.,  19  Hun,  405, 
and  Sterett  v.  Railroad  Co.,  17  Hun,  316.  We  are  thus  brought  to 
an  examination  of  the  decisions,  which  fully  justify,  as  we  think,  the 
determination  of  the  special  term. 

Hiller  v.  BaUroad  Co.,  70  N.  T.  223,  was  not  a  case  of  service  upon 
a  managing  agent,  but  upon  one  of  the  directors  of  a  foreign  cor- 
poration while  temporarily  in  this  state  in  the  pursuit  of  his  own 
business.  It  is  not  therefore  precisely  analofi:ous,  but  the  reason- 
big  which  led  the  court  to  hold  the  service  suiHcient  is  in  point  and 
instructive.  In  delivering  the  opinion  of  the  court.  Judge  Earl 
said: 

"Corporations  are  intangible,  incorporeal  ezistencee,  and  serrice  of  process 
up<m  them  can  only  be  made  by  service  upon  aome  one  of  their  agents  or  <^- 
cera.  The  legislature  has  power  to  determine  how  and  upon  whom  service 
■hall  be  made.  It  may  determine  that  serrice  shall  be  upon  the  board  of  di- 
rectors while  In  session,  or  upon  any  of  the  executive  or  administrative  offi- 
cers, directors,  or  other  agents.  The  object  of  all  service  of  process  Is  said 
to  be  to  give  notice  to  the  party  on  whom  service  is  made,  that  he  may  be 
aware  of  and  may  resist  what  is  sought  of  him;  and  It  Is  a  general  rule  that 
any  service  must  be  deemed  sufficient  which  renders  It  reasonably  probable 
that  tlie  party  proceeded  against  will  be  apprised  of  what  Is  going  on  against 
Urn,  and  bave  an  opportunity  to  defend." 

In  Palmer  v.  Pennsylvania  CJo.,  35  Hun,  369,  a  motion  to  set  aside 
service  on  grounds  similar  to  those  made  in  the  present  case  was 
denied.  The  defendant's  affidavits  showed  that  tiie  alleged  agent 
was  appointed  by  another  company,  subject  to  discharge  by  that 
company,  and  wholly  paid  by  that  company,  but  that  as  a  matter 
of  convenience  in  the  transaction  of  certain  details  in  connection 
with  the  business  of  the  defendant,  such  as  the  transmission  of 
reports,  he  was  authorized  to  act  for  the  defendant.  The  general 
term,  in  affirming  the  order  of  the  special  term,  said: 

"There  is  no  doubt  that  defendants  hold  Pollock  [the  alleged  agent]  out  to 
the  world  as  their  agent  in  the  city  of  New  Yorlc.  It  Is  plain  that  be  has  a 
large  autbmlty,  and  within  a  wide  field  bis  acta  are  binding  on  defendant 
The  Code  does  not  specify  the  extent  of  the  agency  required  to  bind  defend- 
ants by  service  of  process,  except  that  the  person  upon  whom  the  service  la 
made  mtwt  be  managing  agent  Were  the  rule  to  be  established  as  contended 
by  appellants,  that  the  agent  must  have  charge  of  the  whole  business  of  the 
ocnporatlon,  the  statute  would  be  a  dead  letter,  for  such  an  agency  seldom,  if 
v.82N.Y.s.no.8 — 63 
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erer,  exists,  l^rery  object  of  tbe  service  is  attained  when  the  agent  seized 
is  of  sufficient  character  and  rank  to  malte  It  reasonably  certain  that  ttie  de- 
fendant will  be  apprised  of  the  serrice  madei  The  statute  in  satisfied  If  be 
be  a  managing  agent  to  any  extent." 

The  court  of  appeals  affirmed  the  order  without  opinion.  99  N. 
Y.  679. 

It  was  held  in  Tuchband  v.  Railroad  Co.,  115  N.  Y.  437,  22  N.  E. 
360,  that-  it  is  not  necessary  that  the  agent  should  have  char^  of 
every  department  of  business  of  a  foreign  corporation  carried  on  in 
this  state  in  order  to  constitute  him  a  managing  agent  within  the 
meaning  of  the  section  of  the  Code  under  consideration.  The  court 
said: 

"The  defendant,  lilce  other  railroad  corporations,  necessarily  has  not  only 
directors,  a  treasurer,  and  secretary,  but  other  officers  and  agents.  By  these 
persons,  or,  under  their  direction,  by  others,  the  business  of  the  company  Is 
conducted.  From  the  very  nature  of  a  body  corporate,  service  of  process 
cannot  be  peraonal,  and  at  common  law  It  was  made  by  serving  it  <»  a  proper 
-officer,  so  that  It  might  come  to  the  knowledge  of  the  company,  and  then  fur- 
ther proceedings  by  distress.  1  Tldd,  Prac.  121.  Under  the  statute  supra  the 
same  object  was  In  view;  and  when  the  corporation  has  an  office  in  this 
state,  where  a  substantial  portion  of  Its  business  is  transacted  by  a  per8(» 
designated  by  Itself  ns  a  general  agent,  although  followed  by  words  indi- 
cating some  one  department,  it  may  safely  be  assumed  that  the  object  of  the 
statute  will  l>e  accomplished.  It,  of  course,  intends  a  'managing  agenf  in 
this  state,  and,  where  a  corporation  created  by  the  laws  of  any  othw  state  does 
business  in  this  state,  the  person  who,  as  its  agent,  does  that  business,  should 
be  considered  Its  managing  agent;  and  more  especially  should  that  be  so 
where  the  foreign  corporation  has  an  office  or  place  of  business  in  this  state, 
and  when  that  office  is  In  charge  of  that  person,  and  he  there  acts  for  the  cot^ 
poratlon.  He  is  there  doing  business  for  it,  and  so  manages  its  business, 
finch  person  is,  in  every  sense  of  the  word  used  In  the  statute,  *a  managing 
agent' " 

In  Brayton  t.  Bailroad  Co.,  72  Hun,  602,  25  N.  Y.  Snpp.  264,  the 
'COurt  observes  that  the  requirement  of  the  statute  is,  not  that  the 
service  shall  be  made  upon  "the"  managing  agent,  but  only  upon 
-"a"  managing  agent,  of  the  defendant,  and  held  that  service  upon 
the  division  superintendent  of  an  important  division  of  the  com- 
pany's road  constituted  a  sufBcient  compliance  with  the  statute. 

The  point  of  the  decision  in  three  of  the  cases  cited  supra  may 
be  stated  as  follows:  In  Palmer's  Case  the  statute  is  satisfied  if 
the  person  served  be  a  managing  agent  to  any  extent  In  Bray- 
ton's  Case  the  person  served  need  not  be  the  only  managing  agent 
of  the  defendant.  It  is  sufficient  if  he  be  a  managing  agent  of  an 
important  part  of  defendant's  road.  And  in  Tuchband's  Case,  when 
a  foreign  corporation  does  any  business  in  this  state,  the  person 
who,  as  its  agent,  does  that  business,  should  be  consideKd  its 
managing  agent;  and  more  especially  should  that  be  so  when  the 
foreign  corporation  has  an  office  or  place  of  business  in  this  state, 
^nd  when  the  office  is  in  charge  of  that  person  and  he  there  acts 
for  it 

The  facts  touching  the  relations  existing  between  Eiker,  the 
alleged  managing  agent,  and  the  defendant,  the  Cliicago  Evening 
Post  Company,  as  disclosed  by  the  affidavits,  may  he  briefly  stated 
as  follows:  Eiker  was  not  employed  by  the  defendant  upon  a 
salary,  but  was  compensated  by  it  by  way  of  commissions  upon  the 
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business  done.  He  occupied  an  office  in  the  Tribune  Building, 
upon  which  is  the  sign  of  the  defendant,  and  he  advertised  bi 
newspapers  under  the  newspaper  name  of  the  defendajit,  the 
adr»tisement  being  signed  by  him  as  its  "Eastern  representative." 
In  November,  1892,  plaintiff  wrote  a  letter  to  the  defendant  at 
Chicago,  asking  for  copies  of  certain  numbers  of  said  paper,  and 
in  reply  received  a  letter  saying  that  defendant  had  no  copies  of 
the  issues  described,  and  concluding:  "Mr.  T.  B.  Eiker,  50  Tribune 
Building,  New  York,  Is  our  Eastern  representatire."  TSie  busi- 
ness of  a  newspaper  agent  in  the  city  of  New  York,  such  as  Eiker, 
is  the  soliciting  and  obtaining  of  advertisements,  and  making  con- 
tracts therefor  upon  a  prescribed  schedule  of  rates.  If  special 
rates  were  submitted  to  Eiker  for  adoption  or  rejection,  outside  of 
the  schedule  of  rates  by  which  he  was  to  be  guided,  it  was  his 
duty  to  submit  such  propositions  to  the  defendant  at  its  general 
office  in  Chicago.  All  of  defendant's  business  transacted  in  this 
state  was  conducted  by  Eiker,  subject  to  no  other  direction  than 
such  as  he  received  from  the  central  office  of  the  defendant,  a 
considerable  part  of  the  business  being  transacted  by  him  under 
general  directions  only,  the  exceptions  being  special  propositions 
for  advertising  below  the  rates  which  by  his  general  directions 
he  was  authorized  to  accept  These  facts,  we  think,  constituted 
liim  a  managing  agent  within  the  meaning  of  the  statute  as  inter- 
preted by  the  authorities  to  which  we  have  referred.  The  order 
should  be  affirmed,  with  f  10  costs  and  printing  disbursements. 
All  concur. 


SCHRAM  v.  WERNER  et  aL 

(Supreme  Court,  Oeneral  Term,  First  Department.    March  15, 189S.) 

Pbikcipai.  and  Sukkit— Cohtbibution— Succbssive  Surbtier. 

Plaintiff  gave  to  a  banlt  a  gnaraiit7  of  all  debts  to  it  incurred  or  to  t>e 
Incurred  by  one  E.  to  a  certain  amonnt,  the  liability  to  continue  until 
terminated  by  notice.  While  such  ^aranty  was  In  force,  defendants  ac- 
cepted a  draft  for  the  accommodation  of  E.,  with  the  understanding  that 
the  draft  was  to  be  discounted  at  the  Itank,  and  that  defendant  should  l>e 
protected  both  by  plalntUTs  goaranty  and  by  E.  Plaintiff  did  not  know 
of  the  acceptance  by  defendants  until  the  bank  saed  him  on  his  guaranty. 
HM,  that  plaintiff  and  defendants  were  successive  sureties,  and  therefore 
plaintiff  was  not  entitled  to  contribution  from  defendants. 

Action  by  Joseph  B.  Schram  against  Henry  Werner  and  others 
-to  recover  the  amount  of  three  bills  of  exchange  drawn  by  defend- 
ants Efron  and  Bchram,  and  payable  to  their  own  order,  and 
directed  to  and  accepted  by  defendants  Wema*  and  Strauss.  A 
verdict  in  favor  of  plaintiff  was  directed,  and  defendants  moved 
for  a  new  trial  on  exceptions  ordered  to  be  heard  at  general  term 
in  the  first  instance.  The  motion  was  denied  on  the  ground  that 
the  court  could  not  decide  it  on  the  record  presetted.  31  N.  Y. 
Supp.  49.  Afterwards  the  case  was  resettled,  and  new  argument 
■was  directed.     31  N.  Y.  Supp.  1133,  mem.     New  trial  granted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  CBBIEN  and  PAEKER, 
JJ. 
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Albertos  Perry,  for  plaintiff. 
Nathaniel  Myers,  for  defendant  Werner. 
Joseph  Fettretch,  for  defendant  Strauss. 

PARKER,  J.  In  December,  1883,  the  plaintiff,  who  is  the  father 
of  Samuel  Schram,  one  of  the  members  of  the  firm  of  L  Efron  & 
Co.,  trading  also  under  the  name  of  Efron  &  Schram,  executed  and 
delivered  to  the  Importers'  &  Traders'  National  Bank  of  this  city 
his  bond,  by  which  he  undertook  to  pay  to  the  bank  all  present 
and  future  indebtedness  and  liability  of  Isadore  Efron  and  Samuel 
Schram,  and  each  of  them,  whether  they,  or  either  of  them,  shonld 
be  alone  liable  or  liable  jointly  with  another  or  others  on  any 
amount  up  to  |30,000,  the  liability  to  continue  until  terminated  by 
notice.  During  the  year  1887,  and  while  the  bond  was  in  full 
force,  L  Efron  &  Go.  drew  three  drafts  on  the  defendants  Werner 
and  Strauss,  trading  under  the  firm  name  of  Henry  Werner,  and 
the  latter  accepted  the  drafts  without  consideration,  and  for  the 
mere  accommodation  of  I.  Efron  &  Go.  These  accommodation 
acceptances  were  made  with  full  knowledge  on  the  part  of  Werner 
and  Strauss  of  the  existence  of  plaintiff's  guaranty,  and  upon  a  fnll 
understanding  and  agreement  between  them  and  L  Efron  &  Co. 
that  the  drafts  were  to  be  discounted  at  the  Importers'  &  Traders' 
National  Bank,  and  that  the  plaintiff's  guaranty,  as  well  as  L  Efron 
&  Go's.,  were  to  protect  the  defendants  Werner  and  Strauss  from  loss. 
Before  the  bank  acquired  the  third  acceptance,  its  cashier  was 
informed  by  the  defendant  Werner  that  the  acceptances  were  for 
the  accommodation  of  L  Efron  &  Co.,  made  in  pursuance  of  an 
arrangement  with  them  that  Werner  and  Strauss  should  only  be 
liable  after  L  Efron  &  Go.  and  J.  B.  Schram,  this  plaintiff.  After 
the  maturity  and  dishonor  of  the  acceptcmces,  the  bank,  acting 
upon  such  understanding,  brought  an  action  in  Wisconsin  upon 
the  bond  given  by  J.  B.  Schram  for  the  amount  of  the  drafts,  and 
therein  obtained  judgment  and  satisfaction.  Thereafter  plaintiff 
commenced  this  action  against  the  drawers  and  acceptors  of  the 
drafts,  claiming  that  the  plaintiff,  as  surety  for  L  Efron  &  Co., 
having  been  compelled  to  pay  the  same  to  the  holder  of  the  drafts, 
was  entitled  by  subrogation  to  all  of  the  rights,  remedies,  and 
securities  possessed  by  the  bank  as  means  of  enforcing  payment  of 
the  drafts,  including  the  drafts  and  debts  represented  by  them. 
The  trial  court  was  persuaded  that  this  view  was  correct,  and 
directed  judgment  for  the  full  amount  of  the  drafts  against  all  of 
the  defendants,  including  Werner  and  Strauss,  the  acceptors.  The 
question  is  whether  this  ruling  was  right  in  so  far  as  it  affects  the 
accommodation  acceptors.  , 

The  doctrine  of  subrogation  is  correctly  stated  by  the  learned 
counsel  for  the  appellant  as  follows: 

"When  one  has  been  compelled  to  pay  a  debt  which  ought  to  have  been  jwid 
by  another,  he  Is  entitled  to  a  cession  of  all  the  remedies  which  the  creditor 
possessed  against  that  other." 

L  Efron  &  Co.  were  in  this  matter  the  principal  debtors,  and  as 
against  them  the  doctrine  of  subrogation  can  be  successfully  ia- 
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Tokedi  Had  Werner  and  Straass  been,  as  apon  the  face  of  the 
acceptances  they  were  seemingly,  the  principal  debtors,  the  prin- 
ciple of  subrogation  would  have  been  equally  applicable  to  them; 
or  had  the  plaintiff,  with  I^nowledge  of  the  fact  that  Werner  and 
Btrauss  were  the  acceptors  of  the  drafts,  acted  on  that  appearance, 
and  without  any  other  knowledge,  then,  as  to  him,  Werner  and 
Strauss  would  have  been  estopped  from  denying  tiiat  they  were 
such.  But  the  facts  were  otherwise.  The  plaintiff  had  no  Icnowl- 
edge  of  Werner  and  Strauss.  He  neither  gave  his  guaranty  on 
their  acconnt,  nor  permitted  it  to  continue  in  force  longer  than  he 
otherwise  would,  l^cause  information  had  come  to  him  that  they 
were  the  acceptors.  When  the  drafts  were  discounted,  there  came 
into  existence  at  the  same  moment  a  liability  on  the  part  of  both 
plaintiff  and  Werner  and  Strauss  to  pay  them.  Their  liability 
grew  out  of  separate  instruments,  but  both  became  liable,  never- 
theless, as  sureties  for  L  Efron  &  Co.  Whether  they  were  co- 
sureties or  successive  sureties  we  must  now  inquire.  If  the  former, 
they  must  equally  divide  the  loss.  If  the  latter,  the  one  in  the 
rear  of  the  other  must  bear  the  entire  burden.  The  obligation  of 
cosureties  to  contribute  to  each  other  has  grown  out  of  that 
favorite  rule  of  equity  that  equality  is  equity.  It  is  not  at  all  found- 
ed on  the  idea  of  contract  between  sureties,  and  may  be  invoiced 
by  the  one  as  against  the  other  when  he  has  been  compelled 
to  pay  for  the  principal  debtor,  although  without  any  knowledge 
down  to  the  time  of  payment  or  later  that  his  cosurety  had  also 
obligated  himself  to  pay  the  same  debt.  Nor  will  their  becoming 
sureties  at  different  times  and  by  different  instruments,  without 
the  knowledge  of  each  other,  affect  their  liability  to  contribute  one 
to  the  other  as  cosureties.  If,  then,  there  were  no  other  facts 
than  that  Werner  and  Strauss  became  sureties  for  L  Efron  &  Co. 
by  accepting  the  drafts  for  their  accommodation,  and  J.  B.  Schram 
became  their  surety  for  the  same  indebtedness  by  virtue  of  the  bond 
lodged  by  him  with  the  bank,  the  plaintiff  would  be  in  a  position 
to  insist  that  Werner  and  Strauss  were  his  cosureties  for  such  in- 
debtedness, and  therefore  bound  to  contribute  to  the  extent  of 
one-half  of  the  amount  paid  by  the  plaintiff.  But  the  defendants 
Werner  and  Strauss  undertook  to  become  sureties  for  I.  Efron  St 
Go.  and  the  plaintiff,  not  with  the  plaintiff.  Their  understanding 
with  I.  Efron  &  Co.  was  that  they  should  respond  only  in  the  event 
that  both  they  and  their  guarantor,  Schram,  could  not  pay, — an 
event  which  I.  Efron  &  Co.  assured  them  could  not  possibly  hap- 
pen, because  J.  B.  Schram  was  such  a  very  rich  man.  The  ques- 
tion now  presented  is  whether  this  agreement  operated  to  make 
J.  B.  Schram  and  Werner  and  Strauss  successive  sureties. 

In  considering  that  question  it  should  be  borne  in  mind  that  in 
no  manner  whatever,  either  by  appearance  or  otherwise,  did  the 
defendants  induce  the  plaintiff  to  give  his  bond  to  the  bank,  or  to 
refrain  from  terminating  his  liability  thereunder  by  notice.  Botti 
his  acts  of  commission  and  omission  were  without  reference  to  or 
knowledge  of  Werner  and  Strauss,  and  he  imposed  no  limitation 
whatever  on  his  liability.    On  the  other  hand,  when  Isadore  Efron 


Digitized  by 


Google 


998  BBW  YORK  SUPPLEMENT,  vol.  32.  [Sap.  Ct. 

and  Samuel  Schram  requested  the  defendants  Werner  and  Strauss 
to  become  sureties  for  them,  they  were  informed  of  the  guaranty  of 
this  plaintiff,  and  of  his  ability  to  respond  for  the  amount  of  the 
drafts  should  I.  Efron  &  Co.  fail  to  pay  them.  The  question  pro- 
pounded to  them  was  whether  they  would  accommodate  Aeir 
friends,  who  needed  still  another  surety.  It  being  a  mere  matter 
of  accommodation,  they  were  at  perfect  liberty  to  decline  or  accede 
to  the  request;  and,  if  granted,  to  Impose,  as  a  condition  of  their 
becoming  sureties,  that  they  should  not  be  cosureties  with  the 
plaintiff,  but  should  be  sureties  for  I.  Efron  &  C!o.  and  the  plaintiff. 
This  condition  was  insisted  upon  and  assented  to  by  the  principal 
debtor.  Had  the  condition  been  incorporated  in  the  drafts,  it 
would  not  be  for  a  moment  questioned  but  they  had  accomplished 
what  was  intended,  and  had  made  themselves  in  fact  sureties  for  the 
plaintiff  as  well  as  for  L  Efron  &  Co.;  for  the  rule  is  that  the 
surety  at  the  time  of  entering  into  the  obligation  of  suretyship  may 
make  such  stipulation  as  he  sees  fit  in  regard  to  his  liability,  so 
long  as  it  is  done  in  good  faith,  and  his  signature  is  not  permitted 
to  seem  to  be  what  it  is  not,  so  as  to  mislead  others,  and  induce 
them  to  become  sureties  upon  the  belief  that  he  is  a  cosurety  for 
the  principal,  when  in  fact  his  liability  is  restricted.  Wiis  rule  is 
followed  in  Harris  v.  Warner,  13  Wend.  400,  where  a  principal  and 
four  sureties  executed  a  note  as  makers.  Opposite  each  of  the 
names  of  the  first  three  sureties  was  written  the  word  "surety," 
while  the  fourth  wrote  opposite  his  signature  "surety  for  the  above 
names."  The  principal  failing  to  pay,  the  first  surety  was  compelled 
to,  and  sought  contribution  against  all  the  others,  including  the 
fourth  surety;  and  it  was  held  that  from  him  there  was  no  right  of 
contribution,  because  he  had  refused  to  sign  as  cosurety  with  the 
other  sureties,  and  had  a  right  to  qualify  his  contract,  as  he  pleased, 
within  the  rules  of  law.  To  the  same  effect  is  Sayles  t.  Sims,  73 
N.  Y.  551.  Other  cases  in  which  the  rule  has  been  referred  to  and 
applied  might  be  cited,  but  it  is  deemed  too  well  settled  to  call  for  a 
further  citation  of  authority.  But  if  the  fact  be  that  a  person  from 
whom  contribution  is  sought  as  cosurety  actnally  signed  as  a  snrety 
for  the  party  claiming  contribution,  as  well  as  ihe  principal,  it 
may  be  shown,  although  it  does  not  appear  in  the  writing  by  which 
he  became  bound.  The  contract  may  rest  in  parol,  and,  if  it  does, 
it  may  be  shown,  whereupon  it  will  be  given  the  same  effect  as  if  it 
were  contained  in  the  writing.  This  proposition  is  recognised  in 
Wells  V.  Ifiller,  06  N.  Y.  255,  where  the  court,  in  discussing  the 
question  of  contribution  between  sureties,  held  that  there  wili  not 
be  contribution  if  one  surety  stipulates  for  an  advantage  over  the 
other.    The  court  said: 

"It  Is  not  sufflcient  that  both  parties  are  sureties.  •  •  •  They  must  oc- 
cupy the  same  position  in  respect  to  the  principal,  and  have  no  eqaities  be- 
tween themselves,  tflviag  an  advantage  to  one  over  the  other.  And  It  Ib 
competent  to  prove  by  parol  the  relation  of  the  parties,  and  that  one  surety 
a^rreed  to  Indemnify  another,  or  any  extrinsic  facts  affecting  the  equities  be- 
tween them." 

In  Ohapeze  v.  Young,  87  Ky.  476,  9  S.  W.  399,  Chapeze  had  of- 
fered to  become  surety  at  the  bank  for  one  Gleason.    The  bank 
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requested  another  name,  whereupon  Gleason  applied  to  Young. 
The  latter  said  to  Oleason,  not  to  the  bank,  that  he  would  become 
sorely  "on  the  condition  and  with  the  agreement  that  he  was 
binding  as  a  surety  only  of  Gleason  and  Ghapeze."  Chapeze  was 
ignorant  of  the  fact  that  Young's  name  was  on  the  paper  until  the 
failure  of  Gleason  to  pay.  The  action  was  by  Chapeze  for  contribu- 
tion after  payment  of  the  paper,  and  Young  had  judgment.  The 
existence  of  the  agreement  by  which  Young  was  restricted  in  his 
liability  did  not  appear  on  the  paper,  but  the  court  held,  on  reason- 
ing entirely  satisfactory,  that  the  existence  of  such  agreement  be- 
tween Young  and  Gleason,  the  principal  debtor,  could  be  shown  by 
paroL  In  Adams  v.  Flanagan,  36  Vt  400,  there  were  four  makers 
of  a  promissory  note.  Opposite  each  of  the  names  of  the  last  two 
the  word  "surety"  was  written.  The  first  surety  paid  the  note,  and 
brought  the  action  against  the  others  to  compel  contribution.  Up- 
on the  trial  it  appeared  that  the  second  surety  signed  upon  the 
express  understanding  with  the  principal  debtor  that  he  signed  as 
surety  for  the  plaintiff,  and  not  as  cosurety  with  him.  In  denying 
his  right  to  contribution  the  court  said: 

"Ab  between  the  maken  and  the  payee,  the  note  exclndea  all  parol  evidence; 
but,  as  between  the  signers  to  It,  It  was  not  made  or  intended  to  be  the  exclu- 
slre  proof  of  their  agreement  and  relations.  It  is  well  settled  that  it  is  open 
to  parol  evidence  to  show  the  contract  relations  of  the  signers,  and  the  re:il 
natnre  of  the  contract  between  them." 

It  follows  from  these  authorities  that  Werner  and  Strauss  estab- 
lished by  competent  evidence  the  existence  of  an  agreement  by 
which  their  liability  was  restricted  to  that  of  sureties  for  the  prin- 
cii>al  debtors  and  the  other  surety,  J.  B.  Schram,  this  plaintiff. 
And,  as  there  are  no  facts  present  which  cause  such  restriction  to 
be.  inequitable,  as'  against  the  plaintiff  they  must  be  held  to  be  suc* 
cessire  sureties,  and  the  plaintiff  in  the  rear  of  the  defendants  Wer- 
ner and  Strauss,  and  therefore  not  entitled  to  recover  as  against 
them. 

The  exceptions  should  be  sustained,  and  a  new  trial  ordered  as 
to  the  defendants  Werner  and  Strauss,  with  costs  to  abide  the  event 
All  concur. 


STATE  BANK  OP  LOCK  HAVEN  v.  SMITH  et  aL 

(Supreme  Court,  General  Term,  First  Department    March  15,  1895.) 

Pkihcifal  and  Surbtt— Liabiutt  or  Sdsstt— Loss  of  Collateral  SEcnRrrr. 
Where  notes  discounted  by  plaintiff  bank  were  made  by  defendants  for 
the  accommodation  of  W.  &  B.,  the  payees,  who  were  also  indebted  to 
plaintilTB  president,  the  fact  that  the  president,  in  effecting  a  settlement 
of  the  claims  against  W.  &  B.,  procured  a  prior  lien  for  his  Individual 
claims  on  their  property,  does  not  render  plaintiff  chargeable  with  the 
amount  of  preferences  obtained  by  the  president  as  for  property  negli- 
gently lost,  which  might  have  been  applied  in  satisfaction  of  the  note  on 
which  defendants  were  liable  as  accommodation  makera 

Appeal  from  judgment  on  report  of  referee. 
Action  by  the  State  Bank  of  Lock  Haven  against  James  W.  Smith 
and  WUbur  F.  Smith,  impleaded,  etc.    From  a  judgment  in  favor 
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•I  plaintifl,  and  from  an  <Hrder  granting  an  extra  allowaiioe»  de- 
fendanta  appeal.    AiSrmed. 

It  appears  from  the  pleadingB  and  flndinga  tbat  the  plaintiff  Is,  and  for  many 
years  baa  been,  a  banking  corporation  organized  under  tbp  laws  of  Pcnnsyl- 
vanla,  and  doing  business  at  Loclc  Haven,  in  Pennsylvania;  chat  the  defend- 
ants James  W.  Smith  and  Wilbur  F.  Smith,  during  the  same  Ume,  \«'ere  co- 
partners, doing  business  under  the  name  of  J.  W.  &  W.  F.  Smitli,  In  Brook- 
lyn, in  this  state;  and  that  the  nominal  defendants  Chandler  P.  Walnwrigbt 
and  Willis  Bryant  were  copartners,  doing  business  under  the  Arm  name  of 
Wainwright  &  Bryant  in  Philadelphia.  The  12  notes  held  by  the  plaintiff  oa 
October  24,  1889  (of  which  the  notes  In  suit  are  merely  renewals),  were  dated 
from  June  21,  1889,  to  September  17,  1889,  and  were  made  by  the  defendants 
Smith  to  the  order  of  the  defendants  Wainwright  &  Bryant,  indorsed  by  the 
latter,  and  discounted  by  the  plaintiff.  It  was  found  by  the  referee  tbat,  at 
or  shortly  prior  to  the  times  when  defendants  Smith  made  and  delivered  to 
Wainwright  &  Bryant  these  12  notes,  said  Wainwright  &  Bryant  made  and 
dellTered  to  defendants  Smith  their  12  notes  of  like  date,  tenor,  and  terms, 
and  for  like  amounts,  and  payable  to  the  order  of  J.  W.  &  W.  F.  Smith;  the 
notes  made  by  Wainwright  &  Bryant  being  sent  to  the  Smiths  In  letters, 
which  In  each  case  say,  substantially:  "Inclosed  please  find  our  note  [describ- 
ing It],  for  which  please  send  us  duplicate;"  and  the  Smiths  then  returning 
their  own  notes  as  requested.  It  was  also  foimd  that  these  notes  were  tbu 
exchanged  pursuant  to  an  arrangement  made  in  the  latter  part  at  1884,  at  the 
request  of  Wainwright  &  Bryant,  they  promising  the  Smiths  to  send  to  them, 
upon  the  maturity  of  the  notes,  an  amount  of  money  equal  to  the  face  of  tlie 
notes,  unless  said  Smiths  should  have  given  notice  that  they  bad  used  any 
of  the  notes  made  by  Wainwright  &  Bryant;  each  party  to  have  tlie  right  to 
use  any  of  the  exchanged  notes.  It  appears  that,  after  this  arrangement  was 
made,  defendants  Smith  and  Wainwright  &  Bryant  began  exchanging  their 
paper  thereunder,  and  so  continued  to  do  up  to  about  October  24,  1889.  The 
notes  so  made  by  Wainwright  &  Bryant  and  sent  to  the  Smiths  were  payable 
In  Philadelphia,  and  the  notes  so  made  by  defendants  Smith  and  sent  to  Wain- 
wright &  Bryant  were  payable  at  the  Smiths'  office  in  Brooklyn.  Wainwright 
&  Bryant  were  accustomed  to  and  did  send  to  defendants  Smith  money  for 
the  notes  as  agreed,  and  defendants  Smith  were  atxnstomed  to  and  did  there- 
upon return  Wainwright  &  Bryant's  paper  to  them,  except  in  a  few  Instances 
in  which  defendants  Smith  made  use  of  Wainwright  &  Bryant's  paper  by  pro- 
curing the  same  to  be  discounted.  The  Smiths  invariably  paid  all  the  noiea 
made  by  them  according  to  their  tenor,  at  their  office,  until  after  the  failure 
of  Wainwright  &  Bryant;  and  Wainwright  &  Bryant  paid,  according  to  their 
tenor,  at  their  office,  such  notes  of  theirs  as  the  Smiths  had  had  disconnted, 
and  for  the  remaining  notes  sent  the  cash  to  the  Smiths  up  to  the  time  of  their 
failure.  At  the  time  of  Wainwright  &  Bryant's  faUare  (October  24,  18SS), 
the  plaintiff  held  the  12  notes,  of  which  these  in  suit  iare  the  renewals;  the  de- 
fendants Smith  held  11  of  the  counterpart  notes  made  by  Wainwright  k 
Bryant;  and  the  remaining  note,  one  dated  August  6,  1889,  for  $1,143.13,  was 
held  by  the  Eleventh  Ward  Bank,  which  had  discounted  it  for  tlie  defend- 
ants Smith.  The  Smiths  afterwards  took  up  this  note.  At  the  request  of  the 
defendants  Smith,  the  plaintiff  has  three  times  renewed  the  12  notes  held  by 
It;  the  Smiths  each  time  paying  the  Interest  or  discount  for  such  renewal, 
each  renewal  note  being  made  and  Indorsed  in  the  same  torm  as  the  orlglnai 
note. 

One  William  A.  Simpson  was  the  president  of  the  plaintiff  bank.  Its  laiscst 
stockholder,  and  practically  its  manager.  He  was  also,  and  had  been  for  sev- 
eral years,  the  financial  backer  of  Wainwright  &  Bryant.  He  had  loaned 
them  $50,000,  and  was  the  accommodation  Indorser  on  their  paper  to  the  ex- 
tent of  from  $85,000  to  $135,000  mwe.  He  received  from  them  a  royalty  or 
definite  payment,  called  "stumpage,"  on  each  load  of  timber  cut,  ostensibly 
as  compensation  for  advice  given  in  the  management  of  their  business.  When 
Simpson  loaned  tlieiii  the  first  .?IjO,000,  in  November,  1884.  they  gave  him  a 
judgment  note  tlwrefor,  dated  November  14,  1SS4,  due  one  day  after  date, 
and  containiuK  a  warrant  of  attorney,  whicb,  under  the  laws  of  Pennsyl- 
vania, ennl)lod  Simpson  to  enter  judgment  aguinst  them  at  any  time.    Koi 
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snlMeqaent  Indoraements,  Simpson  got  two  other  Judgment  notes,— one  dated 
January  14,  1885,  for  $60,000,  and  another  dated  August  19,  1887,  for  $75,- 
000,— each  payable  one  day  after  date.  In  addition  to  these  obligations  to 
Simpson,  Walnwrlght  &  Bryant,  on  the  24th  day  of  October,  1889  (which 
was  the  day  of  their  failure),  had  paper  to  the  extent  of  |122,313,  Including 
that  made  by  the  defendants  Smith,  discounted  In  the  plaintUf  bank.  On  Oc- 
tober 24,  1888,  Simpson,  with  one  Corss,  the  attorney  for  the  plaintiff  bank, 
met  Walnwrlght  &  Bryant  In  Philadelphia,  and  It  was  therp  determined  that 
they  were  unable  to  continue  In  business,  and  that  they  should  give  to  the 
bank  a  Judgment  note  as  security  for  the  paper  that  had  been  discounted  by  > 
the  bank  for  Wainwright  &  Bryant,  and  wliich  bore  their  indiursenient  ▲  list 
of  the  notes  discounted  in  the  bank  was  called  off.  Those  indorsed  by  Simp- 
son were  omitted,  because  he  already  had  a  Judgment  note  to  secure  them. 
A  Judgment  note  for  $122,313  was  then  and  there  given  to  the  bank,  dated 
that  day,  payable  one  day  after  date.  The  Judgment  note  was  given  as  se- 
cnrity  for  all  the  paper,  Including  that  made  by  defendants  Smith,  indorsed 
by  Wainwright  &  Bryant,  and  then  lying  in  the  plaintiff  bank,  except  the  pa- 
per indorsed  by  Simpson.  Simpson  then  had  Judgment  notes  several  years  old 
in  his  possession,  and  was  president  of  the  bank,  and  acted  for  it  There  were 
no  directions  given  as  to  the  application  of  the  avails  of  the  Judgment  notes. 
Simpson  said  that. he  was  going  to  enter  Judgment  on  the  bank's  notes;  noth- 
ing was  said  about  his  own.  On  the  26th  of  October.  Mr.  Simpson,  through 
Corss,  the  attorney,  caused  Judgments  on  the  three  notes  already  held  by 
him  and  the  note  handed  to  him  for  the  plaintiff  to  be  entered,  putting  his  own 
three  Judgments  first,  and  issuing  execution  upon  them  first;  so  that  they  ob- 
tained a  prkHity  under  the  laws  of  the  state  of  Pennsylvania  as  to  the  per- 
sonal property  of  Wainwright  &  Bryant,  but  shared  pro  rata  with  the  Judg- 
ment in  favor  of  the  plaintiff  as  to  the  real  estate.  According  to  the  law 
of  Pennsylvania,  Judgments  entered  on  the  same  day  participate  equally  in 
the  avails  of  funds  realized  through  execution  against  real  property.  As  to 
personal  property,  the  execution  first  issued  takes  precedence.  At  the  sher- 
IfTs  sale  bad  in  the  month  following,  under  these  four  executions  and  another 
tor  a  small  amount,  Simpson  bought  in  a  large  part  of  the  personal  property, 
and  practically  all  the  real  estate;  the  personal  property  being  sold  for  $74,- 
696.50,  and  the  real  estate  for  $26,490.  The  proceeds  of  this  sale  of  the  per- 
sonal property,  after  deducting  fees,  etc.,  were  paid  to  Slmiwon  by  crediting 
the  amount  to  him  on  account  of  his  purchase  at  the  sale;  and  the  proceeds 
of  the  real  estate  were  disposed  of  by  taking  Simpson's  receipt  as  president  of 
the  bank  for  $12,000  thereof,  applied  ui>on  the  execution  upon  the  plalntifTs 
judgment  and  by  crediting  the  balance  to  Simpson  on  account  of  his  purchase. 
An  execution  upon  plaintiff's  Judgment  was  also  issued  to  Philadelphia,  and 
certain  property  there  was  bought  in  by  the  plaintiff  for  $150,  and  was  aft- 
erwards resold  by  it  for  $5,000.  In  addition,  Simpson  received  certain  cattle 
stock,  which  was  afterwards  sold  for  $5,000.  To  enable  Simpson  to  close  his 
purchase  with  the  sheriff  without  paying  cash,  a  formal  assignment  of  the 
plaintiff's  Judgment  was  made  to  him;  but  by  agreement  between  Simpson 
and  the  bank,  it  was  provided  that  after  payment  of  his  own  claim,  he  would 
pay  the  full  amount  of  the  indebtedness  of  Walnwrlght  &  Bryant  as  drawers 
and  indorsers  of  notes  discounted  by  the  bank,  and  not  otherwise  paid  or  se- 
cured to  be  paid. 

Argued  before  VAN  BRTTNT,  P.  J.,  and  OTJIUEN  and  PARKEB, 
JJ. 

Abel  E.  Blackmar,  for  appellants. 
Frederick  H.  Man,  for  respondent. 

O^BIEN,  J.  The  causes  of  action  were  upon  12  promissory  notes 
made  by  the  defendants  Smith  to  the  order  of  Wain-wright  & 
Bryant,  and  by  them  indorsed  and  delivered  to  plaintiff.  There 
■was  no  contest  as  to  the  making  and  delivery  of  the  notes,  or  as 
to  the  title  of  the  plaintifE  to  the  same;  but  it  was  contended  that 
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the  defendants  Smith  were  accommodation  makers,  and  that  the 
notes  were  made  for  the  accommodation  of  Wainwright  &  Bryant. 
It  was  further  contended  that  Wainwright  &  Bryant  placed  cer- 
tain securities  with  the  plaintiff  to  secure  the  payment  of  these 
notes  with  others;  and  that  the  plaintiff  had  realized  certain  sums 
of  money  upon  said  securities,  and  had  negligently  wasted  and  de- 
stroyed a  part  thereof;  and  that  the  defendants  were  entitled  to 
have  the  amounts  realized  by  the  plaintiff  on  such  securities  ap- 
plied to  the  payment  of  these  notes  pro  rata  with  others;  and  also 
that  the  value  of  the  securities  wasted  by  the  plaintiff  should  be 
credited  on  these  notes.  The  referee  found,  against  the  conten- 
tion of  plaintiff,  that  all  the  notes  except  one  were  accommodation 
paper;  that  the  plaintiff  had  received  |22,000  applicable  to  the  pay- 
ment of  these  notes,  with  others;  and  direct«i  that  13,389.48  be 
credited  pro  rata  upon  the  principal  of  the  notes.  The  plaintiff  does 
not  appeal,  but  the  defendants  do,  claiming  that  th^  were  entitled 
to  a  larger  credit,  and  that  all  the  notes  were  accommodation  paper. 

In  holding  that  11  of  the  12  notes  were  accommodation  notes,  the 
referee  reached  a  conclusion  most  favorable  to  the  appellants,  and 
with  such  conclusion  we  understand  no  fault  is  found,  it  being  in- 
sisted, however,  that  the  twelfth  note  also  should  have  been  included 
in  the  same  category.  In  excluding  it,  we  think,  the  referee  was 
clearly  right .  Under  the  terms  of  the  agreement,  the  defendants 
had  a  right  to  use  the  notes  sent  them  by  Wainwright  &  Bryant  in 
exchange  for  notes  of  similar  amount  and  tenor  which  they  had 
loaned  to  that  firm.  If  they  had  availed  themselves  of  this  priv- 
ilege, and  had  used  the  notes,  there  can  be  no  doubt,  upon  au- 
thority, that  they  would  be  regarded  as  business  notes,  because 
given  in  exchange  for  other  notes,  and  used  for  the  purpose  of  rais- 
ing money.  Where,  however,  but  one  was  used,  and  the  other  11 
retained,  we  find  no  reason  for  relieving  the  defendants  from  liabil- 
ity as  makers  of  business  paper.  It  appearing,  then,  as  to  one  of 
the  Wainwright  &  Bryant  notes, — ^i.  e.  the  one  dated  August  S, 
1889,  for  f  1,154.13, — that  the  defendants,  for  their  own  benefit, 
had  it  discounted  at  the  bank,  the  referee  was  right  in  holding  that 
the  counterpart  note  given  to  Wainwright  &  Bryant,  which  was  dis- 
counted by  the  plaintiff,  was  included  among  the  12  notes  sued  upon, 
and,  unlike  the  other  11,  was  not  an  accommodation  note. 

liie  other  11  notes  being  accommodation  notes,  the  referee  held 
that  the  ultimate  duty  of  paying  them  rested  on  Wainwright  & 
Bryant,  and  that  any  payments  made  by  the  latter  or  securities 
given  by  them  inured  to  the  benefit  of  the  defendants  Smith,  whose 
obligation  was  that  of  sureties.  To  the  extent  to  which  they  were 
entitled  to  the  benefit  of  the  security  thus  given,  which  consisted  of 
the  judgment  note  for  |122,313,  covering  these  and  other  notes  of 
Wainwright  &  Bryant,  the  referee  allowed  the  pro  rata  amount 
realized  under  the  judgment  upon  the  sale  of  the  real  projjerty,  and 
|10,000  in  addition,  realized  from  two  other  sources,  making  up 
the  amount  of  |22,000,  which  he  held  was  applicable  to  the  pay- 
ment of  the  notes.  The  defendants  claim,  however,  that  they  were 
entitled  to  a  greater  credit,  and  that,  in  addition  to  the  proceeds  of 
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the  real  estate,  there  should  have  been  applied  upon  the  notes  the 
pro  rata  share  of  the  proceeds  of  the  personal  estate  of  Wainwright 
&  Bryant  which  the  plaintiff  should  hare  realized  upon  the  judg- 
ment given  to  it  to  secure  the  notes.  Whether  this  contention  is 
right  depends  entirely  upon  the  determination  of  the  question  as 
to  whether,  under  the  law,  Simpson,  who  was  president  of  the  bank, 
and  to  whom  Wainwright  &  Bryant  were  indebted  in  a  large  sum 
of  money,  for  which  he  held  their  judgment  notes,  violated  a  duty, 
which  as  president  of  the  bank  he  was  chargeable  with,  towards 
the  defendants,  in  giving  himself  a  preference  out  of  the  avails  of 
the  personal  property.  It  was  in  tiie  power  of  Simpson  to  seize 
all  of  Wainwright  &  Bryant's  property  at  any  time  during  a  long 
poriod  prior  to  the  giving  to  him  of  the  judgment  note  for  the 
bank.  Had  he  reaped  the  advantage  of  his  position  by  so  seizing 
the  property,  the  defendant,  as  against  him,  would  have  no  legal 
right  to  complain.  It  may  be  that,  considering  his  relation  to  the 
bfmk  and  the  use  that  he  had  made  of  their  funds,  it  might  compel 
him,  in  some  way  or  in  some  form  of  action,  to  make  good  the  loss 
which  under  his  management  the  bank  sustained.  Without,  how- 
ever, discussing  the  rights  of  the  bank,  it  is  clear  that  no  third 
party,  situated  as  the  defendants  are,  could  successfully  assail  Simp- 
son's right  to  obtain,  were  he  so  disposed,  a  preference  in  respect  to 
Wainwright  &  Bryant's  property  over  all  otiier  creditors.  It  must 
be  remembered,  too,  that,  in  the  disposition  of  their  property  among 
their  creditors,  Wainwright  &  Bryant  selected  Simpson  as  the  per- 
son who  was  to  make  it,  and  constituted  him  their  agent  for  that 
purpose;  and  they  had  a  right  to  instruct  him,  had  they  seen  fit, 
as  to  the  manner  in  which  the  property  should  be  applied;  or  they 
coidd  leave  it,  as  they  did,  to  his  discretion,  in  exercising  which  the 
d^endant  would  have  no  more  right  to  complain  than  if  the  dis- 
IKwition  had  been  made  by  Wainwright  &  Bryant  themselves.  As 
correctly  said,  therefore,  by  the  referee: 

"In  the  absence  of  proof,  tbe  act  of  Simpson  may  be  considered  to  be  Just 
wbat  Wainwright  &  Bryant  intended.  Hence  the  banlc  cannot  be  held  to 
stand  as  having  received  In  payment  of  the  Smith  notes  that  which  Simpson 
managed  to  apply  to  his  notes  through  the  instrumentality  of  Wainwright  & 
Bryant" 

As  urged  by  the  respondent  the  bank  owed  no  du^  to  the  Smiths 
requiring  it  to  take  the  judgment  note  at  all,  or  to  enter  -judgment 
thereon,  or  to  endeavor  to  thrust  aside  Simpson's  security,  which 
was  prior  in  equity  and  in  point  of  time,  even  if  it  had  the  power  to 
do  so.  The  question  here  raised  is  not  as  to  what  rights  the  bank 
might  claim  against  Simpson  on  the  facts  disclosed,  but  solely 
whether  the  Smiths,  as  soK;alled  "accommodation  makers"  of  the 
notes  held  by  the  bank,  for  which  it  had  paid  full  value,  can  hold 
the  bank  liable  for  something  which  it  neither  did  nor  permitted. 
It  is  well  established  that  the  holder  of  negotiable  paper  loses  no 
right  against  the  surety  thereon  by  merely  remaining  passive.  Bank 
V.  Wood,  71  N.  Y.  405,  411;  Smith  v.  Erwin,  77  N.  Y.  4C6.  We  do  not 
think  that  the  act  of  Simpson  and  Gorss,  although  they  were  the 
president  and  the  attorney,  respectively,  of  the  bank,  in  permitting 
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Simpson  to  obtain  a  priorily  upon  the  personal  property,  made  the 
bank  liable  for  a  breach  of  duty,  and  chargeable,  as  though  lost, 
with  the  amount  that  would  have  been  realized  had  the  bank's  judg- 
ment attached  equally  with  Simpson's  upon  the  personal  property. 

Another  grievance  assigned  by  the  appellants  consists  in  the  re- 
fusal of  the  referee  to  find  that  the  bank  had  realized  |20,000  on 
the  execution  against  the  real  property,  and  finding,  instead,  that 
it  had  realized  only  |12,000.  Mr.  Simpson,  the  president  of  the 
bank,  testified  that  |20,000  was  realized  on  the  real  property;  but 
that  this  statement  was  made  from  memory,  and  that  it  was  incor- 
rect, is  evident  from  the  original  documents,  which  include  the  re- 
ceipt of  Mr.  Simpson  and  the  sheriffs  return.  Besides,  it  appears 
that  the  real  estate  was  sold  for  |26,490;  and,  regard  being  had  to 
the  amount  of  the  four  judgments,  the  bank's  pro  rata  share  of  the 
proceeds  would  be  about  |12,000, — ^the  amount  found  by  the  referee 
There  being  a  conflict  between  the  oral  testimony  and  these  written 
documents,  we  think,  upon  consideration,  that  the  referee  was  right 
in  following  the  latter,  as  against  the  statement  of  the  witness. 

Although  the  referee  has  charged  the  plaintiff  with  f22,000  as 
having  been  realized  upon  the  bank's  judgment,  there  is  a  serious 
question  whether  the  entire  value  of  the  collateral  security,  includ- 
ing the  judgment  note,  and  the  entire  amount  with  which  it  is 
chargeable  in  favor  of  the  defendants,  was  more  than  |12,150.  Hie 
122,000  found  by  the  referee  was  made  up  of  f  12,000,  the  proceeds 
of  the  execution  issued  on  the  bank's  judgment  to  the  tdieiiff  of 
Jefferson  county,  and  of  |5,000,  which  he  charged  to  the  bank  as 
being  the  amount  realized  on  the  resale  by  it  of  the  property  sold 
under  the  execution  issued  to  the  sheriff  of  Philadelphia,  and  which 
it  bought  in  at  such  sale  for  |150,  and  of  |5,000,  the  amount  realized 
from  the  sale  of  certain  cattle  stock  which  Wainwright  &  Bryant 
had  given  to  Simpson  at  the  date  of  their  failure.  The  amount  of 
|150,  realized  on  the  sale  of  the  Philadelphia  real  estate,  would 
seemingly  be  the  proper  credit  which  the  bank  was  entitled  to 
allow,  because  any  profits  realized  on  the  resale  thereof  could  no 
more  be  reached  as  a  security  in  defendants'  favor  than  would  a 
loss,  had  it  been  made  upon  such  resale,  have  been  chargeable  to  it; 
and  the  referee,  instead  of  charging  the  bank  with  f  150,  has  charged 
it  with  f5,000,  in  defendants'  favor.  The  15,000,  proceeds  of  the 
cattle  stock,  as  testified  to  by  Bryant,  was  given  by  him  to  Simpson, 
as  he  understood,  individually  for  his  indebtedness.  This  amount, 
however,  was  appropriated  by  Simpson  to  the  bank,  under  their 
agreement,  pro  tanto  on  the  Wainwright  &  Bryant  notes,  and  the 
referee  allowed  the  payment  It  will  thus  be  seen  that  the  referee 
reached  upon  these  items  a  conclusion  most  favorable  to  the  defend- 
ants. 

The  remaining  question  urged  upon  this  appeal  is  in  regard  to  the 
order  granting  to  the  plaintiff  an  allowance,  in  addition  to  costs,  of 
1386.07.  In  view  of  the  amount  and  the  character  of  the  questions 
involved,  this  cannot  be  regarded  as  an  excessive  allowance.  It  is 
insisted,  however,  by  the  appellants,  that  they  should  not  be  pun- 
ished, by  way  of  an  allowance  granted  against  them,  for  having  in- 
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terposed  equitable  defenseB  which  in  part  have  been  sastained. 
The  answer  to  this  seems  to  ns  apparent  It  is  true  that  the  plain- 
tiff asked  a  judgment  for  the  full  amount  of  the  notes,  upon  the 
Hieory  that  they  were  business  paper,  and  that  the  defendants  took 
the  opposite  view,  that  they  were  accommodation  notes;  and,  while 
the  former  demanded  the  full  amount,  the  defendants  insisted  that 
the  complaint  should  be  dismissed.  While  the  plaintiff  did  not 
obtain  the  entire  relief  demanded,  we  do  not  think  it  can  be  claimed 
that  it  has  not  succeeded  in  the  action.  Apart  from  this,  if  the  de- 
fendants desire  to  limit  their  liability  for  costs,  the  Code  provides  a 
way  by  permitting  a  person  to  make  an  offer  of  judgment,  which, 
if  not  accepted,  would  place  the  liability  for  costs  upon  the  other 
party.  This  the  defendants  did  not  do,  bat  litigated  the  question 
of  plaintiff's  right  to  any  recovery;  and  the  plaintiff  having  recov- 
ered and  been  awarded  costs,  in  view,  as  already  said,  of  the  difiS- 
culty  of  the  questions  involved,  we  think  it  was  entitled  to  the 
allowance  made. 

In  concluding,  we  think  it  proper  to  say  that  we  might  well  have 
let  this  appeal  rest  upon  the  clear  and  satisfactory  opinion  of  the 
referee;  but  as  the  appellants,  with  much  force  and  earnestness, 
have  pressed  the  questions  again  upon  our  consideration,  we  feel 
that  a  brief  reference  to  all  the  questions  presented  upon  the  appeal 
was  proper. 

We  think  the  conclusion  reached  by  the  referee  was  right,  and 
that  the  judgment  and  order  should  be  alBrmed,  with  costs.  All 
concur. 


GIBSON  v.  BLAKLB?. 
(Supreme  Court,  Oeneral  Term,  First  Department    March  16,  1895.) 

PXBTtBS— DKFKCT  APPAHBNT  ON  FaCB  OF  CoitPLAIKT. 

A  complaint  alleged  that  on  a  certain  day  plalntitF  conveyed  land  to  one 
B.,  subject  to  a  Judgment  In  favor  of  plaintiff's  father,  and  B.  agreed  to 
pay  $1,400  therefor  on  cancellation  of  the  Judgment;  that  a  few  months 
later  {dalntlff's  father  died,  bequeathing  one-fourth  of  his  estate  to  B.,  In 
trust  to  pay  the  Judgment,  and  to  Invest  the  residue  to  the  use  of  plaintiff 
for  life,  and  made  B.  executor  of  .the  will;  that  B.  received  enough  from 
such  bequest  to  satisfy  the  Judgment,  but  that  the  Judgment  was  not  can- 
celed of  record;  that  afterwards  B.  died,  leaving  defendant  his  only  heir 
and  next  of  kin,  who  was  appointed  administrator  of  his  estate;  and  that 
DO  part  of  the  $1,400  was  paid.  It  was  not  alleged  that  an  administrator 
with  the  will  annexed  or  a  testamentary  trustee  of  the  estate  of  plaintiff's 
father  had  been  appointed.  The  action  was  brought  more  than  25  years 
after  plaintiff's  father  died.  It  did  not  appear  that  the  estate  had  not  been 
settled  and  the  trust  terminated.  The  prayer  of  the  complaint  was  that 
the  Judgment  be  canceled  of  record,  and  that  plaintiff  have  Judgment 
against  defendant  as  administrator  for  $1,400,  with  Interest  BM,  that  it 
Is  not  apparent  on  the  face  of  the  complaint  that  there  was  a  defect  of 
parties  defendant 

Appeal  from  special  term.  New  York  county. 

Action  by  Wood  Gibson  against  Samuel  Q.  Blakley,  individually 
and  as  administrator  of  James  Blakley,  deceased,  impleaded  with 
others.  From  an  interlocutory  judgment  overruling  a  demurrer  to 
the  complaint,  defendant  Blakley  appeals.    Affirmed. 
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Argued  before  VAN  BBU^'T,  P.  J^  and  FOLLETT  and  PAS3SXR, 
JJ. 

Abram  Kling,  for  appellant 
David  Keane,  for  respondent. 

PEE  CURIAM.  April  24,  1867,  Wood  Gibson,  Sr.,  lecorered  a 
judgment  against  his  son,  Wood  Gibson,  Jr.,  for  |23,300.11,  whic^ 
became  a  lien  on  the  interest  of  the  judgment  debtor  in  No.  295 
West  Eleventh  street.  November  2,  1869,  the  judgment  debtor  con- 
veyed his  interest  in  said  premises  to  James  Blakiey.  who  in  con- 
sideration thereof  executed  and  delivered  to  the  grantor  (the  plain- 
tiff herein)  a  contract,  of  which  the  following  is  a  copv: 

"Whereas,  I,  James  Blakley,  of  the  city  of  New  York,  have  pardiased  from 
Wood  Gibson,  Jr.,  of  said  dty,  his  Interest  In  the  property,  In  the  city  afM^ 
said,  known  by  the  number  i^  West  Eleventh  street,  as  appears  from  his 
certain  deed  (In  which  Elizabeth  J.  Gnlrai  and  Clement  Guion  Join)  to  me. 
conveying  said  pr(q>erty,  which  deed  bears  even  date  herewith;  and  whereas. 
the  consideration  of  the  said  conveyance  to  me  by  the  said  Wood  Gibson,  Jr„ 
ts  the  sum  of  fourteen  hundred  dollars  ($1,400),  which  smn  I  have  not  yet 
paid  to  the  said  Gibson  by  reason  of  the  existence  against  him  of  a  judgment 
in  favor  of  his  late  father:  Now,  therefore,  I,  the  said  James  Blakiey,  do 
hereby  covenant  and  agree  that  upon  the  cancelment  of  the  said  judgment,  or 
upon  the  release  from  the  Hen  thereof  of  the  property  aforesaid.  I  shaU.  upon 
demand,  pay  to  the  said  Wood  Gibson,  Jr.,  the  sum  aforesaid  of  foorteen 
hundred  ($1,400)  dollars,  with  lawful  interest  from  the  date  thneof.  This 
covenant  to  apply  to  and  bind  the  lawful  representatives  of  myself  and  of  the 
said  Gibson. 

"[Signed]  James  Blaldqr. 

"Dated  November  2,  1869. 

"In  presence  of  [Sgd]  Chaa.-  Oondort,  Jr." 

July  19,  1869,  Wood  Gibson,  Sr.,  died  leaving  a  last  win  and 
testament,  which  was  duly  admitted  to  probate,  September  8,  1869, 
and  letters  testamentary  thereon  were  duly  issued  to  said  James 
BlaJiley,  who  was  nominated  as  an  executor  therein.  The  testator 
bequeathed  one-fourth  of  his  estate  to  said  James  Blakiey  in  trost 
for  the  following  purposes:  (1)  To  pay  the  aforesaid  judgment; 
•(2)  the  remainder  of  the  fourth  to  be  invested,  and  the  income  there- 
from paid  to  Wood  Gibson,  Jr.,  during  his  life.  The  execntOT  re- 
ceived from  said  estate  moneys  properly  applicable  to  the  payment 
of  the  judgment,  to  an  amount  more  than  student  to  pay  the  same, 
but  the  judgment  has  never  been  canceled  of  record.  June  25, 1888, 
James  Blakiey  died,  leaving  the  defendant,  his  son,  his  only  heir 
and  next  of  kin,  who  was  duly  appointed  the  administrator  of  his 
said  estate.  These  facts  are  set  forth  in  the  complaint,  and  it  is 
also  alleged  that  no  part  of  the  |1,400  promised  to  be  paid  by 
said  contract  has  been  paid,  and  it  is  also  alleged  that  the  defendant 
has  received  assets  from  his  father's  estate  in  an  amount  more  than 
Buflacient  to  pay  said  sum.  The  complaint  closes  with  a  prayer  that 
the  judgment  be  canceled  of  record,  and  that  the  plidntiff  have 
judgment  against  the  defendant  as  administrator  for  fl,400,  with 
interest  thereon  from  November  2,  1869.  It  is  more  than  27  yean 
since  this  judgment  was  recovered,  and  more  than  a  quarter  of  a 
century  since  the  defendant's  intestate  received  from  the  plaintiff  a 
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conveyance  of  the  premises.  Presnmptively  the  judgment  has  long 
aince  ceased  to  be  a  lien  on  the  real  estate,  or  even  an  enforceable 
claim  against  the  judgment  debtor  personally,  and  a  good  cause  of 
action  is  set  ont  as  against  tiie  defendant  in  his  representative 
capacity.  It  is  insisted  that  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  individually  are  not  set  forth  in  the 
complaint.  In  considering  this  question,  it  must  be  borne  in  mind 
that  this  action  is  not  against  devisees  or  legatees,  nor  is  it  against 
one  of  several  next  of  kin,  or  of  one  of  several  heirs,  and  many  of 
the  facts  which  are  necessary  to  be  alleged  in  such  cases  are  not 
necessary  to  be  in  this  action.  In  so  far  as  this  is  a  personal  action, 
it  is  against  a  sole  heir  and  next  of  kin,  who  has  received  the  whole 
estate  of  his  ancestor,  subject  to  the  liability  to  pay  the  debts  of 
the  ancestor  in  so  far  as  the  defendant  has  received  sufficient  assets, 
and  sufficient  facts  are  alleged  to  constitute  a  cause  of  action  against 
the  defendant  individually.  An  action  may  be  maintained  against 
a  defendant  to  recover  against  him  personally  and  as  an  adminis- 
trator, in  case  he  is  liable  in  both  capacities.  Code  Civ.  Proc.  § 
1816.  It  does  not  appear  on  the  face  of  the  complaint  that  there  is 
a  defect  of  parties  defendant.  It  is  not  alleged  that  an  administra- 
tor with  the  will  annexed  or  a  testamentary  trustee  for  the  estate 
-cf  Wood  Qibson,  Sr.,  has  been  appointed,  and,  for  aught  it  appears, 
the  estate  may  have  been  settled  and  the  trust  terminated.  The 
Judgment  should  be  affirmed,  with  costs. 


MAYHR  V.  PRANKFKLD. 

(Supreme  Court,  General  Term,  First  Department    March  15,  1895.) 

Pabtibs — Dbfbct  of— Partnekship. 

Where  an  action  on  a  contract  is  bronght  against  the  persmi  whose  name 
1b  signed  thereto,  defendant.  In  support  of  a  plea  of  defect  of  parties,  may 
show  that  such  name  was  also  the  name  of  a  firm  consisting  of  himself 
and  others,  which  was  known  to  plaintiff  at  the  time  he  entered  into  the 
contract  sued  on,  as  It  Is  a  mere  question  of  fact  whether  defendant  ex- 
ecuted a  contract  individually  or  in  the  name  of  the  firm;  and  the  rule 
that  one  who  executes  a  contract  in  his  individual  name  will  be  held  per- 
sonally liable  as  contracting  agent,  whether  he  Is  shown  to  be  an  agent 
or  not,  has  no  application. 

Apx>eal  from  circuit  court,  New  York  county. 

Action  by  Charles  0.  Mayer  against  Emanuel  Frankfeld  on  a 
-contract.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Leo  Q.  Rosenblatt,  for  appellant. 

0.  De  H.  Brewer,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  upon  a 
«<mtract  made  by  the  plaintifF  with  E.  Frankfeld.  The  defendant 
by  his  answer,  among  other  things,  set  up  a  defect  of  parties 
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Emanuel,  Loais,  and  Benjamin  Frankfeld,  who  were  Imng  and  re- 
siding within  the  city  of  New  York.  Upon  the  trial  the  defendant 
Bonght  to  prove  that  prior  to  the  entering  into  this  agreement  the 
plaintiff  had  notice  of  the  fact  of  the  copartnership,  and  that  the 
business  was  done  under  the  name  of  E.  Frankfeld,  and  that  the 
contract  was  made  for  the  purjjoses  of  that  business.  Tiiis  evi- 
dence was  excluded  by  the  court  upon  the  apparent  ground  that  the 
contract  upon  its  face  was  an  individual  contract  of  E.  Frankfeld, 
and  that  evidence  to  show  that  E.  Frankfeld  was  the  name  of  a 
firm  was  incomi>etent  for  the  purpose  of  showing  who  the  real 
contracting  parties  were.  Upon  this  appeal  this  ruling  is  songbt 
to  be  upheld  by  the  respondent  on  the  ground  that,  E.  Frankfeld 
having  executed  this  contract  in  his  individual  name,  he  will  be 
held  personally  liable  as  contracting  agent,  whether  he  is  shown 
to  be  an  agent  or  not  We  think  that  the  principle  relied  <m  has 
no  application  whatever  to  the  case  at  bar.  It  was  a  question  of 
fact  as  to  whether  E.  Frankfeld  executed  this  contract  individually 
or  in  the  name  of  the  firm.  Simply  because  the  names  coincided, 
he  was  not  precluded  from  giving  such  evidence.  There  being  an 
individual  E.  Frankfeld,  and  a  firm  E.  Frankfeld,  there  was  a 
patent  ambiguity  upon  the  face  of  the  contract,  to  eliminate  which 
parol  testimony  was  competent  It  is  a  familiar  principle  in  cases 
against  copartnerships  that  any  one  of  the  copartners,  if  sned  alone, 
may  plead  a  defect  of  parties,  and  that  this  is  a  good  plea,  when 
sustained  by  proof.  In  the  case  at  bar  the  defendant  pleaded 
defect  of  parties,  giving  the  names  of  the  absent  parties,  and 
alleging  that  they  were  residing  in  New  York.  His  plea  being 
good  in  form,  he  offered  to  prove  it,  which  was  denied.  The  ruling 
of  the  court  seems  to  have  proceeded  upon  the  theory  that,  where 
there  are  dormant  partners, — that  is.  where  there  are  partners 
whose  existence  is  not  disclosed  by  the  title  of  the  firm,  even  in 
the  collective  form  of  "&  C5o^" — a  party  bringing  an  action  against 
such  firm  may  make  as  party  defendant  the  individual  whose  name 
appears  in  the  title  of  the  firm,  although  he  may  know  of  the 
existence  of  other  partners.  That  this  rule  is  erroneous  seems  to 
be  clear  from  the  opinion  of  the  court  in  Marvin  v.  Wilber,  S2  K. 
Y.  272,  where  the  rule  is  recognized  in  respect  to  dormant  part- 
ners that  they  need  not  be  sued  if  the  plaintiff  did  not  know  of 
their  existence;  the  converse  of  the  proposition  being  equally  true. 
that  if  he  knows  of  the  existence  of  a  dormant  partner  he  must 
make  him  a  party.  In  the  case  at  bar  evidence  to  prove  that  the 
plaintiff  had  knowledge  of  the  existence  of  the  other  partners  at 
the  time  of  the  making  of  this  contract  was  excluded,  which  was 
error. 

As  for  the  contract  being  an  individual  contract  of  the  defendant 
sued,  it  does  not  so  appear  upon  its  face.  It  is  apparent  from  the 
paper  as  originally  drawn  that  it  was  the  understanding  that  the 
plaintiff  was  contracting  with  a  copartnership.  He  made  a  mis- 
take in  the  copartnership  name,  and  the  only  alteration  was  in 
giving  the  true  copartnership  name. 
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The  claim  which  ia  presented,  that  the  affidavit  verified  by  the 
defendant,  and  filed  in  the  building  department,  estops  him  from 
asserting  that  the  contract  with  the  plaintiff  was  a  firm  obligation, 
does  not  seem  to  have  any  fonndation  in  law.  There  is  not  the 
•lightest  evidence  that  the  plaintiff  acted  npon  this  affidavit,  or  that 
it  was  made  for  the  purpose  of  his  taking  any  action  npon  it, 
and  therefore  no  elements  of  any  estoppel  prevail.  It  seems  to  be 
manifest  that  no  other  rule  except  snch  as  has  been  stated  in 
reference  to  this  matter  can  obtain. 

The  firm  of  E.  Frankfeld  claimed  to  have  a  counterclaim  arising 
ont  of  this  contract,  and  this  counterclaim  was  excluded,  upon  the 
groxmd  that  the  right  of  action  for  the  counterclaim  connected  with 
the  doing  of  this  work  rested  in  the  firm,  whereas  the  obligation 
to  pay  for  it  rested  in  the  individual.  It  seems  to  be  apparent 
that  error  was  committed,  and  that  the  judgment,  therefore,  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event     All  concur. 


BULIiOOK  V.  BULIjOOB:. 
(Supreme  Oonrt,  General  Term,  First  Department    March  15, 1895.) 

1.   PLBADtRO — BiLIi  OV  FaRTICDLAHS— AcrrON  FOR  DlVORCB. 

Defendant  In  an  action  for  divorce'  cannot  compel  plaintiff  to  fnmlah  a 
hUl  of  partlcnlars  spedfying  when,  where,  and  by  whom  tbe  alleged  mar- 
riage was  solemnized,  or,  If  sbe  daims  a  common-law  marriage,  wbat  por- 
tlcnlar  facts  sbe  relies  on  In  eatabliahlng  snch  marriage,  and  at  what  par- 
tlcnlar  places  and  times,  and  waAee  what  drcnmstances,  such  facts  hap- 
pened, as  the  Issue  of  miurlage  can  be  raised  by  a  denial  of  the  allega- 
tions of  the  complaint  In  respect  thereto. 
Si  Sake — Denial  ov  Application  brfokb  Answer. 

The  denial  of  a  motion  for  a  bill  of  particulars  before  answer  will  not 
preclude  defendant  from  asking  for  snch  bill  of  particulars  in  order  to  pre> 
pare  for  trlaL 

Appeal  from  special  term.  New  York  county. 

Action  by  Alice  B.  Bullock  against  Thomas  S.  Bullock  for  divorce. 
From  an  order  denying  a  motion  for  a  bill  of  particulars,  defendant 
appeals.     Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BEIEN  and  POLLETT, 
JJ. 

B.  H.  Bristow,  for  appellant. 
W.  Moore,  for  respondent. 

VAN  BBUNT,  P.  J.  This  action  was  brought  by  the  plaintiff 
to  obtain  absolute  divorce.  The  complaint  contains  an  allegation 
of  marriage  at  the  city  of  New  York,  and  also  an  allegation  that 
the  parties  thereafter  cohabited  together  as  husband  and  wife. 
The  defendant,  before  answering,  moved  for  a  bill  of  particulars 
showing  specifically  when,  where,  and  by  whom  such  pretended 
marriage  was  solemnized,  or,  if  she  claims  that  such  marriage 
took  place  without  a  marriage  cei-emony,  what  particular  facts, 
v.32N.T.s.no.8 — 64 
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acts,  or  doings  the  plaintiff  relies  upon  a»  edtablisMng  such  mar- 
riage; when  and  at  what  particular  place  such  facts,  acts,  and  doings 
happened,  and  when,  where,  and  under  what  circumstances,  and  in 
what  building  or  place,  she  claims  that  she  and  defendant  cohabited 
as  husband  and  wife;  what  waa  plaintiff's  maiden  name;  by  wliat 
name  she  was  known  at  and  immediately  preceding  and  since  the 
time  of  said  alleged  marriage  to  defendant;  and  whether  or  not 
she  had  been  previously  married,  and,  if  so,  to  whom.     The  de- 
fendant alleged  that  he  could  not  properly  prepare  his  defense 
herein  or  safely  go  to  trial  without  the  plaintiff  furnishing  a  bill  of 
particulars  upon  the  points  above  mentioned.     The  learned  court 
denied  the  motion  upon  the  ground  that  it  did  not  appear  that  the 
bill  of  particulars  was  necessary  in  order  to  enable  the  defendant 
to  make  and  serve  his  answer,  and  we  see  no  reason  to  interfere 
with  this  conclusion.     It  is  apparent  that  all  that  the  defendajit 
needs  to  set  up  to  raise  the  issue  of  marriage  is  a  denial  of  the 
allegations  contained  in  the  complaint  in  respect  thereto.     But  it 
by  no  means  follows,  because  a  motion  for  a  bill  of  particulars  is 
denied  before  answer,  that  the  defendant  may  not  be  entitled  to 
such  bill  of  particulars  in  order  to  prepare  for  the  trial.     He  may 
be  entitled  to  know  the  time  when  and  the  place  where  this  mar- 
riage took  place;  if  a  ceremonial  marriage  is  claimed,  by  whom  it 
was  celebrated;  and,  if  a  marriage  without  any  witnesses  present 
but  the  alleged  marriage  bed,  the  time  when  and  the  place  where 
such  contract  was  entered  into.     It  does  not  seem,  however,  that 
the  defendant  would  be  entitled  to  a  bill  of  particulars  of  the 
alleged  cohabitation,  because  no  amount  of  cohabitation  can  make 
a  marriage.     Under  certain  circumstances,  although  no  direct 
proof  of  the  marriage  can  be  given,  from  cohabitation  an  inference 
may  be  drawn  that  at  some  previous  time  a  contract  of  marriage 
had  been  entered  into  between  the  parties.     But  the  weight  of 
such  evidence,  even  in  such  a  case,  depends  very  largely  upon  its 
character  or  want  of  character.     It  is  a  maxim  as  old  &a  the  com- 
mon law  that  "consensus  non  concubitus  facit  matrimoniunL"      It 
is  the  contract,  and  not  the  cohabitation,  which  makes  the  marriage. 
The  books  are  full  of  cases  holding  that,  in  order  to  establish  a 
marriage,  it  must  be  proved  that  such  a  contract  was  entered  into 
I>er  verba  de  presenti,  and  that  cohabitation  can  never  make  a 
marriage.     In  other  words,  that  there  is  no  such  thing  as  an  im- 
plied contract  of  marriage.     The  actual  existence  of  the  contract 
must  be  established  by  precisely  the  same  class  of  evidence  by 
which  other  civil  contracts  are  established.     In  the  case  at  bar, 
cohabitation  may  or  may  not  be  corroborative  evidence,  depending, 
as  has  already  been  stated,  upon  its  character  or  want  of  character, 
and  the  evidence  of  the  plaintiff  cannot  be  required  to  be  furnished 
by  a  bill  of  particulars.     We  think>  therefore,  that  the  order  should 
be  a£Qrmed,  but,  in  order  that  there  may  be  no  question  as  to  the 
power  of  the  court,  after  issue  joined,  to  make  an  order  for  a  bill 
of  particulars,  leave  should  be  given  to  renew  such  motion  after 
issue.     The  order  should  be  afiBrmed,  with  |10  costs  and  disburse- 
ments.    All  concur. 
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RIMGLB  et  al.  t.  WALLIS  IRON  WORKS  et  aL 
(Supreme  Court,  General  Term,  First  Deikartment    Matcb  15,  ISWi.) 

1.  Mbchakicb'  Liens— FoRBCLosuRE—lTitMB  not  Dub. 

The  provision  of  La^ra  1886,  c.  842,  that  a  lien  may  be  filed  in  anticipa- 
tion of  work  to  be  done  and  materials  to  be  furnished,  and  that  an  action 
must  be  commenced  to  foreclose  the  lien  within  a  certain  time  after  it 
is  filed,  authorizes  a  Judgment  for  items  which  were  not  due  when  the 
actlOTi  was  commenced. 

S.  DiscoMTrauAMCB— £NTRr  ON  Calbndak. 

The  entry  on  the  clerk's  day  calendar,  opposite  title  of  cause,  of  the 
word  "Discontinued"  is  not  sufficient  to  show  a  discontinuance,  in  the  ab- 
sence of  any  order  or  direction  given  by  the  court 

Appeal  from  special  term,  New  York  county. 

Action  by  Jacob  Bingle  and  George  Ringle  against  the  WalUs 
Iron  Works  and  the  Terminal  Warehouse  Company  to  foreclose  a 
mechanic's  lien.  There  was  a  judgment  in  favor  of  plaintiffs,  and 
defendant  the  Wallis  Iron  Works  appeals.    Affirmed. 

For  former  reports,  see  24  N.  Y.  Supp.  757,  and  28  N,  Y.  Supp.  107, 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

W.  G.  Wilson,  for  appellant 
T.  0.  Eunever,  for  respondents. 

VAN  BRUNT,  P.  J,  This  action  was  brought  to  foreclose  a  me- 
chanic's lien  filed  by  the  plaintiffs,  as  subcontractors,  against  cer- 
tain property  belonging  to  the  defendant  the  Terminal  Warehouse 
Company,  known  as  "Pier  No.  57  North  River,"  to  secure  a  sum  of 
money  claimed  to  be  due  and  owing  from  the  defendant  and  ap- 
pellant, the  Wallis  Iron  Works,  to  them.  Notice  of  plaintiffs' 
lien  was  filed  on  the  16th  of  February,  1892;  and  this  action  was 
begun  as  to  the  appellant,  the  Wallis  Iron  Works,  on  the  5th  of 
May,  1892,  by  summons  dated  April  26,  1892.  On  the  Ist  of  April, 
1892,  upon  the  Wallis  Iron  Works  giving  a  bond,  an  order  was 
made  discharging  and  canceling  the  lien  of  record.  It  is  claimed 
that  on  the  6th  of  March,  1892,  this  action  was  discontinued  as  to 
the  Terminal  Warehouse  Company,  because  of  an  entry  upon  the 
clerk's  day  calendar  of  the  special  term,  opposite  the  title  of  the 
cause,  of  the  word  Ttiscontinued."  It  is  difficult  to  see  how  this 
action  could  have  been  discontinued  on  the  6th  of  March,  1892, 
when  the  summons  was  not  issued  until  April,  1892.  The  defendant 
the  Wallis  Iron  Works  answered  on  the  20th  of  May,  1892,  and  the 
issues  presented  by  the  complaint  and  answer  of  the  Wallis  Iron 
Works  were  tried  at  the  special  term,  and  a  judgment  rendered  in 
favor  of  the  plaintiffs;  and  from  the  judgment  thus  entered  this 
appeal  is  taken. 

The  grounds  which  are  alleged  on  this  appeal  are,  first,  that  no 
fbundation  was  laid  for  awarding  a  lien  for  any  specific  sum;  that 
the  plaintiff  in  the  action  could  recover  nothing  except  the  amount 
actually  due  under  this  contract  at  the  time  of  the  commencement 
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of  the  action.  This  point  is  embraced  in  the  second  objection 
raised,  to  the  effect  that  the  conrt  erred  in  holding  that  the  lien 
could  be  enforced  for  what  was  not  dne  at  the  time  of  filing  the  no- 
tice of  lien  or  at  the  time  of  bringing  the  action.  The  court  held 
that  as  there  was  something  due  on  this  contract  at  the  time  the 
action  was  began,  and  as  it  was  for  the  foreclosure  of  a  mechanic's 
lien,  assimilating  in  practice  to  the  foreclosure  of  a  mortgage,  judg- 
ment goes  for  the  entire  amount  due  at  the  time  of  the  triaL 

The  first  error  into  which  the  learned  counsel  for  the  appellant 
seems  to  hare  fallen  is  in  not  recognizing  the  fact  that  a  mechanic's 
lien  can  be  filed  under  a  contract  for  work  to  be  done  or  materials 
to  be  furnished.  Upon  an  examination  of  the  mechanic's  lien  law 
(chapter  342,  Laws  1885),  it  will  be  seen  that  statute  expressly  au- 
thorizes a  lien  to  be  filed  in  anticipation  of  work  to  be  done  or  ma- 
terials to  be  furnished.  It  further -expresslj  provides  that  an  action 
must  be  commenced  to  foreclose  the  lien  within  a  certain  period 
after  the  lien  has  been  filed;  and,  if  a  party  has  been  unable  to 
complete  his  contract  within  that  time,  he  might  lose  the  benefit 
of  his  lien  if  he  could  not  commence  an  action  and  recover  for  that 
which  was  subsequently  to  become  dne. 

It  is  urged  that  the  learned  court  was  mistaken  in  attonpting  to 
assimilate  the  practice  in  lien  cases  and  the  practice  in  foreclosure 
cases,  to  the  extent  of  gi^ing  in  action  to  foreclose  a  mechanic's  lien 
all  the  remedies  which  are  given  in  the  foreclosure  of  a  mortgage.  It 
is  said  ibat  the  foreclosure  of  a  mortgage  is  an  equitable  proceed- 
ing, where  the  equitable  rights  of  the  parties  are  to  be  considered, 
and  their  equities  controlled  the  decree;  while  the  foreclosure  of  a 
mechanic's  lien,  on  the  contrary,  has  been  held  to  be  and  is  a  strict- 
ly statutory  proceeding,  where  the  only  things  to  be  considered  are 
the  strict  legal  rights  of  the  parties  to  the  controversy.  And  it  is 
further  urged  that  in  foreclosure  suits  the  commencement  of  the 
action  is  not  at  all  necessary  to  the  continuance  of  the  lien ;  the  lien 
rests  upon  the  mortgage  which  continues  to  be  valid,  whether  an 
action  is  commenced  thereon  or  not.  Upon  a  consideration  of  the 
rights  of  parties  in  mechanic's  liens  and  liens  obtained  by  mort- 
gage, it  will  be  seen  that  in  almost  all  respects  they  are  the  same. 
In  the  case  of  the  mechanic's  lien  an  action  must  be  commenced 
or  the  lien  extended  within  a  short  period.  In  the  case  of  a  mort- 
gage the  action  must  be  commenced  in  a  longer  period;  but,  if  it 
is  not  commenced  within  the  period  allowed  by  law,  the  lien  of  the 
mortgage,  precisely  the  same  as  the  mechanic's  lien,  ceajsee  to 
exist  by  lapse  of  thne.  There  was  an  evident  intention  in  the  stat- 
ute to  assimilate  the  practice  in  the  foreclosure  of  a  mechanic's  lien 
to  that  of  a  foreclosure  of  a  mortgage.  It  was  not  in  the  contem- 
plation of  the  legislature  that  a  mechanic  should  lose  his  lieu  be- 
cause he  was  obliged  to  commence  his  action  before  the  whole 
amount  of  the  contract  had  become  due.  As  in  the  case  of  a  mort- 
gage, he  might  commence  his  action  and  recover  all  that  was  due  at 
the  time  of  the  decree.  It  would  seem,  therefore,  under  these  cir- 
cumstances, that  the  learned  court  was  entirely  right  in  holding  that 
the  plaintiffs  in  this  action  were  entitled  to  foreclose  therein,  if  any- 
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thing  was  dae  at  the  time  of  tiie  commencement  of  the  action,  and 
recover  all  that  had  become  due  up  to  the  time  of  trial. 

It  is  further  urged  that  the  notice  of  lien  contained  false  state- 
ments, wliich  rendered  it  invalid.  The  notice  of  lien  stated  that, 
at  the  time  thereof,  there  was  justly  due  and  owing  to  the  claim- 
ants the  full  contract  price.  This  point,  however,  does  not  seem  to 
have  been  raised  upon  the  trial,  although  it  is  suggested  in  the  de- 
fendants' answer.  In  the  brief  of  the  appellant,  our  attention  is 
not  called  to  any  part  of  the  case  in  which  any  such  question  was 
presented  upon  the  trial,  and  we  have  been  unable  to  find  any  ex- 
ception or  motion  which  raises  the  same. 

It  is  further  urged  that  no  judgment  can  be  rendered  for  a  lien 
after  the  discontinuance  of  the  suit  as  against  the  Terminal  Ware- 
house Company.  There  does  not  seem  to  have  been  any  evidence  in 
the  case  that  the  action  had  been  discontinued  as  to  the  Terminal 
Warehouse  Company.  If  we  were  to  overlook  the  discrepanqr  in 
dates,  still  it  does  not  appear  that  any  order  has  been  made  or  any 
direction  of  the  court  given  for  such  discontinuance.  The  mere  en- 
try on  the  special  term  clerk's  day  calendar  (which  is  not  in  any 
respect  a  record  of  the  court,  but  a  mere  memorandum  arranging 
the  business  to  be  transacted  in  the  court)  cannot  be  construed  into 
an  order  of  the  court.  A  direction  of  this  kind,  even  when  entered 
upon  the  clerk's  minutes,  has  been  repeatedly  held  not  to  be  equiva- 
lent to  an  order  of  the  court  In  the  case  of  a  motion  for  a  new 
trial,  although  the  denial  of  the  motion  may  appear  upon  the 
m&iutes  of  the  court,  yet  an  order  is  necessary  to  bring  the  same  up 
on  appeal.  But  in  this  case  there  does  not  seem  to  have  been  even 
any  entry  upon  the  clerk's  minutes,  or  any  record  whatever  made 
because  the  day  calendars  do  not  form  any  part  of  the  records  of  the 
court- 
Judgment  should  be  affirmed,  with  costs.    All  concur. 


In  re  PROSPECT  AVE. 

In  re  DODIN. 

(Supreme  Cionrt,  General  Term,  First  Department    March  15,  1895.) 

1.  Attornbt  akd  Cliknt— Substitctihg  Attorney — Extent  of  Rioht. 

A  client  has  the  right,  without  assigning  any  cause  therefor,  at  any 
time  to  change  bis  attorney,  on  paying  or  secnrlng  the  attorney's  fees. 
S.  SAin— CSoiCFBKSATioM  OF  Attorket— 8kt-Ofp. 

On  an  application  for  snbstitntion  of  attorneys,  an  indebtedness  to  the 
client  of  the  attorney  sought  to  be  removed  will  be  set  otC  against  the 
fees  to  which  the  attorney  Is  entitled. 

Api>eal  from  special  term,  New  York  county. 

Application  by  the  board  of  street  opening  and  Improvement  of 
the  city  of  New  York  on  behalf  of  the  mayor,  aldermen,  etc.,  of  the 
city  of  New  York,  relative  to  acquiring  title  to  Prospect  avenue 
from  Westchester  avenue  to  Boston  road,  in  the  Twenty-Third 
ward  of  said  city,  as  the  same  has  been  heretofore  laid  out  and 
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designated  by  the  department  of  pnblic  parka  From  an  order 
denying  a  motion  for  the  substitution  of  attorneys,  Celina  Dodin. 
a  property  owner,  appeals.     ReTersed. 

One  Celina  Dodln  applied  for  a  substitution  of  attorney.  Sbe  Is  a  widow. 
upward  of  50  years  of  age,  owning  property  on  Prospect  avenue,  in  this  city, 
for  the  widening  whereof  proceedings  were  instituted  by  the  city  of  New 
Tork.  She  alleged  that  for  the  purpose  of  procuring  proper  awards  for  her 
property  which  it  was  intended  to  take,  she  retained  an  attorney,  with  whom 
she  had  been  acquainted  for  several  years,  and  who  had  acted  for  her  as 
legal  adviser  In  many  matters  during  that  period;  that  for  some  reascm  un- 
known to  her,  the  attorney  directed  his  clerk  to  appear  as  attorney  In  sudi 
proceedings,  and  he  did  so  appear;  that  she  now  desires  to  scvot  the  rela- 
tion between  them,  and  to  have  another  attorney  appear  for  her,  for  the 
reason  that  the  person  selected  and  now  acting  for  her  Induced  her  to  make 
him  a  loan  of  $3,000  upon  a  promissory  note,  and  upon  the  representation  that 
It  would  be  paid  at  maturity;  that,  as  the  result  of  her  confidence  In  him 
and  her  relationship  to  him,  she  did  loan  the  mcmey;  that  the  note  was  not 
paid  at  maturity,  and  she  was  obliged  to  bring  an  action,  wherein  the  deik, 
who,  as  stated,  had  appeared  for  her  In  the  proceedings,  acted  toe  ber  attor- 
ney; tiiat  she  obtained  judgment  and  issued  executlcm,  but  the  latter  was  re- 
turned nnsatlsfled,  and  up  to  the  present  time  she  has  been  unable  to  realize 
anything  upon  her  Judgment;  that  she  believes  her  present  relationship  to 
hee  attorney  is  such  that  it  Is  improper  for  him  to  represent  her  as  attorney 
or  otherwise,  either  in  his  own  name  or  In  that  of  his  clerk;  and  she  aslvs 
that  other  attorneys  be  substituted  in  their  place  and  stead.  In  answer,  the 
attorney,  without  denying  the  client's  statements,  claims  that  by  virtue  of  a 
written  power  of  attorney,  which  is  set  forth  In  full,  she  constituted  him  her 
attorney  In  fact,  and  agreed,  for  the  services  to  be  rendered,  to  pay  bim  cer- 
tain compensation,  which  waa  contingent  upon  his  success;  that  is  to  say. 
he  waa  to  receive  25  per  cent  of  the  amount  of  any  decrease  of  assessments 
or  increase  of  awards,  or  both,  from  the  amount  of  assessments  and  awards 
established  In  the  first  instance  by  the  commissioners  appointed  In  the  pro- 
ceeding, and.  In  the  event  of  the  proceeding  being  dlscmitlnued  after  any  as- 
sessment should  be  fixed  by  the  commissioners,  he  was  to  receive  10  per  cent 
of  such  assessment  and.  In  the  event  of  no  Increase  of  awards  or  the  setting 
aside  of  the  proceedings,  he  was  to  receive  no  compensation  whatever. 

Argued  before  O'BRIEN  and  FOLLETT,  JJ. 

Earley  &  Prendergast,  for  appellant. 

Edmond  Huerstel  and  William  J.  Oilroy,  for  respondent 

(ySRIEN,  J.  In  denying  the  motion  for  a  substitution,  the 
learned  judge  below  stated  that  he  did  not  "think  that  the  moving 
party  is  entitled  to  substitution,  as  a  matter  of  right,  in  this  case. 
Some  misconduct  should  be  shown  on  the  part  of  the  attorney." 
If  what  had  been  here  sought  was  an  unconditional  substitution, 
the  conclusion  thus  arrived  at  would  have  been  right  The  applica- 
tion, however,  was  not  for  an  unconditional  substitution,  but  for  a 
substitution,  and  this  the  court  had  the  right  to  grant  upon  such 
terms  as  were  just  The  question  presented  is,  then,  was  the 
client,  upon  the  showing  made,  entitled  to  any  relief? 

As  held  by  this  court  in  the  case  of  Pierce  v.  Waters,  10  Wkly. 
Dig.  432  (headnote): 

"Upon  an  application  by  a  party  for  substitution  of  another  attorney  in 
place  of  his  attorney  of  record,  ordinarily  the  court  ;wlll  see  that  the  attorney 
is  protected  aa  to  his  fees;  yet  where  the  attorney's  conduct  lias  been  im- 
proper or  neglectful,  the  court  will  deny  this  protection,  and  direct  an  uncon- 
ditional substitution,  leaving  the  attorney  to  his  action  for  bis  fees." 
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This  dearly  points  out  what  we  think  Is  the  distinction  to  be 
observed  npon  motions  of  this  character.  If  an  onconditional  snb- 
atltution  is  asked  for,  this  will  not  be  granted  unless  such  mia- 
condoct  on  the  part  of  the  attorney  is  shown  as  would  deny  him  the 
protection  which  the  court  would  otherwise  afford  him  for  his  fees 
or  for  any  other  lien  that  he  might  have.  Upon  this  application, 
even  though  we  do  not  go  to  the  extent  of  holding  that  the  act 
of  the  attorney  in  borrowing  from  his  client,  a  widow,  without 
security,  and  without  having,  as  shown  by  the  results,  the  ability 
to  pay,  the  sum  of  |3,000,  necessitatiug  on  her  part  a  resort  to 
remedies  to  collect  the  judgment,  was  so  wrongful  as  to  amount  to 
misconduct  and  bad  faith,  yet  we  think  it  clear  that  the  delicate 
and  confidential  character  of  the  relations  which  should  exist 
between  attorney  and  client  were  by  such  act  necessarily  destroyed, 
and  that  the  client,  under  the  circumstances,  was  entitled  to  some 
relief.  We  think,  apart  from  the  question  of  misconduct  or  bad 
faith,  that  a  client,  subject  only  to  the  payment  of  the  attorney's 
fees  in  a  proper  case,  or  securing  them  if  they  cannot  then  be  fixed 
and  determined,  has  the  right,  without  assigning  cause,  at  any 
point  in  a  suit  or  proceeding,  to  change  his  or  her  attorney.  And 
this  view,  we  think,  finds  support  in  the  cases  of  Ogden  v.  Devlin, 
46  N.  Y.  Super.  Ot.  631;  Prentiss  v.  Livingston,  60  How.  Pr.  380; 
Texas  v.  White,  10  Wall.  483.  In  Ogden  v.  Devlin  it  was  held  that 
a  client  has  the  right,  of  his  own  volition,  to  change  his  attorney 
of  record,  and  this,  though  no  complaint  is  made  against  the  attor- 
ney, and  though  the  object  for  which  the  benefit  of  his  services 
was  required  has  been  accomplished;  but  that  the  condition  of 
granting  substitution  in  such  a  case  is  the  payment  or  securing  in 
full  for  his  services  as  such  attorney  and  counsel.  And  as  said  in 
Texas  v.  White: 

"The  relations  between  counsel  and  client  are  of  a  very  delicate  and  confi- 
dential character,  and,  unless  the  utmost  confidence  prevails  between  them, 
ttie  client's  interest  must  necessarily  suffer." 

While,  therefore,  the  client  has  a  right  to  a  substitution  at  any 
time  upon  payment  or  the  securing  of  the  attorney's  fees, — which 
is  but  another  way  of  saying  that  such  right  is  conditional, — there 
is  the  other  righ^  arising  from  the  misconduct  of  the  attorney, 
which,  when  shown  to  the  satisfaction  of  the  court,  is  uncondi- 
tional. In  one  case  a  substitution  is  granted  as  a  matter  of  course, 
upon  terms;  and  in  the  latter,  for  misconduct,  the  substitution  is 
unconditional. 

There  is  no  force  in  the  suggestion  of  the  respondent  that  the 
written  power  constituted  him  an  attorney  in  fact  with  an  interest, 
and  that,  therefore,  the  client  could  not  upon  any  terms  substitute 
another  in  his  place.  There  is  nothing  in  the  power  itself  which 
states  or  indicates  that  he  was  to  he  the  attorney  in  fact;  and  the 
fair  construction  of  the  instrument  is  that  he  was  retained  and 
given  all  the  power  that  an  attorney  ordinarily  has  in  such  a  pro- 
ceeding, the  purpose  of  it  being  definitely  to  fix  the  amount  of  his 
compensation,  which  could  have  been  provided  for  just  as  well  by 
parol,  but  which  the  parties,  for  greater  certainty,  reduced  to  writ- 
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ing.  In  other  words,  the  right  to  receive  the  compensation  men- 
tioned in  the  retainer  is  nothing  more  than  the  ordinary  right  which 
an  attorney  at  law  has  by  way  of  a  lien  upon  the  case  and  pax>erB 
and  money  received  for  his  costs  and  compensation.  The  fact  that 
such  attorney  directed  his  clerk  to  appear  for  him  in  the  proceed- 
ing does  not  prevent  the  client  obtaining  any  relief,  becanse  there 
was  no  authority  given  him  to  delegate  to  another  the  right  to 
appear  for  Mrs.  Dodin  in  the  proceeding;  and,  upon  his  antiiority 
ceasing,  that  of  the  clerk  woald  fall  with  it,  there  being  no  obliga- 
tion upon  the  part  of  Mrs.  Dodin  to  pay  the  clerk. 

We  think,  therefore,  that,  without  assigning  any  reasMis,  Mrs. 
Dodin  was  entitled  to  a  substitution.  We  do  not  decide  that,  by 
reason  of  the  misconduct  of  the  attorney  in  borrowing  from  her, 
she  is  entitled  to  an  unconditional  substitution,  but  that,  subject 
to  proper  provision  to  be  made  in  the  order  for  the  compensatiiHi 
to  which  he  may  be  entitled,  the  order  should  be  reversed,  and  the 
application  for  a  substitution  granted.  We  cannot,  howev»,  over- 
look the  fact,  which  is  not  denied,  that  the  attorney  has  ^,000  of 
her  money,  which  is  represented  by  the  Judgment  she  obtained 
against  him,  and  to  that  extent  he  is  secured.  We  think  that  the 
provision  in  the  order  should  be  that  either  party  should  have  leave 
to  apply  for  a  reference,  now  or  hereafter,  to  determine  the  amount 
of  the  attorney's  lien,  as  against  which  she  should  have  the  right 
to  offset  the  (3,000  borrowed  from  her,  she  only  being  required  to 
pay  him  any  additional  amount  that  may  be  found  to  be  due  him; 
and,  if  the  amount  due  him  for  compensation  is  less  than  the 
amount  of  the  judgment,  that  he  should  be  credited  with  that  sum 
upon  the  judgment. 

Order  reversed  accordingly,  and  the  application  for  substitntion 
granted,  with  f  10  costs  and  disbursements. 


PACKARD  V.  STBPHANI. 

(Supreme  Court,  General  T«m,  First  Department    March  15,  1896.) 

Attokhbt— AcTHOHrrY  to  Bihd  Client — Comfbhsatiok  op  Expert  Wimsa. 
The  employment  of  an  expert  witness  by  an  attorney  does  not  rendw 
bis  client  liable  for  the  compensaticMi  of  the  witness,  where  he  attended 
with  knowledge  that  his  services  were  not  desired  by  the  dlent 

Action  by  Charles  W.  Packard  against  Alphouse  J.  Stephanl  to 
recover  for  services  rendered  by  plaintiff's  assignor  as  a  physician. 
A  verdict  was  directed  for  defendant,  and  plaintiff  moved  for  a  new 
trial  on  exceptions  ordered  to  be  heard  at  general  term  in  the  first 
instance.     Denied. 

Argued  before  VAN"  BEUNT,  P.  J,  and  O'BBIEN  and  PABKEB, 
JJ. 

Soger  Foster,  for  plaintiff. 

Nelson  S.  Spencer,  for  defendant's  guardian  ad  litem. 

O'BBIEN,  J.  This  action  is  brought  to  recover  upon  a  qnantom 
meruit  the  reasonable  value  of  the  services  of  John  H.  Packard,  a 
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phTsiciaii  of  Philadelphia,  for  testif jing  as  an  expert  witness  before 
a  commission  appointed  to  examine  into  the  sanity  of  the  defendant, 
and  upon  the  trial  of  the  defendant  for  murder.  It  appears  that, 
in  1885,  Dr.  Packard  had  examined  the  defendant,  and  subsequent 
to  that  period,  when  passing  through  New  York,  had  seen  him  for 
a  moment,  and  bis  testimony  was  required  and  practically  directed 
to  showing  the  mental  and  physical  condition  of  the  defendant  in 
1885.  Such  testimony  as  he  gave  was  upon  the  request  of  the 
counsel  in  the  case,  who,  deeming  it  important,  procured  the  attend- 
ance of  the  doctor  upon  the  commission  and  at  the  trial.  On  both 
occasions  the  question  at  issue  was  the  sanity  of  the  defendant,  and 
in  the  employment  of  counsel,  and  the  necessary  expenses  attending 
these  proceedings,  it  would  appear  that  the  mother  of  the  defend- 
ant, as  well  as  the  defendant  himself,  took  part  in  arranging  for  the 
presentation  of  his  case.  Hearing  that  he  was  to  be  a  witness, 
the  mother  wrote  to  the  doctor  as  follows:  "It  is  but  right  for  me 
to  advise  you  that,  in  case  you  are  called,  I  cannot  be  responsible 
for  any  charges  or  expenses  you  may  incur."  It  is  not  claimed, 
nor  is  there  any  evidence  to  show,  that  the  defendant  requested  his 
attendance;  on  the  contrary,  it  appears  from  the  testimony  tiiat  he 
did  not  desire  the  doctor's  attendance.  Assuming,  therefore,  the 
view  most  favorable  to  the  plaintiff,  that  he  was  called  as  an  expert, 
and  not  as  an  ordinary  witness,  to  give  testimony  to  facts  within 
his  knowledge, — which  it  would  seem  from  the  record  was  what  was 
required  from  him, — the  question  is,  can  he  recover  for  such  attend- 
ance? If  be  can,  the  question  of  the  value  of  his  services  would 
be  one  for  the  jury.  The  single  question  presented  upon  this  appeal 
is  whether,  in  the  absence  of  any  request  by  the  defendant  or  his 
mother,  and  in  the  face  of  the  expressed  unwillingness  of  both  one  of 
whom  communicated  the  fact  to  him,  there  is  sufficient  in  the  action 
of  the  counsel  in  obtaining  the  presence  of  the  doctor,  and  placing 
him  on  the  fitand,  from  which  a  request  and  a  consequent  obligation 
on  the  part  of  the  defendant  to  pay  him  can  be  implied.  There  can  be 
no  doubt  of  the  authority  of  an  attorney  in  the  conduct  and  manage- 
ment of  his  client's  case  to  make  such  necessary  and  proper  dis- 
bursements as  the  case  shall  require.  This  authority  can  be  im- 
plied merely  from  the  relation  between  attorney  and  client,  from 
which  a  request  on  the  part  of  the  latter  would  be  presumed.  And 
we  thinki  it  equally  true  that,  however  necessary  the  services  might 
be  regarded  by  the  attorney  in  the  client's  interest,  the  latter  has  a 
right  to  refuse  to  incur  them,  and  the  attorney  could  not  charge  the 
elient,  except  in  favor  of  some  one  who  acted  upon  the  presumed 
authority  with  which  such  attorney  was  clothed.  Where,  however, 
the  person  seeking  to  recover  upon  the  implied  or  presumed  au- 
thority which  grows  out  of  the  client's  relation  to  the  attorney  is 
notified  that  the  attorney  has  no  right  to  incur  the  expense,  he  can- 
not hold  the  client  responsible.  Were  it  otherwise,  an  attorney 
might  compel  the  client  to  pay  any  and  all  sums,  however  much 
beyond  the  means  or  inclination  of  the  client  in  a  particular  case, 
and  notwithstanding  the  person  towards  whom  the  obligation  was 
incurred  had  notice  of  the  restricted  or  questionable  right  of  the 
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attorney.  It  will  be  noticed  that  we  hare  discnssed  the  question  as 
though  it  were  the  attorney,  whereas  in  this  case  it  was  the  eoonsel, 
upon  whose  request  the  doctor  came  and  gave  his  testimony;  but  for 
the  purposes  of  this  appeal  we  have  treated  it  as  though  the  counsel 
possessed  all  the  power  and  authority  of  a  regularly  retained  attor- 
ney, which  we  doubt  We  think,  in  view  of  the  notice  which  the 
doctor  received,  and  which  was  sent  him  by  the  mother  of  the  de- 
fendant, acting  on  her  own  behalf  and  representing  her  son,  the 
question  of  whose  sanity  was  involved,  there  was  svufficient  to  call 
in  question  the  right  of  the  counsel  to  bind  her  or  her  son,  and  it 
was  a  matter  which  the  doctor  could  have  set  at  rest  by  requiring 
for  his  attendance  the  request  of  the  defendant  or  his  mother.  Not- 
withstanding the  notice  which  he  had,  however,  he  did  nothing  in 
the  way  of  ascertaining  the  defendant's  wish,  but  at  the  request 
of  counsel  came  to  New  York,  for  which!  he  now  seeks  to  charge  the 
defendant  We  do  not  think  that  upon  this  evidence  there  was 
sufficient  to  justify  the  submission  of  the  question  to  the  jury  as  to 
whether  or  not  the  counsel  had  implied  authority,  it  appearing  that 
neither  the  mother,  who  was  acting  for  the  defendant,  nor  the  de- 
fendant himself,  desired  the  doctor's  attendance,  and  in  the  letter 
from  which  we  have  quoted,  which  the  doctor  admits  he  received, 
the  mother  expressly  stated  that  if  he  came  it  must  be  at  his  own 
expense.  We  think  the  disposition  made  by  the  trial  judge  was 
right,  and  that  the  exceptions  should  be  overruled,  and  the  motion 
for  a  new  trial  denied,  with  costs.     All  concur. 


WILDEY  v.  ROBINSON  et  aL 
(Snpreme  Court,  General  Term,  First  Department    March  15,  1895.) 

1.  Trusts— Appointment  in  Place  op  Deceased  Tbustee. 

Under  1  Rev.  St  p.  730,  {  68,  providing  that  on  the  death  of  the  aar- 
vlvlng  trustee  of  an  express  trust  the  trust  shall  rest  In  the  court  of 
chancery,  and  shall  be  executed  by  some  person  appointed  tor  that  pur- 
pose under  the  direction  of  the  court  the  court  has  no  power  to  apptdnt 
a  new  trustee  In  place  of  one  deceased,  but  the  attempt  by  the  court 
to  exercise  such  power  will  be  sustained  as  the  appointment  of  a  per^ 
■on  to  execute  the  trust  under  the  direction  of  the  court 

8,  Same— Commissions — Pebson  Actino  as  EsscnTOR  and  Trustee. 

Where  the  same  person  Is  both  executor  ajid  trustee,  and  has  settled  hla 
accounts,  and  been  discharged  as  executor,'  and  left  acting  as  trustee,  he 
la  entitled  to  commissions  as  trustee. 

8.  Contracts— Consideration. 

An  agreement  by  a  cestui  que  trust  to  pay  the  trustee  commlaslons  on 
the  income  received  and  paid  out  by  him,  by  which  no  duties  are  Imposed 
on  the  trustee  other  than  such  as  he  Is  bound  to  p«form  by  virtue  aC  hla 
office,  Is  without  consideration. 

Appeal  from  special  term,  New  York  county. 

Action  by  Pierre  W.  Wildey,  as  trustee,  against  Robert  E.  Rob- 
inson and  Richard  S.  Emmet,  as  executors,  and  others,  for  the  ap- 
pointment of  a  trustee.  From  so  much  of  a  judgment  as  allows  to 
defendants,  the  executors,  commissions,  and  overrules  the  exception 
to  the  report  of  the  referee  allowing  commissions,  and  also  from  so 


Digitized  by 


Google 


Sup.  Ct.]  WILDEY   V.  BOBINSOM.  1019 

much  of  said  Judgment  as  directs  the  costs  and  allowance  should  be 
charged  wholly  against  the  trust  known  as  the  residuaiy  estate 
trust,  defendant  Lucia  L.  Kearny  appeals.    Modified. 
Argted  before  VAN  BRUNT,  P.  J.,  and  PARKER,  J. 

R  L.  Maynard,  for  appellant 

W.  T.  Emmet,  for  respondents  Robinson  and  Emmet. 

H.  S.  Ogden,  tor  respondent  Wildey. 

VAN  BRUNT,  P.  J.  This  action  was  brought  for  the  appoin^ 
ment  of  a  trustee  to  succeed  Joseph  R.  Kearny,  deceased,  as 
trustee  of  the  estate  of  Philip  R.  Kearny,  deceased,  and  also  to  ob- 
tain a  judicial  settlement  of  the  account  of  said  deceased  trustee. 
Upon  the  trial  of  the  action  the  court  appointed  a  new  trustee,  and 
onlered  a  reference  for  the  purpose  of  taking  and  stating  the  ac- 
counts of  the  deceased  trustee.  The  referee  took  the  account  of  the 
deceased  trustee,  and  exceptions  were  filed  to  the  amount  of  cer- 
tain commissions  allowed  by  him  and  to  the  allowance  of  others. 
Upon  this  appeal  it  is  sou^t  to  bring. up  for  review  the  disposition 
of  the  referee  aa  to  the  costs.  But  we  do  not  understand  that  any 
such  question  can  be  here  presented,  because  no  exceptions  hare 
been  filed  as  to  the  conclusion  of  the  referee  and  the  decision  of 
the  court  in  respect  to  these  costs,  and  this  point  of  the  case  will 
not,  therefore,  be  discussed. 

It  may  be  proper  to  call  attention  to  the  fact  that  under  the  Re- 
▼ised  Statutes  there  does  not  seem  to  be  any  power  in  the  court  to 
api>oint  a  new  trustee  The  provision  of  the  statute  is  (volume  1, 
p.  730,  §  68),  upon  the  death  of  the  surviving  trustee  of  an  express 
trust,  the  trust  estate  shall  not  descend  to  his  heirs,  nor  pass  to  his 
personal  representatives,  but  the  trust,  if  then  unexecuted,  shall 
vest  in  the  court  of  chancery,  with  all  the  powers  and  duties  of  the 
original  trustee,  and  shall  be  executed  by  some  person  appointed 
for  that  purpose  under  the  direction  of  the  court.  There  is  no  pro- 
vision in  the  statute  authorizing  the  court  to  divest  itself  of  the 
trusteeship,  but  it  may  appoint  some  person  as  its  agent,  under  its 
direction,  to  execute  the  same.  There  seems  to  be  no  power  to 
appoint  a  new  trustee,  except  in  the  case  of  a  trustee  resigned  or 
removed;  and  that  there  is  a  distinction  between  the  appointment 
of  a  new  trustee  and  th&  execution  of  a  trust  devolving  upon  the 
court  by  some  person  appointed  for  that  purpose  seems  to  be  em- 
phasized by  the  provisions  of  section  71  of  the  statute,  which  is  as 
follows:  "The  chancellor  shall  have  full  power  to  appoint  a  new 
trustee  In  place  of  a  trustee  resigned  or  removed  and  when  in  con- 
sequence of  such  resignation  or  removal  there  shall  be  no  acting 
trustee,  the  court  in  its  discretion  may  appoint  new  trustees,  or 
cause  tiie  trust  to  be  executed  by  one  of  its  officers  under  its  direc- 
tion;" there  evidently  being  a  distinction  between  the  appointment 
of  a  new  trustee  and  the  execution  of  the  trust  by  the  court  through 
the  instrumentality  of  some  person  appointed  by  it  It  has  been 
held,  however,  that  the  attempt  to  exercise  the  greater  power  was 
a  valid  exercise  of  the  lesser;  and  that  where  the  court  has  at- 
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tempted  to  appoint  a  trustee,  althongh  it  had  no  power  to  make 
nich  appointment,  the  person  designated  as  trustee  would  be  deemed 
to  be  a  person  appointed  by  the  court  for  the  purpose  of  eiecnring 
the  trust  under  its  direction.     The  referee  allowed  the  trustee  upon 
this  accounting  commissions  at  the  rate  of  5  per  cent,  upon  all 
the  income  of  the  trust  received  and  paid  out  by  him.     ITiis  ruling 
of  the  referee  is  founded  upon  two  papers  executed  by  the  appel- 
lant, whereby  she  promised  to  allow  to  the  acting  executors  of  the 
will  of  her  husband  commissions  of  5  per  cent  for  receiving  and 
paying  out  all  sums  of  money;   and  subsequently  she  executed  a 
written  agreement,  whereby  she  agreed  to  allow  to  the  acting  ex- 
ecutors and  trustees  a  compensation  of  5  per  cent  for  receiving 
and  paying  out  all  sums  of  money.    It  is  claimed  upon  the  part  of 
the  appellant  that  these  agreements  are  void  for  want  of  considera- 
tion, and  because  of  the  relations  existing  between  the  trustees 
and  the  appellant,  who  was  their  cestui  que  trust    It  is  a  familiar 
principle  that  a  trustee,  in  order  that  he  may  establish  and  claim  a 
benefit  from  a  contract  with  his  cestui  que  trust,  must  show  that 
it  is  just  and  fair,  that  the  cestui  que  trust  understood  his  rights, 
and  that  it  was  a  voluntary  and  intelligent  action  of  such  cestui 
que  trust.     No  evidence  in  this  respect  was  furnished  on  behalf  of 
the  representatives  of  the  deceased  trustee;   and  it  would  further 
appear  that  no  charges  for  commissions  were  made  by  the  said 
trustee  in  respect  to  this  income  during  his  life,  subsequent  to  his 
accounting  as  executor  before  the  surrogate,  in  July,  1873.     It  seems 
also  to  be  perfectly  clear  that  the  agreement  in  question  was  void 
for  want  of  consideration.    All  the  duties  which  the  trustees  per- 
formed, or  were  to  perform,  by  reason  of  these  agreements,  they 
were  in  duty  bound  to  perform  by  virtue  of  their  office.     It  does 
not  appear  under  what  circumstances  these  agreements  were  given. 
Or  that  any  consideration  whatever  passed  from  the  trustees  to  the 
cestui  que  trust  upon  which  the  validity  of  the  instrument  could 
be  based.    We  think,  therefore,  that  the  referee  erred  in  giving 
any  effect  to  these  agreements,  as  they  were  without  consideration. 
It  is  claimed  upon  the  part  of  the  appellant  that  the  trustees, 
as  such,  were  not  entitled  to  commissions  upon  the  principal  of  the 
estate  which  came  into  their  hands  as  trustees,  and  our  attention 
is  called  to  various  adjudicated  cases  in  which  it  has  been  held  that 
persons  are  not  entitled  to  receive  double  commissions.    These  cases 
seem  to  hold  that  where  the  two  functions  of  executor  and  trustee 
coincide,  and  run  from  the  death  of  the  testator  to  the  final  dis- 
charge, inseparable  and  blended  together,  double  commissions  or 
compensation  in  both  capacities  may  not  be  allowed.    But  it  has 
been  expressly  recognized,  in  the  decision  which  has  been  referred 
to,  that  where  the  duties  are  distinct,  and  where  by  judicial  decree 
the  executor  has  been  wholly  discharged  as  such,  and  left  acting 
and  liable  only  as  trustee,  he  will  be  entitled  to  his  commissions 
as  trustee  (Johnson  v.  Lawrence,  95  N.  Y.  162);   and  it  is  only  in 
those  cases  in  which  the  executor  cannot  be  discharged,  and  be  left 
acting  as  trustee,  but  both  offices  from  the  necessity  of  the  case  re- 
main in  existence,  that  the  right  to  commissions  as  trustee  must  be 
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denied.  In  the  case  at  bar  there  has  been  a  judicial  determination 
that  the  duties  of  executor  and  trustee  are  not  so  blended  that 
they  cannot  be  separated,  but  both  must  continue  to  the  end  of  the 
troBt.  The  executor,  Joseph  B.  Kearny,  has  accounted  as  such, 
upon  notice  to  all  the  parties  interested  in  the  estate,  and  he  has 
been  finally  discharged  from  all  further  liability  and  responsibility 
as  such  executor,  and  his  office  of  trustee  continued.  With  this 
judicial  determination,  and  this  discharge  of  the  executor,  as  hav- 
ing completed  all  the  duties  devolving  upon  him  as  such  executor, 
it  is  diiBcult  to  see  how  the  offices  of  executor  and  trustee  could  be 
more  effectually  severed.  We  think,  therefore,  that  the  exception 
in  question  was  rightly  overruled.  There  are  other  points  which 
are  attempted  to  be  raised  in  reference  to  the  right  of  the  trustee 
to  the  commissions;  but,  as  they  are  not  raised  by  exceptions,  they 
are  not  properly  before  the  court  It  may  be  proper  to  say,  how- 
ever, wltib  respect  to  the  alleged  release  which  seems  to  have  been 
relied  upon,  that  tho-e  is  not  the  slightest  evidence  that  any  such 
release  was  ever  delivered.  It  was  found  among  the  papers  of  the 
deceased  trustee  after  his  death,  and  is  void  for  want  of  considera- 
tion and  want  of  due  execution  by  delivery.  We  are  of  opinion  that 
the  decree  should  be  modified  in  the  respect  above  mentioned,  and  as 
modified  affirmed,  without  costs  to  either  party. 


GLYN  V.  NEW  YORK  &  H.  R.  CO. 

(Supreme  C!oiirt,  General  Term,  First  Departm»it    March  IB,  1885.) 

0XBXET  Railroads — iNjtmiBg  to  Passknorr — Crowdiho  by  Fellow  Passehoeb 
A  street-car  company  is  not  liable  to  a  passenger  who  is  injured  by  be- 
ing pushed  by  other  passengers  from  the  edge  of  the  platform,  where  he 
was  standing  preparatory  to  alighting,  when  it  appears  that  the  pusliing 
was  not  cansed  by  the  crowded  condition  of  the  car.  Lehr  v.  Railroad 
Co.  (N.  T.  App.)  23  N.  E.  889;  Saltzman  t.  RaUroad  Ca  (Sup.)  26  N.  T. 
Supp.  311,  distinguished. 

Action  by  Charles  A.  Glyn  against  the  New  York  &  Harlem  Bail- 
road  Company  for  personal  injuries.  The  complaint  was  dismissed, 
and  plaintiff's  exceptions  were  ordered  to  be  heard  at  general  term 
in  the  first  instance.     Overruled. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BBIEN  and  PABKEB, 
JJ. 

Theodore  M.  Melvin,  for  plaintiflL 

Wm.  B.  Cogswell,  for  defendant 

PABEEB,  J.  In  March,  1892,  the  plaintiff  was  a  passenger  on  a 
car  of  defendant  proceeding  through  Madison  avenue.  When  near- 
ing  Fifty-Sixth  street,  plaintiff  notified  the  conductor  of  his  desire 
to  leave  the  car  at  that  street  At  this  time  he  was  inside  of  the 
car,  and  seated.  The  conductor  thereupon  rang  the  bell  for  the 
driver  to  stop,  and  plaintiff  moved  out  from  the  inside  of  the  car 
to  the  rear  platform,  and  stood  by  the  side  of  the  conductor.     The 
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car  did  not  slow  up  when  it  reached  Fifty-Sixth  street,  nor  did  it 
stop  after  crossing  it;  and  the  plaintiff  testifies: 

"WLen  I  found  that  the  car  did  not  stop,  I  said:  "Wixi't  70a  let  me  off  at 
my  street?  I  don't  want  to  be  carried  up  town.'  He  said:  1  rang  the  bdl, 
bat  the  driver  didn't  stop  the  car.'  I  said:  'Ring  It  again.'  He  did  ring  it 
again.  At  that  time  I  was  preparing  to  leave  the  car.  After  be  bad  mng  tbe 
bell  the  second  time,  I  prepared  to  get  to  tbe  edge  of  tbe  platform  and  get  olt 
the  car  when  It  came  to  tbe  next  sti'eet" 

Before  the  next  street  was  reached,  and  while  the  car  was  under 
full  headway,  he  passed  by  the  people  standing  on  the  platform, 
and  what  happened  then  the  plaintiff  describes  as  follows: 

"There  was  a  gentleman  standing  with  his  back  to  the  window,  and  another 
at  tbe  dashboard.  We  w««  all  pretty  stout  people,  and  both  gave  way  to  let 
me  to  tbe  edge  of  the  platform,  and  after  I  got  there  they  crowded  back  again 
In  their  places,  so  forcing  me  to  put  my  left  foot  on  the  step.  It  being  slippery, 
I  found  it  was  not  safe  unless  I  put  the  other  foot  down,  and,  before  I  conld 
get  standing  there,  by  the  motion  of  the  car  I  found  I  had  to  let  go  the  band 
rail,  or  be  thrown  down.  I  was  then  on  the  step  of  the  car  leading  down  to 
the  street  *  *  *  They  forced  me  down.  They  forced  me  to  put  tbe  first 
foot  down,  and  then  coming  up  behind  me,  like  that  [illustrating],  they  forced 
tbe  second  one  down.  I  did  not  get  an  opportunity  to  stand  there.  The  left 
one  went  ofT.  I  felt  myself  unbalanced  by  the  rapidity  of  tbe  oar,  and  I  had 
to  leave  bold  of  the  rail." 

The  trial  court  held,  and  we  think  rightly,  that  there  was  no 
evidence  of  negligence  for  the  consideration  of  the  jury. 

Lehr  v.  Railroad  Ck).,  118  N.  Y.  556,  23  N.  R  889,  does  not  aid  the 
plaintiff  in  this  case.  The  plaintiff,  who  was  crowded  from  the 
platform  by  a  movement  of  the  passengers  which  caused  him  to 
lose  his  hold,  fell  under  the  car  and  was  injured;  and  the  verdict 
of  the  jury  was  sustained  because  there  was  evidence  antiioriz- 
ing  the  jury  to  find  that  the  defendant  undertook  to  carry  more 
passengers  than  could  stand  or  sit  within  the  car,  the  platform 
and  steps,  in  addition,  being  filled  to  their  utmost  capacity,  and 
that  the  exercise  of  reasonable  foresight  would  have  led  the  de- 
fendant to  anticipate  that  such  crowding  of  its  car  and  platforms 
would  render  accidents,  like  the  one  that  befell  the  plaintiff,  proba- 
ble. Saltzman  v.  Railroad  Co.,  73  Hun,  567,  26  N.  Y.  Supp.  311, 
was  very  similar  in  its  facts  to  the  Lehr  Case.  Plaintiff  boarded 
the  car,  which  was  filled  on  the  inside,  so  that  he  was  compelled 
to  stand  on  the  platform,  and  passengers  continued  to  come  upon 
the  platform  in  such  numbers  that  he  was  finally  forced  onto  the 
step,  from  which  position  he  was  finally  thrown  by  the  jolting. of 
the  car  white  the  horses  were  being  driven  very  fast  Jn  this  case 
the  car  was  not  crowded.  There  was  plenty  of  room  in  the  car, 
where  the  plaintiff  had  a  seat,  and  there  was  no  opportimlty  to 
charge  the  defendant,  as  in  the  cases  referred  to  supra,  with  having 
undertaken  to  carry  more  passengers  than  could  sit  or  stand  with- 
in the  car,  so  that  both  platforms  and  steps  were  crowded  to  their 
utmost  capacity.  The  only  act  of  negligence  that  we  can  spell  out 
is  that  the  defendant's  driver  failed  to  stop  the  car  at  Fifty-Sixth 
street  But,  while  it  is  likely  true  that  the  accident  would  not 
have  occurred  had  the  car  stopped  at  Fifty-Sixth  street,  it  is  ap- 
parent that  such  negligent  act  did  not  cause  the  accident,  for  the 
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plaintiff  testifies  that  he  was  standing  on  the  platform,  in  a  place  of 
safety,  when  the  car  passed  Fifty-Sixth  street  without  stopping, 
and  he  made  no  attempt  to  get  off  there.  Indeed,  it  seems  that  he 
then  decided  not  to  get  off  until  the  next  street  should  be  reached, 
for  he  says  that  after  the  conductor  rang  the  bell  the  second  time, 
in  obedience  to  his  request,  "he  prepared  to  get  to  the  edge  of  the 
platform  ajid  get  off  the  car  when  it  came  to  the  next  street."  His 
preparations  were  prematurely  made,  and  resulted  unfortunately, 
but  they  were  not  directly  occasioned  by  the  failure  to  stop  at  Fifty- 
Sixth  street,  for  plaintiff  had  abandoned  the  idea  of  getting  off  be- 
fore reaching  Fifty-Seventh  street  prior  to  his  starting  to  the  edge 
of  the  platform.  If  it  be  true  that  he  stepped  down  upon  the  step 
because  two  persons,  whom  he  describes  as  standing  on  the  plat- 
form, crowded  against  him,  defendant  cannot  be  charged  with  negli- 
gence for  that  reason.  The  car  was  not  overloaded;  there  was 
plenty  of  room  for  all  inside  of  it,  and  no  reason  why  he  could  not 
have  continued  to  stand  in  the  same  position  on  the  platform  until 
he  reached  Fifty-Seventh  street  as  he  was  standing  in  when  he 
came  to  Fifty-Sixth  street  The  jostling  and  crowding,  if  any  there 
was,  was  due  to  the  carelessness  of  the  two  persons  standing  upon 
the  platform,  and  for  their  acts,  under  the  circumstances  disclosed, 
defendant  was  not  legally  blamable.  Plaintiff's  exceptions  should 
be  overruled,  and  judgment  ordered  for  the  defendant,  with  costs. 
All  concur. 


LEVY  et  aL  v.  CASK  et  aL 

(Supreme  Court,  General  Term,  First  Department    March  15,  1895.) 

Salk— RESCisaiON  by  Sbllkh— Riohts  or  Pledobb. 

A  pnichaaer  of  goods,  who  fraudulently  Induced  plaintiffs  to  sell  to  him, 
stored  the  goods  on  the  day  of  delivery,  to  take  the  pla^e,  according  to 
previous  dealings  between  himself  and  the  warehouseman,  of  other  goods, 
the  warehouse  receipt  for  which  he  had  pledged  as  collateral  for  a 
note  gnaraiitled  by  the  warehouseman.  On  the  following  day  the  piu> 
(diaaer  made  a  general  assignment.  Held,  that  neither  the  possession  nor 
right  of  possession  of  the  goods  was  ever  In  the  assignee,  and  therefore 
plaintiffs  could  not  recover  from  the  warehouseman,  who  had  paid  the  note 
which  the  goods  were  pledged  to  secure. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Berthold  Levy  and  others  against  Walter  CJarr  and 
others  to  recover  possession  of  certain  personal  properly.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiffs,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendants  appeaL     Be- 

Argued  before  VAN  BBIINT,  P.  J.,  and  PABKEB»  J. 

H.  Aplington,  for  appellants. 
Wm.  N.  Cohen,  for  respondents. 

PABEZEB,  J.  The  plaintiffs  on  August  28,  1891,  contracted 
to  sell  to  Walter  Carr  &  Co.  a  quantity  of  beans,  for  which  a  30- 
-days  note  was  to  be  given.    The  day  following,  the  beans  were  de- 
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livered  and  the  note  requested,  but  the  giyiog  of  the  note  was  de- 
ferred upon  a  statement  being  made  that  the  member  of  the  fina 
authorized  to  sign  notes  was  out  of  town.  Within  an  hour  after- 
the  beans  were  delivered  to  Walter  CJarr  &  Co.,  one  of  that  firm  con- 
sulted with  counsel  upon  the  subject  of  a  general  assignment  by  the 
firm  for  the  benefit  of  creditors,  and  the  day  following,  August  27th, 
the  firm  did  execute  a  general  assignment  to  Bobert  J.  Dean,  as 
assignee.  Plaintiffs  elected  to  rescind  the  sale,  on  the  ground  that 
it  had  been  procured  by  the  fraud  of  Walter  Carr  &  Co.,  and  de- 
manded possession  of  the  beans  from  the  assignee.  Their  demand 
being  refused,  this  action  was  brought  to  recover  possession. 

If  the  possession  of  the  beans  had  been  in  the  assignee,  undonbt- 
edly  this  judgment  could  stand;  for  the  evidence  was  of  sach  a 
character  as  authorized  the  jury  to  find,  as  they  did,  that  the  sale 
of  the  beans  was  induced  by  the  fraud  of  Walter  Carr  &  Co.  Had 
the  beans  passed  from  the  possession  of  Walter  Carr  &  Co.  to  their 
assignee,  Bobert  J.  Dean,  in  pursuance  of  the  assignment,  they  would 
have  been  subject  to  the  same  right  of  reclamation  in  the  pfaiintiffs, 
ui>on  their  rescinding  the  fraudulent  contract,  as  existed  a^dnst  the 
assignors.  In  such  cases  the  only  additional  step  which  a  vendor 
most  take  to  recover  i>ossession  of  the  assignee  is  to  demand  them 
from  him  before  commencing  the  action.  This  is  so  because,  fbe 
assignee  having  lawfully  acquired  the  title  and  possession  of  the 
goods,  a  demand  and  refusal  becomes  necessary  in  order  to  change 
5ie  character  of  his  possession.  Gtoodwin  v.  Wertheimer,  99  N.  T. 
149, 1  N.  E.  404. 

We  have  thus  briefly  called  attention  to  the  view  upon  which  the 
case  appears  to  have  been  tried  on  the  part  of  the  plaintiffs,  and  as 
it  is  presented  on  their  behalf  on  this  appeaL  But  such  view  wholly 
ignores  the  fact,  established  by  the  uncontradicted  evidence,  that 
neither  the  possession  nor  right  of  possession  of  these  beans  was 
ever  in  the  general  assignee  of  Walter  Carr  &  Co.  Upon  this  sub- 
ject the  undisputed  evidence  is  that  oh  August  19,  1891,  Walter 
Carr  &  Co.  stored  with  Bobert  J.  Dean  &  Co.  certain  merchandise, 
and  received  a  negotiable  warehouse  receipt  therefor.  This  receipt 
was  indorsed  by  Walter  Carr  &  Co.,  and  together  with  a  note  for 
f  6,000,  also  signed  by  them,  and  made  payable  at  the  Irving  National 
Bank,  was  delivered  to  Bobert  J.  Dean  &  Co.  to  be  negotiated  for 
the  benefit  of  Walter  Carr  &  Co.,  the  warehouse  receipt  to  be  used  as 
collateral  for  the  note.  Upon  the  back  of  the  note,  payment  thereat 
was  guarantied  in  writing  by  Bobert  J.  Dean  &  Co.,  who  were,  by 
a  writing  also  indorsed  thereon  by  Walter  Carr  &  Co.,  authorized 
to  negotiate  the  note  and  collateral,  and  to  thereafter  take  up  the 
note,  in  which  event  it  was  provided  that  Bobert  J.  Dean  &  Co. 
should  be  relegated  to  all  the  rights  and  remedies  which  by  the 
terms  of  the  note  were  given  to  the  Irving  National  Bank.  Bobert 
J.  Dean  &  Co.  procured  said  note  and  negotiable  warehouse  receipt 
to  be  discounted  by  the  Irving  National  Bank,  Walter  Carr  &  Ca 
receiving  the  proceeds  For  15  years  Walter  Carr  &  Co.  had  been 
accustomed  to  store  merchandise  in  the  warehouse  of  Bobert  J, 
Dean  &  Co.,  taking  negotiable  warehouse  receipts  therefor,  specify- 
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ing  the  kinds  and  qnalitleB  of  the  merchandise  stored,  which  thej 
eitiier  negotiated  on  their  own  account  or  procured  assistance  from 
Bobert  J.  Dean  &  Co.  to  that  end.  They  were  accustomed,  when 
Walter  Carr  &  Ck).  should  have  procured  a  purchaser  of  some  por- 
tion of  the  merchandise  included  in  the  warehouse  receipts,  to 
substitute  other  merchandise  in  its  place.  On  August  25, 1891,  the 
day  on  which,  it  will  be  remembered,  the  plaintiffs  agreed  to  sell 
the  beans  in  question  to  Walter  Carr  &  Co.,  they  addressed  to 
Bobert  J.  Dean  &  CJo.  the  following  letter: 

"New  Tork,  Aug.  25th,  1891. 
"Messra.  R.  J.  Dean  &  Ga— Dear  Sirs:    We  bare  about  100  bags  beans  going 
Into  your  store  to-day  or  to-morrow,  vhicli  we  desire  you  to  substitute  for 
20O  bags  peas  sold  on  the  dock,  for  which  you  hold  B/U 

"Xoora,  truly,  Walter  Carr  ft  Co." 

Bobert  J.  Dean  &  Co.  assented  to  the  proposed  substitution,  and 
the  200  bags  of  peas  were  released,  and  the  beans  purchased  by 
Walter  Carr  &  Co.  substituted  in  their  place,  which  was  in  part 
consummated  by  tiieir  delivery  to  the  warehouse  of  Bobert  J.  Dean 
&  Ca  on  August  26th,  the  day  of  their  delivery  to  Walter  Carr  & 
Go.  by  these  plaintiffs;  the  general  assignment,  as  we  have  said, 
being  made  the  day  following.  Thus  it  appears  that  before  the  gen- 
end  assignment  was  made  these  beans  were  delivered  into  the  pos- 
session of  Bobert  J.  Dean  &  Co.  in  pledge.  Bobert  J.  Dean  &  Co., 
being  compelled  to  pay  the  note,  became  entitled  to  the  collateral. 

Assuming  that  at  the  close  of  the  testimony  it  was  established 
that  Walter  Carr  &  Co.  had  obtained  the  beans  from  these  plaintiffs 
through  fraud,  and  that  before  the  commencement  of  this  action  a 
demand  was  duly  made  for  their  possession  of  the  assignee  of  Walter 
Carr  &  Co.,  then  this  situation  is  presented:  Walter  Carr  &  Co. 
upon  the  delivery  of  the  beans  to  them,  in  pursuance  of  their  con- 
tract with  the  plaintiffs,  became  vested  with  the  title  and  posses- 
sion, notwithstanding  the  fraud,  subject,  however,  to  the  right  of 
the  vendors  to  rescind  the  contract,  if  they  should  so  elect.  Powers 
T.  Benedict,  88  N.  Y.  605;  €k>odwin  v.  Wertheimer,  supra;  Wise  v. 
Grant,  140  N.  T.  693,  35  N.  E.  1078.  But,  before  the  plaintiffs  con- 
cluded to  rescind  the  contract  and  reclaim  the  property,  it  passed  in 
the  usual  course  of  business  into  the  possession  of  Bobert  J.  Dean  & 
Co.,  in  pledge,  without  any  notice  to  them  of  wrongdoing  on  the  part 
of  the  vendees,  and  in  consideration  of  their  releasing  from  the 
pledge,for  the  benefit  of  Walter  Carr  &  Co.,  a  quantity  of  merchandise 
of  equal  value.  Bescission  of  the  contract  by  the  plaintiffs  could  not 
operate  to  take  away  from  Bobert  J.  Dean  &  Co.  the  right  which 
they  had  acquired  of  resorting  to  this  collateral  for  the  payment  of 
the  obligation  which  it  was  intended,  in  part,  to  secure,  for  the 
title  and  possession  had  become  vested  in  persons  protected,  as  a 
rule  of  necessity,  from  the  original  vendors.  The  judgment  should 
be  reversed  as  to  the  defendants  comprising  the  firm  of  Bobert  J. 
Dean  &  Co.,  with  costs  to  the  appellants  to  abide  the  event 
v.82N.Y.8.no.8 — 66 
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RICKBRSON  T.  6ERMAN-AMBBI0AN  INS.  CO.  OF  NEW  YORE  et  aL 

(Supreme  Court,  Oeneral  Term,  First  Department    March  15,  ^SSS.) 

Vox  Irsubasob— Policies— DsscRiFTtoN  of  PREinsss. 

In  an  action  on  a  policy  which  described  the  premises  insured  as  tba 
brick  building  and  additions.  No.  160  M.  street,  occupied  by  stores  and 
dwellings,  It  appeared  that  on  the  front  of  lot  No.  160  M.  street  waa  a 
brick  btilldlng  with  a  rear  extenal(»i,  the  first  floor  of  which  was  occn- 
pled  as  a  liquor  store,  and  the  other  floors  as  dwellings;  that  on  the  rear 
of  the  lot  was  a  factory  building;  that  the  space  between  the  factory 
building  and  the  extension  of  the  front  building  was  roofed  over  and 
boarded  up;  and  that  such  Inclosure  could  not  be  entered,  either  from 
the  factory  or  from  the  front  building,  except  by  climbing  through  a 
window.  Held,  that  the  policy  only  covered  the  building  on  the  froot 
of  the  lot 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Martin  L.  Rickerson  against  the  Grerman-American 
Insurance  Company  of  New  York  and  another  on  an  insurance 
policy.  Prom  a  Judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
above  named  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER. 
JJ. 

W.  D.  Murray,  for  appellant 
Geo.  Richards,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  npon 
a  policy  of  insurance  issued  by  the  defendant  to  P.  Samuel  and  J. 
Alexander,  of  which  policy  the  plaintiff  became  the  owner,  subject 
to  the  interest  of  a  mortgagee.  The  dispute  which  has  arisen  be- 
tween the  parties  to  this  action  is  as  to  the  property  insured  by 
the  said  policy.  There  is  no  demand  made  by  either  party  for  a 
reformation  of  the  policy,  and  the  question  depends,  therefore,  upon 
the  construction  to  be  given  to  the  terms  of  the  policy.  The  ques- 
tion as  to  what  the  parties  intended  by  the  policy  was  submitted 
to  the  jury,  and,  they  having  found  a  verdict  in  favor  of  the  plain- 
tiff, from  the  judgment  thereupon  entered,  and  from  the  order  deny- 
ing the  motion  for  new  trial,  this  appeal  is  taken.  It  does  not 
seem  to  us,  however,  that  there  is  any  question  for  the  jury  to  pass 
upon,  as  there  does  not  seem  to  be  any  ambiguity  in  the  terms  of 
the  policy.  By  the  policy  in  question  the  defendant  insured  against 
loss  or  damage  by  Are  the  biick  building  and  additions,  including 
gas,  steam,  and  water  pipes,  yard,  fixtures,  railings,  irtoops,  and 
sidewalks,  in  front  of,  and  all  fixtures  contained  in  or  attached 
thereto,  or  under  sidewalk  thereof,  situate  No.  160  Mott  street  city 
of  New  York,  occupied  for  stores  and  dwelling.  The  lot  to  which 
the  number  160  attached  was  about  25  feet  wide,  and  107  or  108 
feet  deep.  The  front  of  the  lot  was  occupied  by  a  three-story  bride 
building,  25  feet  by  about  46  feet  deep;  the  first  floor  being  occn- 
pied  as  a  liquor  store,  and  the  other  floors  as  dwellings.  On  the 
east  side  was  a  two-story  extension,  of  about  16  feet  in  depth.     Up- 
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and  if  there  was  any  mutaal  mistake  between  the  parties  in  -fliat 
respect  it  would  have  been  necessary  to  reform  the  policy,  in  order 
that  it  might  cover  all  these  stractures.  But,  there  being  no  ap- 
plication or  all^ation  looking  towards  such  reformation,  we  can 
only  construe  the  language  of  the  policy  as  we  find  it  Applying 
the  ordinary  significance  of  language  to  the  terms  ccmtained  in 
this  policy,  which  was  issued  upon  a  brick  building  and  additions, 
occupied  for  stores  and  dwellings,  we  cannot  make  such  language 
cover  another  and  independent  building,  occupied  almost  exclu- 
sively for  the  purposes  of  a  factoiy.  Under  all  the  circumstances 
of  the  case,  it  seems  to  us  that  there  was  no  question  for  the  jury 
to  pass  upon,  but  that,  under  the  interpretation  of  the  language  of 
the  policy,  the  rear  building  was  excluded.  The  judgment  ap- 
pealed from  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.     All  concur. 


BUCKI  T.  BUCKL 

(Supreme  Court,  General  Terai,  First  Department    March  15.  1895.) 

Affbai/ — Review— Weight  op  Evidence. 

A  finding  on  conflicting  evidence  that  defendant  in  an  action  for  divorce 
waa  guilty  of  the  cruelty  alleged  will  not  be  disturljed  on  appeal.  Van 
Brunt,  P.  J.,  dlBsenting,  on  the  ground  that  tbe  acts  alleged  were  pro- 
voked by  plaintiff,  acttaig  xmiee  advice  of  coonaeL 

Appeal  from  special  term,  New  York  county. 

Action  by  Hattie  E.  Bucki  against  Charles  L.  BuckL  Prom  a 
judgment  granting  to  plaintiff  a  separation  from  defendant,  and  ali- 
mony, defendant  appeals.     AfQrmed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  POLLETT  and  PABKEB, 
JJ. 

DeloB  McCurdy,  for  appellant 
Austen  G.  Fox,  for  respondent 

PARKER,  J.  The  trial  court  reached  the  concludon  that  the 
substantial  facts  alleged  in  the  complaint  were  proved  on  the  trial 
On  a  former  appeal  tiiiis  court  held  that  the  allegations  in  the  com- 
plaint, if  supported  by  evidence  on  the  trial,  would  entitle  plaintiff 
to  the  judgment  prayed  for.  70  Hun,  698j  24  N.  Y.  Supp.  374.  The 
question  on  this  appeal,  therefore,  relates  to  the  finding  of  fact 
made.  Bearing  that  subject  of  inquiry  in  mind,  we  have  attentively 
examined  the  evidence,  with  the  result  that  we  are  persuaded  that, 
under  the  rules  which  should  govern  this  court  in  reviewing  deter- 
minations of  fact,  the  decision  of  the  trial  court  must  stand.  The 
judgment  should  be  affirmed,  with  costs. 

POLLETT,  J,  concurs. 

VAN  BRUNT,  P.  J.  I  cannot  concur  in  the  afSrmance  of  the 
judgment  in  this  action.     It  is  apparent  that  much  of  the  evidence 
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in  this  case  was  made  nnder  the  advice  of  counsel,  and  that  acts  of 
violoace  were  eagerly  looked  for  under  such  advice,  and  gleefully 
welcomed.  Eren  under  these  circumstances,  only  one  act  of  vio- 
lence could  be  established  or  was  claimed,  and  many  of  the  quar- 
rels which  were  constantly  taking  place  between  these  parties  were 
the  outcome  of  legal  advice  to  the  plaintiff.  It  is  undoubtedly 
true  that  the  defendant  acted  in  many  instances  with  great  mean- 
ness, and  many  of  his  acts  were  of  a  despicable  character.  But  the 
plaintiff  is  very  far  from  having  been  free  from  endeavoring  to  in- 
cite such  performances  upon  the  part  of  the  defendant.  Unless  we 
are  to  add  another  ground  of  divorce  to  those  contained  in  the 
statute,  namely,  that  of  incompatibility  of  temper,  I  can  find  no 
ground  for  a  separation  in  the  case  at  bar.  Simply  because  two 
people  will  lead  a  cat  and  dog  life  together,  that  fact  does  not  seem 
to  be  recognized  by  the  statutes  as  a  ground  for  separation.  Hav- 
ing made  tiieir  bed,  they  must  lie  upon  it  I  do  not  think  it  is  the 
province  of  the  court  to  indulge  in  judicial  legislation  to  the  extent 
which  would  be  required  by  the  granting  of  a  decree  in  this  oase, 
in  order  to  enable  'the  plaintiff  to  live  at  the  expense  of  the  defend- 
ant without  the  performance  of  any  of  those  duties  upon  which  his 
obligation  to  support  her  now  depends.  The  judgment  should  be 
reyersed,  and  a  new  trial  ordered. 


PBOPLB  T.  ST.  NICHOLAS  BANK  OF  NEW  YORK. 

In  re  CHITTENDEN. 

(Supreme  Court,  General  Term,  First  Department.    March  16,  1886.) 

AsnaRHKirT  for  Bkhsvit  of  Cbbditors— Right  to  AssiaNBD  Kstatb. 

The  receiver  of  a  bank,  in  whose  bands  Is  money  to  which  an  assignee 
for  benefit  of  creditors  Is  entitled,  cannot  refuse  to  pay  It  over  to  the  as- 
signee on  the  ground  that  he  does  not  say  that  he  Intends  to  distribute  It 
among  the  credltor&    FoUett,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Application  by  Horace  H.  Chittenden,  as  assignee  for  the  bene- 
fit of  creditors  of  A  S.  Hatch  &  Co.,  to  compel  Hugh  J.  Grant,  as 
temporary  receiver  of  the  St  Nicholas  Bank  of  New  York,  to  pay 
certain  dividends,  etc.,  to  the  petitioner.  The  application  was  de- 
nied, and  petitioner  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J,  and  O'BRIEN  and  POL- 
LETT,  JJ. 

Thomas  P.  Wickes,  for  appellant 
L.  G.  Reed,  for  respondent 

VAN  BRUNT,  P.  J.  I  cannot  concur  In  the  conclusion  of  Mr. 
Justice  FOLLETT  in  the  case  at  bar.  The  applicant  is  the  assignee 
and  the  owner  of  the  fund  deposited.  He  is  not  an  officer  of  the 
court,  and  until  he  is  removed  from  his  office  of  assignee  in  the  man- 
ner prescribed  by  statute  he  is  entitled  to  the  possession  of  the 
assigned  estate;  and  although  he  may,  as  far  as  this  semidefunct 
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bank  is  concerned,  have  made  propositions  which  were  inconsist- 
ent with  his  duties  as  assignee,  such  fact  certainly  does  not  au- 
thorize a  holder  of  the  funds  of  the  assigned  estate  to  resist  the 
payment  of  the  amount  due  to  the  assignee.  If  the  assignee  has 
misconducted,  he  should  be  removed.  But  to  say  that  the  receiver 
of  this  bank  shall  be  entitled  to  hold  the  funds  simply  because  the 
assignee  and  owner  of  the  same  does  not  say  that  he  intended  to 
distribute  it  among  the  creditors,  would  seem  to  be  appointing  the 
receiver  of  this  semidefunct  bank  the  substituted  assignee  of  the 
estate  without  going  through  any  of  the  forms  of  law  necessary  to 
such  substitution.  Certainly,  if  this  bank  did  not  happen  to  be 
in  the  hands  of  a  receiver,  and  a  suit  was  brought  by  the  assignee 
to  recover  the  amount  on  deposit,  no  defense  has  been  disclmed; 
and  the  fact  that  the  bank  is  in  the  hands  of  such  receiver,  and  a 
suit  cannot  be  brought,  does  not  seem  to  be  any  reason  for  denying 
relief  to  which  the  petitioner  is  legally  entitled,  inie  order  should 
be  reversed,  and  the  motion  granted,  without  costs. 

O'BRIEN,  J.,  concurs. 

FOLLETT,  J.  (dissenting).  It  Is  not  contended  that  the  receiver 
of  the  bank  can  set  off  the  funds  standing  to  the  credit  of  the  as- 
signee against  his  individual  indebtedness  to  the  bank.  The  as- 
signee is  not  personally  the  owner  of  5  per  cent  of  this  sum  (his 
commission),  or  of  any  part  or  portion  of  it,  and  the  receiver  has  no 
right  to  hold  any  part  or  portion  of  the  fund  for  the  purpose  of 
applying  it  in  payment  of  the  individual  debt  of  the  assignee  to  the 
bank.  The  fund  must  ultimately  be  distributed  pursuant  to  a  final 
decree  of  the  court  making  the  order  for  distribution  of  the  funds 
in  the  hands  of  the  assignee.  The  learned  judge  at  special  term 
held  nothing  to  the  contrary  of  the  propositions  above  stated,  but 
refused  to  take  the  funds  from  the  hands  of  one  ofiBcer  of  the  court 
and  place  them  in  the  hands  of  a  trustee,  subject  to  the  control 
of  the  court  under  the  circumstances  disclosed;,  and  in  this  we 
think  he  wisely  exercised  his  discretion.  The  assignee  did  not 
state  in  his  application  that  he  desired  to  distribute  the  fund  among 
the  creditors  of  the  assigned  estate,  or  to  make  any  use  of  it  as 
assignee,  or  that  he  proposed  to  deposit  it  as  a  trust  fund.  In  a 
letter  written  by  the  assignee  to  the  cashier  of  the  l»nk,  June  11, 
1893,  he  said: 

"Referring  to  my  matters  with  your  bank,  I  bave  to  say  tbat  the  reason  I 
did  not  fulfill  my  engagement  to  settle  the  Interest  and  overdraft  was  that 
I  was  obliged  to  iKtstpone  for  two  weeks  a  sale  of  some  of  the  property  of 
A.  S.  Hatch  &  Co.,  which  I  had  every  reason  to  suppose  would  be  consum- 
mated before  June  1.  This  sale  will  come  off  about  June  15,  and  will,  by 
the  lowest  estimate,  put  me  largely  in  funds,  and  I  hope  yoa  will  consider 
this  in  view  of  what  follows." 

Again,  on  June  27,  1893,  the  assignee  wrote  the  cashier  as  fol- 
lows: 

"With  reference  to  my  note  given  for  Interest  on  previous  notes,  due  at 
your  bank  within  a  few  days,  I  ask  you  to  give  me  a  three-months  renewal, 
with  the  added  Interest    When  I  asked  you  to  take  this  note  Instead  of  cash. 
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I  represented  to  yon  that  I  expected  to  realize  on  property  In  my  banda  •■ 
assignee  of  A.  S.  Hatch  &  Co.  a  sufficient  sum  to  enable  me  to  pay  the  whole 
of  my  indebtedness  to  your  bank,  and  I  told  you  that  I  was  about  to  make 
a  sale  of  such  property.  In  accordance  with  the  intention  I  thns  expressed 
to  you,  I  advertised  for  sale  certain  of  the  property  of  the  estate,  the  sale 
to  take  place  on  the  25th  of  May  last  I  enclose  you  a  copy  of  the  advertise- 
Toeat  (marked  1)." 

In  these  letters  the  assignee  stated  that,  as  soon  as  a  portion  of 
the  assets  of  the  assigned  estate  was  converted  into  money,  he  would 
pay  his  individual  debt  to  the  bank  therefrom.  Under  such  cir- 
cumstances, we  thiak  the  special  term  wisely  refused  to  order  the 
funds  of  this  assigned  estate  into  the  personal  custody  of  the  as- 
signee. The  order  should  be  affirmed,  with  f  10  costs  and  disburse- 
ments, payable  by  Horace  H.  Chittenden  personally. 


HOUSATONIO  NAT.  BANK  v.  POSTBB. 
(Supreme  Court,  General  Term,  First  Department    March  15,  180S.) 

OOHTBACTS— ConSIDBRATIOK— CoiCFBOmSB  OF  DOUBTFUT.  CLAIM. 

A  note  given  by  the  treasurer  of  a  corporation  In  conalderatlom  of  dis- 
charge of  disputed  dalm  against  the  corporation  Is  valid. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Housatonic  National  Bank  against  James  P.  Foster  on 
a  promissory  note.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  O'BRIEN,  FOLLETT,  and  PAKKEB,  JJ. 

Edward  Schenck,  for  appellant 
L.  B.  Bunnell,  for  respondent. 

£EB  GUBIAU.  This  action  was  brought  to  recover  on  a  prom- 
issory note  made  by  the  defendant  January  25,  1890,  by  which  he 
promised  to  pay,  two  months  after  date,  to  the  order  of  the  plain- 
tiff, 13,200.  The  only  defense  attempted  to  be  made  on  the  trial 
was  that  this  note  was  a  renewal  of  a  prior  note  given  by  the  de- 
fendant to  plaintiff,  without  consideration;  consequently  the  note 
in  suit  was  without  consideration.  The  original  note  was  given  as 
a  compromi«e  of  three  acceptances  drawn  January  15, 1886,  by  Tan- 
ner &  Faxon  on  the  Fishkill  Manufacturing  Ck)mpany  for  fl2,200, 
and  which  purported  to  be  accepted  by  said  corporation.  The 
three  bills  were  accepted  in  the  following  form: 

"Accepted;  payable  at  166  Fulton  street.  New  York. 

"Fishkill  Mfg.  C!o. 

"Sidney  J.  Siverett,  Treasurer." 

Everett  was  not  the  treasurer  of  the  Fishkill  Manufacturing  (3om- 
pany,  but  the  secretary,  and,  under  the  by-laws,  he  had  no  author- 
ity to  bind  the  company  by  commercial  paper;  and  upon  the  trial 
be  testified  that  he  waa  not  authorized  by  the  trustees  or  by  any 
one  to  accept  the  three  bills  above  mentioned,  amounting  to  f  12,200. 
The  acceptances  became  the  property  of  the  plaintiff,  went  to  pro- 
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test,  and  the  plaintiff  threatened  to  bring  actions  on  them  against 
the  drawers  and  acceptor.  The  defendant  was  the  treasurer  of  the 
Fishkill  Manufacturing  Company,  and,  after  considerable  negotia- 
tion, he  gave  a  note,  of  which  the  note  in  suit  is  a  renewal,  fmd  re- 
ceived from  the  plaintiff  the  three  acceptances,  upon  tiie  agreement 
that  the  apparent  liability  of  the  manufacturing  company  was  dis- 
charged. The  compromise  of  a  doubtful  claim  is  a  good  consid- 
eration for  a  contract,  and  the  release  by  the  plaintiff  of  its  claimfl 
against  the  manufacturing  company  was  a  good  consideration  for 
the  note  given  by  the  defendant  White  v.  Hoyt,  73  N.  Y.  505; 
Wahl  V.  Bamum,  116  N.  Y.  87,  22  N.  E.  280;  Bank  t.  Parker,  130 
N.  Y.  415,  29  N.  E.  1094. 
The  judgment  should  be  afQrmed,  with  cost& 


M.  JACOBY  &  00.,  Limited,  v.  PATSON  et  aL 

(Supreme  Court,  Oeneral  Term,  First  Deportment   March  IS,  1895.) 

AuTHORiry  of  Aobrt— Acrra  is  Exoem  of — LiABrLny  or  Tribd  Pxbsoh. 

PlaintlfTs  agent,  who  was  authorized  to  c<dlect  money  dne  to  plaintiff, 
indorsed  over  to  defendant  In  payment  of  an  individual  debt  a  check  paya^ 
ble  to  plalntlir,  and  recetved  from  defendant  the  difference  between  the 
amount  of  the  check  and  the  amount  of  the  debt  HM,  that  defendant 
was  chargeable  with  knowledge  that  the  agent  was  not  acting  within  his 
authwlty,  and  he  was  therefore  liable  to  plaintiff  for  the  fall  amount  of  tb* 
check  received  by  him. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  M.  Jacoby  &  Co.,  Limited,  against  Gteorge  D.  Payson, 
executor,  and  Alice  D.  Adams,  executrix,  of  Eliqha  J.  Dennison. 
Prom  a  judgment  entered  on  a  verdict  in  favor  of  defendants,  and 
from  an  order  denying  a  motion  for  a  new  trial,  made  on  the  min- 
utes, plaintiff  appeals.     Beversed. 

This  action  was  brought  to  recover  damages  for  the  alleged  conversion  of 
the  following  check: 

*Vo.  230.  New  York.  Nov.  aotb,  1890. 

"Bank  of  America:  Pay  to  the  order  of  M.  Jacoby  &  Co.  fMty-sIx  bnndred 
and  thirty-nine  27/100  dollars.  The  H.  B.  Claflln  Company, 

"$4,039.27.  By  D.  N.  Forca. 

"[Indorsed:]    M.  Jacoby  &  Oo.,  B.  J.  Denniison. 
"(Stamped  on  face:]    8.  21  Nov.,  1890, 

"[Stamped  on  left-hand  margin:]  C,  The  Bank  of  America.  Gertifled. 
Payable  only  through  N.  Y,  clearing  house," 

The  plaintiff  Is  a  foreign  corporation,  existing  under  the  laws  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  having  Its  chief  place  of  bnsineag 
at  Nottingham,  England,  and  Is  engaged  in  the  manufitctare  and  sale  of  lace 
curtains.  August  1,  1888,  the  plaintiff  and  H.  li.  Fesler  &  Oo.,  of  New  Ymk, 
entered  into  a  contract  by  which  the  latter  were  appointed  tot  three  years  tlie 
plaintiff's  sole  agents  in  the  United  States  and  Canada  for  the  sale  <a  tba 
goods  manufactured  by  the  corpofatlon.  The  contract  contains,  among  others, 
the  following  provisions:  "Messrs.  Jacoby  &  Ca  will  not  pay  any  commto- 
rion  for  goods  sold  by  them  to  the  following  houses:  •  •  •  [Wight  &.  Oo. 
Is  not  one  of  the  excepted  firms.]  Excepting  the  above-named  firms,  a  com- 
mission of  five  per  cent  on  the  net  amount  of  all  sales  made  in  sterling  on  oar 
goods  to  be  paid  by  Messrs.  M.  Jacoby  &  Ca  to  Messrs.  H.  L.  Fesler  &  Oo. 
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*  *  *  A  monthly  atatement  to  be  rendered  by  Mecsrs:  M.  Jacoby  &  Co.  of 
all  sales,  and  a  fly-sheet  oqpy  of  each  Invoice  to  be  sent  to  Messrs.  H.  L. 
Fesler  &  Co."  By  a  subsequent  contract,  extending  the  one  orlxlnally  made, 
It  was  provided:  "Messrs.  Fealer  &  Co.  to  advance  the  freight,  duty,  and 
other  inddoital  expenses,  adding  same  to  the  sterling  prices,  which  they  will 
so  calculate  to  return  Messrs.  M.  Jacoby  &  Co.,  Limited,  the  net  amount  In 
sterling,  sending  a/c  sales  showing  the  transactions  In  detail.  Remittances 
to  be  made  by  Messrs.  Feeler  &  Co.  In  accordance  with  the  terms  stated  by 
them  In  the  original  orders."  In  November,  1880,  Wight  &  Co.,  of  the  d^ 
of  New  York,  were  indebted  to  the  plaintiff  in  a  considerable  sum,  and  In  that 
month  they  became  embarrassed  and  unable  to  pay  their  debts  In  fulL  No- 
vember 8,  1800,  H.  L.  Fesler  &  Co.  cabled  the  plaintiff  as  follows: 

"Have  private  Information.    Wight  &  Co.  falling  very  soon.    Shall  I  act? 

"Fesler." 
The  plaintiff  replied  by  cable: 

"Nottingham,  Nov.  8,  1890. 
"Fesler  &  Ca:   Act  promptly,  Wight  &  Co.    Can  you  obtain  goods?    Re- 
mittances required.    Will  write  you  full  particulars.    Will  power  of  attorney 
be  required?   Reply  Immediately  by  code  addition." 

On  the  same  day,  Fesler  replied  by  cable  as  follows: 

"Impossible  to  determine  without  knowing  the  amount  Power  of  attorney 
will  not  be  required.  Fesler." 

The  plaintiff  replied; 

"Nov,  11,  1890. 
"Fesler,  New  Tork:   1,087  pounds.    Have  omitted  the  Interest  in  the  ac- 
count, 15,768.82." 

Thereupon  a  snlt  to  recover  the  amount  was  begun  at  the  Instigation  of  H. 
li.  Feeler  &  Co. 

On  the  lltb  of  November,  1880,  the  plaintiff  executed  and  delivered  the  fol- 
lowing power  of  attorney  to  Fritz  Reinhold,  of  Nottingham,  England. 

"To  All  to  Whom  These  Presents  shall  Come,  We,  John  Henry  Jacoby  and 
Arthur  Joynes  Butler,  Directors  of  M.  Jacoby  &  Co.,  Limited,  Nottingham, 
England,  Lace  Manufacturers  and  Merchants,  Greeting:  Whereas,  we,  the 
aforesaid  John  Henry  Jacoby  and  Arthur  Joynes  Butler,  having  reason  to  be- 
lieve that  several  firms  in  New  York,  In  the  United  States  of  America,  are 
not  In  a  position  to  meet  their  indebtedness  to  the  firm  of  M.  Jacoby  &  Co., 
Limited,  desire  to  give  a  general  power  of  attorney  to  Fritz  Reinhold  to  act 
for  them  in  such  manner  as  he,  In  his  discretion,  may  think  the  circum- 
stances of  each  case  may  require,  and  to  adjust  any  claims  or  differences  In 
account  that  may  arise  with  these  New  York  firms:  Now,  these  presents  wit- 
ness that  the  said  John  Heniy  Jacoby  and  Arthur  Joynes  Butler  do  hereby 
make,  ordain,  constitute,  and  appoint  Fritz  Rednhold,  of  Nottingham,  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  their  true  and  lawful  attorney 
and  agent  for  them,  and  in  their  name  or  otherwise,  and  on  their  behalf,  to 
ask,  demand,  receive,  and  recover  all  and  every  sum  or  sums  of  money  what- 
soever that  are  or  is  now  due  and  owing  to  the  said  company,  of  and  on  o>ar 
behalf  to  Investigate,  adjust,  settle,  and  to  compromise  all  accounts,  debts, 
dalms,  disputes,  and  matters  which  are,  shall,  or  may  subsist  or  arise,  and 
also,  If  necessary,  to  commence  and  prosecute  and  defend  all  actions,  suits, 
claims,  demands,  and  proceedings  touching  the  premises,  and  In  any  way  con- 
nected therewith,  and  also  to  receive  and  give  effectual  receipts  and  discharges 
for  all  sums  of  money,  claims,  or  demands  by  tbe  said  company,  and  to 
prove  and  receive  dividends,  and  to  give  receipts  for  the  proceeds  arising 
from  all,  also  to  grlve  effectual  receipts  In  full  discharge  of  ail  claims,  and 
generally  to  do,  perform,  and  execute  all  and  every  such  act  and  acts,  duty 
and  duties,  In  and  about  the  premises,  as  he,  the  said  Fritz  Reinhold,  shall 
think  proper,  as  fully  and  as  effectually,  to  all  intents  and  purposes  whatsoever, 
as  the  said  John  Henry  Jacoby  and  Arthur  Joynes  Butler  might  or  could  do 
if  personally  present,  and  also  to  substitute  and  appoint  any  person  or  per- 
sons to  act  under  or  In  tbe  place  of  the  said  Fritz  Reinhold  In  all  or  any  of 
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the  matters  aforesaid,  and  every  such  snbstltation  at  pleasure  to  revoke; 
the  said  John  Henry  Jacoby  and  Artbnr  Joynes  Butler  hereby  agreeing  to 
ratify  and  confirm  whatsoever  the  said  Fritz  Reinhold  or  his  snbstltnte  or  snb- 
Btitutes  shall  lawfully  do,  or  cause  to  be  done,  in  or  about  the  premises  by 
vlrtne  of  these  presents.  In  witness  whereof,  the  said  John  Henry  Jacoby 
and  Arthur  Joynes  Butler  have  hereunto  set  their  hands  and  seals,  and  also 
afBzed  the  common  seal  of  the  said  company,  the  11th  day  of  November,  In 
the  year  of  our  Ixnrd  1890. 

"For  M.  Jacoby  ft  Co.,  Ltd., 

"John  Henry  Jacoby,  Director. 
"Fot  M.  Jacoby  &  Co.,  Ltd., 

"Arthur  Joynes  Butler,  Director. 
"Signed,  sealed,  and  delivered  tn  the  presence  of: 
"Geo.  Richards. 
"J,  H.  Warner." 

On  the  19th  of  November,  1890,  Fritz  Reinhold  arrived  In  New  York,  bring- 
ing with  him  his  power  of  attorney.  On  the  next  day  he  indorsed  the  fol- 
lowing  substitution  on  the  power  which  he  delivered  to  H.  L.  Fester: 

"I  herewith  transfer  this  power  of  attorney  to  Mr.  H.  L.  Fesler,  of  464 
Broome  St.,  New  York.  Frits  Beinhold. 

"Nov.  20th,  1890. 
"[Seal  of  M.  Jacoby  &  Co.,  Limited.]" 

On  the  20th  of  November,  Mr.  Fesler  called  on  Wight  &  Co.,  taking  with 
him  the  powar  of  attorney  and  the  substitution,  and  on  that  day  effected  a 
settlement  of  the  plaintiff's  claim  against  the  firm,  and  received  the  above- 
mentioned  check  in  payment,  and  at  the  same  time  receipted  the  bills.  H. 
L.  Fesler  thereupon  indorsed  the  check  "M.  Jacoby  &  Co.,"  and  delivered  the 
same  to  Elisha  J.  Dennison,  defendants'  testator,  for  the  purpose  of  paying 
the  indebtedness  of  Fesler  to  said  testator  of  $1,050,  and  of  receiving  a  check 
of  Dennlson's  for  the  balance,  $3,589.27,  payable  to  the  order  of  H.  L. 
Feslw  &  Co.  The  check  given  by  Fesler  to  Dennison  was  paid  the  next 
day  after  it  was  given,  and  Dennlson's  check  to  Fesler  was  duly  paid  on 
presentation. 

Upon  the  trial,  requests  for  direction  of  verdicts  were  made;  but  the  court 
submitted  the  question  to  the  jury  whether  or  not.  In  advancing  this  money, 
Mr.  Dennison,  the  defendants'  testator,  relied  upon  an  i^parent  authority, 
and  acted  in  good  faith. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PABKEB, 
JJ. 

John  J.  Adams,  for  appellant. 
Lawrence  Gk>dkin,  for  respondents. 

VAN  BBUNT,  P.  J.  The  submission  of  ttis  question  to  the 
jury  was  duly  excepted  to,  and  the  question  presented  uik)n  this 
appeal  is  whether,  upon  the  conceded  facts,  there  was  anything  to 
go  to  the  jury  upon  any  such  issue.  In  the  determination  of  this 
appeal,  it  is  not  necessary  to  pass  upon  the  question  as  to  whetiier 
an  agent  entitled  to  collect  moneys  on  behalf  of  his  principal  has 
authority  to  indorse,  for  purposes  of  collection,  such  conunercial 
paper  as  may  come  into  his  possession  as  such  agent.  It  is  un- 
doubtedly the  established  rule  that  such  agent  has  no  authority 
to  make  an  indorsement  which  imposes  any  liability  upon  his  prin- 
cipal. This  seems  to  have  been  the  rule  which  per^'aded  the  cases 
cited  in  the  case  of  Holtsinger  v.  Bank,  1  Sweeny,  64.  We  find  in 
each  of  the  authorities  cited  to  sustain  the  conclusion  of  the  court 
that  there  was  a  negotiation  of  bills  received  by  the  agent,  and 
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indorsed  in  the  name  of  the  principal  by  the  agent,  thereby  cre- 
ating an  obligation  upon  the  part  of  the  agent  to  pay  in  case  of  a 
failure  upon  the  part  of  the  makers  of  the  i>aper  to  provide  for  its 
payment  It  has  not,  however,  been  authoritativdy  determined 
that,  where  an  agent  receives  conuuercial  paper  In  the  course  of 
the  collection  which  he  is  authorized  to  make  for  his  principal,  he 
may  not  indorse  such  paper  for  the  purpose  of  collection,  and  for 
the  purpose  of  collection  only;  it  being  suggested  that  such  an  in- 
dorsement is  not  creating  any  liability  in  the  name  of  his  princi- 
pal, but  is  simply  the  gathering  in  of  the  money  which  the  agent 
is  authorized  to  receive  and  remit  to  his  principal.  In  the  case  at 
bar,  however,  this  feature  in  respect  to  the  indorsement  seems  to 
have  been  absent  Although  the  question  as  to  Dennison's  good 
faith  was  submitted  to  the  jury,  and  seems  to  have  been  resolved  in 
his  favor,  the  conceded  facts  of  the  case  show  that  he  received  this 
check,  belonging  to  the  plaintiffs,  indorsed  in  their  name  by  their 
a.gent,  for  the  purpose,  at  least  partially,  of  paying  the  agent's  debt 
to  him.  He  therefore  knew  at  tiie  time  that  this  check  was  received, 
bearing  this  indorsement,  that,  in  paying  his  individual  debts  with 
that  check,  the  agent  was  not  acting  in  his  master's  business.  It 
was  apparent  that  the  agent  was  not  acting  within  his  authority. 
There  was  nothing  in  the  relations  between  the  principal  and  the 
agent  which  authorized  the  agent  to  apply  his  principal's  money 
towards  the  liquidation  of  his  own  debt  And,  as  has  already  been 
suggested,  when  Dennison  received  this  check,  indwsed  as  it  was 
by  the  agent,  he  knew  that  the  agent  was  violating  his  authority, 
because,  at  best,  he  only  had  the  right  to  receive  the  money  for 
the  pari>ose  of  transmission  to  his  principal. 

It  is  true  that  there  was  some  attempt  upon  the  trial  to  show 
that  there  was  some  indebtedness  from  the  principal  to  the  agent 
on  account  of  commission.  But  no  definite  evidence  in  that  re- 
gard was  given.  There  was  no  proof  that  any  of  this  money  was 
due  to  this  agent  on  account  of  commission.  There  was  some  pre- 
tense that  some  commissions  were  due,  but  that  certainly  is  not 
sufBcient  to  justify  an  appropriation  to  his  own  use  of  a  principal's 
money  by  an  agent;  and  a  party  who  aids  an  agent  in  a  scheme  of 
that  description  cannot  be  said  to  be  actin?  in  good  faith.  There- 
fore, as  matter  of  law,  it  would  appear  that  Dennison  did  not  re- 
ceive this  check  in  good  faith,  as  he  knew  that  the  agent  was  mis- 
applying at  least  a  portion  of  the  proceeds.  This  misapplication 
to  the  knowledge  of  the  party  advancing  the  money,  or  rather  the 
balance  of  the  money,  necessarily  tainted  the  whole  transaction, 
and  charged  him  with  knowledge  that  the  agent,  in  making  the  in- 
dorsement, was  not  acting  on  behalf  of  his  principal.  Under  such 
circumstances,  it  would  seem  that  there  was  no  question  for  the 
jury,  there  being  no  dispute  in  regard  to  the  facts,  and  that  Denni- 
son, as  matter  of  law,  could  not  be  held  to  have  accepted  the  check 
in  good  faith,  relying  upon  an  apparent  authority. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event     All  concur. 
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BDSON  y.  PARSONS  et  aL 

(Supreme  Conrt,  General  Term,  First  Departm^it   March  15,  1895.) 

Hbtual  Wills— Rbvocation. 

Mutual  wills  are  revocable  In  New  Tork,  unless  executed  pursaant  ta  a 
contract  between  the  testators. 

Appeal  from  special  tei-m,  New  York  county. 

Action  by  Margaret  B.  Edson,  as  executrix  of  Marmont  R  Ed- 
Bon,  against  John  E.  Parsons,  John  A.  Bartow,  and  Charles  S.  Fair- 
child,  executors  of  Mary  A.  Edson,  impleaded  with  others,  to  com- 
pel defendants  to  administer  their  testator's  estate  in  accordance 
with  the  contract  contained  in  the  mutual  wills  of  the  said  Mary 
A.  Edson  and  of  Susan  M.  Eldsou,  the  two  sisters  of  plaintiffs  testa- 
tor. The  complaint  was  dismissed  on  the  merits,  with,  costs,  and 
plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT  and  PABKSB. 
JJ. 

Joseph  H.  Ghoate  and  Treadwell  Clevdand,  for  appellant. 
David  B.  Ogden,  for  respondents. 

FOIiLETT,  J.  In  «ome  jurisdictions  the  rule  is  that  in  case  A. 
and  B.  execute  wills  at  the  same  time,  each  having  knowledge  of 
tiie  provisions  of  the  other's,  each  giving  all  of  his  estate  or  a  def- 
inite sum  to  the  other,  neither  testator  can  revoke,  in  the  lifetime 
of  both,  without  giving  notice  of  his  intentions  to  the  other.  But 
that  is  not  the  law  of  England  or  of  this  state.  Hobson  v.  Black- 
bum,  1  Keen,  273;  1  Adams,  Eq.  274;  Ex  parte  Day,  1  Bradf.  (Sur.) 
476;  Jarm.  Wills  (eth  Am.  Ed.)  29;  1  Williams,  Ex'rs  (7th  Am.  Ed.) 
9,  174.     In  the  case  first  cited  it  was  said: 

«I  have  no  hesitation  whatever  in  rejecting  the  allegation  propounding  the 
mutual  or  conjoint  will  as  that  of  the  pacty  deceased  in  this  cause,  on  tiie 
principle  that  an  instrument  of  this  nature  Is  unknown  to  the  testamentary 
law  of  this  country;  or,  In  other  words,  that  it  Is  unknown,  as  a  will,  to  the 
law  of  this  country  at  all.  It  may,  for  aught  that  I  know,  be  valid,  as  a 
compact;  it  may  be  operative  In  equity,  to  the  extent  of  making  the  devisees 
oC  the  will  trustees  for  performing  the  deceased's  part  of  the  compact" 

In  Ex  parte  Day  the  learned  surrogate  of  the  city  and  county  «f 
New  York  referred  to  the  judgment  above  quoted  as  follows: 

"So  far  as  this  Judgment  proceeded  upon  the  revocabUity  of  a  will  by  a 
subsequent  testamentary  paper  duly  executed,  notwithstanding  any  contract 
to  the  contrary,  the  decision  is  beyond  criticism." 

We  find  no  case  in  England  or  in  this  state  holding  that 
mutual  wills  are  not  revocable.  In  case  A.  and  B.  execute  their 
wills  in  like  manner,  each  giving  his  residuary  estate  or  a  definite 
amount  to  C,  either  testator  may,  without  notice,  revoke  his  will 
in  the  lifetime  of  both  or  after  the  death  of  the  other.  No  l^al 
obligation  not  to  revoke  is  created  by  the  mere  execution  of  such 
wills.  But  in  case  A.  and  B.  enter  into  a  contract  by  which  they 
agree  that  each  will  give,  by  will,  to  the  other  a  definite  sum  or  a 
particular  estate,  and  each  executes  a  will  pursuant  to  the  contract, 


Digitized  by 


Google 


Sap.  Ci]  FSOFLE  V.  WIUAN.  1037 

if  either  revokes,  without  notice,  the  other  may  compel  a  speciflc 
performance  of  the  contract,  or,  in  case  a  specific  performance  is 
Impossible,  may  recover  damages  for  the  breach  of  the  contract 
In  case  A.  and  B.  agree  that  each  will  give  by  wUl  his  residuary  es- 
tate or  a  definite  sum  to  C,  and  they  concurrently  execute  their 
wills,  pursuant  to  the  contract,  each  having  full  knowledge  of  the 
contents  of  the  other's  will,  but  C.  having  no  knowledge  of  either, 
and  no  consideration  moving  from  him  to  either,  whether  C.  can 
compel  the  performance  of  the  contract  or  recover  damage's  from 
the  estate,  in  case  the  provision  is  revoked,  need  not  he  deter- 
mined in  tliis  action,  because  we  are  of  the  opinion  that  no  such 
contract  is  established  by  the  evidence  in  the  case  at  bar.  The 
&ct  that  the  wills  were  made  pursuant  to  such  a  contract  must  be 
established  by  the  most  clear  and  satisfactory  evidence.  If  it  is 
recited  in  the  wills  that  they  were  so  made,  or  if  in  any  way  it  ap- 
pears on  their  face  that  they  were  executed  pursuant  to  a  contract, 
it  is  quite  sufficient  The  existence  of  a  contract  may  also  be  estab- 
lished, outside  of  the  wills,  by  the  same  evidence  by  which  the  ex- 
istence of  other  contracts  may  be  proved.  In  this  case  the  evi- 
dence by  which  the  plaintiff  seeks  to  establish  the  existence  of  a 
contract  outside  of  the  wills  utterly  fails  to  convince  this  court 
that  the  wills  were  executed  pursuant  to  an  agreement  that  i>or- 
tions  of  the  respective  estates  of  the  sisters  ^ould  be  given  to 
Marmont  B.  Edson.  The  plaintiff,  to  establish  her  case^  introduced 
in  evidence  the  diaries  kept  by  the  sisters.  In  the  diary  of  Susan 
are  memorandums  of  their  consultations  with  their  counsel  about 
the  preparation  of  the  wills,  and  in  each  of  them  we  find  entries 
relating  to  the  most  trivial  occurrences  in  their  daily  lives;  but 
nowhere  is  there  any  suggestion  that  their  wills  were  made  pur- 
suant to  an  agreement,  whi<ih  seems  to  us  to  be,  at  least,  as  good 
evidence  of  the  nonexistence  of  such  a  contract  as  the  entries  re- 
ferred to  are  of  its  existence.  On  turning  to  the  wills  of  the  sis- 
ters, we  find  no  evidence  in  either  that  they  were  executed  pur- 
suant to  an  agre^nent  that  the  amounts  bequeathed  by  each  to 
Marmont  should  not  be  subject  to  revocation  by  either  testatrix. 
The  judgment  should  be  afQrmed,  with  costs.     All  concur. 


PEOPLB  V.  WIMAN. 
(Supreme  Ciourt,  General  Term,  First  Department     March  15,  189S.) 

FOKOBRT— ATTBim*  TO   DeFKAHD. 

Where  defendant  drew  a  check,  as  he  was  authorized  to  do,  In  the  name 
of  his  employer,  payable  to  a  creditor  of  the  employer,  and  indorsed  the 
payee's  name  on  the  check,  and  appropriated  the  proceeds  to  bis  own  nse, 
a  charge  of  forgery  cannot  be  sustained  by  proof  of  an  attempt  to  defraud 
the  employer,  as  the  Intent  to  defraud  him  was  in  the  drawing  of  the 
check,  and  defendant's  object  In  making  the  check  payable  to  the  creditor 
was  merely  to  conceal  the  appropriation  of  his  employei''s  money  to  his 
own  use.  Follett,  J.,  dissenting. 
Pabthsrshif— Whbn  Rklation  Exists — Intent. 

An  agreement  between  one  D.  and  defendant  and  others  for  carrying  on 
a  business  owned  by  D.  provided  that  the  business  should  be  conducted 
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under  tli«  name  of  D.  &  Co.,  but  tibat  It  and  tbe  propertir  pertaining 
thereto  should  still  belong  to  D.;  that  defendant  and  bis  associates  sboold 
devote  their  whole  time  to  the  business;  that  for  their  seryices  D.  would 
pay  them  a  sum  equal  to  a  certain  per  cent,  of  tbe  net  profits;  that  sncb 
method  of  payment  was  adopted  to  stimulate  defendant  and  his  aasociates 
in  extending  the  businees;  that  the  association  might  be  terminated  at 
the  will  of  any  party  thereto,  and  that  It  should  be  terminated  by  tbe 
death  of  a  party;  that  neither  defendant  nor  his  associates  should  use  tbe 
firm  name  In  making,  signing,  drawing,  or  indorsing  any  note  or  other 
evidence  of  debt  except  for  the  purpose  of  depositing  the  same  to  the  credit 
of  the  associates.  Thereafter  D.  took  but  little  part  in  the  manage- 
ment and  it  was  conducted  almost  entirely  by  defendant  and  his  as- 
sociates, they  drawing  checks,  and  doing  all  other  necessary  acts.  BeU  suf- 
ficient to  present  a  question  for  the  jury  as  to  whether  the  parties  Intended, 
as  between  themselTes,  to  become  partners.   Per  Van  Brant,  P.  J. 

Appeal  from  court  of  oyer  and  terminer,  New  Y(wk  county. 

Erastus  Wiman  was  convicted  of  forgery  in  the  second  d^ree,  and 
appeals.    Beversed. 

For  decision  on  application  for  certificate  of  reasonable  doabt, 
see  29  N.  Y.  Supp.  1034 

Argued  before  VAN  BEXINT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

B.  F.  Tracy,  for  appellant 
John  D.  Lindsay,  for  the  People. 

VAN  BRUNT,  P.  J.  In  the  disposition  <rf  this  appeal  it  does  not 
seem  necessary  to  discuss  all  the  interesting  questions  which  have 
been  presented  by  the  counsel  in  their  arguments.  There  is  sub- 
stantially no  coiiSict  of  evidence;  and  the  questions  which  arise 
thereon  relate  to  the  inferences  which  necessarily  must  be  or  which 
may  be  drawn  therefrom.  It  appears  that  for  some  time  prior  to  tbe 
Ist  of  January,  1889,  one  Robert  G.  Dun,  the  defendant,  and  others 
had  been  engaged  in  the  business  of  carrying  on  a  mercantile  agency, 
the  principal  place  of  business  being  the  city  of  New  York.  ()n 
said  last-mentioned  day  the  said  Dun,  the  defendant,  and  one  Arthur 
J.  King  and  Robert  D.  Douglass  entered  into  an  agreement  whereby 
they  agreed  to  associate  themselves  in  the  business  of  canyin^  on  a 
mercantile  agency  for  the  period  of  five  years  then  next  ensuing. 
Such  agreement  recited  that  the  said  Dun  was  the  proprietor  and 
sole  owner  of  the  business  known  as  the  "Mercantile  Agency,"  which 
had  been  for  many  years  and  still  was  conducted  under  the  name  of 
R  G.  Dun  &  Co.  and  Dun,  Wiman  &  Co.  in  various  cities  in  the 
United  States  and  elsewhere,  and  of  all  the  chattels,  plant,  fixtures, 
records,  and  other  property  used  in  said  business,  as  well  as  the 
good  will  thereof,  and  of  said  firm  names.  This  agreement  provided; 
That  Dun  should  contribute  to  the  business  the  property  above  men- 
tioned and  described,  but  that  said  property  should  remain  hi&  sole 
and  undivided  property,  and  neither  the  association  nor  any  other 
member  of  It  had,  nor  by  said  agreement  should  acquire,  any  right, 
title,  or  interest  therein.  That  Wiman,  King,  and  Douglass  should 
devote  their  whole  time  and  attention  and  labor  to  tiie  work  of 
pnmioting,  enlarging,  carrying  on,  and  making  profitable  the  said 
business.    That  for  tiieir  services  Dun  should  pay  to  them  and  to 
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each  of  them  as  follows:  To  Wiman,  a  sum  equal  to  17  per  cent 
of  the  net  profits  of  the  business;  to  King,  a  sum  equal  to  6  per 
cent,  of  said  net  profits;  and  to  Douglass,  a  sum  equal  to  5  per 
cent,  of  the  net  profits, — Dun  agreeing  that  the  sums  to  be  paid  for 
such  services  in  any  one  year  should  not  be  less  than  flO,000  to 
Wiman,  15,000  to  King,  and  f5,000  to  Douglass.  The  agreement 
further  recited  that  the  association  was  formed  for  the  purpose  of 
encouraging  and  stimulating  in  the  said  Wiman,  King,  and  Doug- 
lass a  jealous  pride  and  ambition  in  the  character  and  repute  of 
the  said  business,  as  well  as  to  induce  their  extraordinary  exer- 
tions in  building  up  and  extending  the  business  and  increasing  its 
profits;  and  that  to  that  end  the  articles  provided  that  their  com- 
pensation should  be  to  some  extent  contingent  upon  the  profits  of 
the  business,  but  that  as  to  them  the  amount  of  the  profits  only  af- 
forded the  basis  of  determining  the  amount  of  their  salaries,  and 
that  neither  of  them  had  any  right,  title,  or  interest  in  or  to  tihe  said 
profits,  as  such.  Then  followed  provisions  as  to  how  the  term  "net 
profits"  should  be  construed,  and  how  they  were  to  be  a«certained; 
also,  a  provision  for  the  termination  of  the  association  at  the  will 
-of  any  party  thereto  by  his  giving  oral  or  written  notice  to  any  other 
party  thereto  of  his  election  to  terminate;  and  that  the  association 
should  be  terminated  by  the  death  of  Wiman,  King,  or  Douglass. 
The  agreement  further  provided  that  upon  the  termination  of  the 
association  Dun  should  have  the  sole  and  exclusive  right  to  the 
possession  and  control  of  all  the  property  of  said  agency,  and  of  the 
records  and  books  of  account  thereof,  and  to  the  liquidation,  ad- 
justment, and  settlement  of  the  affairs  thereof.  Then  followed  pro- 
visions relating  to  the  event  of  the  death  of  Dun  pending  the  term 
-of  the  association,  and  that  the  business  during  the  term  of  the  as- 
sociation should  be  carried  on  under  the  name  or  style  of  B.  G. 
Dun  &  C!o. 

By  the  seventeenth  article  of  said  agreement  it  wa«  further  pro- 
Tided: 

"That  no  party  to  this  a^eement  shall  at  any  time  nse  or  employ  the  said 
name  of  R.  O.  Dun  &  Co.,  or  any  name  nnder  which  said  bualnees  shall  be 
carried  on,  for  any  purpose  except  the  regular  and  proper  business  of  the 
said  Mercantile  Agency,  and  that  neither  the  said  Wiman,  King,  nor  Douglass 
libM  nse  the  said  name  in  mailing,  signing,  drawing,  or  indorsing  any  note, 
bill  of  exchange,  draft,  or  other  obligation  or  evidence  of  debt,  excepting 
only  Indorsements  of  such  papers  for  the  purpose  of  depoflltlnK  the  same  to 
the  credit  of  the  said  association  or  of  collecting  the  same  for  the  account  of 
the  association. 

By  the  eighteenth  clause  it  was  provided: 

*^bat  neither  the  said  Wiman,  King,  nor  Douglass  shall  fai  his  own  name 
-sign  or  Indorse  any  note,  negotiable  instrument,  obligation,  undertaking,  or 
evidence  of  debt,  as  security,  either  In  form  or  In  fact,  without  the  written 
consent  of  said  Robert  G.  Dun." 

By  the  twenty-second  article  of  the  agreement,  Wiman  was  per- 
mitted to  draw  each  month  f  8,000,  King  f  1,000,  and  Douglass  f  1,000, 
from  the  cashier  of  the  agency. 

From  the  time  of  the  entering  into  this  agreement,  in  January, 
1889,  as  had  been  done  for  many  years  previous,  business  as  a  com- 
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mercial  agency,  in  the  name  of  R.  G.  Dan  &  Ck>.  In  the  United  States, 
and  Dun,  Wiman  &  Go.  in  Canada,  was  carried  on.  The  general 
affairs  and  business  of  the  concern  were  under  the  defendant's 
charge  and  control,  subject  to  Dun's  directions,  except  the  depart- 
ment relating  to  New  York  City,  which  was  in  charge  of  King,  and 
the  other  agencies  in  this  state,  which  were  in  charge  of  Douglass. 
In  the  conduct  of  the  financial  affairs  of  the  association  more  than 
three-quarters  of  all  the  checks  issued  by  the  concern  in  the  course 
of  its  business  were  signed  by  the  defendant  in  the  firm  name  of 
R  Q.  Dun  &  Co.,  the  others  being  signed  principally  by  Douglass, 
one  of  the  other  members  of  the  association;  Dun  taking  but  little 
apparent  interest  in  the  business,  and  being  absent  more  than  half 
of  the  time.  It  seems  to  be  admitted  by  the  learned  counsel  for 
the  defendant  that  under  the  prohibition  contained  in  the  seven- 
teenth article  of  the  agreement  neither  of  the  associates  other  than 
Dun  would  hare  had  the  right  to  sign  any  checks.  Bnt  an  examina- 
tion of  this  clause  seems  to  us  to  lead  to  a  different  conclusion,  and 
that  it  was  never  intended  to  deprive  the  members  ot  the  associa- 
tion of  the  right  to  sign  the  checks  of  the  concern;  and  that,  when 
bills  of  exchange,  drafts,  or  other  obligations  or  evidences  of  debt 
were  referred  to,  it  was  not  thereby  Intended  to  include  the  checks 
which  were  necessary  to  be  signed  and  issued  in  the  ordinary  trans- 
action of  the  business,  but  had  reference  to  the  other  classes  of 
mercantile  paper  which  would  come  under  the  definition  of  '^Uls 
of  exchange,  drafts,  or  other  obligations  or  evidences  of  debt" 
In  fact,  the  practice  under  the  agreement  showed  that  it  was  not 
so  construed  by  any  of  the  parties  thereto,  inasmuch  as  checks 
were  uniformly  and  almost  exclusively  signed  by  others  than  Dun. 
Therefore,  in  the  consideration  of  the  relation  of  these  parties  to 
each  other,  we  must  assume  that  there  was  no  intention  to  restrict 
the  rights  of  those  associates  in  respect  to  the  drawing  of  checks 
in  the  ordinary  course  of  the  business  of  the  agency.  It  seems  to 
have  been  assumed  that,  by  reason  of  the  association  of  these  par- 
ties together,  they  would  have  the  right  to  use  the  firm  name  in 
resi>ect  to  the  business  of  the  association  generally;  and,  in  order 
to  restrict  this  right,  it  was  considered  necessary  to  insert  the  pro- 
hibition contained  in  the  articles  of  the  association.  The  manage- 
ment of  this  business,  as  has  already  been  stated,  except  in  respect 
to  the  city  of  New  York  and  the  agencies  in  the  state  of  New  Yorit, 
was  in  the  hands  of  Wiman ;  and  Wiman,  Douglass,  and  King  snb- 
stantially  managed  the  whole  business  of  the  association,  with  little 
interference  upon  the  part  of  Dun.  For  several  years  prior  to  the  6th 
of  February,  1893,  the  defendant  had  been  largely  overdrawn  in  his 
accounts  with  the  association,  to  the  knowledge  of  Dun.  Upon  that 
day,  the  defendant,  desiring  an  additional  sum  of  |5,000  for  his 
own  purposes,  directed  the  cashier  of  the  concern  to  draw  a  check 
for  f 5,000  to  the  order  of  one  E.  W.  Bullinger,  to  whom  the  concern 
was  then  indebted  in  a  sum  of  at  least  |15,000,  telling  the  cashier 
at  the  time  that  Bullinger  wished  a  check  on  account  The  cashier 
filled  up  the  check  according  to  the  defendant's  direction,  and  de- 
livered it  to  him  unsigned.     Upon  receiving  the  check,  the  defend- 
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ant  signed  It  'TL  G.  Dnn  &  CJo.,"  as  he  had  the  right  to  do,  and 
then  indorsed  thereon  the  name  of  Bullinger,  and,  indorsing  it  in 
Ills  own  name,  deposited  tiie  check  to  his  own  credit  in  the  Central 
19^ational  Bank,  and  used  the  money  for  his  own  purposes.  Bullin- 
ger had  made  no  demand  on  R  G.  Dun  &  Co.  or  the  defendant  for 
95,000  on  the  6th  of  February,  and  he  never  saw  the  check  until  the 
17th  or  18th  of  February,  1893,  and  never  authorized  the  defendant 
to  sign  his  name  on  the  back  of  that  or  any  other  check,  or  in  any 
Tvay  upon  a  piece  of  commercial  paper.  The  defendant  was  subse- 
quently indicted  for  forging  the  name  of  Bullinger  upon  the  back 
of  this  check  with  intent  to  defraud,  and  also  for  uttering  the  same 
with  like  intent  XJ-pon  the  trial  the  defendant  was  convicted  of 
forgery  in  the  second  degree,  and  from  the  judgment  thereupon 
entered  this  appeal  is  taken. 

Various  questions  are  presented  for  our  consideration,  among 
which  is  the  question  as  to  the  relation  which  Dun,  Wiman,  Doug- 
lass, and  King  bore  to  each  other  in  respect  to  this  business.  It 
was  held  upon  the  trial  that  the  associates  were  not  partners,  but 
that  Wiman,  Douglass,  and  King  were  substantially  employ^  upon 
a  salary.  As  between  the  parties,  the  question  as  to  what  rela- 
tionship has  been  created  by  association  depends  largely  upon  in- 
tent We  think  it  would  not  be  disputed  for  a  moment  but  that 
the  parties  to  this  agreement  became  partners  as  to  third  persons. 
But  it  is  contended  upon  the  part  of  tiie  prosecution  that  no  such 
relation  existed  as  between  themselves.  As  already  suggested, 
the  solution  of  this  question  depends  largely  upon  the  intent  of  the 
parties  entering  into  this  agreement  and  association;  and,  while 
it  may  not  be  possible  to  dispose  of  this  question  in  the  afQrmative 
as  a  matter  of  law,  yet  there  seems  to  have  been  amply  sufiQcient 
to  go  to  the  jury  thereon.  These  parties  were  associated  together 
in  a  common  enterprise.  The  written  agreement  seems  to  have 
been  intended  to  prevent  Wiman,  King,  and  Douglass  from  having 
any  interest  in  the  plant  of  the  business,  which  belonged  to  Dun; 
and  the  business  generally  was  to  be  subject  to  the  control  of  Dun 
In  so  far  as  he  desired  to  act  contrary  to  the  wishes  of  his  asso- 
ciates. But  in  all  other  respects  the  associates  of  Dun  were  to  have 
the  right  to  conduct  the  business,  and  they  did  conduct  it,  with 
but  little  interference  or  supervision  upon  the  part  of  Dun.  For 
the  protection  of  his  capital,  Dun  placed  certain  restrictions  upon 
the  rights  of  his  associates  which  he  conceived  that  they  undoubt- 
edly would  have  had  in  the  absence  of  such  restrictions;  hence  the 
article  in  regard  to  commercial  paper,  etc.  But  it  was  nowhere 
believed  necessary  to  confer  by  this  instrument  any  authority  upon 
Dun's  associates  to  do  anything  in  connection  with  the  business. 
The  scope  of  the  agreement  is  almost  entirely  prohibitory,  and  does 
not  attempt  to  confCT  any  authority  or  rights,  except  in  so  far  as  it 
may  define  the  extent  of  the  interest  which  the  associates  were 
to  have  in  the  association.  It  was  assumed  by  all  these  associates 
that  as  a  result  of  the  association,  as  matter  of  law,  Wiman,  Doug- 
lass, and  King,  as  well  as  Dun,  could  sign  the  firm  name,  except 
where  prohibited  by  the  articles  of  agreement  If  they  were  not 
'  v.32N.Y.8.no.8— 66 
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copartners, — ^If  it  was  not  the  intention  tliat  they  shonld  be  copart- 
ners,— ^where  did  the  associatea  of  Dun  get  this  authority?  It  can- 
not be  found  in  the  agreement;  and  yet  it  was  taken  as  a  matter 
of  course.  It  is  further  to  be  observed  that  the  association  might 
be  terminated  at  any  instant,  at  the  will  of  any  party  thereto,  by 
his  giving  oral  or  written  notice  to  any  other  party  liereto  of  his 
election  to  terminate  it  Hence,  if  Wiman,  King,  and  Douglass 
were  mere  employes  of  Dun,  one  employd  by  giving  notice  to  an- 
other employ^  had  the  power  to  terminate  the  employment  of  all; 
a  fact  inconsistent  with  the  idea  of  mere  employment. 

It  seems  to  us  upon  a  consideration  of  these  facts  that  at  least  the 
jury  would  have  been  justified  in  finding  that  it  was  the  intention  of 
these  associates  that  they  should  be  partners  in  this  adventure,  and 
have  all  the  rights  of  partners,  except  in  so  far  as  they  were  restricted 
by  the  terms  ot  their  agreement  of  association.  If  the  jury  so  found, 
then  Wiman,  Douglass,  and  King  were  equally  with  Dun  liable  for 
the  expenses  of  the  buriness,  which  amounted  to  f  2.500,000  per  year. 
They  were  entitled  to  have  the  receipts  of  the  business  applied  to 
the  payment  of  these  obligations,  and  it  was  error,  therefore,  to 
rule,  as  the  court  did,  that  it  was  clear  that  Dun  was  the  owner 
of  the  receipts  of  the  business,  and  thus  deny  all  rights  of  his 
associates  in  such  receipts. 

The  court  was  requested  to  charge  as  follows: 

"That,  In  determining  the  power  and  authority  of  Wiman  In  respect  to  the 
business  of  the  firm,  the  Jury  Is  not  bound  to  consider  the  written  articles  of 
copartnership  alone,  but  may  also  consider  the  manner  in  which  the  parties 
actually  conducted  the  business  of  the  firm;  and,  where  the  letter  of  tbe 
articles  was  knowingly  and  Intentionally  departed  from  by  tbe  parties,  tbe 
practice  and  custom  of  the  parties,  rather  than  the  letter  of  the  articles,  shall 
controL" 

In  answer  the  court  said: 

"Subject  to  what  I  stated  to  yon,  gentlemen,  I  ao  charge,— flubject  to  my 
general  charge." 

The  general  charge  of  the  court  had  been  that  under  the  con- 
tract and  the  letter,  hereinafter  referred  to,  received  by  the  de- 
fendant, he  had  no  right  to  take  from  the  assets  of  the  firm  to  his 
own  use  more  than  f  3,000  a  month.  The  court  also  stated  to  the  jury 
that  the  question  for  them  to  decide  was : 

"Did  he  write  the  name  of  Bnlllnger  on  the  back  of  that  check  with  Intent 
to  get  this  money  from  the  firm,  that  he  had  no  right  to  take,  and  apply  It  to 
his  own  purposes?  In  other  words,  did  he  write  the  name  of  Bnlllnger  npoa 
the  back  of  that  check  with  the  intent  to  defraud  Mr.  Dnn  or  his  partners?" 

The  evidence  in  this  case  showed  that,  to  the  knowledge  of  Dun, 
Wiman  had  been  in  the  habit  of  overdrawing  his  account  for  sev- 
eral years.  Dun  would  protest,  Wiman  would  repent,  and,  to  Dun's 
knowledge,  repeat  the  offense  immediately  thereafter.  On  the  12th 
of  January,  1893,  Dun  wrote  to  Wiman  protesting  against  his  over- 
drafts. Wiman  replied,  admitting  the  charge,  explidning  the  rea- 
sons why  it  had  occurred,  and  promising  not  to  Increase  the  amount; 
and  shortly  thereafter  he  drew  the  check  and  made  the  indorsement 
in  question,  in  accordance  with  his  usual  habit.     It  would  aeem. 
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onder  these  circnmstances,  that  it  was  a  question  for  the  jury  to  de- 
termine as  to  whether  the  prohibitions  of  the  articles  of  association 
had  not  been  so  far  departed  from  and  so  habitually  transgressed, 
to  the  knowledge  of  the  party  now  claiming  to  have  been  defrauded, 
that  upon  the  act  of  the  defendant  in  drawing  the  check  in  ques- 
tion, for  the  purpose  of  transferring  a  portion  of  the  funds  of  the 
firm  to  his  own  private  account,  a  criminal  intent  to  defraud  could 
not  be  predicated. 

The  further  question  presented  is  as  to  whether  an  intent  upon 
the  part  of  the  defendant  to  defraud  his  copartners  would  be  suf- 
ficient to  justify  a  conviction  of  forgery  under  this  indictment.  By 
the  charge  of  the  court,  all  questions  as  to  whether  the  indorsement 
was  made  with  intent  to  defraud  BuUinger  or  to  defraud  the  bank 
in  which  Wiman  deposited  the  checks  were  excluded  from  the  con- 
sideration of  the  jury.  The  only  fraud  which  it  was  claimed  the 
defendant  had  attempted  to  perpetrate  was  upon  the  firm  of  R  G. 
Dun  &  Co.  Unless,  tiierefore,  the  unauthorized  indorsement  of  the 
check  was  made  with  the  intent  and  for  the  purpose  of  defrauding 
the  firm,  the  defendant  was  entitled  to  an  acquittal.  If  Wiman  was 
a  member  of  this  firm,  the  withdrawal  of  these  funds  from  the  assets 
of  the  firm  for  his  own  purposes  would  not  constitute  a  criminal 
offense.  Even  if  he  was  not  a  member  of  the  firm,  he  was  authorized 
to  draw  the  firm  checks;  "and  abuse  of  that  authority,  even  though 
otherwise  criminal,  would  not  constitute  forgery.  It  might  be,  un- 
der such  circumstances,  a  fraud  upon  the  firm,  but  such  fraud 
would  not  of  itself  constitute  the  crime  of  forgery."  If  Wiman  was 
a  member  of  the  firm,  the  misappropriation  of  the  funds  of  the  firm 
to  his  own  use  would  not  subject  him  to  criminal  process;  and, 
even  if  not  a  member  of  the  firm,  he  having  authority  to  draw  the 
check  in  question, — ^the  crime  alleged  relating  solely  to  the  indorse- 
ment,— ^the  criminal  intent  must  apply,  not  only  to  the  drawing  of 
the  check,  but  to  the  unauthorized  indorsement  The  evidence  In 
this  case  shows  that  the  intent  to  defraud,  if  any  existed,  related 
entirely  to  the  drawing  of  the  check,  and  that  the  unauthorized 
indorsement  was  resorted  to  for  the  purpose  of  concealing  the 
overdraft.  It  is  conceded  that  there  was  no  intention  upon  the 
defendant's  part  to  defraud  Bullinger,  nor  is  it  claimed  that  he 
believed  that  Bullinger  could  incur  any  liability  because  of  such  in- 
dorsement, as  the  defendant  well  knew,  and  as  the  court  chai^ied 
the  jury,  he  believing  that  the  check  would  be  paid  on  presentation 
at  the  bank  upon  which  it  was  drawn,  the  firm  having  ample  funds 
to  meet  the  same.  It  would  seem  that  the  intent  to  defraud  which 
is  spoken  of  by  the  statute  must  have  some  relation  to  the  act  which 
is  claimed  to  constitute  the  forgery;  and  where  the  alleged  forgery 
is  committed,  not  for  the  purpose  of  defrauding  by  means  thereof, 
but  for  the  mere  purpose  of  concealing  the  misappropriation  of 
money,  it  does  not  constitute  the  crime.  This  principle  is  recog- 
nized by  Wharton  (section  1444),  where  he  says  that  in  forgery  it 
is  not  necessary  to  have  in  mind  an  intent  to  defraud  a  particular 
person,  if  the  consequences  of  the  act  would  necessarily  or  might 
possibly  be  to  defraud  any  person.    But  there  must;  at  all  events, 
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be  a  possibility  of  some  person  being  defrauded  by  the  forgery. 
There  was  no  possibility  of  Dun  &  Co.  being  defrauded  by  the  al- 
leged forgery  in  this  case. 

That  it  was  necessary  that  this  intent  to  defraud  in  reference  to 
the  matter  of  indorsement  should  be  present  seems  to  have  been 
recognized  by  the  court  when  it  instructed  the  jury,  at  the  end  of  its 
charge,  that  if  they  found  that  Wiman  belieyed  that  under  the  rules 
of  law  applicable  to  commercial  paper  he  had  legal  authority  to 
use  the  name  of  a  person  as  payee  to  whom  it  was  not  intended  that 
the  check  should  be  paid,  and  to  indorse  such  name  on  the  back  of 
the  check,  such  indorsement  is  not  forgery.  The  court,  however, 
during  the  progress  of  the  summing  up  of  the  counsel  for  the  de- 
fendant, declined  to  permit  him  to  discuss  the  facts  and  circum- 
stances upon  which  this  proposition  is  predicated.  The  court  in- 
terrupted the  counsel  for  the  defendant  in  his  summing  up,  and 
the  counsel  stated  that  his  summing  up  related  to  this  proposition, 
which  he  would  request  the  court  to  charge  as  follows:  "I  shall  ask 
your  honor  to  charge  the  jury  that,  if  the  defendant  believed  that 
under  the  rules  of  commercial  law  he  had  legal  authority  to  make 
this  check  and  indorse  it  as  he  did,  the  crime  is  not  forgery."  The 
court  answered :  "l%at  I  shall  refuse."  The  counsel  for  the  defend- 
ant excepted,  and  then  proceeded  with  his  summing  up,  abandon- 
ing his  argument  upon  that  point  As  has  been  seen,  tiie  court  at 
the  close  of  the  charge  presented  the  proposition  to  the  jury,  and 
no  opportunity  was  offered  for  the  counsel  to  address  the  jury  in 
respect  to  the  point  in  the  discussion  of  which  he  was  interrupted. 
Nor  was  there  any  retraction  by  the  judge  of  what  he  had  said  dur- 
ing the  summing  up.  There  were  thus  two  inconsistent  propositions 
before  the  jury,  and  it  is  impossible  to  determine  by  what  rule  they 
were  guided  in  the  consideration  of  the  case. 

The  court  also  seems  to  have  entirely  taken  from  the  jury  the 
question  of  criminal  intent  The  defendant  requested  the  court  to 
charge  as  follows: 

"Unless  the  Jury  find  that  the  acta  charged  were  committed  with  criminal 
intent,  the  defendant  is  entitled  to  an  acquittaL" 

In  answer  to  this  request,  the  court  said  to  the  jury: 

"I  charge  yon,  unless  the  act  was  committed  with  intent  to  defraud,  as  1 
explained  it  to  yoa,  the  defendant  is  entitled  to  an  acquittal.  I  r^oae  to 
durge  as  requested." 

During  the  charge  the  court  charged  the  jury  in  respect  to  the 
meaning  of  the  word  "defraud"  as  follows: 

"  'D^raud'  has  been  defined  as  follows:  To  deprive  of  right,  either  by  ob- 
taining something  by  deception  or  artifice,  or  by  taking  something  wrong- 
fully without  the  knowledge  or  consent  of  the  owner.'  And  I  think  that  this 
Is  as  good  a  definition  of  'defraud'  as  I  know  of." 

It  will  be  at  once  seen  that  this  definition  is  fatally  defective, 
so  far  as  relates  to  criminal  proceedings,  as  the  last  branch  of 
the  proposition  takes  no  cognizance  whatever  of  the  question 
of  intent  The  jury  were  by  this  definition,  in  effect  charged  that 
if  Wiman  wrongfully  took,  without  the  knowledge  or  consent  of 
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Dnn,  the  money  in  qnestioa,  although  he  may  have  believed  that 
he  had  the  right  to  take  the  money,  he  was  guilty  of  the  intent 
to  defraud  required  by  the  statute;  thus,  as  lias  already  been 
intimated,  eliminating  the  one  element  which  it  has  been  re- 
peatedly held  must  be  present,  namely,  the  criminal  intent  It 
is  undoubtedly  true  that,  in  order  to  constitute  a  crime,  the  doing 
of  the  act  prohibited,  with  the  intent  to  do  the  act,  is  sufQcient,  al- 
though the  party  may  not  be  aware  of  the  fact  that  he  is  trans- 
gressing the  law.  But  there  is  no  possibility  of  an  act  of  fraud 
being  committed  without  a  fraudulent  intent.  The  word  "fraud" 
imports  guilty  knowledge.  A  man  supposing  that  he  has  a  right  to 
property,  and  taking  it  without  the  knowl^ge  or  consent  of  the 
owner,  would  under  this  definition  be  held  to  be  defrauding  the 
owner  if  it  should  subsequently  turn  out  that  his  supposed  right 
was  without  foundation.  In  order  that  there  should  be  no  mistake 
npon  this  point,  the  court,  subsequent  to  the  giving  of  this  defini- 
tion, expressly  charged  the  jury  that  the  question  for  them  to  de- 
termine was:  "Did  he  write  the  name  of  Bui  linger  on  the  back  of 
that  check  with  the  intent  to  get  this  money  from  the  firm  that  he 
had  no  right  to  take,  and  apply  it  to  hia  own  purposes?"  No  ques- 
tion of  criminal  intent  was  submitted,  the  only  question  of  intent 
submitted  being  an  intent  to  do  an  act  which  was  not,  by  any 
means,  of  necessity  criminal.  Even  if  Wiman  believed  he  had  the 
right  to  take  this  money  because  of  the  course  of  previous  deal- 
ings, the  jury  were  instructed  that,  if  he  took  it  intending  to  take 
it,  he  was  guilty  of  an  intent  to  defraud.  An  intent  to  defraud 
would  seem  to  involve  some  moral  turpitude;  but  under  this  in- 
struction a  mistake  as  to  property  rights  is  of  itself  sufficient  to 
justify  a  finding  of  fraud.  This  is  carrying  the  definition  of  "fraud" 
much  further  than  has  yet  been  done.  We  think  that  in  thus  in- 
structing the  jury  the  question  of  criminal  intent  was  entirely  elimi- 
nated, and  under  these  circumstances  the  refusal  of  the  request  to 
charge  was  error. 

There  would  seem  also  to  have  been  error  either  in  the  admis- 
sion or  the  exclusion  of  testimony.  The  prosecution  were  permit- 
ted to  prove  the  overdrafts  of  Wiman,  and  his  want  of  funds  in  the 
bank  to  meet  the  same,  upon  the  theory  that  this  evidence  was 
competent  upon  the  question  of  the  intent  to  defraud  Dun  and  his 
associates  by  the  drawing  of  the  check  in  question.  But  when  the 
defendant  attempted  to  establish  his  pecuniary  condition  by  show- 
ing the  value  of  the  property  which  he  owned,  that  evidence  was 
excluded.  And  it  seems  to  us,  certainly,  that,  if  it  was  competent 
upon  the  part  of  the  prosecution  to  prove  the  indebtedness  of  Wi- 
man on  the  question  of  his  intent,  he  had  the  right  to  prove  the 
means  which  he  had  to  meet  such  indebtedness,  in  order  that  he 
might  rebut  any  inference  which  might  be  drawn  from  such  indebt- 
edness. It  is  not  intended  to  countenance  for  a  moment  by  this 
suggestion  the  theory  that,  if  Wiman  was  guilty  of  a  forgery  in  the 
.obtaining  of  this  money,  the  fact  that  he  intended  or  hoped  or  ex- 
pected to  return  it  in  any  way  qualified  the  nature  of  his  act  It 
would  certainly  be  an  anomaly  in  the  law  that  an  intent  to  make 
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reparation,  and  the  ability  to  do  so,  would  make  acts  innocent 
which  otherwise  would  be  criminal.  The  taking  of  the  money  of 
another  knowingly  wrongfully  is  to  defraud;  and  the  act  is  not 
qualified  by  the  intent  to  return.  The  thi^  cannot  be  heard  to 
say:  "It  is  true  I  stole  the  money  to-day,  but  I  intended  to  return 
it  to-morrow,  and  therefore  I  am  innocent"  Nevertheless,  as  al- 
ready stated,  if  it  was  competent  for  the  prosecution,  for  the  pur- 
pose of  showing  intent,  to  prove  partially  the  financial  condition  of 
Wiman,  he  had  a  right  to  prove  the  balance.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered. 

O'BRIEN,  J.  (concurring).  It  is  conceded  that  the  defendant  had 
the  right  to  sign  checks  in  the  name  of  R.  G-.  Dun  &  Co.  Whether 
such  right  was  conferred  upon  him  by  express  or  implied  author- 
ity, or  by  virtue  of  his  status  as  a  partner  in  the  firm,  seems  to  me 
immaterial,  so  far  as  it  affects  the  crime  with  which  the  defendant 
stands  charged.  He  was  not  called  upon  to  answer  for  having 
made  the  check,  but  for  having,  with  intent  to  defraud,  indorsed 
the  name  of  Bullinger  upon  the  back  thereof.  If,  therefore,  he  had 
made  the  check  to  Bullinger's  order,  having  originally  intended  to 
deliver  it  to  him,  and  subsequently,  having  changed  his  mind,  he 
indorsed  the  check  with  intent  to  defraud,  he  would  be  as  guilty  of 
the  crime  of  forgery  as  though  he  had  made  the  check  with  the 
original  intention  of  having  it  payable  to  the  order  of  Bullinger, 
without  intending  to  deliver  it  to  him,  but  to  indorse  the  latter^s 
name  thereon,  and  thus  fraudulently  obtain  tiie  money  represented 
by  the  check.  In  other  words,  by  the  act  of  indorsing  the  name  of 
Bullinger  with  criminal  intent,  he  would  be  guilty  of  forgery, 
whether  he  had  or  had  not  been  guilty  of  any  independent  or  sepa- 
rate fraud  in  signing  the  check.  The  evidence  shows  beyond  dis- 
pute that  without  authority  he  indorsed  the  name  of  Bullinger 
thereon;  and  whether  he  was  guilty  or  not  of  an  independent  fraud 
in  signing  the  check  could  not  lessen  his  guilt,  if  established,  of  hav- 
ing, with  intent  to  defraud,  forged  the  name  of  Bullinger.  The  in- 
tent with  which  the  act  was  done  was  an  essential  ingredient  of  the 
crime,  and,  being  a  question  of  fact,  and  not  of  law,  it  was  neces- 
sary that,  under  proper  instructions,  it  should  be  submitted  to  the 
jury,  to  whom  the  solution  of  the  question  of  fact  belonged.  It 
was  important  to  the  rights  of  the  defendant  that  this  question 
should  be  clearly  presented  to  the  jury,  and  where,  as  in  the  case 
at  bar,  this  was  not  done,  it  cannot  be  regarded  as  a  harmless  error. 
I  concur,  therefore,  in  the  result  reached  by  the  presiding  justice, 
that  the  judgment  of  conviction  should  be  reversed,  and  the  defend- 
ant have  a  new  trial. 

POLLETT,  J.  (dissenting).  February  21, 1894,  the  defendant  was 
charged  by  an  indictment  with  having  committed,  February  6, 1893, 
the  crime  of  forgery  in  the  second  degree, — ^by  the  first  count  with 
having  feloniously  forged,  with  intent  to  defraud,  the  signature 
of  the  payee;  and  by  the  second  count  with  having  feloniously  ut- 
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tered,  with  intent  to  defrand,  the  forged  signatare  of  the  payee  at 
the  check  of  which  the  following  is  a  copy: 
"No.  57,783. 

"The  Mercantile  Agency,  R.  O.  Don  &  Co. 

"New  York,  Feb.  6th,  1893. 
'HDhemical  National  Bank:    Pay  to  the  order  of  B.  W.  BulUn^rer,  fire  thoo- 
Band  dollars. 
"15,000.00.  R.  O.  Dnn  A  Go." 

In  June  1894,  a  trial  was  had,  which  resulted  in  a  verdict  of  guilty, 
and  June  20,  1894,  the  defendant  was  sentenced  to  imprisonment 
in  a  state  prison  for  five  years  and  six  months.  The  following  are 
the  i»-OTl8ionB  of  the  Penal  Code  under  which  it  is  urged  that  the 
defendant's  act  was  a  crime: 

"Sec.  511.  A  person  Is  guilty  of  forgery  in  the  second  degree  who,  with 
Intent  to  defraud:  •  •  •  (2)  Forges  •  *  •  an  Instrument  or  writing,  be- 
ing or  purporting  to  be  the  act  of  another,  by  which  a  pecuniary  demand  or 
obllgaticHi  is  or  purports  to  be  or  to  haye  l>een  created,  increased,  discharged, 
or  diminished,  or  fti  any  manner  affected,  or  by  which  any  rights  or  property 
whatever  are  or  purport  to  be  or  to  have  been  created,  transferred,  conveyed, 
disctiarged,  Increased,  or  diminished,  or  in  any  manner  affected,  the  punish- 
ment for  forging,  altering,  or  counterfeiting  which  Is  not  hereinbefore  pre- 
scribed, by  which  false  making,  forging,  altering,  or  counterfeiting,  any  per- 
son may  be  bound,  affected  or  In  any  way  injured  in  Ills  person  or  prc^terty." 

"Sec.  521.  A  person  who,  knowing  the  same  to  be  forged  or  altered,  and 
with  intent  to  defraud,  utters,  offers,  disposes  of  oc  puts  off  as  true,  or  has 
In  his  possession,  with  intent  so  to  utter,  offer,  dispose  of,  or  put  off,  either, 
•  •  •  (3)  a  forged  will,  deed,  certificate,  endorsement,  record,  Instrument  or 
writing,  or  other  thing,  the  false  making,  forging,  or  offering  of  which  is 
pnnisluble  as  forgery,  is  guilty  of  forgery  in  the  same  degree  as  if  he  tiad 
forged  the  same." 

It  was  proved  by  imdisputed  evidence  that  the  check  was  filled 
out  by  the  direction  of  the  defendant;  that  he  signed  it  on  the  day 
of  its  date,  and  on  the  same  day  indorsed  thereon,  without  author- 
ity, the  name  of  the  payee,  and  deposited  the  check  so  indorsed  with 
the  Central  National  Bank,  which  February  6, 1893,  gave  him  credit 
therefor;  and  that  February  7,  1893,  the  check  was  paid  to  said 
bank  by  the  drawee,  and  charged  to  the  account  of  R.  Qt.  Dun  & 
Co.  The  defendant  was  sworn  on  the  trial,  and  he  testified  that 
Edward  W.  Bullinger,  the  payee,  gave  him  no  permission  to  in- 
dorse his  name  on  that  or  on  any  other  check,  and  that  he  did 
not  notify  Mr.  Bullinger  that  he  had  made  the  indorsement  He 
further  testified  that  Mr.  Bullinger  was  a  creditor  of  the  firm  of 
R.  G.  Dun  &  Co.  for  more  than  f  15,000,  and  that  he  drew  and  in- 
dorsed the  check  in  that  form  to  transfer  the  funds  of  R.  G-.  Dun  & 
Co.  to  his  own  account  and  conceal  the  transaction.  On  Friday, 
February  17,  1893,  the  existence  of  the  check  was  discovered  by 
Robert  D.  Douglass,  one  of  the  members  of  R.  G.  Dun  &  Co.,  and  on 
tiie  next  day  the  fact  that  the  discovery  had  been  made  became 
known  to  the  defendant,  who  on  Mon^y,  February  20th,  wrote 
and  mailed  this  letter,  which  was  received  by  Robert  G.  Dun,  to 
whom  it  was  addressed: 

"314  Broadway,  New  YguTi,  February  20, 1893. 

"My  Dear  Mr.  Dnn:  I  have  had  occasion  to  write  yon  more  than  once  in 
terms  of  great  hnmiliatlon,  but  never  tiefore  under  such  circumstances  aa 
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now,  In  which  I  hare  a  oonfestriaii  to  main  to  yoa.  It  ta  that  Impraperly  and 
fraudulently  I  have  signed  the  name  of  Mr.  B.  W.  Bnlllnger  on  the  back  of 
two  checks  of  your  firm  made  to  his  order.  I  will  not  urge  that  this  was 
done  without  any  evil  intent,  or  tliat  he  would  not  have  Bign^  them  hlmaftlf 
had  I  asked  him,  or  that  I  had  any  intention  of  defrauding  you  or  him.  Sim- 
ply and  frankly,  I  must  say  that  I  committed  this  act  without  authority  and 
most  imprudently,  and  can  ask  no  excuse  nor  palliation  of  the  offense,  except 
such  as  in  your  abundant  charity  and  goodness  of  heart  you  may  in  mercy 
extend  to  me.  For  the  sake  of  my  dear  wife  and  childroi,  and  for  the  sake 
of  the  long  service  rendered  to  you,  I  pray  God  your  heart  may  still  be  sof- 
tened towards  me,  and  that  I  may  not  be  made  to  suffer  the  penal^  4^  mj 
offense. 

"B««pectfally,  Erastns  Wlman." 

January  7,  1893,  the  defendant  had  drawn  a  check  to  the  order 
of  E.  W.  Bullinger  for  f5,000  on  the  Chemical  Bank,  and  signed 
it  "R  Q.  Dun  &  Co.,"  and  had  indorsed  thereon  the  name  of  EL 
W.  Bullinger,  and  applied  the  avails  to  his  own  use.  The  forego- 
ing letter  refers  to  this  check,  and  to  the  one  set  out  in  the  indict- 
ment 

Before  discussing  the  particular  questions  raised  on  this  appeal, 
it  will  be  well  to  state  the  rules  of  law  relating  to  the  crime  of 
which  the  defendant  was  convicted.  By  the  common  law,  forgery 
was  classed  with  offenses  known  as  "cheats,"  and  if  an  tostroment 
or  document  was  falsely  made,  altered,  or  uttered,  with  intent  to 
defraud,  though  no  one  was  actually  cheated  or  defrauded,  the 
crime  of  forgery  was  committed.  1  Bish.  Gr.  Law  (8th  Ed.)  §  572; 
2  Bish.  Cr.  Law  (8th  Ed.)  §§  521,  597;  2  East,  P.  a  854;  Steph.  Dig. 
Gr.  Law,  arts.  355,  356;  3  Go.  Inst  168.  The  ingredients  of  the 
offense  are  the  same  under  the  Penal  Gode  of  this  state: 

"Sec.  609.  A  person  Is  guilty  of  forgery  in  tile  first  degree  who^  with  Intent 
to  defraud,  forges"  certain  specific  documents. 

"Sec.  611.  A  person  is  guilty  of  forgery  In  the  second  degree  who,  with  in- 
tent to  defraud,  forges"  certain  specific  instruments. 

The  ingredients  of  the  offense  are  (1)  counterfeiting  certain  speci- 
fied instruments  (2)  with  intent  to  defraud.  That  the  defendant 
drew  the  check,  and,  without  the  authority  of  Bullinger,  indorsed 
his  name  thereon,  is  confessed.  This  was  counterfeiting.  fDie  only 
other  ingredient  necessary  to  be  established  to  prove  the  commis- 
sion of  ttie  crime  of  forgery  was  to  show  that  the  signature  was 
made  with  intent  to  defraud.  The  statute  does  not  require  that  the 
counterfeiting  be  done  with  intent  to  defraud  a  particniur  person, 
but  if  it  was  done  with  the  intent  to  defraud  any  one  it  is  saiBcient 
Neither  the  common  law  nor  the  statute  requires  that  the  counter- 
feiting be  done  with  intent  to  perpetrate  a  criminal  fraud,  for  the 
comndssion  of  which  the  perpetrator  would  be  indicted;  but  if  the 
fraud  intended  be  a  commercial  one,  by  which  another  is  defrauded 
or  Intended  to  be  defrauded,  by  imposing  an  apparent  liability,  <« 
by  depriving  him  of  some  right  or  property,  it  is  sufficient  An  in- 
tent to  commit  an  independent  fraud  is  not  in  all  cases  a  necessary 
ingredient  of  the  crime  of  forgery.  In  case  A.  has  a  credit  with  a 
solvent  bank  for  f  1,000,  and  draws  his  check  thereon  for  flOO,  to 
the  order  of  B.,  indorses  his  name  thereon,  knowing  that  he  haa 
no  authority,  and  negotiates  the  check  at  another  bank,  he  is  guilty 


Digitized  by 


Google 


Sap.  Ct.]  PEOPLE  V.  WIHAN.  1049 

of  forgery.  It  is  a  fraud  on  B.  to  assnine  to  impose  a  possible  lia- 
bility on  him,  and  it  is  also  a  fraud  on  the  bank  taking  the  check. 
In  such  a  case  it  is  not  necessary  to  show  that  A.  intended  to 
defraud  B.,  the  bank  taking  the  check,,  or  any  subsequent  holder 
of  the  amount  of  the  check,  and  it  would  be  no  defense  to  show  that 
A-  believed  the  check  would  be  paid,  or  to  show  that  it  was  paid. 
The  drawer  and  drawee  might  both  fail,  and  B.  be  put  to  his  de- 
fense. The  act  supposed  is  a  fraud  in  and  of  itself.  But  if  A., 
instead  of  negotiating  the  check,  had  personally  presented  it  to  the 
bank  on  which  it  was  drawn,  and  received  the  money  thereon,  it 
would  be  necessary  to  show  that  he  intended  to  commit  some  inde- 
pendent ulterior  fraud.  If  it  could  be  shown  that  he  made,  in- 
dorsed, and  procured  the  check  to  be  paid  to  himself,  on  which  B.'s 
signature  was  counterfeited,  with  intent  to  use  it  as  evidence  of  the 
payment  of  his  debt  of  f  100  to  B.,  the  act  would  be  forgery  within 
section  521  of  the  Penal  Code.  The  question  whether  l^e  defendant 
made,  indorsed,  and  negotiated  this  check  with  intent  to  defraud 
E.  W.  Bullinger  or  the  Central  National  Bank  was  not  submitted 
to  the  jury,  but  was  expressly  withdrawn  by  the  learned  trial  judge 
— we  think  erroneously — from  their  consideration.  The  case  was 
submitted  to  the  jury  on  the  theory  that  it  was  necessary  to  show 
that  the  defendant  made  the  check  and  counterfeited  the  indorse- 
ment of  E.  W.  Bullinger  with  intent  to  defraud  E.  G.  Dun  &  Co., 
on  which  theory  this  judgment  must  stand  or  fall.  This  brings  xu 
to  the  question  whether  any  substantial  error  was  committed  in 
submitting  this  issue,  or  in  the  reception  or  rejection  of  evidence 
bearing  on  it 

It  was  urged  on  the  triial,  and  it  is  urged  in  thiB  court,  that  the 
defendant  was  a  partner  of  B.  G.  Dun  &  Co.,  and,  being  such,  that 
his  secret  withdrawal  of  the  partnership  funds  for  his  individual 
use  was  neither  a  fraud  nor  a  crime.  We  think  the  issues  whetlier, 
under  the  contract,  the  defendant  was  a  partner,  or  whether  he 
believed  himself  to  be  one,  were  not  material.  Partners  occupy 
fiduciary  relations  towards  each  other,  and  if  one  partner  misap- 
propriates the  funds  or  property  of  the  firm  he  commits  a  fraud 
on  his  copartners.  In  case  one  member  of  a  firm  secretly  withdraws 
the  firm  assets  and  converts  them  to  his  own  use,  without  the  as- 
sent of  his  partners,  he  commits  a  commercial  fraud.  It  certainly 
will  not  be  contended  that  it  is  impossible  for  one  partner  co  de- 
fraud his  copartners  or  the  firm  of  which  he  is  a  member.  The 
evidence  given  by  the  defendant  conclusively  shows  that  he  had 
no  right  to  use  the  partnership  fimds  for  his  own  purposes,  and 
that  he  knew  it.  It  was  not  shown  that  the  other  members  of  B. 
G.  Dun  &  Co.  had  assented  to  such  use,  but,  on  the  contrary,  fre- 
quent and  sharp  letters  of  reproval  were  written  the  defendant 
criticising  him  for  having  so  used  funds,  and  forbidding  such  use 
thereafter,  and  the  defendant  frequently  promised  in  writiUg  that 
he  never  would  so  offend  again.  That  the  defendant  did  apply  the 
(6,000  received  by  means  of  this  check  to  his  individual  use, 
and  attempted  to  conceal  the  fact,  is  not  denied.  To  do  this  was 
a  fraud,  and,  if  accomplished  by  means  of  forgery,  it  was  a  crime. 
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It  is  no  defease  for  the  defendant  to  prove  that  it  was  within  hia 
power  to  haye  accompllBhed  the  same  end  by  means  which  were 
not  criminal.  The  answer  is  that  he  chose,  not  lawful,  bnt  unlawful, 
means  to  accomplish  his  pprpose,  and  such  as  are  condemned  as  a 
crime.  Bj  indorsing  the  name  of  K  W.  Bullinger  upon  this  check, 
and  depositing  it  to  his  credit  in  the  Central  National  Bank, — not 
the  bank  upon  which  it  was  drawn, — he  assumed  to  create  a  liabil- 
ity by  counterfeiting  his  signature,  which  was  a  crime.  As  before 
stated,  it  was  a  crime  in  and  of  itself,  and  it  was  also  a  crime  within 
the  issue  submitted  to  the  jury,  that  issue  being  found  in  favor  of 
the  people. 

The  question  whether  the  defendant  drew  this  check  and  counter- 
feited the  signature  of  E.  W.  Bullinger  with  intent  to  defraud  R. 
0.  Dun  &  Go.  was  submitted  to  the  jury,  and  found  against  the  de- 
fendant, upon  evidence  which  we  think  entirely  sufficient  to  bub- 
tain  the  verdict.  The  defendant's  letter  of  February  20,  1893,  was 
sufficient,  in  connection  with  the  undisputed  facts  and  circnmstan- 
ces,  to  sustain  the  verdict  that  the  act  was  done  with  intent  to  de- 
fraud the  firm.  No  error  was  committed  by  the  refusal  of  the  court 
to  advise,  pursuant  to  section  410,  Code  Cr.  Proc,  the  jury  to  acquit 
the  defendant    In  this  connection  the  court  was  asked  to  charge: 

"(3)  Unless  tbe  juiy  find  that  tbe  acts  charged  were  committed  with  crim- 
inal Intent,  the  defendant  Is  entitled  to  an  acquittal." 

The  court  refused  to  charge  in  th&  language  of  the  request,  and 
repeated: 

"I  charge  you,  unless  the  act  was  committed  with  intent  to  defraad,  as  t 
explained  It  to  you,  the  defendant  Is  entitled  to  an  acquittaL  I  refuse  to 
charge  as  requested." 

To  this  the  defendant's  counsel  excepted.  The  court  in  its  charge 
had  previously  defined  the  word  "defraud"  as  follows: 

"  'Defraud'  has  been  defined  as  follows:  To  deprive  of  right,  cither  hy 
obtaining  something  by  deception  or  artifice,  or  by  taking  something  wrong- 
fully without  tbe  knowledge  or  consent  of  the  owner.'  And  I  think  that  is 
as  good  a  definition  of  'defraud'  as  I  Imow  of.  The  Intent  must  be  to  de- 
prive a  person  of  a  right,  either  by  obtaining  something  by  deception  or  arti- 
fice, or  by  taking  something  wrongfully  without  the  knowledge  or  consent  c^ 
the  owner." 

This  definition  was  not  excepted  to,  and  is  sufficiently  full  and 
accurate  for  the  purposes  of  the  issue  submitted  to  the  jury. 

Under  the  sections  of  the  Code  before  quoted,  if  the  act  was  com- 
mitted by  the  defendant  with  intent  to  defraud,  it  follows  that  it 
was  done  with  a  criminal  intent,  for  the  statute  declares  it  to  be  a 
criminal  forgery.  The  terms  "with  intent  to  defraud"  and  "with 
a  criminal  intent"  are,  under  this  statute,  sj-nonymous.  It  has 
been  several  times  said  by  the  court  of  appeals  that  an  act,  in  order 
to  constitute  a  crime,  must  be  done  with  a  criminal  intent  But  it 
has  never  been  held,  in  case  the  court  correctly  instructed  the  jury 
as  to  the  ingredients  making  up  a  particular  crime,  and  that  they 
must  find  that  all  of  them  existed  before  the  defendant  could  be 
convicted,  that  in  addition  the  court  must  charge  that  the  act  was 
committed  with  a  criminal  intent     The  term  is  used  for  brevity. 
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If,  on  the  trial  of  au  indictment  for  mnrder  in  the  flret- degree,  the 
court  should  charge  that  before  the  defendant  could  be  convicted 
the  jury  must  find  that  he  killed  the  decedent  from  a  deliberate 
and  premeditated  design  to  effect  Iiis  death,  it  would  not  be  error 
to  refuse  a  request,  preferred  after  the  charge  had  been  delivered, 
that  the  jury  must  find  that  the  act  was  committed  with  a  criminal 
intent  When,  as  in  the  case  at  bar,  the  jury  is  fully  and  correctly 
instructed  as  to  all  of  the  ingredients  of  the  crime  under  considera- 
tion, and  are  charged  that  before  they  can  convict  they  must  find 
that  all  of  the  ingredients  of  the  crime  existed,  it  is  quite  sufficient. 
Persons  violating  the  criminal  law  of  the  state  with  the  unlawful 
intent  prescribed  by  the  statute  are  guilty  of  a  crime,  even  though 
they  are  ignorant  that  the  act  is  criminal. 

No  error  was  committed  in  refusing  to  charge  the  twenty-sixth 
request: 

"If  the  Jury  believe  that,  at  the  time  Wlman  wrote  BulUnger's  name  on  the 
back  of  the  check  In  question,  he  Intended  to  use  his  name  merely  as  a  ficti- 
tious payee,  such  writing  of  the  name  of  the  payee  on  the  back  of  the  check  is 
not  forgery." 

E.  W.  Bullinger  was  not  a  fictitious  payee,  but  a  real  person,  and 
a  creditor  of  R.  Or.  Dun  &  Co.,  and  the  defendant  directed  the  cashier 
to  draw  this  check,  stating  that  Bullinger  wished  a  check  on  ac- 
count, and  the  check  was  charged  to  him.  This  was  testified  to 
by  the  cashier,  and  not  denied  by  the  defendant  There  was  no  evi- 
dence that  the  defendant  intended  to  use  the  name  of  Bullinger  as 
a  fictitious  payee,  but  the  uncontradicted  evidence  was  that  he 
drew  it  to  his  order,  so  as  to  cause  it  to  be  believed  that  it  was 
applied  as  a  payment  to  him.  The  issue  was  sought  to  be  raised, 
notwithstanding  the  defendant's  letters,  that  he  believed  he  was 
authorized  by  law,  not  only  to  draw  the  check  for  the  purpose  of 
appropriating  the  funds  of  R  G.  Dun  &  Go.  to  his  own  use,  but 
was  also  authorized  to  indorse  the  name  of  E.  W.  Bullinger  on  the 
check.  The  letters  written  by  the  defendant  conclusively  show 
that  he  did  not  believe  that  he  had  the  right  by  means  of  checks 
to  divert  the  funds  of  R.  G.  Dun  &  Co.  to  his  individual  use.  The 
defendant  testified  tliat  he  was  60  years  of  age,  and  since  his  youth 
had  been  constantly  engaged  in  various  large  business  transactions, 
was  familiar  with  commercial  matters  and  the  nse  of  checks.  The 
issue  was  not  tendered  that  the  defendant  was  insane,  nor  that  he 
acted  under  an  insane  delusion  in  making  and  indorsing  the  check 
set  out  in  the  indictment  The  testimony  of  a  defendant  that  he 
believed  that  he  had  the  right  to  do  an  act  which  is  a  crime  is 
entitled  to  no  weight  unless,  from  the  nature  of  the  act  and  the 
circumstances  surrounding  it,  a  sane  person  might  have  so  believed. 
The  act  of  the  defendant  was  a  single  transaction,  begun  by  direct- 
ing the  check  to  be  drawn,  and  terminated  by  depositing  it  in  the 
Central  National  Bank.  It  is  true  that  the  transaction  was  made 
up  of  several  distinct  steps.  So  is  every  crime ;  but  in  the  case  at 
bar  the  steps  were  so  connected  that  they  constituted  but  a  single 
act  or  transaction.  It  will  not  do  to  separate  the  several  acts  by 
which  a  crime  is  committed,  and  hold  that  every  one  must  of  itself. 
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disconnected  from  the  others,  have  been  unlawfnl.  It  Is  true  that 
if  the  defendant  had  drawn  this  check  to  bearer,  and  so  frandnlently 
acquired  |6,000,  he  -would  not  have  been  guilty  of  the  crime  of 
forgery.  This  he  did  not  do,  but  instead  made  the  check  payable 
to  the  order  of  E.  W.  Bullinger,  and  without  authority  indorsed  his 
name  thereon,  with  intent  to  deJFraud,  and  so  brought  himself  within 
the  terms  of  the  statute. 

Upon  the  request  of  the  learned  counsel  for  the  defendant,  the 
court  charged : 

"(31)  If  the  jury  shall  find  that  WIman  believed  that  under  the  mles  of  law 
applicable  to  commercial  paper  he  had  legal  anthority  to  nse  the  name  of  a 
person  as  payee  to  whom  it  waa  not  Intended  that  the  check  Shonid  be  paldL 
and  to  Indorse  mich  name  on  the  back  of  the  chedk,  such  indorsemoit  la  not 
fbrgery." 

During  the  summing  up  of  counsel  for  the  defendant,  he  at- 
tempted to  discuss  the  testimony  which  he  asserted  bore  upon  this 
proposition,  but  was  interrupted  by  the  court  Thereupon  the 
counsel  said: 

**  1  shall  ask  yonr  honor  to  charge  the  jury  that.  If  the  defendant  believed 
that  under  the  rules  of  commercial  law  he  had  legal  authority  to  make  this 
check  and  Indorse  it  as  he  did,  the  crime  is  not  forgery.'  The  Court:  Tliat  I 
shall  refuse.'  Mr.  Tracy:  'And  your  honor  will  give  me  an  exception  nowT 
The  Court:   'Certainly.     I  will  give  it  to  you  now.'  " 

It  is  now  insisted  that  the  ruling  made  during  the  summing  up 
and  the  one  made  by  the  thirty-first  request  were  inconsistent,  and 
that,  if  an  error  was  committed  in  the  first  ruling,  the  defendant  was 
presumably  harmed  by  the  court's  refusal  to  permit  his  counsel 
to  discuss  the  question  of  fact  bearing  ux>on  the  proposition. 
Courts  do  not  sit  for  the  purpose  of  trying  or  reviewing  abstract 
questions  of  law,  and  if  they  assume  to  determine  such  questions, 
however  much  they  may  err,  it  is  not  a  reason  for  reversing  their 
judgments.  We  think  that  the  evidence  did  not  present  this  prop- 
osition. The  defendant  testified  that  he  was  60  years  of  age,  and 
since  his  youth  had  been  continually  engaged  in  various  and  large 
business  transactions,  involving  the  use  of  bank  accounts  and  of 
checks.  There  was  no  testimony  in  the  case  that  would  have  war- 
ranted the  jury  in  finding  that  he  believed  that,  for  the  purpose  of 
concealing  his  overdraft  from  R  G.  Dun  &  Co.,  he  had  le^  author- 
ity to  counterfeit  the  name  of  E.  W.  Bullinger.  As  before  stated, 
it  was  not  alleged  that  the  defendant  was  insane,  or  acted  under 
an  insane  delusion ;  and,  in  the  absence  of  such  an  issue,  the  jury  had 
no  right  to  find  that  the  defendant  believed  what  a  sane  man  would 
not  have  believed. 

It  is  also  urged  that  the  court  erred  in  excluding  evidence  as  to 
the  value  of  the  property  possessed  by  Wiman  in  February,  1893. 
He  was  permitted  to  describe  as  minutely  as  his  counsel  wished 
the  property  possessed  by  him,  and  to  ^ve  his  own  estimate  of  its 
value.  The  people  did  not  controvert  the  testimony  of  Wiman  as 
to  the  quantity  or  value  of  his  property.  Subsequently,  a  witness 
was  called  by  the  defendant  by  whom  it  was  sought  to  prove  the 
value  of  certain  property  owned  by  the  defendant     Mie  court 
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roled  that  this  evidence  was  entirely  Immaterial,  and  an  exception 
was  taken.  IHo  issue  was  raised  upon  this  question.  The  defend- 
ant's evidence  stood  entirely  uncontradicted,  nor  waa  there  any 
subsequent  effort  made  to  contradict  it  by  the  people. 

For  the  purpose  of  showing  that  the  check  of  February  6,  1893, 
was  signed,  indorsed,  and  uttered  with  intent  to  defraud  R.  G.  Dun 
&  Co.,  it  was  competent  to  show  that  the  defendant  had  signed,  in- 
dorsed, and  uttered  other  checks  of  B.  G.  Dun  &  Ck>.,  all  forming  a 
part  of  a  system  designed  to  effect  the  same  end, — appro^Hiating 
the  funds  of  R  O.  Dun  &  Co.  for  the  benefit  of  the  defendant 
Such  evidence  is  quite  different  from  that  condemned  in  People 
V.  Corbin,  56  N.  Y.  363.  In  that  case  the  defendant  was  tried  for 
forging  the  indorsement  of  Van  Amburgh  on  a  promissory  note, 
and  the  defense  was  (1)  authority  to  write  the  name,  and  (2)  a  be- 
lief that  defendant  had  such  authority.  The  people  were  permitted 
to  show  that  defendant  confessed  that  he  forged  the  name  of 
Gkmoung  on  other  promissory  notes,  which  was  held  to  be  error. 
Evidence  of  other  and  disconnected  forgeries  was  not  relevant  to 
the  issue  whether  defendant  was  expressly  authorized  to  indone 
the  name  of  Van  Amburgh,  or  to  the  issue  whether  he  believed  that 
he  was  so  authorized.     The  judgment  should  be  aflarmed. 


BLIAB  T.  MANHATTAN  BT.  00.  et  aL 

(Supreme  Coort,  Oeneral  Term,  First  Departmoit     March  15,  1896.) 

XucvATKD  Railboadb— Damages  to  Abuttebs. 

A  judgment  against  an  elerated  railroad  company  for  Injuries  to  abut- 
ting prv^erty  cannot  be  austalned  where  plaintiff  merely  sbcwa  that  he 
bought  ttie  property  for  a  certain  sum  after  the  road  was  built,  and  states 
the  rental  value,  which  had  not  changed,  but  does  not  show  what  the 
property  rented  for  before  the  building  of  the  road,  or  that  he  was  unable 
to  rent  portions  of  the  building  because  of  the  road. 

Appeal  from  special  term,  New  York  county. 

Action  by  Michael  Elias  against  the  Manhattan  Railway  Com- 
pany and  llie  Metropolitan  Elevated  Railway  Company  for  an  in- 
junction and  damages.  There  was  a  judgment  in  favor  of  plaintiff, 
and  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PARKER,  J. 

Alfred  A.  Wheat,  for  appdlants. 
Edwin  M.  Felt,  for  respondent 

PARKER,  J.  Defendanti^  motion  to  dismiss  the  complaint,  made 
after  the  plaintiff  bad  rested  his  case,  should  have  been  granted. 
There  was  no  evidence  upon  which  an  award  for  either  rental  or 
fee  damages  could  be  based  The  case  seems  to  have  been  tried 
npon  the  theory  that  about  all  the  plaintiff  had  to  do  was  to  show 
the  presence  of  the  elevated  railroad,  and  ask  the  court  to  guess 
the  amount  of  damage.  Upon  the  question  of  rental  damages  the 
plaintiff  testified  that  he  bought  the  property  in  1886, — six  years 
after  the  railroad  went  into  operation, — for  about  f 75,000,  and  paid 
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out  abont  f6,000  In  putting  it  in  repair.  It  then  rented  for  abont 
f7,910  annually,  and  there  has  been  no  substantial  change  since. 
He  did  not  show  what  the  property  had  rented  for  before  the  bnild- 
of  the  railroad,  the  course  of  rents  of  other  property  in  that  im- 
mediate vicinity,  bnt  not  along  the  line  of  the  railroad;  offered  no 
proof  of  complaint  of  the  railroad  by  tenants,  or  of  inability  to  rent 
stores  or  apartments,  or  decline  of  rents  in  any  of  them.  Some  of 
these  facts  may  have  existed,  but  not  one  of  them  was  proved  by 
plaintiff,  nor  any  other  fact  upon  which  the  court  could  predicate 
a  finding  of  rental  damage.  As  to  question  of  fee  damage,  he  did 
produce  a  witness  who  testified  that  certain  lots  off  the  line  of  the 
elevated  railroad,  ard  in  the  immediate  vicinity  of  plaintiff's  prop- 
erty, had  increased  in  value  more  proportionately  since  1880  than 
the  lots  on  Second  avenue.  But  this,  standing  alone,  was  not  suf- 
ficient. Said  the  court  in  the  Becker  Case,  131  N.  Y.  510,  30  N.  E. 
499: 

"We  then  said  (Bohm's  Case  [N.  Y.  App.]  29  N.  E.  802)  there  was  no  otbo' 
evidence  to  sustain  a  finding  of  damage  than  the  fact  tiiat  property  on  tbe 
side  street  had  increased  in  value  to  a  greater  proportional  extent  than  land 
OD  the  avenue  In  question,  and  we  said  that  fact  was  not  BoflQci^it  opoo 
which  to  base  such  finding." 

Plaintiff's  case  was  barren  of  other  testimony  tending  in  that 
direction.  It  did  not  even  contain  an  expression  of  opMon  that 
the  elevated  railroad  had  in  any  way  harmed  plaintiff's  property. 
Nor  was  plaintiff's  situation  improved  by  the  testimony  offered  on 
the  part  of  defendants.  It  is  true  that  Meagher  testified  that 
he  purchased  the  property  after  the  buildings  had  been  built  up 
one  story,  subsequently  completed  them,  and  he  estimated  the  total 
cost  of  tike  property  to  him  at  f  12,000  a  lot  There  was  no  evidence 
as  to  its  market  value  when  completed,  and  the  evidence  is  that  its 
present  market  value  is  about  the  same.  Meagher  also  testified 
that  he  rented  the  property,  after  it  was  completed,  for  |6,636  a 
year,  while  according  to  the  plaintiff's  testimony  its  present  rental 
value  is  about  |7,938  a  year.  The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellants  to  abide  the 
event 


OOOPER  V.  MANHATTAN  RT.  00.  et  aL 

(Supreme  Court,  General  Term,  First  Department.    March  15,  180B.) 

Elbyated  Railroads — Damaobs  to  Abctteks. 

Where  a  comer  lot^  fronting  on  a  street  in  which  defendant  railroad 
has  been  constructed,  is  covered  by  two  buildings,  one  of  which  fronts 
on  such  street  and  the  other  on  the  side  street,  and  it  appears  that 
the  buildings  are  inadequate  to  the  value  of  the  lot,  and  that  when  tbe  lot 
is  Improved  a  single  building  will  be  erected,  covering  the  entire  lot,  dam- 
ages to  the  entire  premises  may  be  awarded,  as  the  court  will  take  Judldal 
notice  of  the  size  of  lots  in  New  York  City,  and  the  buildings  on  comer 
lots  in  the  business  portion  frequentiy  covering  the  entire  lot 

Appeal  from  special  term.  New  York  county. 
Action  by  Howard  Cooper  against  the  Manhattan  Railway  Com- 
pany and  others  for  an  injunction  and  damiages.    There  was  a  judg- 
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ment  in  favor  of  plaintiff,  and  defendants  appeal.    AlBmied  on  con- 
dition. 

Argued  before  VAIf  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER> 
JJ. 

Arthur  O.  Townsend,  for  appellants. 
Edwin  M.  Felt,  for  respondent 

PER  CURIAM.  The  premises  in  question  are  situated  on  the 
northeasterly  comer  of  the  Bowery  and  Houston  streets.  There  is 
an  elevated  railroad  station  there,  the  stairs  going  down  into  Hous- 
ton street.  The  premises  for  which  damages  were  given  were  known 
as  "No.  281  Bowery"  and  "Nos.  92,  94,  and  96  East  Houston  Street" 
No.  281  Bowery  was  a  three-story  frame  building,  with  a  brick 
front  23  feet  on  the  Bowery,  and  32  feet  on  the  street  Nos.  92,  94, 
and  96  East  Houston  street  were  two-story  brick  stores,  22  feet 
deep  by  about  13^  feet  front  No  rental  damage  was  allowed,  but 
fee  damage  to  the  amount  of  f5,000  was  given.  The  only  question 
necessary  to  be  considered  is  the  point  made  that  Nos.  92,  94,  and 
96  East  Houston  street  did  not  abut  upon  the  elevated  railroad, 
and  therefore  no  damages  could  be  awarded  as  to  them.  Under 
ordinary  circumstances,  of  course,  this  would  be  a  bar  to  recovery. 
But  the  improvements  upon  the  lot  in  question  are  entirely  differ- 
ent from  those  which  would  be  suitable  for  the  value  of  the  lot, 
and,  when  the  lot  comes  to  be  improved,  undoubtedly  a  single  build- 
ing will  be  erected  covering  the  whole  of  the  premises  in  question, 
and  fronting  on  the  Bowery.  The  court  may  take  judicial  notice 
of  the  fact  that  lots  in  the  city  of  New  York  are  ordinarily  at 
least  75  to  100  feet  in  depth,  the  buildings  on  corner  lots  frequently 
covering  the  whole  lot  in  the  business  portion  of  the  city;  and, 
although  these  premises  may  be  divided  in  the  manner  stated  for 
the  purpose  of  occupancy,  yet  in  reality  the  buildings  are  upon  the 
single  lot  fronting  upon  the  Bowery.  It  would  seem,  therefore, 
that  in  determining  the  question  as  to  whether  it  had  sustained 
fee  damage  it  should  be  treated  as  a  single  lot  While  an  examina- 
tion of  the  testimony,  showing,  as  it  does,  a  large  increase  in  value 
of  the  premises  in  question,  might  have  led  us  to  the  conclusion,  if 
the  question  of  damages  had  originally  been  presented  to  us,  that 
the  plaintiff  had  not  shown  himself  entitled  to  any  damage,  we 
think  that,  in  determining  the  question  as  to  whether  the  case  shows 
tliat  any  damage  has  been  sustained,  we  should  bear  in  mind  that 
the  court  below  had  the  witnesses  before  it,  and  heard  their  testi- 
mony, and  was  better  able  to  judge  of  the  weight  of  such  testimony 
than  we,  who  have  simply  the  printed  record  before  us.  It  seems 
to  UB,  however,  that  the  award  which  has  been  made  is  higher  than 
any  of  the  evidence  justifies,  and  should  be  reduced  to  the  sum  of 
|2j500.  If  the  plaintiff  stipulates  to  reduce  the  damages  to  the  sum 
of  f2,500,  the  judgment  appealed  from,  as  so  reduced,  should  be 
a£9rmed,  without  costs.  If  such  stipulation  is  not  given,  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellants  to  abide  the  event 
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EDBR  T.  OILDERSLEEVB  et  aL 
(Supreme  Court,  General  Term,  First  Department    March  15,  1895.) 

OOBTRACTS— C0N8IDBRATI0N. 

Where  a  party  proceeded  against  for  contempt  Is  permitted  ta  gfye  an 
undertaking  with  sureties  to  pay  any  Judgment  that  should  he  recovered 
in  the  action,  such  bond  Is  supported  by  a  sufficient  consideration.  Tan 
Brunt,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Frederick  Eder  against  Beth  H.  Gildersleeye  and  othera 
to  recoTW  money  which  defendants,  as  sureties  on  an  undertaking, 
had  agreed  to  pay  In  a  prior  action  between  other  parties.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  defendants  ap- 

Argued  before  VAN  BRUNT,  P.  J,  and  CBMEN  and  PASKBB, 
JJ. 

B.  E.  Valentine,  for  appellants. 
James  Flynu,  for  respondent. 


O'BRIEN,  J.  No  order  denying  a  motion  for  a  new  trial 
made  or  entered,  and  as  the  facts,  th»*efore,  are  not  before  ua  for 
review,  we  are  confined  on  this  appeal  to  the  judgment  and  excep- 
tions. It  appears  that  the  Lawrence  Beach  Company,  in  18OT, 
brought  an  action  against  their  lessees  of  an  hotel,  and  recovered 
judgment  on  the  27th  day  of  February,  1890,  for  f  l,985.ia  Pend- 
ing that  action,  a  receiver  of  the  properly  and  income  of  the  hotel 
was  appointed,  to  whom  the  lessees  were  directed  to  deliver  c«"- 
tain  books  and  property,  which  they  refused  to  do.  Being  pro- 
ceeded against  as  for  a  contempt,  they  offered  and  were  permitted, 
upon  the  motion  to  punish  them,  to  give  an  undertaking,  with  two 
sureties,  to  pa^  any  judgment  that  should  be  recovered  in  the  action. 
The  court  directed  that,  if  such  undertaking  was  given,  the  motion 
for  an  attachment  as  against  them  should  be  denied.  These  de- 
fendants became  the  sureties  upon  such  undertaking,  under  which 
they  obligated  themselves  to  pay  all  costs  and  damages  that  might 
be  awarded  in  the  action  pending,  not  to  exceed  {2,200.  Evidence 
was  given  tending  to  show  that  prior  to  the  judgment  this  under- 
taking was  assigned  to  the  plaintiff,  who  had  become  the  attorney 
for  the  Lawrence  Beach  Company  a  short  time  after  it  had  com- 
menced its  action  against  the  lessees,  the  consideration  for  such 
assignment  being  his  services  as  attorney  and  counsel  in  that  and 
other  actions.  In  1890,  judgment  was  recovered  against  the  lesaeeS) 
and  execution  issued,  and  returned  unsatisfied;  and  after  that  this 
suit  was  brought  against  the  defendants  upon  the  undertaking. 

On  the  trial  the  defendants  relied  upon  the  following  defenses: 
(1)  That  the  assignment  had  not  been  actually  made  to  the  attor 
ney,  as  claimed  by  him,  and  that  the  instrument  produced  on  the 
trial  was  an  afterthought,  and  procured  because  of  the  appointment 
of  a  receiver  of  the  corporation;  (2)  that  the  assigimient,  even  if 
executed  in  1888,  as  claimed  by  the  plaintiff,  was  not  merely  void- 
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able,  bnt  absolately  void,  under  the  terms  of  the  statute  then  in 
force,  which  prohibited  the  transfer  by  a  corporation  which  had 
refused  payment  of  its  written  obligations  of  any  of  its  property  to 
any  oflBcer  of  the  corporation,  and  which  made  every  transfer  in 
contemplation  of  insolvency  absolutely  void;  (3)  that  the  contract 
claimed  by  the  plaintiff  as  an  assignment  was  subject  to  the  offset 
of  contract  obligations  held  by  the  defendants  against  said  plaintiff 
corporation  before  they  had  any  notice  of  such  assignment;  (4)  that 
the  instrument  npon  which  the  action  was  based  was  void  for  want 
of  consideration ;  (5)  that  the  cause  of  action  stated  in  the  complaint 
was  one,  not  in  favor  of  the  plaintiff,  but  in  favor  of  the  company. 
Whether  any  of  these  is  shown  on  this  appeal  to  have  been  sustained 
is  the  question  presented. 

1.  Not  only  was  the  first  defense  disposed  of  by  the  verdict,  but, 
as  it  involved  a  consideration  of  the  facts,  it  is  not  before  us  for 
review. 

2.  The  answers  to  the  second  defense  are  that  the  plaintiff  was 
not  an  ofBcer  of  the  company.  There  is  no  evidence  that  the  com- 
pany was  insolvent  in  1888,  when  the  assignment  was  made;  and 
the  illegality  is  not  pleaded.  The  only  place  where  the  question 
seems  to  have  been  raised  was  on  the  request  to  charge,  and  we 
think  the  trial  judge  correctly  ruled  that  there  was  no  force  in  the 
defendants'  contention.  Apart  from  this,  to  determine  the  va- 
lidity of  the  assignment,  the  facts  would  need  to  be  reviewed,  which, 
as  already  said,  are  not  before  os. 

3.  The  third  defense — tliat  the  plaintiffs  claim  was  subject  to  an 
offset  in  the  shape  of  a  judgment  obtained  against  the  company 
In  1891 — ^Is  disposed  of,  even  if  we  regard  it  as  properly  pleaded, 
by  a  consideration  of  the  dates ;  from  which  it  appears — ^assuming 
the  plaintiff's  claim  to  be  true,  and  which  was  so  regarded  by  the 
jury — ^that  the  plaintiff  obtained  his  assignment  long  before  the  de- 
fendants got  judgment  or  sued  or  had  a  cause  of  action.  Code 
Civ.  Proc.  §  502. 

4.  The  instrument  shows  that  there  was  a  consideration,  in  that 
the  defendants  offered  to  give  the  undertaking  to  secure  any  judg- 
ment, which  was  accepted  by  the  company,  the  undertaking  itself 
having  been  directed  by  the  court  as  a  condition  for  denying  the 
motion  for  an  attachment.  The  recitals  therein  are:  "If  such  an 
undertaking  be  given  and  approved,  •  •  •  the  motion  for  an 
attachment  may  then  be  denied  by  an  order  to  that  effect."  Whether 
an  order  denying  the  motion  was  entered  or  not  can  make  no  dif- 
ference, the  motion  so  to  enter  being  a  matter  which  more  nearly 
concerns  the  parties  proceeded  against,  or  their  sureties,  and  was 
something  for  their  benefit,  which  they  could  do  or  omit  to  do; 
and,  for  their  failure,  the  company  or  the  plaintiff  here  could  not  be 
regarded  as  having  lost  any  rights.  Or,  differently  expressed,  as 
shown  by  the  facts  and  the  situation  of  the  parties  which  led  up 
to  the  giving  of  the  undertaking,  the  defendants  were  being  jhto- 
ceeded  against  as  for  a  contempt  To  terminate  this  proceeding, 
and  release  themselves  from  the  possibility  of  an  adverse  order, 
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they  offered  to  gixe  an  undertaking  to  pay  any  judgment  that  mi^t 
be  recovered  by  the  company.  This  offer  being  made,  the  court 
decided  that  the  giving  of  such  an  undertaking  should  lead  to  a 
denial  of  the  motion,  and  that  an  order  should  be  thereafter  entered 
to  that  effect  In  pursuance  of  such  determination  and  the  order 
entered  thereon,  the  parties  proceeded  against  caused  the  under- 
taking to  be  executed  and  delivered  to  the  company,  which  ac- 
cepted it,  as  it  was  authorized  to  do  by  the  order  which  was  the 
outcome  of  the  application  upon  the  proceeding  for  contempt 
After  its  acceptance  by  the  company,  the  defendants  were  at  lib- 
erty  to  enter  an  order  denying  the  motion  for  an  attachment,  and 
their  failure  to  do  so  cannot  affect  the  undertaking  which  was  given 
and  accepted  upon  what  we  deem  to  have  been  sufficient  considera- 
tion. The  further  insistence  that  there  was  no  statute  requiring 
such  an  undertaking  to  be  given  is  without  force,  because  this 
undertaking  was  good  at  common  law;  and,  being  based  upon  a 
sufficient  consideration,  it  is  binding  on  the  sureties. 

5.  As  to  the  fifth  defense,  it  is  true,  as  already  said,  that  this  was 
not  a  statutory  undertaking,  and  did  not  run  to  any  party  of  the 
second  part;  but  the  reasonable  construction  is  that  it  was  an 
agreement  to  pay  a  judgment  if  recovered  by  the  lAwrence  Beach 
Company,  and,  the  claim  upon  which  such  judgment  was  afterwards 
founded  being  the  property  of  the  company,  it  was  assignable;  and 
having  been  assigned,  together  with  the  undertaking,  to  the  plain- 
tiff, the  judgment  based  thereon  became  as  much  the  property  of 
the  plaintiff  under  the  assignment,  and  as  clearly  enforceable 
by  the  assignee,  as  it  would  have  been  by  the  company  if  no  assign- 
ment had  been  made. 

These  defenses  disposed  of,  there  remain  to  be  considered  the 
exceptions  taken  to  rulings  upon  evidence.  It  is  claimed  that  the 
court  erred  in  admitting  the  assignment  of  the  claim  to  plaintiff, 
upon  the  ground  that  it  was  a  void  instrument,  because  it  was  not 
shown  to  be  the  act  of  the  corporation  by  proof  of  the  resolution 
which  authorized  such  assignment.  The  difficulty  with  this  objec- 
tion is  that  it  was  not  taken  in  the  court  below  when  the  assign- 
ment was  offered  in  evidence.  It  was  then  objected  to  as  incompe- 
tent and  immaterial.  That  it  was  neither  clearly  appears.  The 
assignment  itself  was  under  the  seal  of  the  company,  and  signed 
by  its  president,  and  in  the  acknowledgment  is  the  sworn  state- 
ment of  that  officer  that  the  signature  and  the  seal  were  affixed 
by  order  of  the  board  of  trustees  of  the  corporation.  If  it  was 
sought  to  challenge  the  accuracy  of  this  statement  of  the  presi- 
dent, it  should  have  been  pointed  out  on  the  trial,  so  that  the  trial 
judge  could  have  his  attention  called  to  the  point  of  the  objec- 
tion. In  other  words,  if  the  proper  foundation  in  appellants' 
view  had  not  been  laid  for  its  introduction,  this  should  have  been 
called  to  the  court's  attention;  and  then,  if  the  objection  was  sus- 
tained, further  proof  might  have  been  produced.  Such  a  question 
was  not  raised  in  the  trial  court  by  an  objection  that  it  was  in- 
competent and  immaterial.     Considering  this,  as  well  as  the  other 
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exceptions  presented,  we  find  no  error  which  would  joatiiy  onr  in- 
terfering with  the  judgment,  which  we  thinlc  should  be  affirmed,  with 
costs. 

VAN  BBUNT,  P.  J.,  dissents.     PABKEBy  J.,  concurs. 


CORBETT  V.  SPRING  QARDEN  INS.  OO. 

(Supreme  Court,  Oeneral  Term,  First  Department    Maicli  15,  18QB.) 

Inbukakce — ToTAii  Debtruction  ob'  BniLDina. 

Where  the  roof  and  Interldr  woodwork  of  a  building  are  destroyed  by 
fire,  leaving  the  walla  standing,  though  somewhat  damaged,  it  is  a  ques- 
tion for  the  jury  ■whether  there  was  a  "total  destruction"  of  the  building, 
within  the  meaning  of  a  policy  issued  to  the  lessee  thereof. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Otis  Corbett  against  the  Spring  Garden  Insurance  Com- 
pany on  a  Are  insurance  policy.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  .defendant  appeals.    Affirmed. 

This  is  an  action  upon  a  policy  insuring  the  plaintiff  against  loss  and  damage 
by  fire  on  his  lease  of  a  building.  It  provided  as  follows:  "It  is  a  condition  of 
this  insurance  that,  in  case  of  such  destruction  by  fire  of  the  above-named  prem- 
ises that  the  lease  held  by  the  assured  shall  be  by  its  terms  and  In  fact  can- 
celed, this  company  shall  be  liable  to  pay  an  amount  not  exceeding  the  sum 
hereby  insured."  The  lease  provided:  "And  It  is  further  agreed  between  the 
parties  to  these  presents  that,  in  case  the  building  or  buildings  erected  on 
these  premises  hereby  leased  shall  be  partially  damaged  by  fire,  the  same 
shall  be  repaired  as  speedily  as  possible,  at  the  expense  of  the  party  of  the 
first  part;  that,  in  case  the  damages  shall  be  so  extensive  as  to  render  the 
building  untenantable,  the  rent  shall  cease  until  such  time  as  the  building 
shall  be  pat  In  complete  repair;  but,  in  case  of  the  total  destruction  of  the 
premises  by  fire  or  otherwise,  the  rent  shall  be  paid  up  to  the  time  of  such 
destruction,  and  then  and  from  thenceforth  this  lease  shall  come  to  an  end." 
The  building  was  six  stories  in  height  in  front,  and  five  in  the  rear,  with  an 
Iron  front,  and  side  and  rear  walls  of  brick.  It  was  occupied  by  plaintiff  as 
a  faraltnre  store  and  warehouse.  There  was  some  decoration  on  the  walls 
and  celling  of  the  first  and  second  floors,  where  furniture  was  exhibited,  and 
above  that  the  brick  walls  were  tinted.  The  plaintiff  testified:  "It  was 
used  for  warerooms  up  to  the  fifth  and  sixth  stories,  where  we  had  our  up- 
holstery department  and  furnishing  rooms;  otherwise  it  was  entirely  open; 
there  were  no  divisicms."  On  November  23,  1892,  while  the  above  lease  and 
policy  of  insurance  were  in  operation,  a  fire  occurred,  which  caused  damage. 
The  roof  was  entirely  gone,  the  debris  therefrom  having  fallen  right  down 
to  the  foundations.  The  front  wall,  constructed  of  iron,  was  somewhat 
beated,  and  "that  would  bum  off  the  bolts  and  whatever  would  attach  the 
Iron  together."  The  ornamental  top  and  cornice  were  taken  down  by  the  fire- 
men. The  connecting  ai'ches  on  the  fifth  and  sixth  stories  were  badly  dam- 
aged. The  woodwork,  sashes,  and  glass  were  gone  throughout.  The  east 
and  west  walls  both  had  very  large  openings  in  them  in  the  upper  i>arts,— 
large  enough,  as  described  by  one  of  the  witnesses,  "to  drive  a  horse  and 
wagon  through."  The  bricks  were  badly  burned  and  blackened;  the  mortar 
was  out  in  a  good  many  places,  and  there  were  many  loose  bricks,  and  the 
surface  of  others  had  been  burned,  taking  the  face  off  so  that  it  exposed  the 
Interior  of  the  brick.  The  rear  wail  was  in  a  worse  condition  than  the  side 
walls.  The  lintels  and  sills  were  broken  and  scaled  off,  and  the  wall  itself 
out  of  plumb.    The  entire  interior  of  the  buUdlng,  which  consisted,  as  stated. 
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of  Six  floors,  was  gone  down  to  the  cellar,  and  there  la  no  qneatlon  Init  tbat 
the  interior  of  the  building  -was  wholly  destroyed.  Immediately  after  the 
Are  plaintiff  surrendered  bis  lease  and  demanded  his  insurance,  which  was  re- 
fused upon  the  ground,  mainly,  that  there  was  not  a  total  destruction  of  tbe 

premises. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BBIEN  and  PABKBBy 
JJ. 

Michael  H.  Gardozo,  for  appellant. 
Francis  D.  Dowley,  for  respondent 

O'BRIEN,  J.    Upon  the  trial  the  plaintiff  insisted  that  the  buUd- 
ing  as  a  building  had  ceased  to  exist  hj  reason  of  the  fire,  and  that 
in  consequence  the  insurance  company  was  liable.    On  the  other 
hand,  the  defendant  contended  that  because  the  building  was  worth 
a  large  sum,  and  a  considerably  smaller  sum  was  expended  in  res- 
toration, it  was  not  liable  because  there  was  not  total  destmction; 
and  again  upon  this  appeal  the  defendant  insists  that  the  contract 
of  insurance  was  enforceable  only  in  the  event  of  the  "total  destruc- 
tion" of  the  premises,  and  that  upon  the  evidence  no  total  destruc- 
tion, within  the  meaning  of  the  policy,  was  shown;   that  the  only 
destruction  was  to  the  roof  and  the  interior  woodwork;  that  the 
foundations  and  the  brick  walls  at  the  side  and  rear  remained  in 
place  and  were  in  fact  used  without  rebuilding;   that  the  iron  front 
was  used,  with  repairs  only  at  the  top;  and  that  as  to  the  lintels 
and  sills  only  about  one-half  were  replaced.    In  addition  to  this 
summary  of  the  extent  of  the  loss,  the  strongest  showing  made  by 
defendant  was  that  the  building  was  restored  and  put  in  complete 
repair  at  a  cost  of  about  one-third  of  the  sound  value  of  the  build- 
ing at  the  time  of  the  fire.    If  this  last  proposition  had  been  so  con- 
clusively established  as  to  make  it  a  question  of  law,  it  would  be 
difficult  to  evade  the  conclusion  that  the  weight  of  evidence  was 
against  the  verdict,  which,  in  effect,  found  that  there  was  a  total 
destruction  of  the  building.    But  while  there  can  be  no  question 
as  to  what  it  cost  to  repair,  because  the  repairs  were  made  and  the 
money  paid,  there  is  room  for  different  inferences  as  to  what  was 
the  sound  value  of  the  building  prior  to  the  Are.    Three  of  the  four 
witnesses  examined  on  the  part  of  the  defendant  did  not  see  the 
building  until  after  the  fire,  and  the  fourth  testified  that  he  did  not 
estimate  the  total  value  of  the  building  before  the  fire;  and,  as  to  their 
knowledge  of  the  value  of  the  material  destroyed,  their  testimony 
in  this  respect  was  to  some  extent  weakened  upon  cross-examina- 
tion by  the  fact  that  as  to  some  of  these  witnesses  they  were  not 
speaking  of  their  own  knowledge,  but  based  their  estimate  upon  in- 
formation received  from  subcontractors  and  iron  men;  and  against 
the  estimates  thus  furnished,  as  to  the  sound  value  of  the  building 
before  the  fire  as  compared  with  what  it  cost  to  restore  it,  we  have 
other  witnesses  for  the  defendant  who  furnish  us  a  statement  of 
the  injury  done  to  the  building.     They  stated  that  it  was  necessary 
to  put  on  a  new  roof;  to  remove  the  whole  interior  of  the  building, 
witii  hardly  an  exception;  that  the  reconstruction  began  at   the 
ground,  and  nan  up  to  the  roof.    The  evidence,  therefore,  proved 
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that  all  that  was  left  consiBted  of  the  foundation  and  fovr  standing 
walls,  the  latter  being  more  or  less  injured,  according  to  the  version 
of  all  the  witnesses.  Upon  the  defendant's  motion  to  dismiss  the 
complaint,  we  think  the  court  correctly  ruled  in  denying  it;  but  on 
the  case  as  it  stood  when  all  the  evidence  was  in,  upon  the  defend- 
ant's motion  to  direct  a  verdict,  a  more  serious  question  was  pre- 
sented. As  the  evidence  then  stood,  was  there  presented  a  ques- 
tion of  law  or  one  of  fact? 

The  appellant  insists  that  the  evidence  was  not  open  to  debata- 
ble presumptions  or  doubtful  inferences;  that  the  plaintiff  had  not 
made  out  a  case  for  the  enforcement  of  bis  contract,  and  the  court 
should  have  held  as  matter  of  law  that  there  was  no  total  destruc- 
tion; that  all  that  was  eihown  was  untenantability;  and  that  there 
was  no  warrant  for  submitting  the  question  of  total  destruction  as 
one  of  fact,  under  the  circumstances  of  this  case,  to  the  jury.  On 
the  other  hand,  the  plaintiff  insists  that  it  was  a  question  of  fact, 
upon  the  evidence,  as  to  whether  the  building,  as  a  building,  had 
ceased  to  exist  by  reason  of  the  fire;  that,  while  the  standing  walls 
or  a  structure  remained,  this  is  not  a  ''building,"  in  the  ordinary 
acceptation  of  that  term;  that  within  the  intent  of  the  lease  and  of 
the  policy,  when  there  was  a  destruction,  not  of  the  structure,  but 
of  the  building  as  a  building,  then  the  loss  was  one  covered  by  the 
policy.  "Actual  'total  loss,'  as  applicable  to  a  building,  means,  not 
that  its  materials  were  utterly  destroyed,  but  that  the  building, 
though  part  of  it  remains  standing,  has  lost  its  identity  and  specific 
character  as  a  building,  and  instead  has  become  a  broken  mass,  or 
cannot  longer  properly  be  designated  as  a  'building.'  Absolute  ex- 
tinction is  not  meant  Wholly  destroyed'  may  be  an  equivalent 
expression."  And.  Law  Diet  639.  "A  'total  loss'  does  not  mean 
an  absolute  extinction,  but  only  a  destruction  of  a  thing  in  the 
character  in  which  it  is  insured.  If  a  building  ceases  by  fire  to  be 
such,  losing  its  identity  and  character  as  a  building,  the  whole  sum 
insured  is  due,  although  the  materials  may  not  have  been  absolute- 
ly destroyed."  May,  Ins.  §  421a.  "A  loss  is  'total,'  within  the 
meaning  of  the  term,  when  the  identity  and  specific  character  of 
the  thing  insured  is  destroyed,  although  there  is  not  an  absolute 
extinction  of  all  its  parts."  Wood,  Ins.  §  107.  "A  burned  building 
is  a  'total  loss'  when  it  ceases  for  all  practical  purposes  to  be  a 
building,  although  some  of  its  component  elements  remain."  Bid. 
Ins.  §  1375.  While  we  are  referred  to  no  decision  of  our  court  of 
appeals,  we  have,  by  way  of  illustration  and  argument  from  other 
states,  the  cases  of  Williams  v.  Insurance  Co.,  54'Cal.  450,  and  Huck 
V.  Insurance  Co.,  127  Mass.  306,  in  the  former  of  which  the  court 
approved  a  charge  to  the  jury  which  was  in  the  following  words: 

"A  total  loss'  does  not  mean  an  absolute  extinction.  The  question  is  not 
wbetber  all  the  parts  and  materials  composing  the  building  are  absolutely 
or  physically  destroyed,  but  whether,  after  the  fire,  the  thing  insured  still 
exists  as  a  building.  Although  you  may  find  the  fact  that  after  the  fire  a 
large  portion  of  the  four  walls  was  left  standing,  and  some  of  the  lronw(xk 
stlU  attached  thereto,  still,  if  you  find  that  the  fact  Is  that  the  building  has 
lost  its  identity  and  specific  character  as  a  building,  you  mny  find  that  the 
property  was  totally  destroyed,  within  the  meaning  of  the  policy." 
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-  And  in  the  latter  case  (Hnck  v.  Tnaarance  C!o.)  Qnj,  0.  J^  says: 

"Of  tbe  building  forming  the  eastern  half  of  the  block,  the  roof  and  the 
whole  Interior,  with  all  the  floors  and  diytslons  thereof,  had  fallen,  and  noth- 
ing remained  standing  bat  the  oater  walls  and  tbe  elevatw,  cmistltatlng  a 
mere  shell  or  ruin,  and  not  a  standing  building,  in  any  proper  sense." 

While  it  will  be  conceded  that  after  the  Are  there  was  left  a 
stracture,  the  question  is  whether  such  structure  constituted  a 
building.  Upon  the  evidence  we  do  not  think  the  court  erred  in 
refusing  to  determine  this  as  a  question  of  law.  There  was  suffi- 
cient to  go  to  the  jury  upon  the  question  of  whether  the  building 
"had  lost  its  identity  and  speciflc  character  as  a  building."  If  it 
had,  then  there  was  a  total  destruction,  within  the  meaning  and 
intent  of  the  parties  and  the  policy.  It  Is  true  there  was  no  evi- 
dence to  show  that  there  was  a  total  destruction  of  the  component 
parts  and  material  that  made  up  the  building;  but  there  was  evi- 
dence tending  to  show  a  total  destruction  of  the  building  as  a  build- 
ing, and  it  was  this  that  was  the  subject-matter  of  the  insurance. 

In  regard  to  rulings  upon  evidence,  the  defendant,  on  cross-ex- 
amination of  one  of  plaintifTs  witnesses,  asked  him  If  the  building 
was  totally  destroyed,  as  understood  in  building.  A  like  question 
was  put  to  one  of  defendant's  witnesses.  The  objection  to  these, 
calling,  as  they  did,  for  a  conclusion,  was  properly  sustained. 

The  only  other  question  arises  upon  assigned  errors  in  the  charge 
of  the  court  to  the  jury.  Defendant  requested  the  court  to  charge 
that: 

"There  is  not  sufficient  evidence  as  to  the  yalue  of  plalntlflCs  lease,  as 
there  Is  no  evidence  of  the  estimated  cost  of  repairs  which  the  plaintifT  ex- 
pressly covenanted  to  make  during  his  term,  or  of  the  annual  water  tdiarges 
which  be  agreed  to  pay,  and  the  Jury  cannot  find  a  verdict  for  substantial 
damages  against  the  defendant" 

This  was  asked  also  in  another  form,  whereby  the  court  was  re- 
quested to  chaise  that: 

"From  the  amount  which  the  plaintiff  might  save  annually  in  rent  under 
bis  lease  must  be  deducted  the  payments  which  the  plaintiff  would  be  re- 
quired to  make  under  bis  lease,  and  there  is  no  proof  as  to  what  sudi  pay- 
ments would  be." 

By  the  terms  of  the  lease,  the  plaintiff  was  only  obliged  to  make 
such  repairs  as  he  might  deem  necessary,  and,  the  evidence  show- 
ing that  the  building  was  in  good  tenantable  condition  at  the  time 
of  the  fire,  it  would  be  the  purest  speculation  and  conjecture  to 
estimate  upon  what  might  be  the  possible,  or  even  probable,  repairs 
that  the  plaintiff  might  think  necessary  to  make  in  the  future.  It 
is  true  that,  in  addition  to  this,  the  lease  required  the  plaintiff  to 
pay  the  water  rates  imposed  upon  the  premises,  and  the  amount 
of  these  should  have  been  given.  But,  considering  the  uses  to 
which  the  premises  were  put,  we  have  some  knowledge,  as  the  jury 
undoubtedly  possessed,  of  what  the  charges  for  water  rates  on  such 
premises  would  be;  and  the  only  evidence  as  to  the  Talne  of  the 
lease  being  that  offered  by  the  plaintiff,  from  which  it  conld  be  in- 
ferred that  the  unexpired  portion  of  the  lease  was  worth  over 
130,000,  upon  which  there  was  an  insurance  of  but  |20,000,  the  fail- 
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ure  to  present  for  consideratioii  the  amount  of  water  taxes  as  a 
proper  deduction  in  estimating  the  valne  of  the  lease  cannot  hare 
resulted  in  any  injury  to  the  defendant,  and,  being  such  a  small 
matter,  it  should  not  be  available  to  reverse  the  judgment.  If  other- 
wise right  "De  minimis  non  curat  lex."  Upon  the  main  ques- 
tion, as  to  whether  there  was  sufBcient  evidence  to  go  to  the  jury 
npon  the  question  of  total  destruction,  we  think  that  the  learned 
trial  judge  was  right  in  submitting  it  to  the  jury,  and  their  verdict 
npon  the  facts  should  not  be  disturbed.  Judgment  and  order  ac- 
cordingly affirmed,  with  costs.     All  concur. 


NOI.AK  y.  BOCECAWAY  PABK  IMP.  GO. 

(Sopieme  Court,  General  Term,  First  Department    March  15,  18954 

Appbal— RsviBW — Weight  of  Evidence. 

A  veidlct  on  conflicting  evidence  will  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Thomas  Nolan  against  the  Bockiaway  Park  Improve- 
ment Company.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  {uod  from  an  order  denying  a  motion  for  a  ne^  trial,  de- 
fendant appeals.    Affirmed. 

For  former  report,  see  28  N.  Y.  Supp.  102. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

A-  A.  Gardner,  for  appellant 
Stephen  C.  Baldwin,  for  respondent 

VAN  BBUNT,  P.  J.  A  different  question  seems  to  be  presented 
npon  this  appeal  from  that  which  was  presented  when  the  case  was 
previously  before  this  court  It  is  claimed  upon  tiie  part  of  the 
plaintiff  tiiat  he  was  upon  the  beach  in  question  under  a  permission 
given  by  the  defendant's  superintendent,  in  good  faith,  intending  to 
serve  a  process,  and  that  the  defendant's  servant  ejected  him  while 
the  license  remained  unrevoked.  It  was  claimed  upon  the  part  of 
the  defendant,  however,  that  this  claim  of  permission  and  of  at- 
tempting to  serve  process  was  a  fiction,  and  that  the  plaintiff  went 
npon  the  premises  in  question  simply  for  the  purpose  of  vindicating 
his  rights  as  a  citizen  of  this  state  so  to  do.  The  jury  found  by 
their  verdict  that  the  plaintiff's  claim  was  correct,  and  gave  him 
damages  accordingly.  We  do  not  see  that  we  can  interfere  with  the 
finding  of  the  jury,  there  being  competent  evidence  opon  which  it 
was  found.  It  is  further  claimed  that  the  learned  court  erred  in 
the  commencement  of  its  charge  to  the  jury,  wherein  it  stated  that 
the  first  question  for  the  jury  to  determine  was: 

"Had  the  defendant  company  actually  appropriated  and  applied  the  beach 
as  a  bathing  place  In  connection  with  this  upland?  If  It  had,  then  the  plain- 
tiff, under  the  opinion  of  the  appellate  branch  of  this  court,  had  no  right  to 
trespass  upon  the  beach." 
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Upon  the  attention  of  the  conrt  being  called  to  this  propoeitkm, 
the  court  withdrew  it  from  the  consideration  of  the  jury,  constming 
tlie  opinion  of  the  court  upon  the  preTious  appeal,  and  charging  the 
propositions  of  the  defendant  in  respect  to  its  title  and  right  <rf 
exclusiTe  possession  and  right  to  exclude  the  plaintiff.  It  is  dif- 
ficult to  see  how  the  learnt  judge  could  have  been  more  explicit 
in  withdrawing  the  question  objected  to  from  the  consideration  of 
the  jury.  They  were  expressly  instructed  that,  unless  the  plaintiff 
had  permission  to  go  upon  the  beach,  and  intended  in  good  faith  to 
serve  the  process,  the  defendant  had  the  right  to  eject  him.  We 
think  the  judgment  must  be  af&rmed,  with  costs.    AU  ooncnr. 


LBE  v.  TIMKBN. 
(Strpreme  Ooort,  General  Term,  First  Department   March  15,  1896.) 

1.  OOHFROMISK— AonOR  TO   SbT  AbiDB— FbAUD. 

A  settlement  will  not  be  set  aside  for  frand  where  plaintiff  knew  of  the 
facts,  but  at  that  time  was  afraid  to  enter  Into  litigation  with  defendant 

2.  Bamb— AocBFTiito  Part  or  Claim. 

Where  a  party  against  whom  a  demand  is  asserted  denies  any  lUblUty, 
the  acceptance  of  less  than  the  amount  claimed  in  satisfaction  of  the 
whole  is  not  within  the  rule  that  a  debt  cannot  be  satisfied  by  payment  ci 
part  thereof,  but  It  Is  a  valid  compromise. 

Appeal  from  special  term,  New  York  county. 

Action  by  Emiline  Lee  against  Mary  A.  Timken.  From  an  Inter- 
locutory judgment,  and  from  an  order  directing  an  entry  of  said 
judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  (yBBIEN  and  PABKEB, 
JJ. 

v.  W.  Kingsley,  for  appellant 
Geo.  E.  Mott,  for  respondent 

PABKEE,  J.  We  quite  agree  with  the  reasons  given  by  the 
learned  judge  at  special  term  for  sustaining  the  demurrer  to  each 
of  the  causes  of  action  attempted  to  be  alleged  in  the  complaint, 
and,  were  it  not  that  the  appellant  seems  to  present  a  question  to 
this  court,  not  brought  to  the  attention  of  the  special  term,  further 
discussion  could  be  avoided.  The  facts  alleged  as  constituting  the 
first  cause  of  action  are  that  James  Lee,  the  father  of  the  defendant 
and  the  husband  of  the  plaintiff,  being  the  owner  of  two  pieces  of 
real  estate,  one  of  which  he  desired  the  plaintiff  to  have,  and  that 
defendant  should  have  the  other,  summoned  them  to  him,  and  pro- 
posed that  he  should  execute  to  them,  and  deliver  to  one  White  in 
escrow,  deeds  for  the  property  which  he  intended  they  should  re- 
spectively have;  and  required  of  the  defendant— as  the  property  to 
tie  conveyed  to  her  was  of  far  greater  value  than  that  intended  for 
his  wife — that  she  should  agree  to  pay  off  a  mortgage,  which  was 
an  incumbrance  upon  the  property  to  be  conveyed  to  the  plain- 
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tiff;  that  defendant  assented  to  this  arrangement,  and  the  deeds 
were  accordingly  executed  and  delivered  in  escrow.  Bubsequently 
the  grantor  died,  and  the  deeds  were  respectively  delivered  to  the 
plaintiff  and  defendant,  but  defendant,  in  violation  of  her  agree- 
ment, refused  to  pay  off  the  $10,000  mortgage,  and  a  settlement  was 
thereafter  had,  whereby  plaintiff  was  induced  to  accept  |4,000,  and 
execute  a  release  to  the  defendant  The  complaint  continues  that, 
since  the  settlement,  plaintiff  has  discovered  that  defendant  admit- 
ted to  certain  parties  that  she  had  agreed  to  pay  the  sum  of  |10,000, 
to  cancel  and  discharge  the  mortgage,  and  the  prayer  demands  that 
the  release  be  set  aside,  as  having  been  procured  and  obtained  from 
the  plaintiff  upon  false  representations.  An  examination  of  the 
complaint  fails  to  disclose  any  suggestion  that  the  plaintiff  was  mis- 
led by  the  assertions  of  the  defendant;  on  the  contrary,  it  appears 
that  she  then  understood  the  facts  to  be  precisely  as  she  now  claims 
them.  She  alleges,  in  effect,  that  this  understanding  and  agreement 
between  James  Lee,  this  defendant  and  herself,  was  arrived  at  when 
all  three  were  together.  So,  when  defendant  refused  to  pay  the 
mortgage,  and  denied  the  existence  of  the  agreement,  the  plaintiff 
knew  what  the  facts  were,  and  with  that  knowledge  she  concluded 
to  accept  |4,000  in  settlement,  rather  than  attempt  to  enforce  her 
claim  for  the  full  amount  Her  position,  as  stated  in  the  complaint, 
therefore  is: 

"I  knew  all  aboat  the  facts  when  I  settled  with  the  defendant,  but  I  feared 
to  risk  a  contest  Now  I  am  Informed  that  I  can  strengthen  the  evidence 
which  I  had  by  the  admiseioas  of  the  defendant,  and  so  I  ask  that  the  settle- 
ment be  set  aside  as  frandulent" 

Clearly,  the  facts  alleged  do  not  entitle  the  plaintiff  to  any  such  re- 
lief. 

It  is  also  urged,  and  with  some  appearance  of  seriousness,  that 
the  acceptance  of  |4,000  from  the  defendant,  and  giving  a  release 
therefor,  do  not  stand  in  the  way  <rf  a  recovery  by  the  plaintiff, 
l>ecause,  according  to  the  allegations  of  the  complaint,  it  was  within 
the  rule  that  the  payment  of  a  lesser  sum  in  satisfaction  of  a  greater 
cannot  be  any  satisfaction  for  the  whole.  And  some  of  the  many  au- 
thorities are  cited,  which,  from  Cumber  v.  Wane,  1  Strange,  426,  to 
the  present  time,  have  maintained  that  a  creditor  can  never  bind 
himself  by  a  simple  agreement  to  accept  a  smaller  sum  in  lieu  of  an 
ascertained  debt  of  a  larger  amount,  such  agreement  being  nudum 
pactum.  But  that  is  not  this  case,  and  the  authorities  cited  have 
no  bearing  upon  it  whatever.  Whether  there  was  anything  due  was 
in  dispute  between  these  parties,  the  plaintiff  insisting  that  |10,000 
should  be  paid,  and  the  defendant  that  she  was  not  liable  to  pay 
anything.  And  out  of  this  dispute  there  came  a  settlement,  by  which 
the  defendant  agreed  to  pay,  and  the  plaintiff  to  receive,  the  sum 
4ft  14,000.  In  accordance  with  this  agreement,  payment  was  made, 
and  the  plaintiff  executed  a  release  to  the  defendant.  While  this 
settlement  stands,  it  is  a  bar  to  any  further  recovery  by  the  plaintiff, 
and  it  must  continue  to  stand,  unless  it  shall  be  made  to  appear  that 
It  was  induced  by  the  fraud  of  the  defendant.  The  judgment  should 
be  affirmed,  with  costs,  but  with  leave  to  the  plaintiff  to  amend  her 
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complaint  within  20  days  after  entry  of  an  order  herein  npon  pay- 
ment of  the  costs  in  the  interlocutory  judgment  and  of  this  appeaL 
All  concur. 


AOAN  T.  FILB  et  aL 

(Supreme  Court,  General  Term,  Third  Department    February  12,  189S.> 

LnciTATioN  OK  Actions— R  CNN  iNO  of  Statute— Compromisb  of  Cijuif. 

A  settlement  of  mutual  demands,  whereby  a  balance  Is  found  to  be  due 
to  one  of  the  parties  from  the  other,  la  the  foundation  of  a  new  cause  of 
action,  and  the  statute  of  limitations  begins  to  run  from  that  tl]ii& 

Appeal  from  special  term,  Rensselaer  county. 

Caalm  by  Warren  B.  Agan  against  Hiram  Pile  and  Eliza  M.  Agan, 
as  executors  of  Lyman  B.  Agan,  deceased.  There  was  a  judgment 
in  fayor  of  plaintifF,  and  defendants  appeal.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIGE, 
JJ. 

B.  W.  File  rSenry  A.  King,  of  counsel),  for  appellants. 
Davenport  &  Hollister  (N.  Davenport,  of  counsel),  for  respondent 

HERRIGK,  J.  I  think  there  is  evidence  in  this  case  to  show 
that,  prior  to  the  year  1887,  there  was  an  outstanding  claim  or  ac- 
count between  Warren  B.  Agan  and  Lyman  B.  Agan;  that  in  Feb- 
ruary, 1887,  the  parties,  upon  examination  of  their  accounts,  dif- 
fered as  to  the  amount  due,  and  finally  agreed  to  adjust  or  com- 
promise it  at  fl,200.  There  being  evidence  of  such  facts,  we 
should  not  disturb  the  findings  of  the  referee  in  respect  thereto. 
It 'seems  to  me  that  the  settlement  or  agreement  upon  that  sum 
was  the  foundation  of  a  new  cause  of  action  in  favor  of  Warren 
B.  against  Lyman  B.  Agan.  We  are  not  at  liberty  to  go  back  of 
the  settlement  to  determine  whether  in  truth  and  fact  Warren  B. 
had  at  that  time  a  just  and  legal  claim  against  Lyman.  Barnes 
V,  Ryan,  66  Hun,  170,  21  N.  Y.  Supp.  127,  and  cases  cited.  If  it  did 
constitute  a  cause  of  action,  that  cause  of  action  only  accrued  at 
the  time  of  the  settlement;  that  is,  February,  1887.  And  six  years 
had  not  elapsed  when  the  claim  was  referred;  consequently,  it  is 
not  barred  by  the  statute  of  limitations.  While  I  am  inclined  to 
thhik  that  the  referee  erred  in  some  of  his  findings  of  fact, — for 
instance,  there  does  not  appear  to  be  positive  evidence  that  the 
lease  of  the  house  to  Warren  B.  was  ever  delivered  to  him, — stUl 
I  do  not  think  those  errors  affect  the  result,  and  it  seems  to  me 
that  in  the  main  the  referee's  opinion  is  correct,  and  that  the  judg- 
ment should  be  affirmed,  without  any  opinion.     All  concur. 
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(84  Hon,  187.) 

CUNIFF  T.  BBBCHBB,  Sheriff. 

(Supreme  Court.  General  Term,  Third  Dqitartment   Febnuur  12, 1805.) 

Taub  Impbisoituent— OoMnoTiOH  or  Pi^aintitp. 

An  action  for  false  Imprlaonment  cannot  be  maintained  against  a  peace 
officer  for  arresting  plalntift  withont  a  warrant  on  the  ground  that  he  was 
intoxicated  In  a  public  place  (Laws  1882,  c.  401,  i  85),  where  the  minutes 
of  the  Justice  before  whom  piaintnf  was  brought  show  that  be  was  ad- 
Judged  guilty  of  the  charge,  Uiongh  no  formal  record  of  conviction 
was  made  out,  and  it  is  not  claimed  that  the  conviction  was  procured  by 
fraud  or  collusion. 

Appeal  from  Sullivan  county  court. 

Action  by  Bernard  J.  Cunil  against  Harrison  Beecher,  sherifF, 
to  recover  damages  for  false  imprisonment.  The  complaint  was  dis- 
missed, and  plaintiff  appeals.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICX::, 
JJ. 

Charles  EL  Stage  (T.  F.  Bush,  of  counsel),  for  appellant. 

G«orge  H.  Carpenter,  for  re^ndent 

HEBBIGK,  J.  This  is  an  appeal  from  a  judgment  of  nonsuit 
rendered  in  the  Sullivan  county  court  The  action  is  one  for  false 
imprisonment  The  defendant  is  the  sheriff  of  Sullivan  county.  The 
defendant  arrested  the  plaintiff  in  a  saloon  within  the  corporate 
limits  of  the  village  of  Monticello,  in  said  county,  claiming  that  he 
was  drunk  and  disorderly,  and  forthwith  took  him  before  a  magis- 
trate, and  preferred  a  charge  against  him  of  being  drunk  and  disor- 
derly in  a  public  place.  The  magistrate  before  whom  the  plaintiff 
was  taken  directed  that  he  be  committed  to  the  county  jail  until 
next  morning.  The  next  morning  the  plaintiff  was  brought  before 
the  magistrate,  and  his  trial  proceeded  with.  He  was  found  guilty 
by  the  magistrate,  but  sentence  was  suspended  during  his  good 
behavior.  Thereafter  the  plaintiff  brought  this  action  against  the 
defendant,  claiming  that  his  arrest  was  illegal,  and  his  imprisonment 
false,  and  claimed  damages  to  the  amount  of  11,000.  Upon  the  trial 
plaintiff  adduced  testimony  to  show  tliat  he  was  not  intoxicated 
at  the  time  of  his  arrest,  and  that  such  arrest  was  a  mere  exhibi- 
tion of  arbitrary  authority  upon  the  part  of  the  defendant  The 
d^endant  gave  evidence  by  himself,  and  by  other  witnesses,  tending 
to  show  that  the  plaintiff  was  intoxicated  at  the  time  of  his  arrest 
The  justice  before  whom  the  plaintiff  was  tried  was  absent  from 
the  state  at  the  time  of  the  trial  now  under  review,  but  the  record 
kept  by  him  of  the  proceedings  before  him  was  offered  in  evidence 
ai>on  the  trial,  for  the  purpose  of  showing  his  trial  and  conviction; 
also  the  minutes  of  the  testimony  taken  before  such  justice  upon 
such  trial  The  plaintiff  was  arrested  without  a  warrant,  and  the 
defendant  justified  his  arrest  of  the  plaintiff  under  section  35  of 
chapter  401  of  the  Laws  of  1892,  which  reads  as  follows: 

"Any  person  who  shall  be  intoxicated  in  a  public  place  shall  be  guilty  of 
disorder^  conduct,  may  be  arrested  without  warrant  while  so  intoxicated, 
and  shall  be  punished  by  a  fine  of  not  less  than  three  nor  more  than  ten  dol- 
lars or  by  imprlsoument  not  exceeding  six  months." 
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No  formal  record  of  conTiction  api)eaTs  to  hare  been  made  out 
and  filed,  as  required  by  sections  902  and  903  of  the  Code  of  Criminal 
Procedure,  but  the  minutes  of  the  proceedings  kept  by  the  justice, 
offered  and  receiyed  in  evidence,  after  reciting  the  various  pro- 
ceedings taken  before  him,  contain  the  following: 

•'After  dne  deliberation,  I  did  on  this  4t]i  day  of  July,  18&3,  adjudge  tbo 
dflfendant  guilty  of  tbe  charge  of  Intoxication  in  a  public  place,  and  did  so^ 
pend  the  sentence  of  the  court  during  the  good  behaviw  of  the  defendant." 

Under  chapter  651  of  the  Laws  of  1893,  the  magistrate  possessed 
power  to  suspend  sentence,  and  the  conviction  of  such  person  may 
be  given  in  evidence,  the  same  as  though  the  sentence  had  been  im- 
posed. "While  the  justice's  record  of  conviction  put  in  evidence  in 
this  case  would  undoubtedly  be  insufficient  for  the  purpose  of  au- 
thorizing the  confinement  of  the  then  defendant,  yet  I  think  it  suf- 
ficient to  prove  the  fact  that  the  plaintiff  was  convicted  of  the 
charge  made  against  him.  Under  chapter  651  of  the  Laws  of  1893,the 
record  of  conviction  required  to  be  filed  by  section  903  of  the  Code 
of  Criminal  Procedure  would  not  naturally  be  filed  until  sentence 
should  be  imposed  and  the  amount  of  such  sentence  set  forth  in 
such  record  of  conviction.  The  fact,  then,  being  established  of  the 
plaintiff's  conviction  upon  the  charge  made  against  him  by  the 
defendant,  and  upon  which  charge  the  defendant  arrested  him, 
the  prosecution  of  the  defendant  in  a  civil  action  for  damages, 
because  of  such  arrest,  is  barred.  The  plaintiff  offered  no  evi- 
dence of  any  fraud  or  conspiracy  between  the  magistrate  and 
the  defendant  to  procure  his  conviction.  The  evidence  offered  in 
his  behalf  was  simply  upon  the  question  as  to  whether  at  the 
time  of  his  arrest  he  was  in  fact  intoxicated,  and  evidence  of 
what  took  place  between  the  plaintiff  and  the  defendant  at  the 
time  tending  to  show  that  the  act  of  the  defendant  was  a  mere 
arbitrary  and  arrogant  exhibition  of  ofScial  power;  and  while  I 
will  say,  in  passing,  that  there  is  much  in  the  evidence  to  warrant 
the  conclusion  that  it  was  an  arbitrary  and  uncalled  for  act  on 
the  part  of  the  defendant,  yet  that  inquiry  has  been  foreclosed  to 
us  by  the  judgment  rendered  by  the  magistrate  before  whom  the 
charge  of  intoxication  was  tried,  and  the  judgment  and  decision 
at  which  he  arrived  cannot  be  attacked  in  a  collateral  proceeding. 
"A  mistake  concerning  the  just  weight  and  importance  of  evidence 
only  makes  the  act  erroneous,  and  it  will  stand  good  until  reserved." 
Miller  v.  Brinkerhoff,  4  Denio,  118;  Boderigas  v.  Savings  Inst.,  63 
N.  Y.  460-464.  And  the  decision  of  the  county  judge  refusing  to 
submit  to  the  jury  whether,  as  a  matter  of  fact,  the  plaintiff  was 
intoxicated  in  a  public  place,  at  the  time  of  his  arrest  by  the  defend- 
ant, was  correct.  I  think  that  it  is  the  law  of  the  state  that  a 
party  cannot  maintain  a  civil  action  for  damages,  for  malicious 
prosecution,  or  false  imprisonment,  where  his  arrest  has  been  fol- 
lowed by  conviction  in  a  criminal  court,  and  that  conviction  remains 
unreversed,  unless  he  establishes  the  fact  that  his  conviction  was 
obtained  by  fraud  or  conspiracy,  and  that  fraud  or  conspiracy 
must  be  one  in  which  the  court  and  the  person  by  whom  he  is  pro- 
ceeded against  participated.     Judgments  of  conviction  in  criminal 
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cases  cannot  be  attacked  eollaterallj  by  the  persons  convicted. 
The  spectacle  of  a  convicted  defendant  In  a  criminal  case  securing 
damages  in  a  civil  action,  because  of  his  arrest  upon  the  charge 
for  which  he  had  been  criminally  convicted,  would  destroy  all 
respect  for  the  law,  and  would  paralyze  those  provisions  of  our 
statutes  authorizing  private  persons  to  arrest  for  crime,  and  author- 
izing peace  officers  to  arrest  without  a  warrant  The  person  who 
is,  or  who  believes  himself  to  have  been,  unjustly  arrested  and  con- 
victed, must  procure  a  reversal  of  such  judgment  of  conviction 
before  he  can  maintain  a  civil  action  for  damages.  See  Bobbins 
V.  Robbins,  133  N.  Y.  597,  30  N.  E.  977;  Oppenheimer  v.  Railway 
Co.  (Sup.)  18  N.  Y.  Bupp.  411.  Judgment  should  be  af&rmed,  with 
costs.     All  concur. 


ABBBT  V.  WHBBLBR  et  aL 
(Rnpreme  Court,  General  Term,  First  Department    Mareb  IS,  1896.) 

1.  AooooRTiira — When  Actiok  Lies. 

An  equitable  action  cannot  be  maintained  solely  for  an  accounting,  but. 
In  an  appropriate  action,  an  accounting  may  be  ordered  as  incidental  re- 
lief. 

2.  TXKAXTS  TS  COmfOR— LlABILITT  TO  COTBNANTS. 

A  tenant  In  common  wbo  removes  minerals  from  tbe  lands  held  In  com- 
mon Is  liable  to  bis  coteuants  for  their  proportionate  shares  thereof. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Frank  R  Abbey,  an  infant,  by  Theodore  L.  Prothlng- 
ham,  his  guardian  ad  litem,  against  Jerome  B.  Wheeler  and  others. 
Prom  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint (30  N.  Y.  Supp.  874),  defendant  Wheeler  appeals.    Reversed. 

The  complaint  alleges,  In  substance:  That  hi  1884  one  Charles  F.  Abbey 
died,  leaving  a  will  wherein,  after  directing  the  payment  of  his  debts,  he 
provided:  "Second.  The  residue  of  my  estate,  real  and  i>ersQnal,  I  direct  to 
be  carefully  invested  for  the  benefit  of  my  boy  Frankle,  and  such  of  the  In- 
come thereof  as  is  necessary  to  be  used  for  his  support  during  his  minority, 
and  any  balance  invested  annually  for  his  benefit.  Third.  In  case  of  his 
death  before  arriving  at  full  age,  tbe  properly  remaining  to  be  paid,  share 
and  share  alike,  to  my  mother,  Indiana  Tolex  Abbey,  and  my  alster-ln-law, 
Anna  M.  Heath,  or  their  lawful  heirs."  That  letters  testamentary  were  issued 
to  the  defendant  Talmadge  as  executor,  which  are  in  full  force  and  effect 
That  plaintiff  is  the  person  mentioned  in  the  will,  and  tbe  only  descendant 
of  Charles  F.  Abbey,  who  left  no  widow.  That  at  tbe  time  "of  his  death, 
tbe  said  Charles  F.  Abbey  was  the  owner  In  fee  of  one  undivided  fifth  part 
of  a  piece  or  parcel  of  land  situated  tn  the  Roaring  Fork  mining  district  in 
tbe  county  of  Pitkin  and  state  of  Colorado,  and  known  as  the  'Emma  Mining 
Claim,'  and  was  the  owner  of  an  undivided  two-thirds  of  a  lease  for  one 
year  from  November  20,  1883,  of  the  remaining  four-fifths  of  said  mining 
claim,  and  that  one  Nevltt  was  the  owner  of  the  other  undivided  third  part 
of  said  lease."  That  the  defendant  Jerome  B.  Wheeler  became  the  owner  In 
fee  of  the  said  undivided  four-fifths  of  said  mining  claim,  subject  to  the 
said  lease.  That  in  1884  the  said  Wheeler,  by  some  "arrangement  with  the 
said  Nevltt  the  exact  nature  of  which  is  unknown  by  the  plaintiff,  took  pos- 
session of  said  mining  claim,  and  worked  a  mine  thereon,  and  thereafter  to<dc 
and  removed  from  said  mine  a  large  quantity  of  mineral,  amounting  in  value 
to  upward  of  seven  hundred  thousand  dollars,  and  sold  the  said  mineral  and 
received  therefor,  to  the  plaintiff's  use,  upward  of  two  hundred  and  fifty 
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fhonsand  dollars."  TixtA,  althoagb  requested,  Wheeler  has  refused  to  aocoimt 
to  the  plaintiff.  Wherefore  judgment  Is  demanded  (1)  that  he  account  for 
the  mineral  taken  and  removed  from  the  mine,  and  for  the  sales  thereof; 
and  (2)  that  the  rights  and  interests,  if  any,  of  the  defendant  Talmadge  as 
executor,  and  of  the  defendant  Anna  M.  Heath,  in  the  premises,  be  ascertained 
and  settled.  The  demurrer  states  three  grounds:  First,  that  the  court  baa 
not  Jurisdiction  of  the  subject  of  the  action;  second,  ttiat  causes  of  actfon 
have  been  Improperly  united.  In  that  one  for  minerals  or  for  an  accounting 
in  respect  thereof  is  Joined  with  one  for  the  construction  of  a  will  and  the 
determination  of  the  rights  of  parties  under  it;  third,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  acticuL 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

A.  0.  Brown,  for  appellant. 
Treadwell  Cleveland,  for  respondent. 

O'BRIEN,  J.  In  analyzing  the  complaint,  it  will  be  found  diflB- 
cult  to  determine  the  theory  upon  which  the  plaintiff  predicates 
his  right  to  recover,  whether  as  tenant  in  common  of  the  land,  or  as 
co-owner  with  the  defendant  Wheeler  in  a  lease.  The  special  term 
concluded  that  the  suit  was  brought  by  plaintiff  in  his  double  char- 
acter,— as  cotenant  of  the  land,  and  co-owner  of  the  lease, — and 
that  in  this  double  capacity  he  could  maintain  the  action  for  an 
accounting  and  a  determination  of  the  interests  of  the  other  per- 
sons who,  in  addition  to  himself,  are  named  in  the  will  of  his  father. 
There  is  in  the  complaint  sufficient  to  justify  the  conclusion  that 
the  plaintiff  asserts  a  claim  to  all  the  title  which  his  father  had  in 
the  real  estate,  which  was,  as  averred,  subject  to  a  lease.  There 
is  also  a  statement  tliat  the  defendant  Wheeler  became  the  owner 
in  fee  of  the  balance,  but  such  interest  is  expressly  stated  to  have 
been  subject  to  the  lease.  There  is  no  statement  tiiat,  as  owner  of 
the  fee,  the  defendant  Wheeler  ever  entered  into  possession,  the 
averments  being  that,  by  some  arrangement  with  Nevitt,  who  had 
an  interest  with  the  testator  in  the  lease,  the  defendant  Wheeler 
entered  into  possession  of  the  property,  and  removed  the  ore  for 
which  in  this  action  he  is  called  to  account  We  think  it  clear, 
therefore,  that  it  is  not  as  a  cotenant  in  the  land,  but  as  a  co-owner 
in  the  lease,  that  the  plaintiff  seeks  to  enforce  his  rights  here. 

It  is  extremely  doubtful  whether  the  plaintiff  has  the  right  to 
maintain  such  an  action.  No  bequest  of  the  testator's  interest  in 
the  mining  lease  is  made  to  the  plaintiff,  and,  though  he  be  the  sole 
heir  and  only  descendant,  the  interest  of  the  testator  in  the  lease, 
under  the  statutes  of  our  state,  in  the  absence  of  a  specific  bequest, 
would  go  to  Talmadge,  the  executor,  and  not  to  the  plaintiff,  the 
heir.  2  Rev.  St.  p.  82,  §  6,  subd.  L  It  is  not  necessary,  however, 
for  us  to  determine  the  question,  because  there  is  a  fatal  objection 
to  this  complaint 

The  plaintiff,  in  either  or  both  capacities,  brings  this  action  for 
an  accounting,  and  for  a  determination  of  the  interests  of  himself 
and  others  under  the  will  of  ids  father.  Under  tiie  authorities, 
we  do  not  think  such  an  action  can  be  maintained,  for  the  reasop 
that  a  court  of  equity  will  not  assume  jurisdiction  of  an  action 
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brought  solely  for  an  accounting,  bat  in  an  appropriate  action  it 
may  compel  an  accounting  where  that  is  incidental,  and  not  the 
prime  relief  sought.  The  cases  of  Ludlow  v.  Simond,  2  Caines,  Cas. 
1,  and  Post  v.  Kimberly,  9  Johns.  470,  though  cited  in  support  of 
the  right  to  maintain  such  an  action,  are  really  authorities  for  the 
proposition  which  we  have  stated.  Ludlow  t.  Bimond  was  a  case 
where  the  relief  sought  was  the  enforcement  of  a  guaranty,  and,  as 
incidental  thereto,  an  accounting.  Post  v.  Kimberly  was  an  action 
for  a  discovery.  In  the  former  case  the  chancellor  made  some 
general  statements  as  to  the  jurisdiction  of  a  court  of  equity  in  all 
actions  of  accounting;  and  whether  we  regard  those  as  mere  obiter 
dicta  or  a  summary  of  the  authorities  as  they  then  stood,  the  later 
cases  in  England  and  in  this  country'  do  not  support  the  statement 
there  made,  that  equity  has  assumed  and  will  assume  jurisdiction 
in  all  actions  of  accounting. 

As  said  in  Marvin  v.  Brooks,  94  N.  Y.  80: 

"The  bosla  and  extent  of  the  equitable  Jurisdiction  over  matters  of  account 
appears  to  have  been  seldom  considered  in  our  conrts,  bnt  often  discussed  in 
the  English  authorities.  •  •  •  The  best  considered  review  of  the  authori- 
ties puts  the  equitable  Jurisdiction  niwn  three  grounds,  viz.  the  complicated 
character  of  the  accounts,  the  need  of  a  discovery,  and  the  existence  of  a  fidu- 
ciary or  trust  relation.  •  •  •  The  necessity  for  a  resort  to  equity  for  the 
first  two  reasons  is  now  very  slight,  if  it  can  be  said  to  exist  at  all,  since  a 
court  of  law  can  send  to  a  referee  a  long  account,  too  complicated  for  the 
handling  of  a  Jury,  and  furnishes  by  an  examination  of  the  adverse  party 
before  trial  and  the  production  and  deposit  of  books  and  papers  almost  as 
compete  a  means  of  discovery  as  oould  be  ftunlshed  by  a  court  of  equity. 
Bnt  the  Jurisdiction  of  the  latter  court  over  trusts  and  the  fiduciary  relations 
which  partake  of  that  character  remains,  and  In  such  cases  the  right  to  an 
accounting  seems  well  established,  but  the  existence  of  a  bare  agency  is  not 
sufficient.  If  it  was,  it  would  draw  Into  equity  evoy  case  of  bailment  in 
which  an  account  existed." 

Here  there  is  no  suggestion  that,  as  between  the  plaintiff  and 
Wheeler,  there  is  a  fiduciary  or  trust  relation;  nor  are  there  any 
averments  which,  under  the  authorities,  have  been  held  sufficient  to 
«ntitle  the  plaintiff  to  the  relief  sought  Upon  allegations  from 
which  the  inference  is  to  be  drawn  that  he  is  co-owner  in  the  fee 
or  lease,  the  plaintiff  brings  this  action  simply  for  an  accounting, 
which,  as  we  have  endeavored  to  point  out,  we  do  not  think,  on 
the  authority  of  Marvin  v.  Brooks,  can  be  maintained. 

Our  conclusion  in  no  way  affects  the  right  of  whoever  Is  entitled 
to  do  BO  to  compel  the  defendant  Wheeler,  in  an  appropriate  ac- 
tion, to  respond  for  the  mineral  which  he  has  taken  and  sold,  if 
this  has  been  done  without  right  and  authority.  And  whatever 
may  have  been  the  rule  at  common  law  against  the  right  of  one 
cotenant  to  compel  another  in  possession  to  respond  for  the  value 
of  the  premises  occupied  by  him,  for  the  rents  and  profits  which 
he  may  have  received,  or  for  waste  permitted  or  suffered,  this  must 
be  regarded,  as  long  as  the  case  of  McCabe  t.  McCabe,  18  Hun,  153, 
remains  the  law,  as  settled  in  this  state.  That  was  an  action 
brought  for  the  partition  of  lands  on  which  there  was  a  stone  quarry, 
and  is  authority  for  the  proposition  that  a  tenant  in  common  who 
is  made  a  defendant  may  set  up  in  his  answer  that  the  plaintiff 
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haB  been  in  possession  of  the  premises,  has  collected  the  rents 
thereof,  and  qnarried  and  sold  stone  therefrom,  and  may  require 
an  account  to  be  i*endered  of  the  moneys  so  received  by  tiie  plain- 
tiff, and  hare  an  allowance  made  to  himself  therefor.  As  therein 
said: 

"It  may  be  necessary  to  adhere  to  the  rule  that  for  mere  occnpancy  tbe  co- 
tenant  shall  not  be  liable  to  account  But  there  is  no  reason  to  extend  that 
mle  to  a  case  where  the  cotenant  actually  consumes  or  takes  off  and  disposes 
of  a  part  of  the  property  held  In  common." 

While,  therefore,  in  suits  for  the  partition  of  land,  or  other  ap- 
propriate actions  at  law  between  tenants  in  common,  wherein  it  is 
made  to  appear  that  one  or  the  other  has  consumed  or  destroyed 
part  or  all  of  the  property  held  In  common,  he  will  be  obliged  to 
respond  therefor  to  his  cotenant,  this  is  far  from  saying  that  an 
equitable  action  solely  for  an  accounting  can  be  maintained  by  one 
cotenant  against  another,  who  has  been  guilty  of  appropriating  or 
taking  away  some  portion  of  the  property  owned  by  them  in  com- 
mon. This  inhibition  against  the  right  to  bring  an  action  simply 
for  an  accounting  is,  of  course,  not  confined  merely  to  cotenants, 
bat  applies  to  every  relation  which  may  be  established  between  per- 
sons other  than  fiduciary  or  trust  relations.  It  is  only  between 
persons  who  stand  in  the  latter  relation  that  an  action  simply  for 
an  accounting  can  be  maintained;  and  while  in  other  appropriate 
actions  a  court  of  equity  may  compel  an  accounting,  where  lliat  is 
incidental,  and  not  the  [wimary  relief  sought,  it  will  not  assame 
jurisdiction,  except  in  the  cases  mentioned,  of  a  simple  action  for 
an  accounting.  It  may  be  that  the  policy  which  for  a  long  time 
has  prevailed  of  not  regarding  forms  of  action  may  in  time  destroy 
the  force  of  the  rule  as  laid  down  in  Marvin  v.  Brooks.  And  there 
would  seem  to  be  no  good  reason  for  permitting  a  tenant  in  com- 
mon, though  the  relation  between  him  and  his  cotenant  may  not 
be  fiduciary  or  trust,  when  sued,  to  require  an  accounting  for  min- 
eral removed  and  sold  from  a  mine,  and  yet  denying  him  the  right 
to  maintain  an  action  on  his  own  behalf  against  the  person  so  using 
the  joint  property  for  an  accounting.  We  do  not  regard  it,  how- 
ever, as  an  open  question,  or  one  that  calls  for  discussion,  hold- 
ing as  we  must,  under  the  authority  of  Marvin  v.  Brooks,  that  the 
facts  here  presented  make  an  insufficient  showing  for  the  assump- 
tion of  jurisdiction  by  a  court  of  equity  in  this  action,  which  is 
brought  solely  for  an  accounting. 

The  judgment,  therefore,  must  be  reversed,  and  the  demurrer 
sustained,  with  leave  to  plead  over,  on  payment  of  costs  in  the  ooort 
below  and  of  this  appeaL 

PABKEB,  J,  concurs.     VAN  BRUNT,  P.  J.,  concurs  in  result 
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RITOHIB  ▼.  SEABOARD  NAT.  BANK. 

<0<Mnmon  Pleas  of  New  Totk  City  and  CJoonty,  General  Term.  April  1, 189S.) 

nuonoB  IN  CrTiii  Cases— Pretbbrino  Causb  ok  Calbndak. 

Under  Code  Civ.  Proc.  f  703,  providing  that  a  party  desiring  preference 
of  a  cause  on  tlie  calendar  must  "serve  on  the  opposite  party,  with  bis  no- 
tice of  trial,  a  notice  that  an  application  will  be  made  to  the  court  at  the 
opening  thereof,  for  leave  to  move  the  same  as  a  preferred  cause,"  a  cause 
cannot  be  preferred  where  no  notice  of  trial  has  been  servML 

Appeal  from  trial  term. 

Action  by  Albert  Ritchie,  as  receiver,  against  the  Seaboard  Na- 
tional Bank.  From  so  much  of  an  order  as  denied  plaintiff's 
motion  for  a  preference  of  the  cause,  plaintiff  appeals.    Affirmed. 

Argaed  before  BISGHOFF  and  GIEGEBIGH,  JJ. 

William  D.  Tyndall,  for  appellant 
Herman  Asron,  for  respondent 

BISGHOFF,  J.  The  determination  below  that  the  plaintiff's 
motion  for  a  preference  should  be  denied  is  clearly  to  be  supported. 
In  order  that  the  right  to  a  preference  under  section  791  of  tiie  Code 
of  Givil  Procedure  may  be  preserved  and  successfully  invoked,  it  is 
essential  that  the  party  desiring  the  preference  "serve  upon  the 
opposite  party,  with  his  notice  of  trial,  a  notice  that  an  application 
will  be  made  to  the  conrt  at  the  opening  thereof,  for  leave  to  move 
the  same  as  a  preferred  cause."  Gode  Giv.  Proc.  §  793.  In  the 
present  case,  no  notice  of  trial  having  ever  been  served,  it  results 
that  the  plaintiff's  failure  to  comply  with  the  statutory  require- 
ments deprived  him  of  the  benefit  sought  to  be  availed  ot  Fox  ▼. 
Qvinn,  12  N.  Y.  Bupp.  726.     Order  affirmed,  with  costs. 


ZIMMERHANN  et  aL  V.  BLOOH. 
(Gommon  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  189S.) 

1.  ArpRAh  FROM  DiBTRtOT  CouET— TiMB  OF  Takikg— Vacatiho  Jodgmbnt. 

An  order  setting  aside  a  judgment  and  granting  a  new  trial  in  a  district 
court  of  New  York  City,  being  beyond  the  power  of  the  jnstice,  does 
not  stop  the  running  of  the  time  within  which  an  appeal  must  be  taken 
from  the  Judgment 

Si  Vacating  Judoment— Power  op  Dib'-rtct  Court  of  New  York. 

Laws  1884,  c.  760,  S  1,  provides  that  any  Justice,  after  Judgment  has  been 
rendered  by  him,  may  "set  aside  any  default  taken  In  any  action  tried 
before  or  by  him,  or  vacate,  modify,  or  set  aside  any  Judgement  rendered 
by  blm";  tliat  he  may  award  costs  "as  a  condition  for  opening  any  such 
default,  or  vacating,  modifying,  or  setting  aside  any  such  Judgment,"  and 
"may  likewise,  as  a  condition  for  opening  any  default,  or  vacating,  modify- 
ing, or  setting  aside  any  Judgment,  order  any  defendant  In  default  to  give  an 
undertaking."  HM,  that  the  statute  relates  only  to  Judgments  rendered  by 
default 


Appeal  from  Fifth  district  court 
v.32N.Y.8.no.9— 68 
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.  Action  by  Mosea  Zimmermann  and  others  against  Charles  Bloch. 
From  a  judgment  in  favor  of  defendant,  rendered  by  the  justice 
without  a  jury,  plaintiffs  appeal.    Dismissed. 
Argued  before  BISCHOFP  and  GIEGEBIOH,  JJ. 

Samuel  D.  Levy,  for  appellants. 
Julius  Levy,  for  respondent 

BISCHOFF,  J.  After  active  litigation,  judgment  in  favor  of  the 
defendant  in  this  action  was  rendered  by  the  justice  below,  and 
entered  on  the  22d  day  of  September,  1894.  Within  20  days  there- 
after the  plaintiffs  moved  before  the  justice  that  the  judgment  be 
set  aside,  and  a  new  trial  ordered,  which  motion  was  granted. 
Subsequently,  on  motion  of  the  defendant,  that  order  was  vacated, 
and  on  the  15th  day  of  December,  1894,  plaintiffs  instituted  this 
appeal  from  the  order  last  made.  It  thus  appears  that  the  appeal, 
if  considered  as  taken  from  the  judgment,  was  not  reasonably  insti- 
tuted, a  period  of  more  than  20  days  ha\'ing  elapsed  since  its  entry 
upon  the  docket  (Code  Civ.  Proc.  §§  3046,  3213;  Consolidation  Act, 
§  1438),  and  from  the  respective  orders  no  appeal  would  lie  to  this 
court  (Jacobs  v.  Zeltner,  9  Misc.  Rep.  455,  30  N.  Y;  Supp.  238;  Wens- 
ley  V.  Randolph,  9  Misc.  Rep.  457,  30  N.  Y.  Supp.  239).  But  appel- 
lants contend  that  the  date  of  the  second  order  must  be  taken  as 
the  date  of  the  judgment  by  reason  of  the  fact  that,  pending  the 
expiration  of  the  time  to  appeal  therefrom,  it  became  a  nullity  by 
the  force  of  the  order  vacating  it,  and  that  the  second  order,  by 
vacating  the  first,  revived  the  judgment,  and  fixed  the  date  of  its 
final  rendition.  If  this  view  were  to  be  adopted,  it  would  neces- 
sarily involve  the  result  that  the  judgment,  as  of  that  date,  was 
void,  as  being  rendered  after  the  lapse  of  eight  days  from  the 
date  of  the  trial  (Consolidation  Act,  §  1384;  Bloomer  v.  Merrill,  1 
Daly,  485);  but  is  clear  that  the  order  setting  aside  the  judgment 
and  granting  a  new  trial  was  beyond  the  power  of  the  justice  to 
make,  and  the  judgment  as  rendered  was  in  no  way  affected. 
Therefore  the  appeal  comes  too  late,  and  must  be  dismissed. 

Prior  to  the  late  amendment  of  section  1367  of  the  Consolidation 
Act  (Laws  1882,  c.  410)  by  chapter  750  of  the  Laws  of  1894,*  a 
justice  of  a  district  court  unquestionably  had  no  jurisdiction  to 
set  aside  a  judgment  and  order  a  new  trial  of  a  cause  tried  b^ore 

1  Laws  1894,  c.  750,  |  1,  amends  Laws  1882,  c.  410,  §  1367,  so  as  to  read  u 
follows:  "Any  justice  may,  at  any  time  wltWn  twenty  days  after  jndsment 
has  been  rendered  by  him,  upon  motion,  duly  made,  open  and  set  aside  any 
•default  taken  In  any  action  tried  before  or  by  him,  or  vacate,  modify  or  set 
aside  any  judgment  rendered  by  him,  and  may  award  such  costi,  not  exceed- 
ing ten  dollars,  as  a  condition  for  opoilng  any  such  default  or  vacating,  modi- 
fying or  setting  aside  any  such  judgment  against  any  party  to  the  actton,  as 
In  his  discretion  shall  be  just  and  proper.  He  may,  likewise,  as  a  conditioii 
for  opening  any  default  or  vacating,  modifying  or  setting  aside  any  judgment, 
order  any  defendant  in  default  to  give  an  undertaking  with  sufficient  sureties 
to  the  effect  that  such  defendant  will  not  sell,  assign  or  transfer  any  of  his 
property  with  intent  to  hinder,  delay  or  defraud  the  plaintiff  In  the  coUectloD 
of  his  claim  or  demand  if  the  plaintiff  shall  prevail  on  the  trial  of  such  actioa. 
and  that  such  defendant  or  his  sureties  will  pay  the  amount  of  any  Judgment 
recovered  against  such  defendant  in  such  action." 
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him  (Bloomingdale  7.  Adler,  7  Misc.  Bep.  182,  27  N.  Y.  Sapp.  321; 
Schwartz  v.  Wechler  [Com.  PI.  N.  Y.]  20  N.  Y.  Supp.  861);  but  it  is 
<:Iaimed  that  this  power  has  been  given  by  the  amendatory  act 
noted.  Such  is  not  its  effect  The  act  cannot  be  construed  as 
relating  to  judgments  other  than  those  rendered  upon  a  default. 
Nothing  therein  contained  gives  a  justice  power  to  order  a  new 
trial,  and  the  jurisdiction  to  "vacate,  modify,  and  set  aside"  clearly 
appears  to  have  been  intended  as  but  auxiliary  to  the  power  to  set 
aside  a  default.  If  the  first  sentence  of  the  statute  leaves  any 
doubt  as  to  the  question,  it  is  removed  by  the  last,  which  provides: 
"He  [the  justice]  may  likewise,  as  a  condition  for  oi)ening  any  such 
default,  or  vacating,  modifying  or  setting  aside  any  judgment,  order 
any  defendant  in  default  to  give  an  undertaking,"  etc.,  that  he  will 
not  delay  plaintiff's  collection  of  his  claim  "if  the  plaintiff  shall 
prevail  on  the  trial  of  such  action."  We  may  well  point  out  the 
situation  which  would  be  presented  by  the  opposite  construction  of 
the  act  A  defeated  litigant  would  be  required  to  await  the  ex- 
piration of  the  time  within  which  the  justice  would  have  power 
to  vacate  or  modify  the  judgment  in  order  that  a  definite  position 
upon  appeal  might  be  intelligently  assured,  yet  the  expiration  of  this 
period  would  mark  the  limit  of  the  time  to  appeal.  Our  conclu- 
sion is  that  by  the  judgment  originally  rendered  upon  the  trial  of 
this  action  the  cause  was  determined.  The  first  order  made  there- 
after was  a  nullity,  and  that  from  which  this  appeal  is  taken  was 
necessarily  without  significance.  Appeal  dismissed,  but,  under  the 
circumstances  of  the  case,  without  costs. 


IxlMB  et  al.  v.  TRAITEL  et  aL 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    April  1,  1805.) 

Salb — Dklivkrt  of  Exobssive  Quantity. 

Plalntlffa  declined  to  sell  a  small  amount  of  lithographing  stone,  which 
defendants  offered  to  buy,  but  proposed  that  defendants  should  take  all 
in  Steele,  which  was  approximated  by  plaintiffs  "to  be  between  two  and 
three  tons,"  to  which  defendants  assented.  The  amount  of  the  stone  de- 
livered by  plaintiffs  was  between  nine  and  ten  tons.  As  soon  as  defend- 
ants  discovered  the  quantity  that  had  been  delivered,  they  wrote  plaintiffs 
that  they  only  agreed  to  buy  between  two  and  three  tons,  and  that  the 
excess  over  that  amount  was  at  plaintiffs'  disposal.  Held,  that  plaintiffs 
were  not  entitled  to  recover  for  more  than  three  tons. 

Appeal  from  Eighth  district  court 

Action  by  Joseph  Lamb  and  another  against  Benjamin  D.  Traitel 
and  others  for  the  price  of  goods  sold  and  delivered.  Prom  a  judg- 
ment In  favor  of  plaintiffs,  rendered  by  the  justice  without  a  jury, 
for  a  part  only  of  the  amount  sued  for,  plaintiffs  appeal.     Affirmed. 

Argued  before  BI8CH0FF  and  GIEGEBICH,  JJ. 

Albridge  G.  Smitli,  for  appellants. 
P.  C.  Talman,  for  respondents 

BISOHOFF,  J.  This  action  was  brought  to  recover  the  agreed 
price,  as  alleged,  of  19,718  pounds  of  lithographing  stone  sold  and 
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delivered  by  plaintiffs  to  defendants.  The  facts  in  tlie  case  appear 
to  be  tiiat  the  defendants,  being  in  need  of  some  small  qnantitT  of 
this  stone,  approached  the  plaintiffs  with  an  offer  of  purchase. 
Plaintiffs  declined  to  sell  the  small  amount  required,  but  proposed 
a  sale  at  the  price  of  one  cent  per  poond,  should  defendants  take  all 
in  stock  at  that  price.  The  amount  in  stock  was  approximated  by 
plaintiffs  to  be  "between  two  and  three  tons,"  and  defendants  there- 
upon concluded  the  agreement  upon  the  terms  stated.  The  stone 
was  then  carted  from  plaintiffs'  places  of  storage  by  defendants' 
employ^,  whose  duties  comprised  merely  the  mechanical  acts  of 
loading  and  transferring  what  was  offered;  and  the  amount  so 
taken  was  checked  off  by  plaintiffs'  servant,  but  no  tally  was  made 
by  defendants.  Thereafter  a  bill  for  the  price  of  19,718  pounds, 
the  amount  which  was  actually  taken,  was  sent  to  defendants,  who 
replied  by  letter,  wherein,  after  stating  the  agreement,  they  con- 
cluded as  follows: 

"If  we  have  received  more  than  3,000  pounds,  this  Is  the  first  intimatlmi  ot 
It.  We  don't  want  more.  This  Is  all  we  agreed  to  purchase.  Balance  Is  at 
your  disposal,  and  we  shall  expect  to  be  reimbursed  for  the  cartage  on  this 
balance." 

The  defendants  shortly  aiftcrwards  wrote  again,  correcting  the 
mistake  which  was  made  in  the  statement  that  a  sale  of  but  3,000 
pounds  was  agreed'  upon,  and  stated  that  they  wwe  prepared  to  pay 
for  "between  two  and  three  tons."  The  justice  rendered  judgment 
in  favor  of  the  plaintiffs  for  the  value  of  three  tons,  which  sum  had 
been  tendered  by  defendants,  and  paid  into  court,  and  the  plaintiffs 
have  taken  this  appeal. 

In  our  view,  the  determination  below  is  clearly  to  be  given  sup- 
port. Defendants  agreed  to  take  plaintiffs'  whole  stock  of  stone, 
of  which  they  accordingly  accepted  delivery  without  actual  exam- 
ination into  the  quantity  received;  but  this  was  in  reliance  upon 
plaintiffs'  representations  that  the  amount  thus  to  be  purchased 
was  between  two  and  three  tons,  and  upon  this  representation  they 
had  a  right  to  rely.  Certainly,  they  were  not  required  to  retain 
and  pay  for  a  quantity  so  greatly  in  excess  of  the  agreement  as  that 
delivered, — ^between  nine  and  ten  tons.  Immediately  upon  dis- 
covery of  the  facts,  they  disaffirmed  the  sale,  as  to  the  excess,  and 
tendered  such  excess  to  plaintiffs.  This  tender  was  sufficient, 
without  an  actual  retui-n.  Hayden  v.  Demets,  53  N.  Y.  429;  Iron 
Co.  V.  Pope,  108  N.  Y.  236, 15  N.  E.  .^135,  21  Am.'&  Eng.  Enc  Law,  p. 
657,  and  cases  cited.  Nor  were  defendants  in  fault  in  that  they  did 
not  tender  back  the  whole  quantity  received.  Upon  a  delivery 
excessive  of  the  quantity  called  for  by  the  contract,  they  had  a 
right  to  stand  upon  the  agreement,  and  repudiate  the  delivery  as 
to  the  excess.  Hart  v.  Mills,  15  Mees.  &  W.  85;  Benj.  Sales,  §5 
689,  691;  21  Am.  &  Eng.  Enc.  Law,  p.  540;  Cross  v.  Eglin,  2  Bam. 
&  Adol.  106.  Similarly,  In  Scott  v.  Warner,  2  Lans.  49,  a  recovery 
was  had  in  the  case  of  mutual  mistake  resulting  in  the  delivery  of 
a  smaller  quantity  than  that  intended,  where  the  plaintiff  had  not 
rescinded  the  sale,  nor  returned  the  goods  delivered.  The  judg- 
ment must  be  affirmed,  with  costs. 
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VRBBDMAN  T.  LOOMI& 
<Coinmon  Pleas  of  New  York  City  and  Ooonty.  0«aeral  Term.   April  1, 189B.) 

SiVIDBNCE— PaROIi  to  AKFECT    WmTIHO. 

Where  defendant  in  an  action  by  the  receiver  of  a  club  to  recover  does 
seeks  to  set  off  scrip  which  according  to  Its  terms  was  redeemable  at  a 
future  day,  he  cannot  testify  to  a  parol  agreement  between  himself  and 
the  officers  of  the  dtb  that  the  scrip  was  to  be  received  In  satisfaction  for 
dues,  whenever  tendered. 

Appeal  from  Seventh  district  conrt 

Action  by  Andrew  Freedman,  as  receiver,  ett,  against  Prank 
Lioomis.  Prom  a  judgment  in  favor  of  defendant,  rendered  by  a 
justice  without  a  jury,  plaintiff  appeals.     Reversed. 

Argued  before  BISCHOPP  and  GIEaEBICH,  JJ. 

Howard  8.  Gans,  for  appellant 
Heniy  B.  Dwyer,  for  respondent. 

BISCHOPP,  J.     In  an  action  by  the  receiver  of  the  Manhattan 
Athletic  Club  to  recover  the  sum  of  |25,  the  amount  of  certain 
semiannual  dues  alleged  to  be  owing  to  that  institution  from  de- 
fendant, the  cause  of  action  was  admitted;  and  the  trial  proceeded 
upon  the  issue  raised  by  the  answer,  wherein  a  set-off  was  claimed 
upon   certain  evidences   of  indebtedness,   in  the  form   of  scrip, 
issued  by  the  club.     This  scrip,  according  to  its  terms,  was  to  be 
redeemed  on  the  1st  day  of  January,  1898,  unless  the  club  should 
exercise  an  option  to  pay  the  same  before  that  date,  and  this 
option  was  not  shown  to  have  been  exercised.     It  thus  appears 
that  the  defendant's  claim  had  not  accrued  prior  to  the  plaintiff's 
appointment  as  receiver,  and  hence  could  not  be  allowed  as  a  set- 
off in  this  action.     Pera  v.  Wickham,  135  N.  Y.  230,  31  N.  E.  102& 
Defendant,  however,  was  permitted  to  testify,  over  repeated  objec- 
tions and  exceptions  duly  taken,  to  a  parol  agreement  entered  into 
with  him  by  the  oflQcers  of  the  club,  whereby  this  scrip  was  to  be 
received  in  satisfaction  of  indebtedness  for  dues  and  house  account, 
when  tendered.     Por  the  error  apparent  in  the  admission  of  this 
evidence,  the  judgment  must  be  reversed.     The  certificates  of  in- 
debtedness were,  upon  their  face,  complete,  as  an  expression  of  the 
agreement  entered  into  and  the  obligation  assumed;  and  the  testi- 
mony admitted  was  solely  for  the  purpose  of  showing  another  and 
earlier  agreement,  inconsistent  with  that  expressed,  in  altering  the 
time  and  method   of  payment   as   provided.     The   plaintiff  was 
clearly  entitled  to  its  exclusion.    Willse  v.  Whitaker,  22  Hun,  242; 
Thompson  v.  Ketcham,  8  Johns.  146;  Van  Allen  v.  Allen,  1  Hilt  525; 
Store  Service  Co.  v.  Hartnng  (Com.  PI.  N.  Y.)  19  N.  Y.  Supp.  233; 
Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961;  Case  v.  Bridge  Co.,  134 
N.  Y.  81,  31  N.  E.  254.     Judgment  reversed,  and  new  triS  ordered, 
with  costs  to  appellant,  to  abide  event 
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(11  Misc.  Rep.  184.) 

MOSS  T.  COHBN  et  aL 

(Common  Pleas  of  New  Tork  City  and  Cotmty,  Special  Term.  Jaaoaiy,  1895.) 

1.   COHTSACTS — PaBTIBB — MATTER   DkSCRIPTIO   PbBSONAE. 

A  bond  executed  to  "S.,  executrix,  and  R.  and  D.,  executors,  etc.,  ot  &, 
deceased,  and  to  them  and  each  of  them  severally  and  IndiTidnaUy," 
given  to  indemnify  the  obligees  against  the  consequences  to  them  of  a 
contemplated  devastavit,  runs  to  the  obligees  personally,  as  the  words 
"execuWx,"  etc.,  are  merely  descrlptio  personae. 
8b  Same — Validity— Pubmo  Policy. 

A  bond  given  to  Indemnify  executors  against  a  contemplated  devastavit 
of  the  estate  Is  void  as  against  public  policy. 

Action  by  Ralph  Moss,  individually  and  as  snrriring  execntor, 
against  Jacob  Cohen  and  others,  on  a  bond  given  by  defendants 
to  indemnify  plaintiff  against  loss  which  might  result  from  the 
diversion  of  a  trust  fund.  Plaintiff  demurs  to  parts  of  the  answers. 
(Tomplalnt  dismissed. 

Weed,  Henry  &  Meyers,  for  plaintiff. 

Abraham  Cohen,  for  defendants. 

BISCHOPF,  J.  The  action  is  upon  a  bond  executed  by  the  de- 
fendants, as  obligors,  to  "Sophia  Moss,  executrix,  and  Ralph  Moss 
and  David  Moss,  executors,  etc.,  of  Solomon  D.  Moss,  deceased, 
and  to  them  and  each  of  them  severally  and  individually,"  in  a 
specified  sum,  to  be  paid  "to  the  said  Sophia  Moss,  Ralph  Moss, 
and  David  Moss,  as  aforesaid,  their  legal  representatives  or  assigns." 
Clearly,  the  literal  sense  of  the  obligation  is  that  the  obligors  there- 
by intended  to  be  bound  to  the  obligees  personally,  and  not  to 
them  in  their  representative  capacities,  the  words  "executrix"  and 
"executors"  of  the  will  of  Solomon  D.  Moss,  deceased,  being  de- 
scrlptio personae  only.  Peck  v.  Mallams,  10  N.  Y.  509;  Idtchfield 
V.  Flint,  104  N.  Y.  543,  11  N.  E.  58.  Nor  is  the  actual  intent  of 
the  parties  at  the  time  of  the  execution  and  delivery  of  the  bond, 
as  it  is  to  be  gathered  from  the  allegations  of  the  complaint  at 
variance  with  the  literal  sense  of  the  language  employed.  The 
bond  was  given  to  indemnify  the  obligees  against  the  consequences 
to  them  of  a  contemplated  devastavit  in  their  offices  as  executrix 
and  executors,  etc.,  of  Solomon  D.  Moss,  deceased;  irrefragably  a 
personal  liability.  5  Am.  &  Eng.  Enc.  Law,  658;  7  Am.  &  Eng. 
Enc.  Law,  346.  At  its  maturity,  therefore,  a  cause  of  action  ac- 
crued, if  at  all,  to  the  obligees  personally,  and  not  to  them  as 
executrix  and  executors,  respectively. 

The  defendants  severally  answered,  interposing  as  defenses  that 
the  bond  was  given  for  an  illegal  consideration,  that  it  has  not 
matured,  and  that  the  action  was  not  commenced  within  the  time 
prescribed  by  law.  To  these  defenses  the  plaintiff  demurred  for 
insufficiency.  Upon  the  trial  of  a  demurrer  to  the  answer,  how- 
ever, for  deficiency  in  substance,  judgment  must,  in  any  event,  be 
rendered  for  the  defendant  if  the  complaint  is  open  to  the  same 
objection.  5  Am.  &  Eng.  Enc.  Law,  560,  and  authorities  collated 
in  the  notes;  Williams  v.  Boyle,  1  Misc.  Rep.  364,  20  N.  Y.  Supp. 
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720;  Coming  t.  Boosevelt  (Snp.)  11  N.  T.  Snpp.  76a  For  the  rea- 
Bona  stated  above,  the  complaint  fails  to  sliow  a  cause  of  action 
in  the  plaintiff  as  executor.  I  am  of  the  opinion  that  it  also  fails 
to  show  a  cause  of  action  in  him  personally. 

The  bond  is  annexed  to  and  made  a  part  of  the  complaint  Ipsis- 
simis  verbis,  and,  taking  the  recitals  of  the  one  with  the  allega- 
tions of  the  other,  it  appears  that  Solomon  D.  Moss  died  in  1866, 
leaving  a  last  will  and  testament,  wherein  and  whereby  he  disposed 
of  his  rewduary  estate  tQ  his  executrix  and  executors,  in  trust 
to  pay  the  income  thereof  to  his  widow  for  life,  upon  her  death 
to  pay  the  income  of  }12,000  to  his  daughter,  Fanny  Cohen,  for 
life,  and  upon  the  death  of  the  daughter  to  distribute  the  principal 
snm  set  apart  for  her  use  among  her  then  surviving  issue;  that 
the  widow  and  the  testator's  two  sons,  Ralph  and  David,  were 
named  as  executrix  and  executors,  respectively,  of  the  will;  that 
the  will  was  admitted  to  probate,  and  that  the  executrix  and  exec- 
ntors  named  duly  qualified  as  such;  that  to  induce  the  daughter, 
Fanny  Cohen,  to  forego  a  contest  of  her  father's  will,  an  arrange- 
ment was  entered  into,  whereby  the  executrix  and  Executors  agreed 
to  pay  her  at  once  |6,000  of  the  sum  to  be  set  apart  for  her  and 
her  issue  upon  her  mother's  death,  and  she  agreed  in  return  to  in- 
demnify the  executrix  and  executors  against  any  further  payment 
of  the  same  sum;  that  this  arrangement  was  carried  out  by  the 
payment  of  the  money  and  the  delivery  of  the  bond  of  indemnity 
upon  which  this  action  is  brought,  executed  by  the  said  Fanny 
Cohen  and  her  husband  as  obligors;  that  thereafter,  in  appropriate 
proceedings  instituted  in  the  surrogate's  court,  the  plaintiff,  at  the 
time  the  sole  surviving  executor,  was  permitt^  to  resign  his  trust 
in  respect  to  the  fund  directed  to  be  set  apart  for  the  benefit  of 
the  said  Fanny  Cohen  and  her  issue,  and  that  the  Farmers'  Loan 
&  Trust  Company  was  appointed  trustee  in  his  place  and  stead; 
that  in  such  proceedings,  the  said  Fanny  Cohen  objecting  to  the 
plaintiff's  accounts  as  such  trustee,  he  was  not  credited  with  the 
payment  of  the  f  6,000  to  her,  but  was  directed  to  pay,  and  did  pay, 
the  full  amount  of  the  ti-ust  fund  to  the  substituted  trustee.  This 
payment,  so  made  under  the  direction  of  the  surrogate's  court,  it 
is  contended,  was  an  event  upon  the  happening  of  which  the  bond 
was,  pursuant  to  its  terms,  to  mature.    Hence  this  action. 

Waiving  any  question  respecting  the  maturity  of  the  bond,  it 
remains  that  its  enforcement  would  be  in  contravention  of  public 
policy  and  law.  The  intended  obligation  never  had  an  inception; 
it  was  void  ab  initio;  and  therefore  never  was  and  is  not  action- 
able. The  agreement  for  which  the  bond  constituted  a  considera- 
tion was  that  the  obligees  should,  by  diverting  trust  funds,  com- 
mit a  breach  of  trust,  a  devastavit  in  their  ofiQces,  respectively,  of 
executrix  and  executors  of  and  trustees  under  the  will  of  Solo- 
mon D.  Moss,  deceased.  That  a*promise  of  indemnity  made  under 
such  circumstances  is  void  as  against  public  policy  is  a  proposition 
abundantly  sustained  in  principle  and  by  authority.  Greenh.  Pub. 
Pol.  211,  306;  1  Whart.  Cont  §  408;  1  Lewin,  Trusts,  349;  Pierson 
V.  Thompson,  1  Edw.  Ch.  212,  218;   Coventry  v.  Barton,  17  Johns. 
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142;  Love  ▼.  Palmer,  7  Johns.  169;  Bichmond  t.  Boberts,  Id.  319; 
Webber  t.  Blunt,  19  Wend.  190;  Griffiths  v.  Hardenbergh,  41  N.  Y. 
464,  469;  10  Am.  &  Eng.  Enc.  Law,  406,  and  cases  cited  in  note  1. 
"Ex  dolo  malo  non  oritur  actio."  Broom,  Leg.  Max.  (8th  Am.  Ed.) 
729  et  seq.  "Pacta  quae  turpem  causam  continent  non  sunt  ob- 
servanda."  Id.  732  et  seq.  Hence,  "In  pari  delicto  melior  est  con- 
ditio possidentis."  Id.  My  attention  was  called  to  Wetmore  v. 
Porter,  92  N.  Y.  76,  where  it  was  held  that  a  trustee,  as  sach,  is 
not  in  pari  delicto  with  one  to  whom  he  has  tortiously  disposed 
of  trust  assets  with  notice  of  their  quklity,  and  that  the  former 
may,  therefore,  notwithstanding  his  own  collusive  conduct,  recover 
the  assets  from  the  latter.  The  principles  enunciated  in  that  and 
like  cases  (Lee  v.  Horton,  104  N.  Y.  538,  11  N.  £.  51;  Zimmerman 
V.  Kinkle,  108  N.  Y.  282, 15  N.  E.  407;  Deobold  v.  Oppermann,  lU 
N.  Y.  .'SSI,  19  N.  E.  94;  Place  v.  Hayward,  117  N.  Y.  487,  23  N.  E. 
25;  Hood  v.  Hayward,  124  N.  Y.  1,  26  N.  E.  831),  howev»,  are  not 
controlling  in  the  case  at  bar.  In  the  several  cases  last  above  re- 
ferred to,  the  action  was  by  the  trustee  as  such,  and  in  disa£Brm- 
ance  of  the  unlawful  transfer.  Here  the  action  is  for  the  benefit 
of  the  executor  personally,  and,  by  proceeding  upon  the  bond,  is 
in  affirmance  of  the  prohibited  agreement  There  should  be  judg- 
ment for  the  defendants  for  the  dismissal  of  the  complaint;  wi& 
costs.    Complaint  dismissed,  with  costs. 


ai  Misc.  Kep.  592.) 

HALSTED  T.  HAIiSTBD. 

(Oommon  Pleas  of  Mew  York  City  and  County,  Special  Term.    Mardi,  189Bi.) 

DrroKOB — Counsei,  Fees  Pending  Afpbai. 

Counsel  fees  may  be  granted  to  tbe  wife  pending  ber  appeal  in  an  action 
a^lnst  ber  for  divorce,  where  it  appears  tbat  tbe  appeal  is  taken  in  good 
faitb,  and  tot  a  reasonable  cause. 

Action  by  Charles  S.  Halsted  against  Sarah  Halsted  for  di- 
vorce. Defendant  moves  to  compel  plaintiff  to  pay  counsel  fees  to 
enable  her  to  prosecute  her  appeal  from  the  judgment  against  her. 

For  former  reports,  see  26  N.  Y.  Supp.  758,  and  27  N.  Y.  Supp^  40& 

Henry  D.  Hotchkiss,  for  defendant 
George  W.  Oarr,  for  plaintifF. 

GIEGEBIOH,  J.  This  is  a  motion  by  the  defendant  to  compd 
the  plaintiff  to  pay  counsel  fees  to  enable  her  to  prosecute  her  ap- 
peal from  a  judgment  of  divorce  granted  and  entered  against  her 
on  the  report  of  a  referee,  together  with  the  expenses  of  aoch 
appeal,  and  the  referee's  fees  for  settling  the  proposed  case. 

It  is  the  settled  law  of  this  state  that  the  power  of  the  cout 
to  grant  alimony  and  counsel  fees  In  matrimonial  actions,  daring 
their  pendency,  is  not  limited  to  applications  made  before  the  entry  of 
the  final  judgment,  but  may  be  exercised  during  the  pendency  of  an 
appeal,  and  until  the  final  determination  of  tiie  action,  and  that 
although  judgment  finally,  for  the  purposes  of  an  appeal,  is  entered. 
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the  action  is  still  pending;  in  otiier  words,  an  action,  within  the 
purview  of  section  1769  of  the  Code,  is  pending  as  long  as  the 
appeal  is  undetermined.  McBride  y.  McBride,  119  If.  Y.  519,  23 
N.  E.  1065.  See  McCarthy  v.  McCarthy,  137  N.  Y.  500-503,  33  N.  E. 
550.  The  granting  of  counsel  fees  and  alimony  pending  an  appeal 
is  sanctioned  by  adjudications  in  other  jurisdictions.  Chaftee  t. 
Chaffee,  14  Mich.  463;  Zeigenfuss  t.  Zeigenfass,  21  Mich.  414;  Holt- 
hoefer  v.  Holthoefer,  47  Mich.  643, 11  N.  W.  160;  Kranse  v.  Krause, 
23  Wis.  353;  Friend  v.  Friend,  65  Wis.  412,  27  N.  W.  34;  Clark- 
son  T.  Clarkson,  20  Ma  App.  94;  Doolittle  v.  Doolittle,  78  Iowa,  691, 
43  N.  W.  616;  Bohnert  t.  Bohnert,  91  Cal.  428,  27  Pac.  732; 
"Van  Voorhis  v.  Van  Voorhis  (Mich.)  61  N.  W.  281;  Disborough  v. 
Disborongh,  61  N.  J.  £q.  306,  28  Atl.  3.  See,  also,  cases  cited  under 
note  to  Methvin  y.  Methvin,  60  Am.  Dec.  p.  674;  Bish.  Mar.  & 
Diy.  §  957.  But  the  allowance  of  alimony  or  counsel  fees  to  the 
wife  pending  an  appeal  is  not  a  matter  of  right  In  Krause  y. 
Krause,  supra,  the  court  said  it  "must  always  look  into  the  rec- 
ord so  far  as  to  determine  whether  the  appeal  is  obviously  without 
merits."  And  this  rule  was  recognized  in  the  case  of  Friend  y. 
Friend,  supra,  in  which  the  wife  brought  an  action  for  divorce 
on  the  ground  of  nonsupport  The  complaint  was  dismissed,  and 
she  appealed  from  the  judgment  of  dismissal,  and,  pending  such 
appeal,  applied  for  alimony  and  counsel  fee.  In  Zeigenfuss  v.  Zei- 
genfuss, supra,  and  Holthoefer  v.  Holthoefer,  supra,  the  court  held 
there  should  be  a  certificate  that  the  appeal  is  in  good  faith,  or 
a  showing  by  counsel  to  that  effect.  In  Bohnert  v.  Bohnert,  supra, 
the  court  ordered  the  husband  to  pay  for  the  expenses  of  the  wife's 
appeal  from  a  judgment  of  divorce  against  her,  on  her  showing 
that  she  wished,  in  good  faith,  to  appeal.  In  Van  Voorhis  v.  Van 
Voorhis,  supra, -the  husband  was  ordered  to  pay  the  costs  of  per- 
fecting the  wife's  appeal  from  a  decree  dissolving  the  marriage,  on 
the  certificate  of  a  member  of  the  bar,  in  good  standing,  that  her 
appeal  was  meritorious.  In  Disborough  v.  Disborough,  supra,  the 
wife  was  allowed  alimony  and  counsel  fees  pending  an  appeal 
taken  by  her  in  apparent  good  faith  from  a  decree  dismissing  her 
bill  for  a  divorce. 

From  a  consideration  of  these  cases,  the  rule  seems  to  me  to  be 
established  that  alimony  and  counsel  fees  may  well  be  granted  to 
the  wife  pending  her  appeal  in  a  matrimonial  action,  should  it 
api>ear  that  the  appeal  is  in  good  faith,  and  for  a  reasonable  cause. 
A  careful  consideration  of  the  papers  submitted  upon  this  appli- 
cation convinces  me  that  the  defendant's  appeal  is  not  a  frivolous 
one,  and  that  the  same  has  been  taken  in  good  faith,  and  for  reason- 
able cause.  The  trial  of  this  cause  before  the  referee  extended 
over  a  period  of  15  months.  The  record  of  the  case  is  very  volumi- 
Dons,  covering  2,939  typewritten  pages  of  testimony.  Numerous 
exceptions  were  taken  to  the  rulings  of  the  referee.  The  inter- 
ests at  stake  are  not  only  of  great  moment  to  the  parties  concerned, 
but  to  the  public,  in  whose  interest,  beside  that  of  the  parties, 
the  court's  action  is  to  be  directed  in  suits  for  divorce.  Fanning  v. 
P&nning  (Com.  PI.  N.  Y.)  20  N.  Y.  Supp.  849.    In  view  of  these  cir- 
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cmnstances,  and  of  the  fact  that  the  plaintiff  has  abundant  means 
and  that  the  defendant  has  none,  I  think  the  plaintiff  should  famish 
the  defendant  with  the  necessary  means  to  prosecute  her  appeaL 
Therefore,  the  plaintiff  should  be  required,  within  30  days  after  en- 
try of  the  wder,  to  pay  a  counsel  fee  of  |500,  to  enable  the  defend- 
ant to  carry  on  her  appeal,  and  deposit  with  the  clerk  of  this  court 
|2,000,  to  meet  the  necessary  expenses  for  typewriting,  printing 
(Chaffee  v.  Chaffee,  supra;  Doolittle  v.  Doolittle,  supra),  and  ref- 
eree's fees  for  settling  case  on  appeal,  who  shall  apply  the  same  ac- 
cording to  the  directions  of  the  court,  made  from  time  to  time  in 
the  matter.  The  balance,  if  any,  shall  be  repaid  by  the  clerk  to  the 
plaintiff.    Order  to  be  settled  on  two  days'  notice. 


COHEN  V.  C50HBN. 

(Common  Pleas  of  New  Tork  City  and  County,  Special  Term.   March  90, 1896i> 

l.^DrvoBCK— Alimony  Pendente  Lite. 

Where  defendant  in  an  action  for  divorce  on  the  ground  of  adultery  de- 
nies the  charge  on  oath,  she  will  be  granted  an  allowance  for  counsel  fees 
pending  the  action,  though  plaintiff  submits  affidavits  In  support  of  tbe 
charges,  unless  her  guUt  appears  beyond  reasonable  doubt 
3.  Sake — Poverty  ov  Hcsband. 

In  an  action  by  a  husband  for  a  divorce  on  the  ground  of  adultery,  hit 
poverty  is  no  defense  to  an  application  for  alimony  pendente  Ute. 

Action  by  Bernard  Cohen  against  Carrie  Cohen  for  divorce.  De- 
fendant moves  for  an  allowance  for  counsel  fees  to  enable  her  to 
defend  the  action.    Granted. 

Joseph  I.  Green,  for  defendant 
William  N.  Loew,  for  plaintiff. 

GIEGEBICH,  J.  This  is  an  application  by  the  wife  for  counsel 
fees  to  enable  her  to  defend  the  action,  which  is  brought  by  the  hus- 
band for  a  divorce  on  the  ground  of  adultery,  "^lere  the  wife 
denies  on  oath  the  charge,  she  is  entitled  to  such  allowance,  even 
though  the  afQdavits  read  on  the  part  of  the  husband  show  her 
guilt  (Osgood  v.  Osgood,  2  Paige,  621;  Hallock  v.  Hallock,  4  How. 
Pr.  160;  Frickel  v.  Frickel,  4  Misc.  Rep.  382,  24  N.  Y.  Bupp.  483)» 
"unless,"  as  was  said  by  Judge  Glldersleeve  in  the  case  last  cited, 
"it  appears  clear  beyond  reasonable  doubt  that  the  ultimate  success 
of  the  husband  in  the  litigation  is  inevitable."  The  defendant  takes 
oath  in  denial  of  the  charges,  and  in  view  of  this  denial,  and  of  the 
allegations  contained  in  her  moving  a£Qdavit,  although  the  latter 
are  very  vague  in  character,  there  is  no  justification,  under  the 
authorities,  for  deciding  the  question  of  her  guUt  upon  such  con- 
flicting affidavits.  Leslie  v.  Leslie,  6  Abb.  Pr.  QH.  S.)  193;  Frickel  v. 
Frickel,  supra;  Hallock  v.  Hallock,  supra.  A  careful  consideration 
of  the  papers  submitted  satisfies  me  that  the  plaintiff  is  absolutely 
without  means;  but  his  poverty  is  no  defense  to  the  application. 
Hallock  V.  Hallock,  supra;  Frickel  v.  Frickel,  supra.  He  must,  in 
an  action  of  this  character,  either  furnish  the  wife  with  money  to 
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enable  her  to  make  her  defense,  or  abandon  the  action.  Purcell  v. 
Popcell,  3  Edw.  Ch.  194.  Great  injustice  might  be  done  if  the  hus- 
band were  not  compelled  to  furnish  to  his  wife  the  means  of  having 
so  important  a  question  of  fact  as  is  involved  in  this  action  decided 
In  the  usual  manner.  Hallock  v.  Hallock,  supra.  It  Is  proper,  how- 
ever, to  take  into  consideration  the  pectmiary  ability  of  the  husband, 
and  the  circumstances  in  life  of  the  parties,  in  fixing  the  amount  of 
the  allowance.  Hallock  v.  Hallock,  supra.  Prom  a  consideration 
of  these  matters,  as  well  as  of  the  facta  and  circumstances  of  the 
case,  as  disclosed  by  the  papers  submitted  upon  this  motion,  I  am 
of  the  opinion  that  the  defendant  should  have  a  counsel  fee  of  |26 
to  defend  the  action,  which  the  plaintiff  should  pay  within  five  days 
after  the  entry  of  the  order. 


(11  Misc.  Rep.  583.) 

810KLBS  V.  HBROIiD. 

(Common  Pleas  of  New  York  City  and  County,  Trial  Term.    Marcli,  1895.) 

1.  Contract— CoHSTDKRATiON. 

Forbearance  by  the  banking  department,  at  the  request  of  a  shareholder 
and  depositor,  to  close  an  insolvent  bank,  is  a  good  consideration  for  a 
promise  by  such  shareholder  and  depositor  to  make  good  the  capital  of  the 
bank. 

5.  Same— EsTOPFST.  to  Dent. 

In  any  event,  defendant  is  estopped  to  contest  the  validity  of  such  prom- 
ise for  want  of  consideration. 
8.  Bamb— Who  mat  Sue. 

A  note  given  to  the  bank  in  fulfillment  of  such  promise  is  enforceable  at 
the  suit  of  the  bank. 
4  Banks  and  Bankino — Powers  of  Banking  Dkpabtmbnt. 

Such  agreement  by  the  banking  department,  not  to  dose  the  bank,  is 
not  ultra  vires,  or  against  pvblic  policy. 

6.  Same- AoRSBMENT  to  Rbflack  Lost  Capital. 

An  offer  to  a  bank  to  replace  Its  lost  capital  if  it  wUl  continue  business, 
upon  acceptance,  becomes  a  binding  contract,  and  may  be  enforced  by  the 
bank. 
8.  Same— Assets. 

A  note  payable  on  demand,  given  in  pursuance  of  such  contract  to  re- 
place the  lost  capital  of  the  bank,  is  an  asset  of  the  bank,  and  is  enforcea>- 
ble  before  exhaustion  of  other  assets. 
(Syllabus  by  the  Court) 

Action  by  David  B.  Sickles,  as  receiver,  against  Qeorge  Herold^ 
on  a  promissory  note.  By  stipulation  of  the  parties,  the  cause  wa» 
tried  by  the  court  without  a  jury.     Judgment  for  plaintiff. 

Cteorge  M.  Mackellar,  for  plaintiff. 
Oharles  E.  Hughes,  for  defendant 

PBYOE,  J.  The  action  is  against  the  maker  of  a  promissory  note 
for  |5,000,  payable  on  demand  to  the  order  of  the  Harlem  River 
Bank,  and  the  case  is  this:  In  November,  1893,  finding  the  Harlem 
Biver  Bank  reduced  in  its  capital,  the  oflBcial  examiner  required  the 
deficit  to  be  promptly  supplied  by  a  payment  of  cash,  or  else  he 
would  not  suffer  the  bank  to  open  again.     Thereupon,  a  negotiation 
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ensaed  between  the  examiner,  on  the  one  side,  and  the  officers  ci 
the  bank,  on  the  other,  in  which  defendant,  as  director,  took  part 
The  defendant  and  other  officers  were  solicitous  to  avert  the  threat- 
ened closing  of  the  bank.  The  result  was  that  the  examiner  ac- 
cepted certidn  notes — among  them,  the  one  in  suit — as  sufficient  to 
make  good  the  capital,  and  permitted  the  bank  to  continue  its  operar 
tions.  Six  months  afterwards,  deeming  the  bank  again  insecure, 
the  banking  department  closed  it,  commenced  an  action  for  its 
dissolution  and  liquidation,  and  meanwhile  procured  the  appoint- 
ment of  the  plaintiff  as  receiver.  As  such,  he  sues  to  collect  de- 
fendant's note,  in  order  that  he  may  apply  its  proceeds  in  discharge 
of  the  bank's  liabilities. 

In  answer  to  the  action,  the  defendant  first  urges  the  iuTalidity 
of  the  pote  for  want  of  consideration;  and  the  learned  counsel  in 
his  behalf  supports  the  contention  in  an  argument  which,  if  not 
convincing,  is  admirable,  indeed,  for  its  learning  and  ability.  Un- 
doubtedly, the  suffering  the  bank  to  go  on  was,  in  the  legal  sense, 
of  detriment  to  the  department,  because  a  forbearance  to  exercise 
a  legal  right  (Hamer  t.  Sidway,  124  N.  Y.  538,  27  N.  E.  256);  and 
manifestly,  also,  was  of  benefit  to  the  defendant,  because  a  share- 
holder and  depositor.  But,  says  the  defendant,  the  action  is  not 
on  his  promise  to  the  department  to  pay  in  the  |5,000,  but  on  the 
note  giren  to  the  bank  to  secure  such  payment,  and  as  the  considera- 
tion for  the  note — ^the  forbearance  to  close  the  bank — did  not  pro- 
ceed from  the  promisee,  the  bank,  but  from  the  department,  the 
consideration  is  legally  insufficient  That  the  consideration  must 
move  from  the  promisee  is  an  elementary  rule  of  law.  Thomas  v. 
Thomas,  2  Q.  B.  851;  Langd.  Sum.  Cont  p.  80,  §  63.  But  here  the 
department  was  acting  for  the  bank;  was  promoting  its  interest; 
took  the  note  for  its  security;  and,  at  its  request  and  for  its  benefit, 
allowed  it  to  continue  business.  The  bank  was  seeking  protection 
against  the  devastation  of  its  officers,  and  that  protection  the  de- 
partment afforded  by  procuring  the  note.  But  for  the  note  the 
bank  would  have  shut  its  doors.  On  the  faith  of  the  note  it  opened 
them.  Pro  hac  vice  the  department  was  the  bank,  and  the  for- 
bearance of  the  department  was  the  forbearance  of  the  bank.  In 
another  view,  the  tender  of  the  note  to  the  bank  as  inducement  to 
the  continuance  of  its  operation  was  an  offer  by  the  defendant, 
which,  on  acceptance  by  the  bank,  became  a  consummate  contract, 
— on  the  one  side,  to  open  the  bank,  and,  on  the  other,  to  pay  the 
note. 

But,  argues  the  defendant,  the  bank  desired  to  continue  ita  bad- 
ness, and  hence  continuing  its  business  was  of  no  detriment  to  it 
But  this  is  confounding  motive  with  consideration,  and  non  constat 
but  the  continuance  of  business  was  detrimental  to  the  bank,  in 
accumulating  upon  it  a  still  heavier  burden  of  indebtedness.  Bap- 
posing,  however,  the  consideration  for  the  note  did  move  from  the 
department,  and  not  from  the  bank,  then  we  have  a  promise  by  the 
■defendant  to  the  department  for  the  benefit  of  the  bank,  and  it  is 
the  settled  law  of  the  state  that  upon  such  promise  its  beneficiaiy 
may  maintain  an  action.     Nor  is  the  case  altered  by  the  fact  that 
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tbe  defendant,  in  fnlflllment  of  Ms  promise  to  tlie  department, 
executed  the  note  to  the  bank,  for  the  bank  may  maintain  an  action 
on  the  note.  Bector,  etc,  v.  Teed,  120  N.  Y.  583,  24  N.  E.  1014,  is 
an  explicit  adjudication  of  the  point  The  defendant  replies  that 
he  made  no  promise  to  the  department,  bat  the  inevitable  inference 
is  otherwise.  The  department  demanded  the  note,  and  he  gave  it 
Assent  to  the  request  must  hare  preceded  compliance.  He  agreed 
with  his  associate  directors  to  satisfy  the  requirement  of  the  depart- 
ment, and  that  was  a  promise  to  the  department 

Again,  the  defendant  objects  that  there  was  no  obligation  from 
the  department  to  the  bank,  and  no  legal  or  equitable  claim  of  the 
bank  to  the  benefit  of  the  promise.  Neither  was  there  such  obliga- 
tion or  claim  in  Bector,  etc.,  t.  Teed,  snpra,  and  yet  the  action  by 
the  beneficiary  of  the  promise  was  upheld. 

The  defendant  objects,  still  further,  that  the  promise  of  the  de- 
partment or  the  bank,  whichever  it  be,  was  to  forbear  a  reasonable 
time,  and  that  six  months  was  not  such  time.  I  cannot  say  that 
six  months  was  not  a  reasonable  forbearance.  On  the  contrary, 
if,  as  I  am  l>ound  to  assume,  the  bank,  when  closed,  was  in  an  in- 
solvent or  insecure  condition,  it  would  have  been  unreasonable — 
nay,  a  violation  of  duty  by  the  department — to  suffer  it  to  go  on  a 
moment  longer.  But  suppose  the  f wbearance  was  not  for  a  reason- 
able time.  Still,  the  promise  was  to  forbear  for  such  time, — a 
competent  consideration  for  the  note, — and  hence  the  defense  is  not 
a  defect  but  a  failure,  of  consideration,  or  matter  of  counterclaim 
in  damages,  neither  of  which  is  available,  because  not  pleaded. 

Finally,  the  defendant  insists  that  the  promise  of  forbearance, 
if  any,  was  ultra  vires  and  void,  and  so  not  a  valid  consideration  for 
the  note;  but  just  such  a  promise  was  sustained  in  Hun  v.  Salter, 
14  Wkly.  Dig.  419;  in  Hurd  v.  Kelly,  78  N.  Y.  588;  and  in  Hurd  v. 
Green,  17  Hun,  328.  Upon  the  strict  common-law  doctrine  of  con- 
sideratirai,  the  note  is  not  to  be  upheld,  and  such  was  my  opinion 
on  the  argument  But  the  old  technicality  is  relaxed  in  New  York, 
and  stare  decisis  concludes  me.  Upon  the  adjudications  of  the  New 
York  courts,  the  note  is  a  binding  obligation,  and  enforceable  at  the 
suit  of  the  plaintiff.  Bector,  etc.,  v.  Teed,  120  N.  Y.  583,  24  N.  E. 
1014;  Hun  v.  Salter,  14  Wkly.  Dig.  419,  affirmed  92  N.  Y.  651;  Hurd 
V.  Kelly,  78  N.  Y.  588;  Hurd  v.  Green,  17  Hun,  328;  Best  v.  Shiel,  79 
N.  Y.  15.  Even  were  the  note  without  consideration,  I  should  hold 
the  defendant  estopped  to  allege  the  defense.  He  knew  all  the  cir- 
cumstances of  the  transaction,  for  he  was  an  actor  in  it  He  knew 
why  the  note  was  exacted,  and  for  what  purpose  he  gave  it,  namely, 
to  enable  the  bank,  by  means  of  the  note,  to  continue  business,  and 
so  appear  to  the  public  as  a  solvent  concern.  Thus  representing 
the  bank  to  be  solvent,  he  invited  the  public  to  repose  confidence  in 
it;  and  now,  upon  recourse  to  the  note  to  redeem  its  pledge  of  the 
solvency  of  the  bank,  the  defendant  proposes  to  escape  liability, 
and  defraud  the  creditors  of  the  bank,  by  pleading  the  invalidity 
and  worthlessness  of  the  very  security  by  which  he  authorized  the 
bank  to  beguile  the  public  into  trusting  it  If  ever  a  case  of  estop- 
pel was  presented,  this  surely  is  one.     "The  objection  that  the 
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transaction  was' ultra  vires  cannot  prevail  against  the  claims  of 
depositors  who  are  represented  by  the  receiver  who  is  seeking 
to  collect  the  bond,  as  an  asset  of  the  banl^,  for  distribntion  among 
those  for  whose  protection  it  was  given."  Hurd  v.  Kelly,  78  N.  Y. 
588,  596.  "The  defendant  was  apprised  that  this  bond  was  to  be 
used  to  give  credit  to  the  bank,  with  the  bank  department  and  with 
the  public,  that  it  should  be  enabled  to  continue  its  business; 
*  *  *  and  having  allowed  the  bond  to  be  treated  as  an  asset, 
and  the  public  to  deal  with  the  bank  on  this  assumption  until  it 
has  become  insolvent,  he  is  estopped  from  setting  up  the  defense 
in  question," — L  e.  the  invalidity  of  the  bond.  Id.  597;  Best  v. 
Shiel,  79  N.  Y.  15,  18;  Hurd  v.  Green,  17  Hun,  327,  335. 

Failing  in  the  defense  of  want  of  consideration  for  the  note,  the 
defendant  then  contends  that  the  action  is  premature,  because 
brought  before  exhaustion  of  other  assets  of  the  bank.  But  the 
note  is  payable  on  demand,  and,  while  parol  evidence  is  competent 
to  prove  that  it  was  not  to  take  effect  till  fulfillment  of  a  condition, 
such  evidence  is  incompetent  to  show  a  different  day  of  payment 
Browne,  Parol  Ev.  245,  and  cases.  A  creditor  may  press  all  bis 
securities  at  once,  and  by  the  terms  of  the  note,  and  the  object  of 
its  existence,  it  was  to  be  a  present,  available  resource  for  satisfac- 
tion of  claims  against  the  bank.  "These  bonds  were  to  continue 
to  have  the  character  of  assets  until  a  point  of  time  should  be 
reached  when  no  deficiency  from  any  cause  existed.  Until  that 
time  they  remained  in  full  force  and  effect  for  the  protection  of  de- 
positors and  creditors  of  the  bank,  liable  to  be  enforced  whenever 
an  exigency  should  arise  that  would  require  the  bank  to  go  into 
liquidation  by  reason  of  insolvency."  Hun  v.  Salter,  14  Wkly.  Dig. 
419,  421.  It  is  this  contingency,  exactly,  which  requires  and 
authorizes  the  collection  of  the  note  in  suit. 

In  conclusion,  the  defendant  insists  that  he  is  but  a  surety,  and 
that  the  plaintiff  should  be  compelled  to  resort,  in  the  first  instance, 
to  securities  in  his  possession  pledged  to  the  payment  of  the  prin- 
cipal debt  A  formal  defect  in  the  contention  is  that  the  answer 
omits  to  demand  any  subrogation  or  marshaling  of  assets.  But, 
assuming  such  prayer  for  judgment  superfluous,  the  evidence  shows 
no  case  for  the  relief.  The  defendant  is  not  a  surety.  His  note  is 
not  a  collateral.  The  note  was  given  to  supply  a  deficiency  in  the 
capital  of  the  bank.  It  is  an  asset  of  the  bank,  and  is  available 
primarily  to  the  creditors  of  the  bank.  Cases  supra.  But,  if  the 
defendant  be  a  surety,  still,  as  already  apparent  the  receiver  is 
entitled  to  all  the  securities  for  satisfaction  of  creditors;  and,  until 
the  entire  indebtedness  of  the  bank  be  discharged,  he  is  not  com- 
pellable to  forego  access  to  any  resource.  14  Am.  &  Eng.  Enc  Law, 
pp.  701-706,  and  notes;  3  Pom.  Eq.  Jur.  §§  1414, 1419. 

I  am  of  opinion  that  the  counterclaims  are  sufficiently  established 
by  the  evidence.  Judgment  for  plaintiff  in  the  amonnt  ot  the  note, 
with  interest,  less  the  sum  of  the  counterclaims. 
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KENNY  y.  MARTIN  et  aL,  Police  Commissioners. 

(Saperlor  Court  of  New  York  City,  Special  Term.    March  30,  1896.) 

'  LunNCTiON— AoAiNBT  Abbbst  on  Crihinai.  Charoe. 

An  Injunction  will  not  be  granted  agalnat  the  threatened  arrest  of  plaln- 
tur  on  the  gromid  that  keeping  open  his  billiard  saloon  on  Sunday  la  a 
Tlolation  of  the  Sunday  law,  as  plaintiff  has  an  adequate  remedy  at  law. 

Action  b;  Robert  Kenny  in  behalf  of  himself  and  others  similarly 
situated  against  James  J.  Martin  and  others,  police  commissioners 
of  the  cil7  of  New  York.  Plaintiff  moves  for  a  new  injunction. 
Denied. 

Wahle  &  Stone,  for  plaintiflf. 

F.  M.  Scott  and  D.  J.  Dean,  for  defendants. 

McADAM,  J.  The  complaint  and  affidavits  show  that  the 
plaintiff  herein  owns  and  carries  on  a  billiard  saloon,  in  which 
billiards  are  played  by  any  persons  resorting  thereto,  the  public 
being  invited  and  afforded  facilities  for  playing  billiards  at  the 
plaintiff's  establishment  upon  the  payment  of  the  hire  or  fee  for  the 
use  of  the  paraphernalia  of  the  game;  that  the  plaintiff  has  kept 
his  billiard  room  open  on  Sunday,  and  has  heretofore  twice  been 
arrested  for  the  alleged  violation  of  section  265  of  the  Penal  Code, 
which  forbids  sports  on  Sunday;  that  in  both  cases  the  plaintiff  has 
been  discharged  on  habeas  corpus;  that  the  defendants,  the  police 
commissioners,  and  their  sux)erintendent  of  police,  threaten  and 
intend  to  continue  to  arrest  the  plaintiff  if  he  continues  to  allow 
billiard  and  pool  playing  in  his  billiard  saloon  on  Sunday ;  that  be- 
cause of  said  threats  plaintiff  has  been  injured  in  his  business  to  the 
amount  of  |500.  The  plaintiff  therefore  asks  judgment  against 
the  defendants  in  the  sum  of  ^00,  and  that  the  defendants  be  re- 
strained from  interfering  with  the  conduct,  management,  and  open- 
ing by  the  plaintiff  and  those  similarly  situated  of  a  hall,  place,  or 
premises  to  which  parties  or  persons  may  come  and  play  pool  or 
billiards,  on  paying  to  the  plaintiff,  or  to  others  similarly  situated, 
the  rental  for  tables  and  other  paraphernalia  of  the  game. 

If  the  complaint  sets  forth  a  cause  of  action,  it  is  one  for  which 
there  is  an  adequate  remedy  at  law.  It  has  been  settled  by  a  num- 
ber of  adjudications  that  an  injunction  will  not  be  issued  for  the 
purpose  of  restraining  police  officers  from  making  arrests  in  the 
-execution  of  the  crimin^Q  law ;  that  the  court  will  leave  the  officers 
to  act,  under  peril  of  damages  or  punishment  if  they  overstep  the 
authority  with  which  the  law  has  invested  them.  Pincke  v.  Commis- 
sioners, 66  How.  Pr.  327;  Burch  v.  Cavanaugh,  12  Abb.  Pr.  N.  S.  414; 
Davis  V.  Society,  75  N.  Y.  362 ;  Murphy  v.  Board  11  Abb.  N.  C.  337.  See, 
also.  People  v.  Moses,  140  N.  Y.  214, 35  N.  E.  499 ;  Kramer  v.  Board,  53 
N.  Y.  Saper.  Ot  492;  Cercle  Francais  de  I'Harmonie  v.  Board,  19  Abb. 
m.  C.  32.  The  police  are  especially  charged  with  the  duty  of  prevent- 
ing infractions  of  the  law  on  all  days  of  the  week.  It  is  for  them  to 
decide  who  are  guilty  of  offenses,  and  whether  to  apprehend  the 
offenders,  and  take  them  before  the  proper  police  magistrate,  to  the 
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end  that  be  may  determine,  after  hearing  all  the  proofs  adduced, 
if  in  the  particular  case  there  has  been  a  Tiolation  or  not  For  a 
court  to  interpose  by  injunction  restraining  the  police  from  inter- 
fering would  be  to  decide  in  advance  that  certain  acts  done  upon  the 
Babbath  would  not  operate  as  violations  of  law,  when  the  manner 
of  doing  them  in  a  particular  instance  might  clearly  establish  an 
infraction.  It  would  prevent  the  police  from  exercising  that  sor- 
veillance  which  their  duties  call  for,  and  might  defeat  rather  than 
aid  the  ends  of  justice.  If  the  manner  of  conducting  plaintifPs  busi- 
ness on  the  Sabbath  does  not  violate  the  criminal  law,  and  the  police 
wrongfully  interfere,  a  writ  of  habeas  corpus,  always  at  hand,  and 
an  action  for  damages,  furnish  a  complete  remedy.  To  play  billiards 
on  the  Sabbath  in  the  privacy  of  one's  own  house  is  one  thing;  to 
keep  open  an  establishment  to  which  any  person  paying  the  fee  may 
gain  admittaace  certainly  gives  it  the  character  of  a  public  place, 
within  the  meaning  of  that  term.  See  People  v.  Bixby,  67  Barb.  22L 
The  interference  complained  of  seems  to  be  directed  to  these  places 
of  public  resort,  and  it  may  be  a  very  serious  question  whether  the 
defendants  are  obliged  to  leave  them  unrestrained.  At  all  eyenta, 
each  particular  charge  must  rest  on  its  own  peculiar  merits,  and  a 
proper  disposition  can  only  be  made  as  each  case  arises.  To  grant 
the  relief  prayed  for  here  might  open  to  the  public  every  house  in 
the  city  for  the  playing  of  billiards,  and  take  away  from  the  police 
all  opportunity  for  supervision.  This  might  have  a  tendency  which 
a  court  of  equity  would  not  want  to  sanction,  and  might  lead  to  aots 
which  upon  proper  investigation  it  would  have  to  condemn.  An- 
other objection  to  the  application  is  that  it  is  asking  the  court  to 
grant  in  advance  of  a  trial  substantially  all  the  relief  the  plaintiff  can 
obtain  by  final  judgment     Motion  for  injunction  denied. 


(U  Misc.  Rep.  171.) 

THORN  y.  WHITBBCK. 

(Greene  County  Court    Jannary,  188S.) 

1.  BOABDiNO-HousK  Eebfkr — LiEH — Exempted  Property. 

The  fact  that  property  is  exempt  from  execntion  does  not  exempt  ft  from 
tbe  lien  of  a  boarding-houae  keeper. 

2.  Appkaj/ — Objections  sot  Raised  BsiiOW. 

A  party  who  consents  to  the  form  of  verdict  at  the  trial  cannot  object 
on  appeal  that  It  should  have  been  different. 
8.  Replbviu— Form  of  VBBDHrr  in  Justice  ConRT. 

Code  Civ.  Proc.  (  1727,  relating  to  the  form  of  verdict,  Is  not  made  ap- 
plicable to  Juatlce  courts  by  section  29S1. 

Appeal  from  justice  court 

Action  by  Minnie  Thorn  against  Adaline  Whitbeck.     A  judgment 
was  rendered  in  favor  of  defendant,  and  plaintifC  appeals.    Affirmed. 

A.  C  Griswold,  for  appellant 

O.  H.  Porter  (£.  A.  Chase,  of  counsel),  for  respondent 

SANDERSON,  J.     The  facts  conceded  or  proved  in  this  case 
show  that  the  defendant  kept  a  boarding  house  at  Cairo,  Greene 
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ooonty;  that  the  plaintifF  boarded  at  defendanfa  house  from  June 
8, 1893,  to  Janoaiy  9,  1894,  for  the  price  of  |4  per  week,  no  part  of 
which  account  has  been  paid;  that  one  Angnstus  Kaatendyck,  who 
la  a  Iialf-brother  of  the  plaintiff,  boarded  at  the  same  place  from 
Angnst  26, 1893,  to  Jaanaiy  10,  1894,  at  the  price  of  |4  per  week,  on 
which  account  f32  lias  been  paid,  leaving  a  balance  of  f46  unpaid; 
that  on  the  2d  day  of  January,  1894,  the  defendant,  believing  that 
the  plaintifF  and  her  half-brotiier  were  about  to  remove  their  per- 
sonal effects  and  leave  her  house  without  paying  for  their  board, 
seized  these  effects,  consisting  mostly  of  wearing  apparel,  then  be- 
ing in  her  house,  claiming  that  she  had  a  lien  on  them  for  their 
board.  Subsequently  Kastendyck  assigned  to  the  plaintiff  all  his 
right  and  title  to  the  goods  belonging  to  him  that  had  been  seized 
by  the  defendant,  together  with  any  cause  of  action  which  he  had 
against  her  for  such  seizure.  This  action  was  brought  by  the  plain- 
ts to  recover  the  possession  of  the  above-mentioned  personal  prop- 
erty. In  the  affidavit  of  plaintiff,  made  for  the  purpose  of  procur- 
ing a  requisition,  it  is  stated  that  the  defendant  claims  to  hold  the 
above-mentioned  chattels  for  a  pretended  board  bilL  In  her  an- 
swer the  defendant  alleges  that  she  is  a  boarding-house  keeper;  that 
the  plaintiff  is  indebted  to  her  in  the  sum  of  |175  for  board;  that 
she  has  a  legal  lien  on  the  baggage  and  goods  of  the  plaintiff  for 
said  sum,  and  that  she  seized  them  by  virtue  of  this  lien.  She  also 
demands  that  they  be  returned  to  her  possession.  The  trial  was 
had  before  J.  Burr  Hall,  Esq.,  a  justice  of  the  peace  of  the  town  of 
Cairo,  and  a  jury.  The  jury  brought  in  a  verdict  that  the  defend- 
ant is  entitled  to  the  possession  of  the  chattels  in  dispute,  and  that 
the  value  thereof  was  f  120.  The  return  of  the  justice  states  that 
the  form  of  the  verdict  was  written  by  the  court  and  handed  to  the 
jury  before  they  went  out  by  consent  of  the  counsel.  The  justice 
rendered  judgment  that  the  defendant  recover  of  the  plaintiff  the 
property  replevied,  describing  it,  or  the  sum  of  |120  in  case  delivery 
cannot  be  had,  and  also  the  costs  of  the  action,  |9.45,  amounting  in 
aU  to  1129.45. 

It  is  claimed  by  the  appellant  that  there  is  error  in  the  verdict 
and  judgment;  that  as  the  plaintiff  is  the  general  owner  of  the  chat- 
tels, and  the  defendant  had  only  a  special  property  therein,  the  ver- 
dict should  have  awarded  to  the  defendant  a  fixed  sum,  amounting 
to  her  bill  for  board,  representing  her  interest  in  these  chattels, 
and,  if  it  is  not  collected,  the  delivery  of  the  chattels.  Code  Civ. 
Proc.  §§  1727,  1730.'  No  objection  was  raised  on  the  trial  to  the 
form  of  the  verdict,  nor  was  any  question  made  that  it  was  different 
from  what  had  been  agreed  upon.  The  above-mentioned  sections 
relate  to  actions  in  courts  of  record,  and  unless  provision  is  made 
therefor  would  not  apply  to  justices'  courts.  Section  2931  provides 
that  section  1373,  section  1731,  excluding  subdivision  1  thereof,  and 
sections  1722,  1726,  1730,  1732-1735,  apply  to  the  proceedings  in  an 
action  in  a  justice's  court  to  recover  a  chattel.  Section  1727  pro- 
vides, among  other  things,  that  the  value  of  the  chattel  shall  not 
be  fixed  where  the  defendant  has  only  a  special  property  in  the  chat- 
tel replevied  and  the  value  of  the  chattel  is  greater  tlian  the  value 
v.32N.Y.s.no.9— 69 
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of  the  special  property  or  the  sam  charged  upon  the  property  by 
reason  iliereof,  in  which  case  the  Talue  of  the  special  proper^  or 
the  sum  so  charged  must  be  fixed.  This  section,  however,  ia  not 
included  among  those  made  applicable  to  justices'  courts. 

Moreover,  subdivision  1  of  section  1731,  which  prescribes  the  form 
of  an  ezecntion  in  a  case  specified  in  section  1727,  is  also  not  ap- 
plicable to  justices'  courts.  Section  3019  provides  for  a  transcript 
to  be  made  of  a  justice's  judgment  which  has  been  rendered  for  the 
recovery  of  a  chattel,  or  for  the  value  thereof,  in  case  a  return  thereof 
cannot  be  had;  but  makes  no  provision  for  a  transcript  of  the  pe- 
culiar form  of  judgment  obtained  under  section  1727.  It  seems  to 
me  obvious  that  the  legislature  did  not  intend  to  make  the  last- 
mentioned  section  applicable  to  justices'  courts,  but  left  the  prac- 
tice upon  this  class  of  cases  the  same  as  it  always  had  been.  If 
section  1727  does  not  apply  to  justices'  courts,  the  reference  to  that 
section  in  section  1730  is  also  nugatory,  so  far  as  these  courts  are 
concerned.  This  is  aUo  the  view  taken  of  it  by  both  Bliss  and 
Ihroop  in  their  notes  to  the  Code. 

It  is  not  necessary,  however,  that  section  1727  should  apply  to 
justices'  courts  in  order  to  assimilate  judgments  recovered  in  such 
courts  to  those  recovered  in  courts  of  record  for  the  possesraon  of 
personal  property,  where  the  interest  of  the  successful  party  is  spe- 
cial. Under  the  provisdons  of  the  Revised  Statutes  it  was  the  set- 
tled doctrine  that  where  the  interest  of  the  party  entitled  to  the  pos- 
session is  limited  or  less  than  the  actual  value  of  the  property  replev- 
ied, the  value  of  the  property,  as  against  the  actual  owner,  should  be 
assessed  only  at  a  sum  which  would  be  equivalent  to  this  limited 
interest  Rhoads  v.  Woods,  41  Barb.  471,  476;  Russell  v.  Butter- 
field,  21  Wend.  300,  303.  The  form  of  the  verdict  and  judgment 
remained  the  same  as  in  cases  where  the  interest  of  the  successful 
party  was  absolute,  but  the  value  of  the  goods  was  the  value  of  the 
lienholder's  special  property.  The  Code  bitended  that  this  practice 
should  be  continued  in  justices'  courts,  and  does  not  require  (^  them 
the  more  complicated  course  pointed  out  in  section  1727.  The 
counsel  for  the  plaintiff  gave  his  consent  to  the  form  of  verdict  ren- 
dered, and  should  not  now  on  appeal  be  allowed  to  object  for  the 
first  time  that  it  should  have  been  different  See  upon  this  last 
point  Van  Rensselaer  v.  Mould,  77  Hun,  553,  28  N.  Y.  Supp.  901; 
Bradner  v.  Howard,  14  Hun,  420. 

It  only  remains  to  be  seen  whether  the  verdict  and  judgment  do 
not  conform  to  the  practice  above  pointed  out  Section  1727  only 
applies  where  the  value  of  the  chattel  is  greater  than  the  value  of 
the  special  property.  It  must  be  assumed,  for  the  purposes  of  this 
appeal,  that  the  plaintiff  was  living  at  defendant's  under  an  obliga- 
tion to  pay  for  her  board.  The  plaintiff  came  to  defendant's  house 
on  the  3d  day  of  June,  1893,  and  remained  there  until  January  10, 
1894,  a  period  of  31  weeks  and  2  days,  for  which  she  was  to  pay  |4 
per  week.  This  would  amount  to  at  least  |124.  Kastendyck 
boarded  at  the  same  place  from  August  25, 1893,  to  January  10, 1894, 
a  period  of  19^  weeks,  at  |4  per  week.  This  would  amount  to  f78, 
from  which  is  to  be  deducted  a  payment  of  f32,  leaving  a  balance 
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due  from  him  of  |46.  In  all  the  defendant's  interest  in  the  profy 
erty  replevied  amounted  to  |170.  With  this  agrees  the  testimony 
of  John  H.  Whitbeck,  who  says  that  he  heard  witness  Simpkins  t^ 
the  plaintiff  that  she  owed  the  defendant  about  |170, — ^a  sum  which 
is  far  in  excess  of  the  value  of  the  property  that  had  been  replevied. 
For  the  purpose  of  sustaining  the  judgment,  we  have  the  right,  in 
view  of  the  evidence,  to  assume  that  the  jury  found  that  defendant's 
interest  in  the  property  was  greater  than  its  value.  The  plaintiff 
•was  not  injured  by  the  form  of  the  verdict  and  judgment  rendered, 
and  suffered  no  injustice  thereby. 

The  defendant  contends  that  the  goods  in  question,  or  some  of 
them,  are  exempt  from  levy  and  sale  on  execution,  and  that,  there- 
fore, the  defendant  had  no  lien  on  them  for  board.  It  is  immaterial 
■whether  these  goods,  or  any  of  them,  were  exempt  from  levy  and 
sale  on  execution  or  not.  A  lien  may  exist  either  by  express  con- 
tract or  by  operation  of  law  on  personal  property  that  is  exempt 
from  a  levy  under  an  exectition.  The  rule  is  that  the  lien  of  an 
innkeeper,  which  is  identical  with  that  of  a  boarding-house  keeper, 
extends  to  property  of  the  guest  which  is  exempt  front  execution, 
such  as  a  coat,  for  whose  recovery  replevin  is  brought  against  the 
innkeeper.  11  Am.  &  Eng.  Enc.  Law,  39;  Swan  v.  Bournes,  47 
Iowa,  501. 

It  is  further  contended  by  plaintiff  that  the  defendant  had  no 
right  to  prove  her  claim  against  Kastendyck  for  board,  for  the 
reason  that  no  such  defense  was  set  up  in  the  answer.  The  plaintiff 
states  in  her  afOdavit  for  a  requisition  that  the  defendant  claims 
to  hold  the  property  for  an  alleged  board  bill.  She  could  not, 
therefore,  have  been  surprised  at  the  defense  made  on  the  trial. 
Defendant's  answer  in  substance  alleges  that  she  had  a  legal  lien 
on  the  baggage  and  goods  of  the  plaintiff  for  |175  as  boarding-house 
keeper.  This  amount  must  include  the  claim  for  Kastendyck's 
board.  The  direction  of  the  Code  is  that  any  error  or  defect  in  the 
pleadings  which  does  not  affect  the  substantial  rights  of  the  adverse 
party  must  be  disregarded.  Code,  §  723.  No  rights,  substantial 
or  otherwise,  are  affected  by  disregarding  this  defect,  if  it  exists,  in 
the  answer.  Besides,  this  would  be  a  proper  case  to  amend,  even 
on  appeal,  if  it  is  necessary  to  do  so  in  order  to  sustaiif  the  judg- 
ment.    Harris  v.  Tumbridge,  83  N.  Y.  92,  97. 

Plaintiff  objects  to  the  evidence  of  the  defendant  that  the  plain- 
tiff boarded  with  her  three  years  prior  to  1893.  In  the  conflict  of 
testimony  as  to  whether  plaintiff  was  a  boardar  or  an  invited  guest, 
this  evidence  would  be  a  circumstance  bearing  upon  this  question. 
Even  if  it  were  not  so,  the  testimony  is  immaterial,  and  it  would 
not  be  in  the  interest  of  justice  to  reverse  the  judgment  upon  this 
ground.  The  introduction  of  evidence  as  to  the  consideration  paid 
by  the  plaintiff  to  Kastendyck  for  an  assignment  of  his  right  of 
action  against  the  defendant  is  immaterial,  and  does  not  affect  the 
merits.  This  evidence  only  relates  to  that  portion  of  the  goods 
which  belonged  to  Kastendyck,  and  does  not  in  any  way  affect  the 
right  of  the  plaintiff  to  the  goods  which  had  been  taken  from  her. 
The  verdict  of  the  jury  was  in  favor  of  the  defendant  for  the  recov- 
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eiy  of  the  poBaesaion  of  all  the  goods  which  had  been  seized  by 
her.  This  shows  that  the  jury  were  not  influenced  by  this  imma- 
terial testimony.  The  lien  of  the  defendant  on  the  goods  of  Kasten- 
dyck  was  established  beyond  controversy. 

The  question  put  to  the  defendant  as  to  her  charge  per  week  for 
boarders  other  than  plaintiff  and  Kastendyck  merely  bore  upon  the 
worth  of  plaintiff's  board.  The  jury  might  arrive  at  the  conclusion 
that  the  price  of  plaintiff's  board  per  week  had  not  been  agreed 
upon;  they  might  then  take  this  evidence  into  consideration  in 
determining  what  plaintiff's  board  was  really  worth.  In  view  of 
the  evidence,  this  testimony  was  at  least  harmless.  The  question 
put  to  witness  Lasher  by  plaintiff's  counsel,  whether  he  had  not 
frequently  taken  the  defendant  out  riding  nights,  was  clearly  within 
the  discretion  of  the  trial  court  These  are  substantially  all  the 
grounds  urged  by  the  appellant  for  a  reversal  of  the  judgment  As 
all  intendments  should  be  taken  in  favor  of  sustaining  the  judgment, 
and  no  errors  of  importance  occurred  on  the  trial,  justice  will  be 
better  administered  by  afSrming  this  judgment  than  by  any  other 
disposition  that  can  be  made  of  it     Judgment  affirmed. 


(11  MiTC.  Rep.  218.) 

In  re  SPRATOTS  WILU 

(Surrogate's  Court,  New  York  (bounty.    January,  189B.) 

WiiiUB— Uhdub  Irtlubkcb. 

On  April  24th  testatrix  executed  her  will,  which  all  the  tects  and  dr- 
cnmstances  showed  was  her  free  act.  One  L.,  her  nephew,  learning  <m 
may  25th  that  a  will  had  been  executed,  and  no  proTlslon  made  for  htm,- 
Immedlatdy  went  to  the  office  of  his  attorney,  and  caused  him  to  come  to 
testatrix's  house  the  same  day  to  prepare  a  will.  The  will  was  pre- 
pared and  executed  in  the  presence  of  L.,  and  he  was  made  residnazy 
legatee  in  place  of  those  named  In  the  former  will.  Ii.  had  obtained  loans 
teova  testatrix,  amounting  to  the  greater  portion  of  her  personal  estate, 
and  had  given  his  notes  therefor.  Held,  that  the  will  of  May  2Sth  was 
procured  by  undue  influence. 

Application  for  the  probate  of  the  will  of  Julia  Ann  Bpratt,  de- 
ceased. 

Charles  H.  Beckett,  for  the  will  of  April  24. 
Robert  L.  Harrison,  for  the  will  of  May  25. 

FITZQEBALD,  8.  Two  papers,  each  purporting  to  be  a  will  of 
Mrs.  Julia  Ann  Spratt,  have  been  presented  for  probate.  The  first 
was  executed  on  April  24,  1893,  and  the  second  31  days  after,  on 
the  25th  of  May.  The  general  scheme  of  each  is  the  same,  ex- 
cept that  the  residuary  estate,  which,  by  the  first  paper,  is  given 
in  equal  shares  to  three  ladies  therein  named,  in  the  second  is 
left  to  William  Nelson  Le  Page,  who,  under  the  first  will,  receives 
nothing.  A  trust  fund  of  |3,500,  provided  for  Simon  Hazeltnn  in 
the  first,  is  reduced  to  |3,000  in  the  second.  The  executors,  three 
in  number,  are  the  same  in  each  instrument, — one  being  Le  Page, 
the  principal  beneficiary  named  in  the  second  paper.  The  estate 
of  Mrs.  Spratt  consists  of  a  house  and  lot  on  East  Fortieth  street, 
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a  quantity  of  gold  coin  and  bank  notes,  some  United  States  bonds, 
and  a  certain  indebtedness  of  Le  Page,  the  amount  of  which  is 
in  dispute.    The  whole  estate  is  claimed  by  the  contestants  of  the 
last  will  to  be  of  the  ralue  of  abont  125,000.    Mrs.  Spratt  was 
a  woman  of  70  years  of  age  or  over.    For  several  years  her  right 
side  had  been  imralyzed,  and  her  speech  was  sometimes  affected 
thereby.    She  was  of  a  generous  nature,  inclined  to  be  confiding, 
but  at  times  she  was  resolute  in  expressing  her  views.    Both  pa- 
pers were  executed  in  accordance  with  the  requirements  of  the 
statute,  when  she  was  possessed  of  the  mental  capacity  to  make 
a  will.    The  only  question  for  me  to  decide  is  that  of  undue  in- 
fluence, which  the  beneficiaries  under  the  first  will  have  put  in  issue 
in  respect  of  the  paper  of  May  26th.    Mrs.  Spratt  died  on  the  18th 
day  of  October,  1893,  about  five  months  after  the  execution  of  the 
paper  last  in  date.    She  had  been  for  several  years  in  feeble  health. 
None  of  the  legatees  and  devisees  named  in  either  paper  are  of 
kin.    There  can  be  no  doubt  that  the  will  of  April  24th  expressed, 
nninfluenced,  Mrs.  Spratt's  testamentary  wishes  at  the  date  of  its 
execution,  and  that  she  then  not  only  had  no  thought  of  making 
a  provision  for  Le  Page,  but  that  her  settled  purpose  was  to  give 
her  residuary  estate  to  Mrs.  Clara  Spratt,  Mrs.  McQrath,  and  Mrs. 
McCandless,  of  whom  she  had  spoken  in  most  friendly  terms,  and 
with  a  sense  of  gratitude  for  tiieir  care  for  and  their  attention 
to  her  during  her  illness.    I  am  convinced  that  she  was  dissat- 
isfied with  Le  Page,  because,  in  his  previous  transactions  with  her, 
he  had  gained  possession  of  the  larger  portion  of  her  personal  es- 
tate, amounting  to  nearly  |10,000,  if  not  more,'  and  for  which  she 
held  his  notes;  and,  though  there  is  a  pretense  that  she  had  re- 
ceived from  Le  Page  security  for  his  indebtedness,  as  matter  of 
fact  it  was  worthless.    The  circumstances  attending  the  prepara- 
tion of  the  will  of  April  24th  are  important  to  be  considered.    On 
the  8th  of  April,  Mrs.  Spratt  sent  for  Mr.  Ward,  an  attorney,  to 
come  to  her  residence.    He  called,  and  after  a  brief  consultation 
an  appointment  was  made  for  the  12th,  when  he  received  from 
her  instructions  for  the  provisions  of  the  will.    On  the  20th  he 
again  visited  her,  with  a  draft  of  the  instrument,  read  it  to  her, 
and  she  expressed  her  satisfaction,  except  in  respect  to  a  minor 
matter,  which  she  wished  to  have  changed.    Mr.  Ward  took  the 
draft  away,  wrote  the  will,  and  on  the  24th  came  to  her  residence, 
bringing  with  him  Mr.  Hubbard,  rlso  an  attorney,  to  act  as  the 
second  subscribing  witness.    The  paper  was  then  executed.    No  per- 
son interested  in  the  will  was  present  at  either  interview,  and  on 
the  occasion  of  the  execution  no  one  was  in  the  room  with  Mrs. 
Spratt,  except  the  subscribing  witnesses.    All  the  facts  proven  in 
connection  with  the  preparation  of  the  paper  show  that  it  was  a 
matter  of  care  and  deliberation  with  her,  and  that  its  execution 
was  her  free  and  unconstrained  act.    At  one  of  her  interviews 
with  Mr.  Ward  she  imagined  that  she  saw  Le  Page  passing  the 
house.    She  expressed  apprehension  lest  it  be  he,  and  stated  that 
she  did  not  wish  him  to  know  anything  about  it.    Such  being  the 
facts  in  respect  to  the  origin  of  the  will,  her  relations  with  the 
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residuary  legatees,  and  her  feelings  of  aversion  to  Le  Page,  the 
scheme  of  the  first  instrument  was  rational,  and  one  which  would 
be  expected  under  the  circumstances.  These  facts  stand  in  sharp 
contrast  with  those  attending  the  preparation  of  the  second  paper. 
On  the  25th  day  of  May,  1893,  it  came  to  the  knowledge  of  Le 
Page  and  his  wife  that  Itlrs.  Spratt  had  a  month  preTionsly  exe- 
cuted a  will.  Though  they  deny  it,  I  haye  no  doubt  that  they 
had  learned,  either  by  reading  the  paper  or  otherwise,  that  Le 
Page  had  not  been  named  as  a  legatee,  though  appointed  one  of 
the  executors.  Immediately  he  went  to  the  office  of  Mr.  Harrison, 
his  attorney,  and  made  an  appointment  for  him  to  call  at  Mrs. 
Spratf  s  residence  to  prepare  a  will.  On  that  afternoon  Mr.  Har- 
rison went  as  requested.  From  Mrs.  Spratt  he  received  the  instruc- 
tions, and  he  at  once  wrote  the  instrument,  and  it  was  then  duly 
executed.  The  whole  transaction,  from  the  giving  of  the  directioDs 
to  Mr.  Harrison  to  the  signing  of  the  paper  by  Mrs.  Spratt  and 
the  witnesses,  was  in  the  presence  of  Le  Page,  the  party  most 
deeply  interested  under  it,  and  a  part  of  the  time  in  the  presence 
of  his  wife.  Thus,  within  a  montii,  the  residuary  legatees  in  the 
first  will,  for  whom  Mrs.  Spratt  had  expressed  gratitude  for  their 
kindness,  were  disinherited,  and  Le  Page,  in  respect  of  whom  she 
desired  that  he  know  nothing  about  the  preparation  of  the  first 
will,  was  substituted  in  their  place,  to  inherit  the  larger  part  of 
the  estate.  Mr.  Harrison  was  not  informed  by  Le  Page  of  the  ex- 
istence of  the  previous  will.  His  connection  with  tiie  paper  in 
contest  was  that  of  a  reputable  attorney,  acting  in  good  faith,  un- 
der the  belief  that  he  was  carrying  out  Mrs.  Spratt's  wishes. 

The  contestants  availed  themselves  of  the  right,  under  section 
2618  of  the  Code  of  Civil  Procedure,  to  examine  as  witnesses  Mr. 
and  Mrs.  Le  Page.  From  their  testimony,  and  the  facts  shown 
by  the  documentary  evidence  produced,  Le  Page  appears  in  Jin 
unenviable  light  For  several  years  he  had  taken  advantage  of  the 
good  nature  of  a  feeble  old  woman,  had  obtained  loans  from  her 
to  the  amount  of  nearly  |10,000,  if  not  more,  without  adequate, 
if  any,  security.  Li  view  of  his  character,  as  shown  by  his  own 
evidence,  the  procurement  of  a  will  in  his  favor  would  be  a  natural 
sequence  of  a  scheme  to  cancel  his  debt  to  Mrs.  Spratt  Le  Page's 
relations  to  Mrs.  Spratt  were  of  such  a  close  and  confidential  na- 
ture that,  when  all  the  facts  are  considered,  a  presumption  of  undue 
influence  exerted  by  him  in  the  procurement  of  the  will  was  raised, 
which  it  was  incumbent  on  him  to  rebat  if  the  paper  is  to  be 
admitted  to  probate.  He  has  not  only  failed  in  this,  but  hlB  tes- 
timony on  many  matters  is  contradictory.  He  professed  not  to 
remember  many  facts  which  he  should  have  recalled,  and,  with 
reluctance,  admitted  others  which  told  against  him.  His  testimony 
is  unworthy  of  belief  when  inconsistent  with  facts  otherwise  shown 
in  the  case.  He  is  confessedly  bankrupt,  and  his  effort  was  to 
relieve  himself  from  his  embarrassments  by  getting  possession  by 
the  will  of  the  larger  part  of  Mrs.  Spratf  s  estate.  His  duplicity 
is  shown  by  his  inducing  Mrs.  Spratt  to  begin  a  collusive  actioD 
against  him  for  indebtedness  to  the  amount  of  f  13,000,  and  sag- 


Digitized  by 


Google 


Surr.  Ct.]  IN  BB  seaqribt's  will.  1095 

gesting  facte  to  be  set  forth  in  the  declaration;  yet  he  interposed 
a  plea  denying  the  indebtedness  The  evidence,  oral  and  written, 
conyinces  me  that  the  suit  was  a  scheme  devised  by  him  in  fraud 
of  his  creditors  in  the  proceedings  in  bankruptcy.  Bo  far  from 
removing  the  presumption  of  undue  influence,  his  own  testimony 
has  strengthened  it.  If  the  will  is  to  be  sustained  as  the  free 
act  of  Mrs.  Spratt,  it  must  depend  wholly  on  the  testimony  of 
the  subscribing  witnesses,  who  saw  nothing  to  lead  them  to  sup- 
pose that  any  unlawful  influence  was  exerted.  What  occurred  be- 
tween Mrs.  Spratt  and  Le  Page  on  the  25th  of  May,  after  his  re- 
turn from  Mr.  Harrison's  office,  has  not  been  shown.  Mrs.  Spratt 
la  dead,  and  Le  Page  was  not  a  competent  witness  to  testify  to 
communications  between  them.  But  so  radical  a  change  in  the 
disposition  of  the  residuary  estate  within  a  month  cannot  be  ac- 
counted for,  in  view  of  Mrs.  Spratt's  previous  declarations,  except 
on  the  theory  of  moral  coercion,  which  was  easily  exerted  upon  a 
paralytic,  aged  woman,  who  was  not  allowed  to  give  her  instmc- 
tions  to  the  attorney  except  in  Le  Page's  presence.  It  is  not  nec- 
essary to  set  forth  in  detail  the  many  facts  disclosed  by  the  evi- 
dence which  show  Le  Page's  ways  in  his  business  transactions, 
and  which  reflect  against  his  integrity,  not  only  in  his  relations 
with  Mrs.  Spratt,  but  others.  I  am  convinced  that  the  paper  of 
May  25,  1893,  propounded  by  him,  was  the  result  of  undue  influ- 
ence, and  should  be  denied  probate,  and  that  that  of  April  24th 
should  be  admitted.  Present  a  decree  accordingly.  Ordered  ac- 
cordingly, s 

(11  Misc.  Rep.  18S.)  ,  „„.„„,r„.„«  ^-^^ 

*  In  re  SBAGRIST'S  WILL. 

(Surrogate's  Court,  New  Tork  Gotmty.   January,  1895.) 

1.  WiLM— Knq-wxkdge  op  Contents— Evidence. 

It  need  not  be  proved  tliat  testator  gave  the  Instructions  for  hla  will,  tbat 
be  read  it,  that  it  was  read  to  bim,  or  tbat  be  was  made  acquainted  witb 
Its  contents  at  tbe  time  of  its  execution,  wbere  tbere  are  no  circumstancea 
sbowlng  want  of  good  faitb. 

a.  Sams— Tbstamkntakt  CAPACiTy. 

Testamentary  capacity  is  sufficiently  shown  wbere  it  appears  tbat  tes- 
tator, at  tbe  time  of  tbe  execution  of  bis  will,  tbongb  very  feeble,  bad 
enongb  strength  to  sign  tbe  paper,  declare  Its  character,  and  request  tbe 
witnesses  to  attest  it,  and  tbat  be  was  then  able  to  call  to  mind  tbe  char- 
acter and  extent  of  bis  estate,  and  express  his  wishes  in  regard  to  its  final 
disposition,  though  all  this  was  only  a  few  hours  before  bis  deatb. 

Application  for  probate  of  the  will  of  Nicholas  Seagrist,  deceased. 
Granted. 

Lewis  Johnston  and  Edward  W.  S.  Johnston,  for  proponents. 

Bernard  J.  Tinney,  for  Theresa  Seagrist. 

Robert  E.  Deyo,  Edward  S.  Clinch,  John  P.  Phelan,  and  Joseph 
H.  Hayes,  for  contestants. 

Edwin  B.  Boot  and  Gilbert  W.  Minor,  special  guardians. 

FITZGERALD,  S.  Nicholas  Seagrist  died  early  on  the  morn- 
ing of  April  16,  1894.    He  was  advanced  in  years,  and  was  a  bach- 
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elor.  At  i  o'clock  in  the  afternoon  of  April  14th,  eight  hoars  pre- 
riong  to  his  death,  he  signed  the  paper  propound^  as  his  will, 
and  it  was  attested  by  five  witnesses,  two  being  physicians,  a  father 
and  son,  the  elder  of  whom  had  been  his  attending  physictan. 
Two  other  witnesses  were  also  a  father  and  son,  the  elder  a  clergy- 
man, neither  of  whom  had  had  any  previous  acquaintance  with,  the 
deceased.  The  flfth  witness  was  a  lady  friend  of  Mrs.  Theresa  Sea- 
grist,  the  principal  legatee  under  the  will,  who  was  a  niece  of  the 
testator  and  is  the  wife  of  the  executor.  There  was  also  present 
at  the  execution  Mr.  Orrell,  who  had  been  for  many  years  the  at- 
torney of  the  deceased,  was  his  confidential  friend,  and  had  drawn 
the  instrument  in  question  at  his  own  home  in  Brooklyn  on  April 
13th,  the  previous  day,  as  be  states,  from  instructions  that  he  pre- 
viously received  from  the  decedent.  The  probate  of  the  paper  is 
resisted  upon  all  the  grounds  usually  interposed  to  contested  wills. 
Each  subscribing  witness  testified  to  the  facts  essential  to  a  valid 
executiQn.  The  statements  only  differ  in  respect  to  details.  Where 
the  Drs.  Campbell  state  that  the  declaration  that  the  paper  was 
his  will  was  made  by  the  deceased  as  an  affirmative  response  to 
a  question  put  by  Mr.  Orrell,  the  Messrs.  Treat  and  Miss  Wood- 
worth  state  that  the  declaration  was  in  words  that  the  paper  was 
his  will.  Their  testimony  is  confirmed  by  that  of  Mr.  Orrell.  Ei- 
ther the  memories  of  the  Drs.  Campbell  or  those  of  the  other  four 
witnesses  are  at  fault  in  respect  to  the  form  <rf  the  declaration; 
bat  that  the  statutory  requirement  in  respect  thereto  was  complied 
with  in  one  or  the  other  form  cannot  be  questioned.  Six  respect- 
able people,  two  of  whom  had  never  before  met  Mr.  Seagrist  or 
the  other  witnesses,  can  hardly  be  supposed  to  have  entered  into 
a  conspiracy  to  foist  a  fictitious  testament  upon  Mr.  Seagrist 

The  contestants  claim  that  there  is  no  evidence  that  Mr.  Sea- 
grist knew  the  contents  of  the  instrument  he  signed.  Mr.  Orrell 
testifies  that  it  was  drawn  in  accordance  with  the  instructions  re- 
ceived by  him  from  Mr.  Seagrist  I  have  already  decided  upon 
authority  that,  where  there  are  no  circomstances  showing  want  of 
good  faith,  it  is  not  necessary  to  prove  that  the  testator  gave  the 
instructions  for  the  will,  that  he  read  it,  that  it  was  read  to  him, 
or  that  he  was  made  acquainted  with  its  contents  at  the  time  of 
the  execution.  In  re  Hall's  Will,  6  Misc.  Bep.  461,  24  N.  Y.  Snpp 
864,  and  cases  there  cited.  But  in  this  case  Mr.  Orrell  testifleB  to 
the  instructions  received,  and  that  he  followed  them  in  drafting 
the  paper. 

In  respect  to  Mr.  Seagrisfs  mental  capacity,  it  is  shown  that 
while  he  was  very  ill,  and  near  to  his  death,  he  had  sufficient 
strength  to  take  the  pen,  and  in  a  feeble  manner  sign  his  name 
to  the  paper,  declare  its  character,  and  request  the  witnesses  to 
attest  it,  and  each  of  the  five  testify  that  he  was  of  sound  mind 
at  the  time.  It  is  also  shown  that  he  was  a  successful  and  pros- 
perous man  of  affairs,  though  modest  and  reticent  in  referring  to 
them;  that  he  had  accumulated  property  of  more  than  a  quarter 
of  a  million  dollars;  that  he  had  been  accustomed  in  a  small  way 
to  draw  and  superintend  the  execution  of  legal  papers,  inclading 
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wills,  and  attending  to  their  probate.  UnlesB  the  testimony  of  Mr. 
Orrell  is  to  be  wholly  discredited,  for  which  I  see  no  reason,  Mr. 
Seagrist  was  able  to  call  to  his  mind  the  character  and  extent  of 
his  estate,  and  express  his  wishes  in  regard  to  its  final  disposition, 
not  only  at  the  time  he  gave  the  instructions,  bnt  at  the  time  of 
the  execution  of  the  paper,  and  there  is  nothing  in  the  evidence 
to  lead  me  to  donbt  that  his  mind  did  intelligently  accompany  the 
act  of  execution.  The  signing  immediately  afterwards  of  the  two 
satisfaction  pieces  to  mortgages,  though  feebly  done,  one  with  his 
mark,  followed  by  his  deat£  a  few  hours  afterwards,  does  not  lead 
me  to  doubt  his  capacity  to  execute  either  the  will  or  the  satis- 
faction pieces.  The  scheme  of  the  instrument  was  simply  a  gift 
of  his  personal  estate  to  a  favorite  niece,  and  a  devise  of  one-half 
of  his  real  estate  to  her,  and  the  residue  to  his  other  nieces  and 
nephews,  all  of  whom  are  named  in  the  instrument 

In  respect  to  the  issue  of  undue  influence,  the  relaticms  of  Mr. 
Seagrist  to  his  kindred,  all  of  the  same  degree,  show  excellent 
reasons  for  the  discrimination  in  favor  of  his  niece,  Mrs.  Seagrist 
She  had  been  left  an  orphan  in  childhood,  and  had  been  commend- 
ed to  his  care  by  her  father.  Mr.  Seagrist  had  been  her  guardian, 
and  she  was  under  his  eye  thenceforward;  was  a  member  of  his 
household;  and  when  she  married,  with  his  approval,  her  husband 
also  became  one  of  the  family.  Mr.  Seagrist  spoke  in  affectionate 
terms  of  his  niece  and  in  praise  of  her  husband.  Not  once,  but 
on  various  occasions,  he  stated  that  she  should  be  the  principal  ob- 
ject of  his  testamentary  consideration.  In  respect  to  his  other 
nieces  and  nephews,  his  declarations  showed  that  he  entertained 
for  them  little  or  no  affection;  that,  while  he  was  indifferent  to 
all,  for  some  he  had  a  feeling  of  repugnance.  Had  he  disinherited 
them,  the  act  would  not  have  been  at  variance  with  his  expressed 
sentiments.  There  is  no  proof  that  any  person  suggested  to  the 
decedent  the  dispositions  contained  in  the  will,  and  I  have  every 
reason  to  believe  that  the  scheme  of  the  instrument  was  Mr.  Sea- 
grist's  own.  Though  his  favored  niece  had  the  opportunity,  and 
even  the  motive,  to  secure  the  largest  benefaction,  the  fact  does 
not  import  the  exercise  by  her  and  her  husband  of  undue  influence. 
Those  who  raise  the  issue  must  prove  it  affirmatively.  It  is  sel- 
dom that  its  exercise  can  be  shown  by  direct  proof.  The  contest- 
ants seek  to  sustain  their  case  mainly  by  showing  the  declarations 
of  the  husband  of  the  principal  legatee,  that  the  deceased  did  not 
want  to  make  a  will,  but  that  the  doctor  "got  around"  him,  and 
he  consented,  which  statement  the  husband  denies.  Other  state- 
ments of  the  husband  are  also  proven.  But  in  tills  court  it  is 
well  settled  that  the  declarations  of  a  parly  in  interest,  even  a 
principal  legatee,  cannot  militate  against  the  interest  of  the  leg- 
atees.    La  Bau  v.  Vanderbilt,  3  Redf.  Sur.  399,  408. 

The  contestants  also  urge  that  the  failure  of  certain  witnesses 
to  disclose  the  fact  that  the  satisfaction  pieces  were  executed  after 
the  will  had  been  signed  and  attested  should  be  considered  as  a 
link  in  the  chain  of  evidence  to  establish  undue  influence.  ISiey 
are  not  inconsistent  with  the  unconstrained  action  of  the  testator. 
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Nor  does  the  fact  that  the  husband  of  the  principal  legatee^  In 
endeayoring  to  get  letters  of  temporary  administration,  stated  that 
the  personal  estate  did  not  exceed  |8,000  have  any  greater  signifl- 
canoe.  Such  facts  may  raise  doubts  in  re8i)ect  to  the  good  faith 
of  the  persons  who  make  the  statements,  but  they  do  not  justify 
the  rejection  of  a  will  which  conforms  to  the  declarations  of  the 
deceased,  and  are  consistent  ^th  the  relations  shown  to  iiaye  been 
sustained  by  him  to  the  different  parties  in  interest  I  have  care- 
fully read  the  able  briefs  of  counsel,  and,  without  presenting  an 
analysis  of  the  large  volume  of  testimony  taken  in  the  proceeding, 
it  is  sufficient  to  state  as  my  conclusion  that  the  contestants  have 
failed  to  overcome  the  case  presented  by  the  proponents,  and  I  will 
rign  the  decree  admitting  the  paper  to  probate.    Probate  granted. 


(11  Misc.  Rep.  224.) 

In  re  HOWARD'S  ESTATE. 

(Surrogate's  Court,  Cattaraugus  County.    January,  1896.) 

1.  LnilTATION  OF  ACTIOKS— HONNING    OP  STATUTE — EXCEPTIONS. 

Where  a  surety  pays  the  debt  after  the  death  of  the  principal,  the  statute 
of  limitations  does  not  begin  to  run  until  a  personal  representative  of  the 
principal  is  appointed. 
9.  Executors  akd  Asministbators— Sale  or  Lako  to  Pat  Debts. 

Under  Code  Civ.  Proc.  S  2759,  providing  for  the  sale  of  a  decedent'! 
lands  to  pay  his  debts,  where  all  bis  personal  property  has  been  ap- 
plied to  the  debts,  or  where  It  appean  that  the  personalty  is  Insnf- 
flcient  to  pay  all  the  debts,  a  proceeding  to  sell  land  may  be  Instituted, 
though  there  has  been  no  judicial  settlement  of  the  accounts  of  tbe  ad- 
ministrator. * 
8.  Save— Laches. 

A  proceeding  to  sell  land  of  a  decedent  for  the  payment  of  bis  itbta, 
instituted  29  years  after  the  death  of  the  debtor,  until  which  time  no  per- 
sonal representative  had  been  appointed,  will  not  be  denied  on  the  ground 
of  petitioner's  delay  in  instituting  the  proceedings,  where  tbe  contestant 
had  a  prior  right  to  tbe  admlnistratorBhlp. 

Application  to  sell  real  estate  of  Edward  Howard,  deceased,  for 
payment  of  debts.     Granted. 

Wm.  Woodbury  and  D.  E.  Powell,  for  petitioner. 
J.  G.  Record,  for  Julia  A.  Hogan. 
W.  H.  Henderson,  for  contestant 

DAVIE,  S.  This  proceeding  was  instituted  in  view  of  the  de- 
termination of  the  court  of  appeals  in  Hogan  v.  Kavanaugh,  138 
N.  Y.  417,  34  N.  E.  292.  Edward  Howard  died  in  the  month  of 
September,  1864,  leaving  a  widow,  one  son,  and  three  daughteTa 
His  will,  bearing  date  March  24,  1864,  with  a  codicil  thereto,  dated 
April  2lBt  of  the  same  year,  was  admitted  to  probate  January  23, 
1865.  No  executor  was  named  in  the  will  or  codicil,  and  no  let- 
ters were  issued  until  October  9,  1893,  when  letters  of  administra- 
tion, with  the  will  annexed,  were  issued  to  Deborah  E[avanaugh, 
a  daughter  of  testator  and  the  wife  of  the  petitioning  creditor. 
She  caused  the  usual  notice  to  creditors  to  be  published,  and  the 
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claim  of  the  petitioner  was  the  only  one  presented.  The  petition 
in  this  proceeding  was  filed  March  27,  1894.  -At  the  time  of  the 
testator's  death  there  were  outstanding  13  promissory  notes,  of 
flOO  each,  ail  signed  br  the  testator  and  the  petititmer,  none  of 
which  wore  due  at  testator's  death.  Upon  or  after  their  maturity 
these  notes  were  paid  by  the  petitioner,  and  the  amount  paid  by 
him,  with  interest  thereon,  constitutes  the  claim  which  he  see^ 
to  enforce  in  this  proceeding.  It  is  claimed  on  behalf  of  the  peti- 
tioner that  these  notes  represented  the  Individual  indebtedness  of 
the  testator,  and  that  petitioner  signed  them  merely  as  surety. 
The  contestant,  on  the  contrary,  asserts  that  the  petitioner  himself 
was  the  principal  debtor  and  the  testator  suref$r  for  him.  The 
determination  of  this  question  necessitates  a  reference  to  the  trans- 
actions out  of  which  the  indebtedness  arose.  On  the  15th  day  of 
December,  1854,  the  testator  was  the  owner  of  certain  lands  in  the 
town  of  Persia,  and  on  that  day  conveyed  the  same  to  his  son, 
George  M.  Howard.  The  deed  recited  the  consideration  to  be  f 700, 
and  added  that  "the  lands  hereby  conveyed  for  the  consideration 
above  mentioned,  which  is  much  less  th^  their  true  value,  are  in- 
tended and  received  as  an  advancement  by  the  said  Edward  How- 
ard, the  father  of  said  George  M.  Howard,  to  said  George  as  and 
Cor  his  part  and  just  portion  of  the  property  of  his  said  father,  so 
that  the  said  George  is  not  entitled  to.  inherit  or  receive  any  other 
property  of  his  said  father  as  heir  or  distributee."  On  the  5th 
day  of  March,  1858,  George  M.  Howard  and  wife  reconveyed  these 
lands  to  the  testator  toe  the  consideration,  as  expressed  in  the  deed, 
of  |1,080.  To  secure  the  payment  of  such  consideration  the  tes- 
tator delivered  to  George  M.  Howard  two  promissory  notes,  for 
|500  and  |580,  respectively.  Both  of  these  notes  were  signed  by 
the  testator  and  the  petitioner.  On  the  27th  of  the  same  month 
the  testator  and  wife  conveyed  these  lands  to  the  petitioner  for 
the  consideration,  as  expressed  in  the  deed,  of  |1,080,  to  secure  the 
payment  of  which  petitioner  executed  a  mortgage  to  the  testator 
upon  the  same  lands,  conditioned  for  the  payment  of  such  sum  in 
10  equal  annual  payments.  This  mortgage  was  fully  paid  by  the 
petitioner,  and  was  duly  discharged  July  11, 1864.  Cteorge  M.  How- 
ard transferred  the  two  notes  above  mentioned  to  one  Harry  How- 
ard, and  subsequently  the  testator  became  indebted  to  Harry  How- 
ard, over  and  above  the  amount  of  these  two  notes,  and  shortly 
before  his  death  caused  the  two  original  notes  to  be  taken  up,  and 
the  13  flOO  notes  to  be  executed  and  delivered  to  Harry  Howard. 
The  premises  conveyed  to  the  petitioner  were  worth  much  more 
than  the  consideration  stated  in  the  deed,  and  it  is  urged  by  the 
contestant  that  this  circumstance,  tal^en  in  connection  with  the 
fact  that  petitioner  signed  all  these  notes  in  form  as  a  maker, 
justifies  the  conclusion  that  the  indebtedness  represented  by  the 
notes  was  primarily  that  of  the  petitioner.  The  evidence,  although 
somewhat  meager  and  unsatisfactory  in  consequence  of  the  long 
lapse  of  time,  falls  far  short  of  sustaining  the  claim  of  the  contest- 
ant    It  does  not  appear  that  the  petitioner  had  any  participation 
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In  the  purchase  and  reconveyance  of  the  lands  from  Gteorge  M. 
Howard  to  the  testator.  The  testator  was  the  grantee  and  pur- 
chaser,  and  therefore  the  party  naturally  obligated  to  pay  the  pur- 
chase price.  It  does  not  appear  directly  or  inferentially  that  such 
purchase  was  made  for  the  benefit  or  at  the  request  of  the  i>eti- 
tioner,  nor  that  there  was  any  connection  between  the  conveyance 
of  these  lands  from  George  M.  Howard  to  testator,  and  their  con- 
veyance by  testator  to  petitioner,  nor  is  there  any  satisfactory  or 
snfQcient  proof  that  petitioner  ever  assumed  this  indebtedness 
as  his  ovirn,  or  designed  or  intended  to  incur  any  other  or  greater 
obligation  in  connection  with  it  than  that  of  surety  for  the  testa- 
tor. Then,  again,  the  evidence  discloses  a  design  in  the  mind  of 
the  testator  to  dispose  of  this  land  to  some  extent  by  way  of  an 
advancement.  He  first  transferred  it  to  his  son  George  for  an  in- 
adequate considemtion,  expressly  declaring  in  the  deed  that  it  was 
by  way  of  an  advancement  to  him.  He  then  took  a  reconveyance 
from  George,  giving  him  the  two  notes  instead,  and  thereupon 
deeded  the  land  to  the  petitioner.  The  petitioner  and  his  family 
were  just  as  naturally  the  objects  of  the  testator's  bounty  as  the 
son  George.  Petitioner  had  married  the  youngest  daughter,  and 
for  several  years  had  resided  with  his  wife  in  the  family  of  the 
testator,  transacting  his  business  and  looking  after  and  managing 
his  affairs  generally.  When  testator  conveyed  the  lands  to  his 
son  he  expressly  declared  that  such  conveyance  was  in  full  satis- 
faction of  the  son's  share  in  his  estate.  After  the  lands  were  re- 
conveyed,  the  testator  made  his  will,  in  which  he  named  the  son 
as  one  of  the  residuary  legatees,  making  no  provision  whatever  for 
his  daughter,  Deborah  Kavanaugh,  the  wife  of  petitioner.  If  tes- 
tator did  not  design  the  conveyance  of  these  lands  to  Kavanaugh 
as  an  advancement  upon  his  wife's  share  in  the  estate,  but,  on  the 
contrary  expected  him  to  pay  the  |1,080  mortgage  and  the  |1,300 
in  notes  as  well,  which  would  have  equaled  the  total  value  of  the 
land,  then  there  is  no  reason  whatever  apparent  why  testator  should 
have  excluded  the  daughter  Deborah  by  the  terms  of  his  will  from 
participating  in  the  distribution  of  his  estate.  Moreover,  the  evi- 
dence distinctly  shows  that  the  testator  regarded  the  indebtedness 
represented  by  these  notes  as  his  own,  for,  in  conversation  with 
several  of  his  neighbors  at  various  times  shortly  before  his  death, 
he  spoke  of  this  indebtedness  to  Harry  Howard,  unequivocally  reo- 
ognizing  it  as  his  own.  By  the  terms  of  his  will  he  makes  a  spe- 
cial provision  regarding  the  management  of  his  estate  so  as  to 
meet  and  pay  off  this  debt  In  disposing  of  this  question  I  have 
not  lost  sight  of  the  well-settled  rule  that  claims  withheld  during 
the  alleged  debtor'^  life,  and  sought  to  be  enforced  after  his  death, 
are  to  be  carefully  scrutinized  (Kearney  v.  McKeon,  85  N.  Y.  137), 
but  from  a  thorough  consideration  of  all  the  evidence  I  am  unable 
to  come  to  any  other  conclusion  than  that  the  indebtedness  rep- 
resented by  the  notes  was  solely  and  exclusively  that  of  the  testator. 
The  claim  of  the  petitioner  was  not  barred  by  the  statute  of  lim- 
itations at  the  time  of  the  commencement  of  this  proceeding; 
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Where  the  statute  has  commenced  to  run  against  a  claim  before 
the  death  of  a  decedent,  the  failure  to  secure  the  appointment  of  an 
adminiatrator  does  not  suspend  the  running  of  the  statute.  The 
only  effect  of  the  death  in  such  a  case  is  to  extend  the  time  in 
ndhich  an  action  must  be  brought  (Code  Civ.  Proc.  §  403;  Sanford 
▼.  Sanford,  62  N.  Y.  553);  but  none  of  these  notes  had  matured  at 
tiie  death  of  the  testator,  and  no  right  of  action  accrued  to  the 
petitioner  until  he  paid  the  notes  in  consequence  of  his  liability  as 
surety.  The  statute  b^ins  to  run  against  the  surety's  right  of 
subrogation  only  from  the  time  he  pays  the  debt  In  such  a  case 
the  time  intervening  between  the  maturity  of  the  debt  and  the 
appointment  of  a  legal  representative  of  the  estate  is  no  part  of 
the  time  limited  by  the  statute.  A  cause  of  action  cannot  accrue 
or  exist  unless  there  is  a  person  in  ease  against  whom  an  action 
can  be  brought  and  the  right  of  action  enforced.  In  order  to  put 
the  statute  ia  motion,  there  must  not  only  be  a  person  in  esse  to 
sue,  but  a  person  to  be  sued.  Sanford  v.  Sanford,  supra;  Davis 
V.  Garr,  6  N.  Y.  124;  13  Am.  &  Eng.  Enc.  Law,  737. 

No  judicial  settlement  of  the  accounts  of  the  administrator  had 
been  had  before  the  commencement  of  this  proceeding.  Such  prior 
accounting,  however,  is  not  a  jurisdictional  requirement  The  ear- 
lier cases,  holding  that  a  judicial  settlement  should  precede  tibe 
commencement  of  proceedings  for  disposition  of  real  estate  to  pay 
debts,  were  before  the  change  in  the  statute  regulating  such  pro- 
ceedings. The  law  applicable  to  proceedings  of  this  character 
bas  undergone  various  modifications.  The  original  statute  of  1801 
authorized  the  personal  representative  to  institute  such  proceed- 
ings whenever  he  discovered  or  suspected  that  the  personal  es- 
tate  was  insufficient  to  pay  the  debts.  The  Revised  Statutes  of 
1830  authorized  such  proceedings  only  when  it  was  made  to  ap- 
pear that  all  the  personal  property  applicable  to  the  payment  of 
debts  had  been  actually  applied  and  was  insufScient,  leaving  no 
discretion  whatever  on  the  part  of  the  surrogate.  This  statute 
■was  amended  by  the  Laws  of  1837  so  as  to  restore  to  the  surrogate 
a  discretion  in  the  matter.  This  amendment  provided  that  the 
surrogate  might,  in  his  discretion,  order  a  disposition  of  the  real 
estate,  although  the  entire  personal  estate  which  had  come  into 
the  hands  of  the  representative  had  not  been  applied  to  the  pay- 
ment of  the  debtg.  The  scope  of  the  present  statute  (Code  Civ. 
Proc.  §  2759)  is  quite  clearly  defined  in  Eingsland  v.  Murray,  133  N. 
Y.  175,  30  N.  E.  845,  where  the  court  says: 

"But  If  the  personal  property  left  by  the  decedent  at  the  time  of  his  death 
■was  Insufficient  to  pay  his  debts,  or  If  the  executors  or  administrators  proceed 
■with  reasonable  diligence  in  applying  It  to  the  payment  of  his  debts,  and  It 
proves  Insufflcient  for  that  purpose,  then,  and  then  only,  a  case  Is  made  for 
the  sale  of  the  real  estate.  So,  In  the  language  of  this  section,  before  the 
Burtogate  can  make  a  decree  for  the  sale  of  the  real  estate,  the  petitioner 
must  establish  that  all  the  personal  property  of  the  decedent  which  could  have 
1)660  applied  to  the  payment  of  the  decedent's  debts  and  funeral  expenses  has 
been  so  applied.  If  he  establish  that,  then  he  need  go  no  further,  and  the  sur- 
rogate l8  authcHized  to  make  the  decree.  If  he  cannot  establish  that,  but 
establishes  the  other  alternative,  that  the  executors  or  administrators  have 
proceeded  with  reasonable  diligence  In  ccMiverting  the  personal  property  Into 
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Dumey,  and  applying  It  to  the  payment  of  tbe  debts  and  foneral  expenses,  and 
that  It  is  Inaufflclent  for  the  payment  of  the  same,  then,  even  If  It  has  not  all 
been  so  applied  at  the  time  of  the  petition,  the  Burrogate  Is  anthorized  t* 
make  the  decree." 

It  would  undoubtedly  be  much  more  Batisfactoiy  if  a  judicial 
settlement  preceded  the  commencement  of  proceedings  for  dispo- 
sition of  real  estate,  as  the  decree  would  then  show  the  extent  of 
the  personal  estate  and  the  disposition  made  of  it;  but,  where  no 
such  settlement  has  been  had,  the  petitioner  assumes  the  burden 
of  showing  affirmatively,  as  a  part  of  his  application,  the  facts  re- 
quired by  section  2759  of  the  Code. 

In  this  case  there  is  no  pretense  or  suggestion  that  the  testator 
left  sufficient  personal  estate  to  pay  his  debts.  What  he  did  leave 
was  consumed  mainly  in  paying  funeral  expenses.  Not  a  d<rilar 
of  personal  effects  came  into  the  hands  of  the  representative  The 
exercise  of  the  utmost  diligence  upon  the  part  of  the  administra- 
trix would  not  have  disclosed  the  existence  of  any  effects  applica- 
ble to  the  payment  of  this  debt  The  fact  that  the  claim  of  the 
petitioner  La  disputed  does  not  deprive  the  surrogate's  court  of 
jurisdiction  to  determine  its  validity.  In  re  Haxtun,  102  N.  Y. 
157,  6  N.  E.  Ill;  People  v.  Westbrook,  61  How.  Pr.  138;  Kam- 
merrer  v.  Ziegler,  1  Dem.  Sur.  177;  HopMns  v.  Van  Valkenbnrgli, 
16  Hun,  3. 

It  is  urged  by  the  contestant  that  the  application  of  the  peti- 
tioner should  be  denied  in  consequence  of  his  long  delay  in  insti- 
tuting proceedings  to  establish  his  daim.  He  same  qaestion 
arose  in  Hall  v.  Brennan,  64  Hun.  894,  19  N.  Y.  Supp.  623,  where 
the  court  says: 

"From  the  time  of  the  death  of  George  B.  Blxby  •  •  •  until  letters 
testamentary  were  lacmed  upon  his  will,  •  •  •  there  was  no  person  in 
being  against  whom  plaintiffs  could  have  brought  suit  to  enforce  their  daln 
upon  their  note  against  bis  estate.  This  was,  in  effect,  a  statntory  prohi- 
bition, and  snch  time  was  no  part  of  the  time  limited  for  the  commencement 
of  an  action.  Code  Civ.  Proc.  {  406;  Mead  v.  Jenkins,  85  N.  Y.  .SI;  Br^m 
V.  Iffayor,  etc.,  104  N.  Y.  180,  10  N.  B.  158;  Chnrch  v.  Olendorf,  48  Hon. 
438,  444,  3  N.  Y.  Supp.  657.  It  Is  no  answer  to  this  view  to  say  that  ^aln- 
tiffs  might  have  applied  for  a  temporary  administrator  under  section  2G6S, 
Code  Civ.  Proc.  They  could  not  procure  such  appointment  as  a  matter  of 
right  It  Is  expressly  made  dependent  on  the  discretion  of  the  surrogate. 
The  law  did  not  require  them  to  make  the  application  under  penalty  of  losing 
their  debt" 

• 

The  delay  in  this  case  is,  to  some  extent,  explained  by  the  pend- 
ency of  the  action,  Hogan  v.  Kavanaugh,  above  cited,  wherein  the 
contestant  in  this  proceeding  was  the  plaintiff.  The  petitioner  un- 
doubtedly had  the  right  of  applying  for  letters  of  administration, 
with  the  will  annexed,  at  any  time  after  the  probate  of  liie  will, 
but  the  contestant  had  a  prior  right  to  such  appointment  She 
could  have  secured  such  appointment  at  any  time,  and,  inasmuch 
as  she  neglected  so  to  do,  she  is  hardly  in  a  situation  to  complain 
of  the  petitioner's  neglect  After  the  probate  of  the  wiH  of  the 
testator  the  persons  to  whom  the  real  estate  described  in  the  peti- 
tion was  devised  quitclaimed  their  respective  interest  in  such  real 
estate  to  the  petitioner,  and  it  is  urged  that  the  petitioner,  being 
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the  owner  of  snch  premises,  is  not  in  a  sitnation  to  maintain  this 
proceeding.  Such  claim  is  not  tenable.  The  interests  of  the  lega- 
tees in  the  real  estate  were  sabject  to  the  rights  and  equitable 
interests  of  creditors.  By  their  quitclaims  to  the  petitioner  they 
only  transferred  to  him  such  interest  as  might  remain  after  the 
satisfaction  of  the  debts.    Application  granted. 


(11  Misc.  Rep.  153.) 

In   re  GREGG'S   BSTATB. 

(Surrogate's  Conrt,  Madison  County.   Jannaryt  189S.) 

OiFTS  Inter  Vitos— Declarations. 

The  declarations  of  a  deceased  lessor  that  she  Intended  to  release  the 
lessee  from  liability  for  rent  do  not  of  themselTes  amount  to  a  release, 
as  a  gift  of  a  debt  owing  from  the  donee  to  the  donor  can  be  made  ef- 
fective only  by  the  delivery  to  the  donee  of  a  receipt  or  some  Instrument 
equivalent  to  It 

Judicial  settlement  of  the  accounts  of  John  Gregg  as  executor  of 
the  will  of  Almira  Gregg,  deceased. 

0.  Carskadden,  for  executor. 
H.  B.  Coman,  for  contestants. 

KEMiTEDY,  S.  Almira  Gregg,  the  testatrix,  died  at  the  town  of 
Stockbridge,  in  this  county,  on  the  23d  day  of  March,  1892,  leaving 
an  estate  amounting  to  |10,416.04.  Bhe  left  a  will,  in  and  by  which, 
after  a  few  specific  legacies,  she  gave  her  entire  estate  to  eight 
grandchildren,  four  of  whom  are  children  of  John  Gregg,  the  Exec- 
utor, the  other  four  being  children  of  her  deceased  son,  David  Gregg. 
Mrs.  Gregg's  husband  died  intestate,  leaving  considerable  real  es- 
tate; one  of  his  farms,  by  some  arrangement,  becoming  the  prop- 
erty of  said  John  Gregg.  Having  a  dower  interest  in  this  farm, 
Mrs.  Gregg  and  said  John  Gregg,  on  the  28th  day  of  May,  1872, 
entered  into  a  written  agreement,  under  seal,  which  was  duly  ac- 
knowledged and  recorded  in  the  clerk's  office  of  Madison  county, 
tn  and  by  which  she  demised  and  leased  to  said  John  Gregg  heir 
undivided  one-third  interest  in  and  to  said  land  for  and  during  the 
term  of  her  natural  life,  and  forever;  said  Gregg  covenanting  and 
agreeing  to  pay  to  her  for  the  use  of  said  premises,  during  the  term 
of  her  natural  life,  the  annual  rent  of  |150,  to  be  paid  in  semiannual 
payments  of  |75  each,  and,  in  addition  thereto,  all  taxes  that  might 
be  assessed  liereon.  On  the  6th  day  of  July,  1886,  she  gave  said 
Gregg  a  written  power  of  attorney,  authorizing  him  to  transact  all 
bnsiness  that  she  might  need  to  have  done,  and  containing  also  the 
nsual  general  powers  for  the  transaction  of  her  business.  Upon 
this  accounting,  the  contestant  asks  to  have  the  executor's  account 
surcharged  with,  the  rent  of  said  farm  to  be  paid  under  the  lease 
since  May  28,  1872,  claiming  that  said  Gregg  never  paid  any  rent 
to  Mrs.  Gregg,  the  amount  now  due  being  the  sum  of  {2,820  for 
rent,  and  the  sum  of  f2,185.77  of  interest,  computed  at  6  per  cent 
from  the  time  each  payment  became  due,  making  a  total  sum  of  fS,- 
005.77. 
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The  evidence  on  the  part  of  Mr.  Qregg  does  not  show  that  he  eret 
paid  Mrs.  Gregg  any  rent  whatever,  but  he  claims  to  have  been  re- 
leased from  legal  liability  thereon  by  Mrs.  Gregg,  and,  for  the  pur- 
pose of  establishing  this  defense,  relies  upon  certain  declaration* 
6t  hers,  which  are,  in  substance,  as  follows:  In  January,  1881,  she 
had  a  conversation  with  one  Hamilton  Lamb,  in  which  she  said  to 
him:  "You  know  it  was  wrong  for  John  to  give  that  contract  to 
pay  me  so  much  a  year,  but  we  had  to  do  it  to  get  a  settlement  with 
David."  That  she  gave  John  the  rent  each  year  for  doing  her  busi- 
ness and  looking  after  her,  and  that  she  should  pay  him  further  than 
that  In  July,  1886,  she  said  to  her  grandson  James  A.  Gregg  that 
John's  doing  her  business  released  him  from  all  rent  of  the  farm 
to  her  or  the  estate.  In  June,  1890,  she  said  to  Balph  Gre^,  an- 
other grandson :  "I  want  you  to  write  it  down  that  rent  of  farm  is 
paid  in  full  each  year  by  his  looking  after  me  and  doing  my  busi- 
ness;" and  told  hLn  to  make  a  memorandum  so  he  could  swear  to 
it,  "for  the  girls  wiU  make  him  trouble  some  day;  they  have  threat- 
ened it.  I  have  not  paid  him  enough  for  what  he  has  done  for  me" 
In  January,  1892,  she  said:  "I  have  heard  so  much  talk  here  that 
I  want  you  to  remember  that  all  claims  for  rent  for  your  father's 
farm  is  paid  by  his  services."  That  Balph  Gregg  said  to  her:  "You 
had  better  give  father  a  receipt  for  the  rent,"  to  which  she  replied: 
"He  is  empowered  to  give  himself  a  receipt  He  is  my  acting  at- 
t<Mmey."  In  1892  she  said  to  the  executor:  "John,  I  want  yoa  to 
understand  you  owe  me  nothing;  that  you  have  done,more  than  the 
rent  of  the  place;"  that  he  had  never  had  what  he  ought  to  have 
had  -from  his  father's  estate.  During  her  last  sickness  she  said: 
"I  teU  you,  and  this  may  be  the  last  time,  there  is  nothing  due  from 
your  {dace  to  me."  All  these  declarations  were  made  to  Mr.  Gregg 
or  to  members  of  his  family,  and  none  are  shown  to  have  been  made 
to  other  persons. 

It  is  claimed  on  the  part  of  the  executor  that  the  declarations 
above  set  forth  release  him  from  the  payment  of  any  rent  that  might 
otiierwise  be  due  upon  the  lease.  We  have  no  doubt  that  Mrs. 
Oregg  intended  to  give  the  rent  to  her  son,  and  supposed  she  had 
released  him  from  liability  upon  the  leaae.  She  had  sufiBcient  means 
of  her  own  to  support  herself,  and  it  would  be  very  natural  for  her 
not  to  insist  upon  the  yearly  payment  of  rent  But,  notwithstand- 
ing titiese  declarations,  we  do  not  think  there  was  any  valid  release. 
The  only  way  she  could  make  the  gift  of  her  son's  indebtedness  to 
her  valid  and  effective  was  to  give  him  a  receipt  for  the  same,  or 
something  equivalent  to  it,  from  which  the  law  would  have  con- 
strued the  instrument  as  an  assignment  of  the  rent  and  of  the  ri^t 
of  action  to  Mr.  Gregg.  So  far,  therefore,  as  the  claim  is  made  ttiat 
the  declarations  of  Mrs.  Gregg  amount  to  a  release  from  the  pay- 
ment, we  must  hold  that  nothing  was  said  or  done  to  bring  the 
case  within  the  law  as  stated  in  Gray  v.  Barton,  55  N.  Y.  6S,  Ferry 
V.  Stephens,  66  N.  Y.  321,  Beaver  v.  Beaver,  117  N.  Y.  421,  22  N.  R 
940,  and  McKenzie  v.  Harrison,  120  N.  Y.  260,  24  N.  E.  458,  which, 
we  think,  are  controlling  in  this  case.  These  cases  hold  that,  where 
the  gift  is  the  debt  of  the  donee,  the  donor  must  deliver  to  the 
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debtor  a  receipt  or  some  other  eqaivalent  instrnment,  In  order  to 
mabe  the  gift  effective.  The  intention  to  make  the  gift  is  clear 
enough,  but  it  was  never  executed,  and  the  court  cannot  supply 
the  absent  fact  which  would  make  the  gift  certain  and  conclusive. 

But  it  is  claimed  that  Mr.  Gregg  is  not  liable  upon  the  lease  for 
the  reason  that  Mrs.  Gregg,  in  her  several  declarations,  says  tha.t 
tiie  rent  was  paid  each  year  by  her  son's  services.  An  examination 
of  the  evidence  does  not  disclose  the  services  upon  which  to  base 
such  declarations.  Upon  the  settlement  of  her  husband's  estate, 
her  propertji  consisted  of  |5,000  in  Oneida  Valley  Bank  stock,  which 
remained  in  her  name  until  her  death.  She  carried  on  no  business. 
She  had  no  business  to  transact,  except  to  care  for  herself,  and  pay 
the  small  expenses  connected  therewith.  She  was  not  lending  her 
money  to  various  persons  or  investing  it  in  different  enterprises. 
She  simply  drew  her  dividends,  and,  whenever  the  accumulations  suf- 
ficiently accrued,  invested  them  in  other  stock  at  Oneida.  The  only 
business  which  Mr.  Gregg  is  shown  to  have  transacted  for  her,  out- 
side of  those  filial  attentions  which  are  due  from  a  child  to  a  parent, 
is  the  purchase  of  some  stock  in  the  Oneida  waterworks,  requiring 
no  labor  save  drawing  a  check  for  the  amount  to  be  paid.  We  are 
unable  to  discover,  during  the  existence  of  the  lease,  any  foundation 
for  tiie  declarations  relative  to  her  business;  for  we  do  not  find  that 
Mrs.  Gregg  had  any  business  about  which,  in  the  ordinary  meaning 
of  the  word,  services  could  be  rendered.  The  facts  do  not  seem 
to  exist  upon  which  it  is  claimed  she  bases  her  reason  for  the  non- 
collection  of  the  yearly  rent  We  assume  that  this  is  a  case  where 
the  court  will  not  inquire  into  the  actual  pecuniary  value  of  services 
rendered  Mrs.  Gregg,  and  we  have  no  doubt  that  Mrs.  Gregg  had 
the  legal  right  to  place  her  own  estimate  upon  the  value  of  the  serv- 
ices of  her  son  in  the  transaction  of  her  business ;  and  we  should 
accept  her  valuation  of  them,  and  hold  the  rent  to  have  been  paid 
in  the  manner  she  declared  it  was  paid,  if  we  could  find  evidence 
that  services  had  been  rendered  upon  which  it  is  claimed  she  based 
all  her  declarations  relative  to  the  payment  of  the  rent  But  all 
that  we  can  find  from  the  evidence,  aside  from  some  occasional  act 
of  slight  importance,  upon  which  Mr.  Gregg  can  claim  exemption,  is 
the  fact  that  he  showed  his  mother  that  natural  and  filial  devotion 
due  to  her,  and  which  she  accepted  in  the  kindly  spirit  with  which 
it  was  offered  and  bestowed.  For  these  she  had  the  right  to  be- 
stow upon  her  son  the  gift  of  the  annual  rent,  and,  if  such  atten- 
tion to  a  parent  could  be  legally  classed  under  the  name  of  services 
or  business,  we  should  accept  Mrs.  Gregg's  estimate  of  their  value, 
and  hold  that  there  was  nothing  due  upon  the  lease;  but  believing 
the  law  to  be  otherwise,  we  must  hold  that  the  facts  bring  the  case 
within  the  decisions  of  the  courts  above  cited.  Had  Mrs.  Gregg 
commenced  an  action  for  the  recovery  of  the  rent,  we  apprehend 
that  her  declarations  would  not  have  been  a  defense  to  the  claim. 
Mr.  Gregg  would  have  been  obliged  to  show  payment  or  services 
rendered  for  her  equivalent  to  the  amount  due  upon  the  lease.  Her 
declarations  could  only  have  been  used  against  her  in  corroboration 
of  evidence  of  payment  or  services  rendered  on  the  part  of  the  de- 
v.32N.Y.8.no.9— 70 
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fense;  and  we  think  the  same  rule  applies  ta  thlB  proceeding.  Kot 
having  shown  a  valid  gift  within  the  authorities,  nor  any  release 
from  liability  on  his  lease,  his  only  other  defense  Is  to  prove  pay- 
ment in  some  form.  This  he  seeks  to  do  by  declarations  whidi. 
seem  to  us  insufficient  for  that  purpose.  In  the  settlement  of  es- 
tates there  are  constant  claims  of  gifts  coming  before  Burrogatea, 
supported  generally  by  proof  of  declarations  which  the  dead  can 
neither  admit  nor  deny  nor  the  living  disprove.  It  is  therefore  a  safe 
and  just  rule  of  the  courts  to  require  evidence  of  the  delivery  of  the 
gift  to  the  donee  if  the  property  is  capable  of  delivery,  and,  if  the 
gift  be  a  debt,  that  it  shall  be  established  by  instruments  in  writing. 

If  we  have  stated  the  law  applicable  to  the  facts  of  this  case  cor- 
rectly, the  only  duty  remaining  is  to  determine  the  amount  of  the 
claim  against  the  executor  which  must  be  added  to  his  account 
Whether  the  surrogate  has  power  to  release  from  the  large  amount 
of  Interest  found  due  upon  the  annual  payments  required  to  be  paid 
by  the  terms  of  the  lease  may  be  doubtful;  but  in  view  of  the  evi- 
dence in  this  case,  and  the  belief  of  each  party  that  all  had  been  done 
which  was  necessary  to  carry  out  the  object  intended,  we  shall  fal- 
low the  direction  of  the  court  In  Livingston  v.  Livingston,  4  Johna 
Ch.  286,  and  hold  that  the  computation  of  rent  should  be  without 
interest,  because  of  Mrs.  Gregg's  neglect  to  recover  the  same  sooner. 
If  this  view  of  the  law  should  be  erroneous,  this  large  amount  of 
interest  is  amply  sufficient  to  repay  Mr.  Gregg  for  any  disclosed  and 
undisclosed  services  which  he  may  have  r^idered  for  his  mother. 
Let  a  decree  be  entered  accordingly. 

Decreed  accordingly. 

(11  Misc.  Rep.  192.) 

O'CONNOR  v.  GERMANIA  LIFB  INS.  CO. 

(Supreme  Court,  Special  Term,  Erie  County.    Jannary,  1895.) 

Irburancb— Lapsb  of  Policy— Right  to  Paid-Up  Pomct. 

Where  the  bolder  of  a  life  Insunmce  policy  offered  to  surrender  It  to  the 
agent  from  whom  he  procured  It  in  order  to  obtain  a  pald-ap  pKollcy  as 
provided  therein,  and  the  a^ent  took  no  action  in  the  matter,  and  did  not 
iatona  the  i>ollcy  bolder  as  to  the  proper  procedure  until  the  time  pre- 
scribed for  obtaining  the  paid-up  policy  had  expired,  and  tbe  policy 
holder's  only  knowledge  of  the  Insurance  company  was  what  be  obtained 
from  the  agent,  the  Issuance  of  such  paid-up  policy  will  be  compelled. 

Action  by  John  O'Connor  against  the  Ctermania  life  Insorance 
Company  to  compel  defendant  to  issue  to  plaintiff  a  pald-np  policy. 
Judgment  for  plaintiff. 

Herbert  P.  Bissell  and  Martin  Gary,  for  plaintiff. 
Adelbert  Moot,  for  defendant 

WARD,  J.  In  December,  1888,  the  defendant  Issued  Its  policy 
insuring  the  life  of  the  plaintiff  to  the  amount  of  f  15,000,  at  an 
annual  premium  of  f  594.60.    The  policy  contained  this  provisI(Hi: 

"It  is  also  agreed  that  if  this  policy  shall,  after  three  or  more  wlwie  years' 
premiums  shall  have  been  paid,  l)ecome  void  by  ncmpayment  of  premiums, 
the  company  will,  on  due  surrender  of  this  policy  and  all  addltJ<«s  thereto,  if 
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snch  Borrender  shall  be  made  within  six  months  after  this  policy  shall  have 
thus  become  void,  Issue  a  nonpartl<;lpatlng  policy  of  paid-up  Insurance,  paya- 
ble at  the  same  time  and  under  the  same  conditions  as  this  policy,  for  the 
amount  prescribed  by  the  law  of  the  state  of  New  York." 

The  plaintiff  made  three  payments  upon  the  policy,  the  last  of 
which  was  made  December  22,  1890,  which  extended  the  policy  for 
another  year.  Shortly  after  he  had  made  the  last  payment,  he  met 
Mr.  Bohr,  the  agent  of  the  company,  and  told  him,  in  effect,  that  he 
did  not  intend  to  make  any  more  payments  upon  the  policy,  but 
would  let  it  lapse,  and  within  the  six  months  provided  he  would 
take  a  paid-up  policy.  After  the  time  for  making  the  next  pay- 
ment (December  22,  1891),  and  within  the  six  months,  the  plain- 
tiff had  an  interview  with  the  agent  at  his  ofiBce,  ajid  he  stated  to 
the  agent  that  he  had  come  to  surrender  the  policy,  and  asked  him 
for  a  paid-up  policy.  The  agent  said  he  had  none,  and  the  plain- 
tifPs  evidence  discloses  that: 

"I  asked  him  when  he  would  have  any.  He  didn't  say  when.  I  asked  him 
if  he  would  give  me  any  at  all,  and  he  didn't  say  'Yes'  or  'No.'  He  asked  me 
for  my  policy,  and  I  said :  'Here  It  Is  in  my  pocket  I  am  ready  to  surrender 
it  when  you  give  me  something  In  return  for  It'  Q.  Did  he  offer  to  give  you 
a  receipt  for  It  or  anything?  ▲.  Mo,  sir;  he  did  not  If  he  had  given  me  a 
receipt  for  it,  I  would  have  given  it  to  him." 

The  witness  further  stated  that  no  blanks  were  sent  him  to  be 
fQled  out  to  surrender  the  policy,  nor  was  he  asked  to  fill  out  or 
sign  any  blanks  for  the  surrender  of  the  policy  or  otherwise.  After 
the  six  months  had  expired,  and  before  the  action  was  brought, 
the  plaintiff  asked  the  agent  what  he  had  done  about  procuring 
him  a  paid-up  policy.  The  agent  said  he  had  done  nothing;  that 
he  had  not  got  the  policy  back.  Two  or  three  conversations  oc- 
curred between  Uxe  plaintiff  and  the  agent  of  about  the  same  im- 
port as  the  one  quoted  above,  before  the  six  months  expired,  end 
with  the  same  result  The  defendant  never  issued  to  the  plain- 
tiff the  nonparticipating  policy  of  paid-up  insurance,  and  this  ac- 
tion was  brought  to  compel  the  company  to  issue  it,  the  plaintiff 
claiming  that  he  was  ready  and  willing  to  surrender  the  first  policy, 
with  all  additions  thereto,  upon  the  receipt  of  the  new  one.  The 
company  defends  principally  upon  two  grounds:  First.  That  the 
agent  Bohr  had  no  authority  to  receive  notice  of  the  intention  to 
surrender  or  the  surrender  of  the  policy,  and  to  issue  a  new  one, 
or  take  any  action  in  relation  thereto,  but  had  simply  the  power 
to  receive  the  old  policy  and  the  additions  from  the  plaintiff,  for- 
ward them  to  the  company,  and  to  await  their  action.  Second. 
That  the  plaintiff  had  neither  surrendered  within  the  time  pre- 
scribed (of  six  months)  the  policy,  or  offered  to  do  so,  or  tendered 
the  same,  and  that  the  payments  made  by  plaintiff  were  forfeited; 
the  unconditional  surrender  within  the  six  months  of  the  policy 
being  a  condition  precedent  to  be  performed  by  the  plaintiff  before 
he  was  entitled  to  a  paid-up  policy. 

As  to  the  first  objection,  I  have  reached  the  conclusion  from  the 
evidence  that  it  is  not  well  taken.  The  office  and  place  of  business 
of  the  defendant  was  in  New  York  City.  The  plaintiff .  resided  in 
the  city  of  Buffalo.    Mr.  Bohr,  assuming  to  be  the  agent  of  the 
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company,  solicited  tlie  insurance  of  the  plaintiff,  who  made  due 
application  therefor,  and  Eohr  delivered  to  him  lie  policy.  Bohr 
had  an  ofQce  on  Main  street,  where  he  transacted  insurance  busi- 
ness, and  each  payment  of  premium  wias  made  either  to  Bohr  him- 
self or  at  his  office,  and  renewal  receipts  of  the  policy  receiTcd  by 
the  plaintiff  were  received  from  Bohr  or  at  his  office,  from  tlie  per- 
son in  charge  thereof,  to  Bohr's  knowledge.  A  letter  was  received 
by  the  plaintiff  from  the  defendant,  with  a  card  upon  the  envelope 
as  follows:  "Matthias  Eohr,  Manager  Germania  Life  Insurance 
Company,  New  York."  There  is  no  doubt  but  what  Eohr  assumed 
to  act  as  manager  for  the  company  at  Buffalo,  and  held  himself  out 
to  the  public  as  such,  and  from  the  whole  evidence  I  think  it  is 
fair  to  assume  it  was  with  the  knowledge  and  consent  of  the  com- 
pany. It  is  true  Mr.  Bohr  testifies  that,  as  a  matter  of  t&ct,  he  did 
not  have  the  power  ascribed  to  him  by  the  plaintiff,  and  states 
particularly  what  his  duties  were  as  between  himself  and  the  com- 
pany. It  does  not  seem,  however,  that  the  plaintiff  had  any  no- 
tice of  any  limitation  upon  his  powers,  or  that  he  had  less  power 
than  he  held  himself  out  to  possess. 

The  serious  question  in  this  case  grows  out  of  the  second  objee- 
tion.  This  is  an  action  in  equity,  and  the  question  is  whetiier 
equitable  relief  can  be  granted  the  plaintiff  under  the  circumstan- 
ces of  this  case.  It  is  conceded  that  he  has  paid  about  f  1,800  to 
the  defendant,  and  had  proper  surrender  of  his  policy  been  made, 
or  a  proper  offer  to  surrender  within  the  six  months  within  which 
he  was  permitted  to  do  so,  he  would  have  been  entitied  to  a  paid- 
up  policy,  under  the  provisions  of  his  contract,  as  a  matter  of  ab- 
solute right.  By  reason  of  the  lapse  of  time  and  the  failure,  as 
the  defendant  claims,  to  make  the  proper  surrender,  this  right  was 
lost,  and  the  defendant  absorbs  the  money  of  the  plaintiff  as  a 
forfeiture.  It  is  a  familiar  rule  that  equity  relieves  as  against 
penalties  and  forfeitures.  No  better  illustration  of  this  can  be 
found  than  the  relief  frequently  given  to  vendees  of  real  estate 
whose  contracts  provide  that,  if  they  are  in  default  of  payment, 
the  contract  shall  be  void,  and  the  vendor  can  re-enter  and  take 
possession  of  the  lands  contracted  to  be  sold.  It  is  true  that  at  law 
the  proposition  is  often  asserted  that  performance  of  a  condition 
precedent  is  indispensable  to  a  recovery  upon  the  contract  where 
damages  are  sought,  and  the  tender  of  performance  must  be  with- 
out condition  or  reservation;  but  in  the  forum  of  conscience  and 
equity  this  strict  rule  of  the  common  law  has  been  often  softened 
and  relieved  against  where  justice  and  equity  require  it  It  would 
seem  that  fair  dealing  would  require  the  company,  after  repeated 
notice  from  the  plaintiff,  who  was  not  familiar  with  their  mode  <rf 
doing  business,  that  he  desired  the  paid-up  policy,  and  was  ready 
to  surrender  his  policy  upon  receiving  it  or  some  recognition  from 
them  of  his  right,  to  have  pointed  out  to  the  plaintiff  how  he  should 
proceed  to  obtain  the  paid-up  policy,  what  kind  of  an  application 
he  should  make,  what  paper  he  should  execute,  end.  In  short,  the 
mode  of  procedure  the  company  required  under  the  circumstances. 
The  plaintiff  knew  nothing  of  the  company  except  what  he  had  learn- 
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ed  through  his  dealings  with  it  in  this  tranaaction,  and  that  had  been 
through  the  agent,  Mr.  Bohr;  and,  when  he  goes  into  Bohr's  office 
with  his  policy  ready  to  deliver,  he  had  a  right  to  expect  such  infor- 
mation and  instruction  as  the  agent  could  give  to  carry  out  the  pur- 
pose of  the  visit  But  the  agent  does  nothing  of  the  kind;  he 
simply  requires  the  policy  to  be  delivered  to  him,  without  promis- 
ing to  take  any  steps  to  obtain  a  new  one,  or  that  a  new  one  should 
be  issued  to  the  plaintiff,  and  in  fact,  by  his  words  and  conduct, 
refused  to  give  the  plaintiff  any  Information  or  guaranty  that,  if 
he  surrendered  his  policy,  his  rights  should  be  protected.  If  the 
conduct  of  the  plaintiff  under  the  circumstances  did  not  strictly, 
at  law,  put  him  in  a  position  to  secure  the  new  policy,  it  was  at 
least  such  that  would  occur  to  a  prudent  business  man,  perhaps  un- 
acquainted with  the  business  in  hand.  In  addition  to  tiie  jurisdic- 
tion given  a  court  of  equity  in  this  case  growing  out  of  the  for- 
feiture^ it  may  be  said  that  this  case  has  elements  of  mistake  and 
surprise  as  well,  lime,  ordinarily,  in  insurance  contracts,  is  of  the 
essence  of  the  same;  but  it  is  not  perceived  how  the  delay  in  this 
case  that  has  been  occasioned  since  the  expiration  of  the  six  months 
has  worked  injury  to  the  defendant.  It  has  lost  nothing  by  the 
delay. 

I  have  reached  the  conclusion  that  the  plaintiff  is  entitled  to  the 
relief  sought  in  this  action,  and  also  to  recover  costs,  and  judgment 
should  be  entered  accordingly. 

Judgment  for  plaintiff,  with  costs. 


ai  MifBc.  Rep.  214.) 

WEBER  v.  HUBRSTEIi  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.   January,  1885.) 

MOBTOAOBS — RiOHT  TO  DbcLARK  DuB— EXTENSION. 

A  provision  in  a  mortgage  tbat  if  any  tax  or  assessment  thereafter  im- 
posed on  the  premises  should  remain  unpaid  for  six  months,  the  debt  se- 
cured should,  at  the  option  of  the  mortgagee,  become  due  and  payable  Im- 
mediately, Is  not  atTected  by  an  agreement  foi  an  extension  of  the  time  of 
payment  of  the  debt  secured,  even  as  to  a  default  which  occurred  before 
the  extension. 

Actibn  by  Walter  A.  Weber  against  Edward  Huerstel  and  others 
to  foreclose  a  mortgage.  Defendants  demur  to  the  complaint 
Overruled. 

J.  Noble  Hayes,  for  plaintiff.  , 

Joseph  Kling,  for  defendant  Fuller. 

BEEEMAN,  J.  This  action  is  brought  to  foreclose  a  mortgage 
npon  real  property  in  the  city  of  New  York.  The  mortgage  and 
accompanying  bond  were  given  to  secure  the  payment  of  the  prin- 
cipal sum  of  112,000  on  or  before  the  17th  day  of  December,  1890, 
and  interest  thereon,  which  was  to  be  paid  semiannually.  The 
bond  and  mortgage  provided,  among  other  things,  that  if  any  tax 
or  assessment  should  be  imposed  upon  the  premises  after  the  date 
of  the  execution  and  delivery  of  the  same,  and  remain  unpaid  for 
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six  months,  the  said  principal  snm,  and  all  arrearagea  of  interest 
thereon,  should,  at  the  option  of  the  mortgagee  or  his  legal  repre- 
sentatiTes,  become  and  be  due  and  payable  immediately  liereafter, 
although  the  period  limited  in  the  bond  and  mortgage  for  the  pay- 
ment fliereof  may  not  then  have  expired.  On  Pebraary  18,  1891, 
by  agreement  under  seal,  duly  executed  by  the  pariies  in  interest, 
the  time  for  the  payment  of  lie  principal  sum  was  extended  to  the 
17th  day  of  December,  1895,  upon  the  express  condition  and  agree- 
ment that  "nothing  therein  contained  should  in  any  wise  impair 
the  security  then  held  for  the  said  debt."  The  complaint  then 
alleges  that  "taxes  and  assessments  to  the  amount  of  fl,500,  or 
thereabouts,  have  been  levied  upon  the  said  property,  •  •  • 
and  have  remained  unpaid  for  the  period  of  five  years  or  there- 
abouts, and  that  more  than  six  months  have  elapsed  since  the 
greater  portion  of  the  same  became  due,  and  that  the  defendant,  the 
said  mortgagor,  has  failed  and  neglected  to  pay  the  same,  and  that 
the  plaintiffs  elect  to  deem  the  whole  principal  sum  of  the  mortgage 
to  be  immediately  due  and  payable,"  etc.  The  defendant  Fuller, 
who  is  made  a  party  defendant,  under  the  general  clause  charging 
defendants  not  parties  to  the  mortgage,  has  demurred  to  the  com- 
plaint, on  the  ground  that  it  does  not  set  forth  facts  sufficient  to 
constitute  a  cause  of  action  against  him,  and  in  support  of  his  de- 
murrer contended  upon  the  trial  that  the  allegation  of  default 
should  have  specifically  stated  when  the  taxes  and  assessments 
came  due;  that  the  averment  is  that  the  taxes  and  assessments 
were  due  five  years  or  thereabouts  before  the  action  was  com- 
menced, which  would  malce  the  default  occur  before  the  extension 
of  the  mortgage,  and  that  the  mortgage  cannot  be  foreclosed  for  any 
such  default  so  occurring.  I  am  unable  to  agree  with  the  learned 
counsel  for  defendant,  if  by  this  he  means  that  a  mortgagee  cannot, 
after  simply  extending  the  time  of  the  payment  of  the  mortgage 
debt,  exercise  the  right,  under  the  option  clause  above  mentioned, 
of  considering  the  principal  sum  immediately  due  and  payable,  by 
reason  of  a  failure  on  the  part  of  the  mortgagor  to  pay  taxes  which 
were  liens  on  the  mortgaged  premises  prior  to  the  extension.  The 
plaintifl  is  not  bound  to  exercise  his  option  at  any  particular  time. 
The  clause  is  for  his  protection,  and,  whenever  the  conditions  ex- 
ist which  bring  the  case  within  the  purview  of  the  provision,  he  is 
at  liberty  to  exercise  his  privilege,  without  regard  to  the  fact  that 
he  might  have  done  so  before,  premising  that  he  has  not  been  guilty 
of  any  act  which  has  operated  as  a  waiver  of  his  right.  It  is  en- 
tirely optional  with  him,  and  with  him  alone,  whether  the  mort- 
gage debt  shall  be  deemed  payable  under  such  circumstances.  It 
is  certainly  to  the  advantage  of  the  mortgagor  that  he  should  not 
so  elect,  and  his  forbearance  is  not  to  be  urged  as  a  waiver  of  his 
privilege,  unless  associated  with  acts  which  indicate  an  intelligent 
purpose  to  renounce  it,  or  which  make  it  inequitable  or  uncon- 
scionable for  him  to  enforce  it.  The  complaint  does  not  disclose 
any  such  purpose  or  acts  on  the  part  of  the  mortgagee.  TTie  exten- 
sion of  time  for  the  payment  of  the  mortgage  debt  was  in  terms 
given  "upon  the  express  condition  that  nothing  therein  contained 
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should  in  any  wise  impair  the  secnrity  then  held  for  the  said  debt" 
It  did  not  operate  as  a  waiver  of  the  right  which  the  plaintift  has 
exercised.  The  extension  agreement  is  to  be  read  in  connection 
with  and  as  a  part  of  the  bond  and  mortgage,  and  the  legal  effect 
of  the  papers  thus  read  together  is  precisely  the  same  as  if  the  time 
originfdly  stipulated  for  the  payment  of  the  principal  had  been  the 
17th  day  of  December,  1895,  instead  ni  the  17th  day  of  Decem- 
ber, 1890.  Erery  other  stipulation  and  agreement  contained  in  the 
bond  and  mortgage  continued  operative  and  unimpaired,  and  the 
extended  time  for  payment  stUl  continued  subject  to  an  earlier 
maturity  of  the  debt,  at  the  election  of  the  mortgagee,  whenever 
conditions  existed  which,  under  the  option  clause,  made  the  elec- 
tion exercisable.  The  mortgagee  had  a  right  to  assume,  down  to 
the  time  that  the  option  was  exercised,  that  the  mortgagor  would 
perform  the  duty  he  owed  him  and  pay  the  taxes.  He  was  enti- 
tled to  rest  on  this  assumption  when  he  extended  the  mortgage, 
and  it  comes  with  ill  grace  from  those  who  benefited  by  his  leniency 
to  urge  his  forbearance  as  a  waiver  on  his  part  of  so  important  an 
element  of  his  security.  Furthermore,  there  is  nothing  in  the  com- 
plaint which  shows  that  the  mortgagee  knew  that  any  taxes  were 
in  arrears  at  the  time  the  extension  was  given,  and  there  is  no  pre- 
sumption of  law  that  he  had  such  knowledge.  He  cannot  be  said 
to  have  waived  a  right  where  he  had  no  knowledge  of  the  facts  in 
which  it  rested.  Clauses  similar  to  the  one  in  question  have  for 
years  been  of  universal  use  in  bonds  and  mortgages.  They  are 
eminently  reasonable,  and  have  been  found  necessary  for  the  proper 
protection  of  the  security  upon  which  loans  of  money  so  made  rest 
they  are  not  in  the  nature  of  forfeitures  in  any  obnoxious  sense, 
and  should  be  sustained  by  the  courts  under  the  same  rules  of  con- 
struction ordinarily  applied  to  contracts  in  general  The  drift  of 
all  adjudicated  cases  upon  the  subject  has  been  in  that  direction, 
and  mortgagors  have  been  relieved  from  such  apparent  defaults 
only  where  it  has  been  made  to  appear  that  the  mortgagee  has 
been  guilty  of  some  act,  or  is  responsible  for  conditions,  rendering 
it  inequitable  and  unjust,  upon  the  facts  of  the  case,  that  the  priv- 
ilege should  be  exercised. 

The  case  under  consideration  fails  to  present  any  such  features. 
But  assuming,  for  the  sake  of  argument,  that  the  defendant's  posi- 
tion is  correct, — that,  if  the  taxes  in  question  were  due  and  paya- 
ble at  the  time  the  extension  was  granted,  the  plaintiff  could  not 
■fliereafter  elect  to  call  the  whole  mortgage  debt  by  reason  thereof, 
— still  the  construction  he  puts  upon  the  complaint  that  the  taxes 
were  so  due  and  payable  is  entirely  too  narrow.  The  allegation 
is  "that  taxes  and  assessments  to  the  amount  of  f  1,500,  or  th.ere- 
abonts,  have  been  levied  upon  the  said  property  hereinabove  de- 
scribed, and  have  remained  unpaid  for  the  period  of  five  years  or 
thereabouts,  and  that  more  than  six  months  have  elapsed  since  the 
greater  portion  of  the  same  became  due,"  etc.  The  allegation 
may,  and  more  properly  does,  bear  the  construction  that  during  the 
period  of  five  years,  and  from  time  to  time  within  such  period, 
taxes  and  assessments  were  imposed  and  became  due  and  payable. 
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Trihlch,  of  courae,  would  cover  aeveral  years  Babaeqnent  to  the  ex- 
tension. And  this  constmction  is  further  reinforced  bj  the  fact, 
of  which  judicial  notice  will  be  taken,  that  the  statutes  ot  the 
state  require  taxes  to  be  levied  from  year  to  year.  I  am  of  the 
opinion  that  this  allegation  of  the  complaint  should  be  so  coa- 
strued,  especially  as  the  rule  of  law  is  that  where  a  matter  is  capa- 
ble of  different  meanings  that  should  be  adopted  which  will  sup- 
port the  pleading.  Code  Civ.  Proc.  §  519;  Olcott  v.  Carroll,  39  N. 
Y.  436;  Marie  v.  Garrison,  83  N.  Y.  14;  Lorillard  v.  Clyde,  86  N. 
Y.  884.  If  there  is  ambiguily  in  the  allegati(Hi,  the  defendant's 
remedy  was  to  move  for  an  order  requiring  the  plaintiff  to  make 
his  complaint  more  definite  and  certain.  He  cannot  succesafnlly 
demur,  for,  although  the  pleading  may  be  indefinite  and  uncertain, 
it  states  a  cause  of  action  within  the  rules.  The  demurrer  is  over- 
ruled, but  with  leave  to  the  defendant  Fuller  to  answer  within 
20  days  on  payment  of  costs;  otherwise  judgment  absolute  is 
awarded  to  the  plaintiff-  upon  the  demurrer,  with  costs.  Ordered 
accordingly. 

(11  Misc.  Rcp.  141.)  p^^pj^^  ^  STEPHENSON. 

(Sapreme  Court,  Special  Term,  Kings  County.   January,  1896.) 

CsatTSAT,  Law— Rbabonablb  Doi-bt. 

A  statement  in  the  charge  that  the  rule  that  a  defendant's  guQt  must  be 
established  beyond  reasonable  doubt  "does  not  mean  that  It  ^lall  be  con- 
clusively  established"  is  erroneous,  as  not  giving  full  force  to  the  term 
"reasonable  doubt" 

John  T.  Stephenson  was  convicted  of  a  crime,  and  applies  for 
a  stay  pending  appeal.    Granted. 

Benjamin  F.  Tracy,  AUnet  F.  Jenks,  and  John  Vincent,  for  tlie 
motion. 
John  D.  Lindsay,  Asst  Dist.  Atty.,  opposed. 

GAYKOB,  J.  The  law  does  not  cast  upon  me  the  duty  of  con- 
cluding or  deciding  whether  error  was  committed  upon  the  trial, 
tn  order  to  determine  whether  I  must  grant  the  stay  applied  for. 
On  the  contrary,  if  any  assigned  error,  sufficient,  if  well  founded, 
to  reverse  the  judgment,  give  rise  to  "a  reasonable  doubt,"  the  law 
makes  it  my  duty  to  inquire  no  further,  but  to  stay  the  execntion 
of  the  judgment  until  the  question  be  settled  upon  appeaL  Code 
Cr.  Proc.  §  527.  I  think  there  is  reasonable  doubt  ot  the  correct- 
ness of  a  vital  part  of  the  charge  of  the  learned  trial  judge.  It 
was  the  duty  of  the  learned  trial  judge  to  instruct  the  jury,  eleartj 
and  ungrudgingly,  in  behalf  of  the  defendant  that,  "in  case  of  a 
reasonable  doubt  whether  his  guUt  is  satisfactorily  shown,  he  is 
entitled  to  an  acquittal."  Id.  §  389.  This  safeguard  of  persona 
accused  of  crime  is  not  peculiar  to  our  law,  but  substantially  ex- 
isted in  the  Boman  law,  and  also  in  the  Jewish,  which  probably 
constituted  the  most  minute  and  scrupulous  system  of  criminal 
Jurisprudence  which  ever  existed.  Having  in  mind  his  duty  in  the 
premises,  the  learned  trial  judge  correctly  told  the  jury  that  the 
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goflt  of  the  defendant  had  to  be  established  beyond  a  reasonable 
donbt,  and  he  then  added: 

"That  does  not  mean  beyond  all  doabt  It  does  not  mean  that  it  shall  be 
conclnsiyely  established.  It  means  a  higher  order  of  proof  than  a  mere  pre- 
ponderance of  evidence.  It  must  be  more  spedflc  than  a  mere  preponderance 
of  evidence." 

And  then  he  added,  in  conclusion : 

"Yon  must  be  in  such  a  frame  of  mind  tliat  (after  considering  all  of  the 
evidence  and  circumstances)  you  can  say  that  your  reason  is  satisfied;  that 
there  is  no  reasonable  doubt;  not  tliat  you  are  evenly  divided,  not  tliat  you 
think  it  poBsibie  that  it  is  so,  but  that  there  is  such  a  reasonablQ  certainty 
that  yuu  can  say  that  this  defendant  is  guilty." 

It  seems  to  me  that  there  is  reasonable  donbt  whether  the  learned 
trial  judge,  after  charging  the  proposition  wlilch  the  defendant 
was  by  law  entitled  to  the  benefit  of  in  all  its  fnllness  and  ex- 
pressiveness, did  not  straightway  so  reduce  and  minimize  it  by  what 
he  added  as  to  fall  short  of  submitting  it  in  its  full  force  and  mean- 
ing. The  rule  of  reasonable  doubt  is  more  often  obscured  than 
elucidated  by  attempts  to  define  it  After  correctly  stating  the 
rule,  that  the  prosecution  had  to  establish  the  defendant's  guilt  be- 
yond a  reasonable  doubt,  the  learned  trial  judge  immediately  added, 
in  warning  and  caution,  which  must  have  affected  the  minds  of 
the  jury.  "That  does  not  mean  beyond  all  doubt  It  does  not 
mean  that  it  must  be  conclusively  established."  I  think  it  open 
to  reasonable  doubt  whether  this  be  not  a  diminution  of  the  rule, 
whereas  it  will  bear  no  diminution.  Is  it  so  that  the  guilt  of  a 
defendant  need  not  be  conclusively  established?  What  does  con- 
clusively mean?  In  the  nomenclature  and  terminol<^y  of  the  law, 
has  it  any  other  than  its  ordinary  meaning?  And,  in  the  ordi- 
nary understanding  of  the  word,  must  not  the  guilt  of  one  accused 
be  conclusively  established;  that  is  to  say,  established  as  the  only 
conclusion  which  may  in  reason  follow  the  facts?  It  may  be  that 
even  this  does  not  exclude  reasonable  doubt;  but,  at  all  events, 
can  anything  short  of  it  exclnde  reasonable  doubt?  Not  only  must 
the  guilt  of  the  defendant  follow  as  the  only  conclusion  of  reason 
before  a  conviction  may  be  had,  but,  in  addition  to  that,  if  a  rea- 
sonable doubt  follow,  a  conviction  may  not  be  had;  90  that  beyond 
reasonable  doubt  seems  to  be  even  stronger  than  conclusively.  It 
seems  to  me  that  a  thing  is  correctly  said  to  be  conclusively  estab- 
lished when  it  is  the  reasonable  conclusion,  and  the  only  reason- 
able conclusion,  from  the  facts;  and  this,  at  least,  must  be  the 
case  to  establish  guilt,  for,  if  even  a  reasonaUe  doubt  of  guilt  result 
from  the  facts,  guilt  may  not,  under  our  law,  be  found  as  the  con- 
clusion. And  why  not?  Simply  and  only  because  in  that  case  the 
evidence  is  not  legally  conclusive  of  guilt,  because  it  leads  to  rea- 
sonable donbt,  which  by  law  excludes  the  conclusion  of  guilt,  or, 
in  other  words,  prevents  guilt  from  being  conclusively  esteblished, 
which  but  for  it  would  be  the  case.  Professor  Greenleaf,  in  his 
Treatise  on  Evidence,  which  has  become  a  legal  classic,  says: 

"In  civil  cases  it  ia  sufficient  if  the  evidence,  on  the  whole,  agrees  with  and 
supports  the  hypothesis  vrhlch  it  is  adduced  to  prove;  but  in  criminal  cases 
it  must  exclude  every  other  hypothesis  but  that  of  the  guilt  of  the  party." 
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And  again: 

"It  Is  therefore  a  rule  of  criminal  law  that  the  guilt  of  the  acciued  mast  tw 
fully  proved.  Neither  a  fair  preponderance  of  evidence  nor  any  weight  of 
preponderant  evidence  Is  sufficient  for  the  purpose,  unless  It  generate  foil  be- 
lief <^  the  fact,  to  the  ezClusl<Mi  of  all  reasonable  doubt" 

Is  not  this,  at  least,  saying  that  guilt  must  be  condosively  estab- 
lished? Is  saying  that  every  other  conclusion,  and  also  reason- 
able doubt,  must  be  excluded  before  guUt  may  be  foond,  leas  than 
saying  that  guilt  must  be  conclusively  estabMshed?  The  reverse 
seems  to  me  the  case.  When  we  say  that  we  hare  conclnMvely 
proved  or  shown  a  thing,  we  mean  that  it  follows  as  the  only  con- 
clusion that  may  flow  from  our  facts.  We  do  not  mean  that  we 
have  that  actual  knowledge  which  precludes  the  possibility  of  error 
or  mistakfe  The  word  "conclusivdy"  has  never  had  such  a  mean- 
ing. I  may  ezliibit  the  word  in  all  its  infirmity  and  weakness  by 
saying  that  it  often  happens  that  things  universally  believed  in 
and  deemed  conclusively  established  in  one  age  of  mankind  become 
to  a  subsequent  generation  such  palpable  absurdities  that  the  dif- 
ficulty is  to  imagine  how  they  ever  appeared  credible  In  this 
sense  do  men  use  the  word,  and  not  as  excluding  the  possibility  of 
error.  So  that,  when  the  learned  trial  judge  told  the  jury  that 
the  guilt  of  the  defendant  did  not  need  to  be  condusively  estab- 
lish^, I  do  not  see  that  they  could  have  understood  him  in  the  ex- 
aggerated sense  that  it  did  not  need  to  be  established  beyond  the 
possibility  of  the  defendant  being  innocent  in  fact,  in  spite  of  ap- 
pearances, but  rather  that  they  understood  it  in  the  sense  in  which 
we  ordinarily  use  it  It  is  true  that  the  learned  trial  jndge  told 
the  jury  in  the  same  connection  that  beyond  a  reasonable  donbt 
"means  a  higher  order  of  proof  than  a  mere  preponderance  of  evi- 
dence," and  that  "it  must  be  more  specific  than  a  mere  preponder- 
ance of  evidence";  but  this  fixed  no  rule  or  standard  for  the  jnry, 
and  may  have  tended  to  perplex  them.  And  it  seems  to  me  that 
the  concluding  words  of  the  learned  trial  judge  did  not  restore  to 
the  rule  the  force  of  which  he  had  already  stripped  it  He  told 
the  jury  that  it  is  enough  if,  upon  a  consideration  of  all  the  evi- 
dence and  circumstances,  they  are  in  such  a  frame  of  mind  that 
they  can  say  that  their  reason  is  satisfied;  that  there  is  no  reason- 
able doubt;  and  then  finally  added:  "Not  that  you  are  evenly  di- 
vided, not  that  you  think  it  possible  that  it  is  so,  but  that  there  is 
such  a  reasonable  certainly  that  you  can  say  that  this  defendant  is 
guilty."  Instead  of  seeing  anything  in  this  tending  to  a  just  def- 
inition of  the  meaning  of  reasonable  doubt,  it  seems  to  me  that  it 
only  detracts  from  the  true,  obvious,  and  forceful  meaning  which 
the  words  themselves  convey.  The  rule  of  "reasonable  certainty" 
which  the  learned  judge  lays  down  as  excluding  reasonable  donbt 
seems  to  me  questionable.  The  rule  of  reasonable  certainty  may 
be  applied  by  juries  in  civil  actions,  because  the  certainty  required 
in  such  actions  does  not  exclude  the  existence  of  reasonable  doubt 
In  a  civil  action  it  is  enough  that  the  jury  be  reasonably  certain, 
by  reason  of  a  preponderance  of  evidence,  which  does  not  mean 
that  they  must  have  no  reasonable  doubt,  no  doubt  founded  In  rea- 
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son.  Bot  in  a  criminal  action  the  jury  may  not  convict  becanse  on 
the  whole  they  are  reasonably  certain  of  guilt  On  the  contrary, 
to  convict,  they  must  be  without  a  reasonable  doubt,  even  though 
there  be  a  clear  preponderance  of  evidence  on  the  side  of  guUt 
There  seems  to  be  a  question  concerning  the  pnnctnation  in  a  sen- 
tence of  the  learned  trial  judge  above  quoted;  but  if  we  read  it 
that  the  jury  must  be  in  such  a  frame  of  mind  that  they,  that  "yon 
can  say  that  your  reason  is  satisfied  that  there  is  no  reasonable 
doubt,"  without  any  stop  after  the  word  satisfied,  I  still  fail  to  see 
in  it  any  definition  of  reasonable  doubt  by  which  the  grave  previous 
detraction  from  the  just  meaning  of  the  words  may  be  deemed  nulli- 
fied or  withdrawn. 

I  have  looked  into  this  case  with  all  the  more  care  because  it  is 
one  in  wliich  it  is  not  less  important  that  all  the  forms  and  appear- 
ances of  justice  be  carefully  observed  than  that  justice  itself  be  done. 
The  defendant,  a  captain  of  police,  was  convicted  of  receiving  two 
baskets  of  peaches  for  refraining  from  doing  his  ofQcial  duty.  It 
is  therefore  wholesome  that  I  should  not  altogether  ignore  the  state- 
ments that  others  who  are  his  superiors  are  without  prospect  of 
punishment  or  reprobation,  though  they  stand  accused,  or  indeed 
confessed,  of  having  received  large  sums  of  money,  even  hundreds 
of  thousands  of  dollars,  as  gifts  from  indivduals  for  having  per- 
formed official  duty,  or  for  the  way  in  which  it  was  performed.  If 
there  be  even  in  casuistry  any  distinction  between  receiving  private 
gifts  for  doing  official  duty,  or  for  not  doing  it,  by  any  public  officer, 
whether  governor,  judge,  or  police  official,  the  moral  sense  of  civil- 
ization has  never  perceived,  much  less  tolerated,  it  The  circum- 
stances surrounding  this  defendant's  case  make  manifest  the  grave 
necessity  of  observing  every  form  and  appearance  of  justice  before 
lie  be  finally  imprisoned,  lest  his  conviction,  affording  a  disagreeable 
contrast,  prove  more  demoralizing  to  society  than  his  acquittal 
-would  have  been ;  for,  through  mazes  of  sophistry  and  masses  of  im- 
material facts  and  suggestions,  the  aggregate  mind  goes  straight  to 
the  mark. 

Let  the  certificate  be  prepared;  bail  to  be  fixed  on  notice.  Ap- 
plication granted. 

(11  Misc.  Rep.  103.) 

In  re  BOARD  OF  RAILROAD  COMMISSIONERS. 

(Supreme  Court,  Special  Term,  Ulster  County.   January,  1885.) 

lUlLBOAD   COMMIBSIOHKRS — RiGHT  TO   FrEK   PaBRES. 

Const  1895,  art.  13,  {  5,  which  provides  tliat  no  public  officer  shall  aak 
or  reoeive  "for  his  own  nse  and  benefit"  any  free  pass,  does  not  prohibit 
the  railroad  commissioners,  in  the  discharge  of  their  official  duties,  from 
traveling  on  passes  signed  by  the  secretary  of  state,  requiring  railroad 
companies  to  carry  them  without  charge,  as  provided  by  Laws  1882,  c  868. 

Application  by  the  board  of  railroad  commissioners  for  a  writ  of 
mandamus  to  determine  right  to  compel  railroad  companies  to  carry 
ofQcera  and  agents  of  the  railroad  commission  on  passes  signed  by 
the  secretary  of  state.     Granted. 
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John  D.  McMabon,  for  the  motion. 

W.  E.  Kisselburgh,  Jr.,  Dep.  Atty.  Gen.,  (^poaed. 

PABKEB,  J.  By  chapter  353  of  the  Laws  of  1882  the  leg^atnre 
created  a  board  of  railroad  commisaioners,  and  defined  and  regu- 
lated its  powers  and  duties.  In  addition,  it  assumed  by  that  act 
the  authority  to  assess  upon  the  railroads  of  this  state  a  sum  not 
to  exceed  |50,0()0  a  year  to  defray  the  salaries  of  the  commi8ai<Mi- 
ers,  and  pay  the  necessary  expenses  of  the  board.  By  the  same 
act  it  undertook  to  provide  that,  m  addition  to  the  f50,000,  the  ac- 
tual and  necessary  cost  of  transportation  upon  all  railroads  actually 
visited  or  inspected  by  the  commissioners,  their  officers,  clerks,  ex- 
perts, and  agents  in  the  course  of  a  due  performance  of  the  duties 
enjoined  by  law  should  be  borne  by  the  railroads  so  visited  or  in- 
spected.    To  accomplish  this  result  the  statute  provided  that — 

"In  the  discharge  of  tbe  duties  of  their  office  they  should  be  transported  over 
the  several  railroads  In  the  state  of  New  Yorlc  free  of  charge,  upon  passes 
signed  by  the  secretary  of  state;  they  may  employ  and  tafce  with  them  ex- 
perts or  other  agents  whose  services  they  may  deem  to  be  temporarily  of  im- 
portance, and  who  shall  also  be  transported  while  on  sucb  duty,  free  of 
charge,  upon  passes  signed  by  the  secretary  of  state." 

Prom  the  time  of  the  appointment  of  the  railroad  commissioners, 
under  the  act  referred  to,  down  to  January  2,  1895,  the  commission- 
ers have  proceeded  in  the  discharge  of  the  duties  by  law  commanded; 
the  sums  necessary  to  pay  the  expenses  of  the  board,  not  exceeding 
f  50,000  a  year,  have  been  assessed  upon  the  several  railroads  in  this 
state  by  tiie  comptroller,  and  the  assessments  paid;  the  secretary 
of  state  has  issued  such  passes,  in  pursuance  of  the  act,  as  the  rail- 
road commissioners  have  requested,  and  the  passes  have  been  rec- 
ognized by  the  railroads  affected  by  them.  But  the  application 
made  to  the  secretary  of  state  January  2,  1895,  to  issue  passes  in 
accordance  with  the  statute,  was  refused,  the  reason  assigned  being 
that  section  5  of  article  13  of  the  constitution  of  the  state  of  New 
York,  which  went  into  effect  January  1,  1895,  prohibits  the  issuing 
of  such  passes.     It  reads: 

"No  public  officer,  or  person  elected  or  ai^>olnted  to  a  public  office,  under 
the  laws  of  this  state,  shall  directly  or  Indirectly  ask,  demand,  accept,  receive 
or  consent  to  receive  for  his  own  use  or  benefit,  or  for  the  use  or  benefit  of 
another,  any  free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion In  passenger,  telegraph  or  telephone  rates  from  any  person  or  corporation, 
m  make  use  of  the  same  himself  or  in  conjunction  with  another." 

In  view  of  the  statute  to  which  we  have  referred,  the  limitation 
of  the  provision  commanding  a  public  officer  not  to  accept  or  receive 
a  pass  or  free  transportation  "for  his  own  use  or  benefit/*  is  signifi- 
cant. The  office  of  the  word  "own,"  when  following  a  posaessiTe 
pronoun,  is  to  emphasize  or  intensify  the  idea  of  peculiar  or  per- 
sonal interest  It  suggests,  what  was  undoubtedly  the  intention  <rf 
the  framers  of  this  constitutional  provision,  that  the  practice  of  giv- 
ing passes  to  public  officers  for  their  individual  use,  and  to  save 
them  from  personal  expense,  should  be  stopped,  but  the  pow^er  of 
the  legislature  to  provide  for  the  necessary  traveling  and  other  ex- 
penses of  public  officers  while  engaged  in  public  business  should 
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not  be  abridged.  This  provision  of  the  constitotion  must  not  only 
be  construed  in  the  light  of  existing  public  statutes,  but  it  will  be 
presumed  that  it  was  drafted  with  full  recognition  of  theuL  Sec- 
tion 168  of  the  general  railroad  law  provided  that  neither  the  rail- 
rcwd  commissioners,  nor  their  secretary,  derks,  agents,  employ^,  or 
experts  should  accept,  receive,  or  request  any  pass  from  any  rail- 
road in  this  state  for  themselves  or  for  any  other  person.  Section 
169,  on  the  other  hand,  declared  that  such  ofiQcers,  in  the  discharge 
of  their  official  duties,  should  be  transported  over  the  railroads  of 
this  state  free  of  charge,  upon  passes  signed  by  the  secretary  of 
state.  In  short,  the  statute  prohibited  the  public  officers  named 
from  accepting  passes  for  their  own  use,  but  authorized  them  to  use 
a  pass  issued  by^  the  secretary  of  state  for  the  public  use.  So  this 
provision  of  the  constitution  prohibits  these  as  well  as  all  other 
public  officers  from  accepting  free  passes  for  their  own  use  or  bene- 
fit, but  it  does  not  prohibit  them  from  accepting  passes  from  the 
secretary  of  state  providing  for  their  transportation  while  engaged 
in  public  business,  as  it  certainly  would  do  if  it  were  Intended  to 
annul  the  provision  of  section  169  relating  to  that  subject.  Other 
reaaons  might  be  presented  tending  to  show  tliat  the  provisions 
of  section  169  are  not  condemned  by  the  section  of  the  constitution 
relating  to  passes,  but,  as  the  one  given  seems  to  be  fully  adequate, 
a  further  discussion  will  not  be  indulged.  A  peremptory  ^nit  of 
mandamus  will  issue.     Application  granted. 


(11  Misc.  Kep.  207.) 

BAYLBS  V.  YANDBRYBBB  et  al. 

(Supreme  Court,  Special  Term,  New  York  Comity.   Jannaiy,  1895.) 

%.   CORPOBATIONS — DiRKOTORS  —  RkPUSAL  TO  ACCEPT  BENEFICIAL   PrOPOBITIOH. 

Directors  are  not  chargeable  with  neglect  of  duty  because  they  refused 
to  accept  a  proposition  which,  thongh  advantageous  to  the  corporation,  was 
condltioaed  on  their  resignation. 
8.  (TORSPIRACT— When  Action  Libs. 

An  action  for  conspiracy  cannot  be  maintained  unless  it  resulted  In 
actual  damage  to  plaintiff. 

Action  by  James  0.  Bayles  against  Frank  P,  Vanderveer  and 
others  for  conspiracy.  Defendant  Byan  demurs  to  the  complaint 
Sustained. 

Edward  A.  Sumner,  for  plaintifF. 

Hennessy,  Greedon  &  Bowan,  for  defendant  Byan. 

BEEKMAN,  J.  The  defendant  Vincent  A.  Byan  has  demurred 
to  the  complaint  on  several  of  the  grounds  authorized  by  section 
488  of  the  Code  of  Civil  Procedure.  Two  of  these  grounds  are: 
(1)  That  a  cause  of  action  against  all  of  the  defendants  has  been 
improperly  united  with  a  cause  of  action  affecting  only  some  of 
the  defendants;  (2)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  court,  at  special  term, 
has  already  sustained  a  demurrer  to  this  complaint  interposed  by 
the  defendant  Vanderveer  on  the  first  of  the  grounds  above  stated, 
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and  this  decision  shonld  be  taken  to  be  the  law  of  this  case  and 
followed  until  reversed  by  the  appellate  court  I  think,  however, 
that  the  complaint  also  fails  to  state  facts  sufficient  to  conatitote 
a  cause  of  action  against  the  defendant  Ryan,  and  that  the  de- 
murrer should  be  sustained  on  that  ground.  The  gist  of  the  ac- 
tion is  conspiracy.  Stripping  the  complaint  of  all  verbiage,  the 
following  is  a  concise  statement  of  the  plaintiffs  alleged  griev- 
ance: The  plaintiff  is  the  owner  of  1,495  shares  of  the  capital  stock 
of  the  Cape  Fear  Harbor  &  Coal  Company,  a  foreign  corporation, 
duly  incorporated  under  the  laws  of  the  state  of  North  Carolina. 
The  total  issue  of  stock  is  1,508  shares,  of  the  par  value  of  flOO 
each.  The  defendants,  other  than  Reckless,  own  one  share  each. 
The  d^endant  Reckless  owns  two  shares.  The  board  of  directors 
consists  of  the  plaintiff  and  all  of  the  defendants.  The  plaintiff 
and  two  of  the  defendants  reside  in  New  Jersey.  The  other  de- 
fendants reside  in  the  state  of  New  York,  in  which  latter  state 
substantially  all  of  the  meetings  of  the  stockholders  and  directors 
have  been  held  and  the  business  of  the  corporation  has  been  transr 
acted.  The  plaintiff  is  the  president  of  the  corporation.  The  de- 
fendant Ryan  is  its  secretary,  and  the  defendant  Hawkins  is  its 
treasurer.  By  its  charter  the  principal  office  of  the  corporation  is 
required  to  be  in  North  Carolina,  but  branch  offices  are  authorized 
in  any  other  state  or  country.  The  complaint  is  otherwise  silent 
us  to  the  terms  of  incorporation.  The  only  asset  of  the  corpora- 
tion which  is  mentioned  is  a  block  of  1,509  shares  of  the  Bruns- 
wick, Western  &  Southern  Railroad  of  North  Carolina,  which  is 
represented  to  be  a  controlling  interest  The  plaintiff  is  also  presi- 
dent of  the  company.  The  interests  of  the  two  companies  are 
therefore  closely  associated.  The  plaintiff  alleges  that  he  under- 
took to  procure  the  money  necessary  to  "float  and  finance  and  put 
into  active  operation  both  of  said  companies,"  and  that- "he  forth- 
with secured  promises  to  furnish  a  part  of  the  f360,000,  more  or 
less,  and  to  so  float  and  finance  and  put  into  operation  said  com- 
panies." If  this  allegation  has  any  relevancy  at  all,  it  must  be 
assumed  to  relate  to  the  subsequent  statement  that  on  or  about 
the  Ist  day  of  September,  1894,  tiie  plaintiff  concluded  an  arrange- 
ment with  certain  persons  in  this  city  for  the  immediate  equip- 
ment and  operation  of  the  two  companies,  which  arrangement  gave 
promise  of  par  value  to  all  of  the  stock  of  the  same.  The  ccnn- 
plaint  does  not  state  the  particulars  of  the  arrangement,  except 
that  it  was  conditioned  upon  an  immediate  change  of  directors,  by 
which  the  defendants  should  be  replaced  by  others  "to  be  named 
by  and  to  control  for  said  persons  with  whom  those  negotiations 
were  concluded;  that  otherwise  said  negotiations  should  fall." 
This  proposition  was  laid  before  the  defendant  directors  of  the 
Cape  Fear  Harbor  &  Coal  Company,  and  their  attention  was  called 
by  the  plaintiff  to  the  great  advantage  which  it  offered  to  the  cor- 
poration, and  to  the  necessity  of  electing  other  directors  in  order 
to  satisfy  the  above  condition  exacted  by  the  negotiators.  The  di- 
rectors refused  to  consider  the  matter,  and,  as  the  complaint  states, 
"when  the  plaintiff  himself  moved  the  resignation  of  said  directory 
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with  the  election  of  their  successors,  they  sat  mnte,  and  refused 
to  second  said  motion."  The  plaintifC  alleges  that  this  act,  or 
failure  to  act,  was  pursuant  to  a  conspiracy  between  the  defend- 
ants to  cheat  and  defraud  him,  and,  in  support  of  his  charge,  states 
that,  when  he  mentioned  the  favorable  result  of  his  negotiations 
to  the  defendant  Yanderyeer,  the  latter  falsely  asserted  a  claim 
to  162,500  worth  of  the  plaintiff's  stock,  and  demanded  a  transfer 
of  the  same  to  him,  and  made  other  claims  against  him,  and  in- 
sisted that  if  his  demands  were  refused  he  would  prevent  a  meet- 
ing of  the  company,  or,  if  there  were  a  meeting,  he  would  prevent 
the  consummation  of  the  negotiations  in  question,  and  tliat  the  di- 
rectors would  act  as  he  instructed.  The  plaintiff  instantly  refused 
to  accede  to  these  demands.  The  complaint  further  states  that  the 
certificate  of  stock  representing  the  shares  held  by  the  plaintiff 
was  in  Vanderveer's  possession.  It  does  not  appear  why  this  was 
ao.  The  fact  only  is  stated,  with  the  averment  that  the  certificate 
was  held  subject  to  plaintiff's  demand,  and  that  Vanderveer  tiad  no 
interest  in  or  lien  upon  it  The  plaintiff  immediately  endeavored 
to  secure  possession  of  it,  but  failed,  and  he  alleges  that  the  de- 
fendant Vanderveer  and  the  defendant  McPherson,  to  whom  the 
former  said  he  had  delivered  the  certificate,  purposely  obstructed 
him  in  his  efforts  to  resmne  possession  of  ids  property.  The  par- 
ticular need  for  the  certificate  at  that  time  was  that  the  plaintiff 
might  transfer  certain  shares  to  the  persons  with  whom  he  had 
made  the  contingent  arrangement  for  capital  above  mentioned,  in 
order  to  qualify  them  for  election  as  directors.  Failing  in  his 
effort  to  obtain  the  certificate,  the  plaintiff  made  written,  assign- 
ments to  these  persona  of  the  shares  he  intended  to  transfer,  which 
assignments  were  tendered  by  them  to  the  defendant  Ryan,  who 
was  the  secretary  of  the  company,  and  a  demand  was  made  upon 
him  to  issue  certificates  of  stock  of  the  company  accordingly.  At 
first  Byan  assented  and  appointed  a  time  when  he  would  do  so, 
bat  subsequently  he  refused,  stating  that  in  the  meantime  he  had 
seen  the  defendant  Vanderveer,  but  the  complaint  is  silent  as  to 
what,  if  anything,  passed  between  the  two  on  the  subject  The 
plaintiff  also  alleges  that  he  is  the  owner,  by  assignment  from  the 
defendant  Hawkins,  of  a  contract  for  land  in  North  Carolina  nec- 
essary to  the  railroad  company  above  mentioned  for  terminal  pur- 
poses; that  said  contract  was  in  the  possession  of  the  defendant 
Vanderveer,  who  refused  to  surrender  it;  that  the  defendant  Haw- 
kins, upon  conferring  with  Vanderveer,  refused  to  execute  to  the 
plaintiff  another  assignment,  and  tliat  both  of  them  were  informed 
that  the  paper  was  necessary  in  order  that  the  negotiations  above 
referred  to  might  not  fail.  There  is  also  an  allegation  tliat  the 
directors  of  the  Gape  Fear  Harbor  &  Coal  Company  had  issued 
a  call  for  a  meeting  of  stockholders  to  elect  a  board  of  directors, 
and  that,  owing  to  certain  by-laws  of  the  company,  which  the  plain- 
tiff characterizes  as  pretended  by-laws,  and  which  he  elsewhere 
charges  to  have  been  fraudulently  devised  or  manufactured  by  the 
defendants  or  some  of  them,  the  election  will  be  determined  by  a 
majority  of  the  votes  cast,  without  regard  to  the  number  of  shares 
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held  by  the  voting  stockholders,  and  that  the  defendants  propose 
through  these  means  to  re-elect  themselves,  and  thereby  prevent 
the  consummation  of  the  said  negotiations.  He  also  alleges  that 
the  meeting  was  otherwise  irregularly  called.  He  finally  sums  up 
the  case  by  alleging  that,  by  reason  of  the  conspiracy,  he  has  been 
injured  to  his  damage  in  the  sum  of  flO0,OO0,  for  which  he  de- 
mands judgment 

The  facts  I  have  enumerated  are  set  out  in  the  complaint  as 
elements  of  the  conspiracy  charged,  and  are  found  in  paragraphs 
severally  indicated  by  letters  of  the  alphabet,  as  specificationB  of 
the  acts  constituting  the  fraudulent  combination  and  its  execution. 
Assuming  the  material  facts  stated  in  the  complaint  to  be  true, 
as  we  must  for  the  purposes  of  the  demurrer,  the  plaintiff  may 
justly  claim  to  have  been  outrageously  treated  by  the  defendants 
or  by  some  of  them,  but  this  is  far  from  justifying  the  daim  that 
the  wrong  committed  is  an  actionable  one.  The  substance  of  the 
charge  is  that  the  various  acts  assigned  in  the  complaint  were 
done  to  aid  the  defendant  Yanderveer  in  his  efforts  to  ertort  from 
the  plaintiff  f62,600  worth  of  his  stock,  but  it  appears  that  they 
failed  to  accomplish  this  purpose,  as  the  plaintiff  has  refused  to 
recognize  the  claim  or  to  yield  to  the  demand.  If  the  claim  for 
damages  is  based  upon  the  loss  resulting  from  the  failure  of  the 
defendants,  as  directors  of  the  company,  to  accept  the  prox>osition8 
made  to  supply  the  company  with  additional  capital,  it  will  be 
recalled  that  these  propositions  involved  the  resignation  of  the  de- 
fendants, and,  whatever  may  have  been  their  moral  obligations  in 
view  of  the  great  advantage  to  the  company  which  would  so  re- 
sult from  their  resigning,  they  were  within  their  legal  rights  when 
they  refused  to  consider  a  proposition  which  involved  any  such 
requirement.  Cook,  Stock,  Stockh.  &  Corp.  Law  (3d  Ed.)  §  711. 
The  plaintiff  seems  to  suppose  that,  because  he  held  almost  the 
entire  capital  stock  of  the  corporation,  the  directors  were  bound. 
In  the  performance  of  their  duties,  to  comply  with  any  request 
he  might  make.  How  much  mistaken  he  is  in  this  theory  will 
api)ear  from  the  case  of  Beveridge  v.  Railroad  Co.,  112  N.  Y.  1, 
19  N.  E.  489.  Where,  then,  is  the  damage  to  the  plaintiff?  "A 
simple  conspiracy,  however  atrocious,  unless  it  results  in  actual 
damage  to  the  party  against  whom  the  conspiracy  is  aimed,  is  not 
the  subject  of  a  civil  action."  Oil  Co.  v.  Everest,  30  Huii,  586.  In 
the  case  of  Verplanck  v.  Van  Buren,  76  N.  Y.  259,  Polger,  J.,  says 
that  "in  such  action  the  evidence  of  a  technical  conspiracy  is  not 
essential.  The  damage  is  the  cause  of  action,  and  the  conspiracy 
mere  matter  of  aggravation."  See,  also.  Place  v.  Minister,  65  N. 
Y.  89.  In  the  case  of  Lee  v.  Kendall,  56  Hun,  610,  11  N.  Y.  Supp. 
131,  the  above  definition  is  followed,  with  the  further  statement 
that  proof  of  conspiracy  is  only  essential  when  a  verdict  is  de- 
manded against  two  or  more  defendants,  and  that  the  practical 
importance  of  such  proof  arises  from  the  rule  which  thereupon  per- 
mits the  plaintiff  to  give  in  evidence  the  declarations  of  co-con- 
spirators as  against  each  other  while  engaged  in  furthering  the 
conspiracy.    Ai  actionable  wrong  must  exist,  and,  if  that  w^rong 
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has  been  perpetrated  nnder  an  agreement  or  partnership  of  two 
or  more  persons,  the  person  wronged  may  avail  himself  of  a  form 
of  action  which  offers  him  certain  facilities  of  proof. 

In  piecing  together  the  diffuse  and  in  many  respects  vague  and 
uncertain  allegations  of  the  complaint,  I  have  been  unable  to  find 
that  the  plaintiff  has  been  damaged  in  any  respect  for  which  he 
can  find  relief  in  this  action  under  what  seem  to  me  to  be  well- 
settled  principles  of  law.  If  the  directors  of  the  company  had  been 
bound  to  accept  the  propositions  made  by  the  persons  with  whom 
the  plaintiff  had  been  negotiating,  their  refusal  might  then  have  been 
actionable;  but  the  resulting  damage  would  have  been  damage  to 
the  corporation,  and  the  cause  of  action  would  have  been  that  of 
the  company.  If  the  corporation  is  under  the  control  of  the  guilty 
parties,  any  stockholder,  on  behalf  of  himself  and  the  others,  may 
sue  the  delinquent  directors,  but  the  corporation  must  be  a  party 
defendant,  as  the  suit  is  really  prosecuted  in  its  behalf,  and  the 
recovery  is  for  its  benefit  Bobinson  v.  Smith,  3  Paige,  222;  Greaves 
V.  Gouge,  69  N.  Y.  154;  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52. 
Such  an  action,  it  seems,  may  be  prosecuted  in  this  state,  even 
where  the  corporation  is  a  foreign  one.  Prouty  v.  Railroad  Co.,  1 
Hun,  665.  The  plaintiff  has  not  assumed  to  prosecute  the  defend- 
ants on  this  theory,  nor  does  it  appear  from  the  complaint  that 
he  could  successfully  state  a  cause  of  action  in  its  favor,  at  least 
so  far  as  the  principal  charge  of  the  complaint  is  concerned.  He 
is  evidently  the  victim  of  the  not  infrequent  occurrence  of  a  hos- 
tile majority  in  a  board  of  directors,  controlled  by  men  who  were 
unknown  to  him  when  he  acquired  his  stock.  His  remedy  must 
be  sought  in  the  methods  provided  by  law,  by  which  directors  may 
be  changed  or  be  held  responsible  for  their  fraudulent  acts.  That 
the  pleader  was  conscious  of  his  difficulty  is  apparent  from  the 
impression  which  the  pleading,  as  a  whole,  leaves  upon  the  mind 
that  he  was  in  pursuit  of  a  statement  of  actionable  damages,  which 
-was  constantly  eluding  his  grasp.  The  charges  against  the  defend- 
ant Ryan  are  especially  vague.  His  acts  of  offense  are  that  he 
refused  to  transfer  stock  of  the  plaintiff  without  the  production  of 
the  original  certificate,  and  that  he  was  one  of  the  directors  who 
refused  to  vote  for  the  proposition  which  involved  his  resignation 
from  the  board.  It  is  true  that  these  acts  are  charged  to  have 
been  done  In  furtherance  of  the  combination  alleged  to  aid  the 
defendant  Vanderveer  in  his  efforts  to  compel  the  plaintiff  to  give 
np  a  portion  of  his  stock,  which,  as  we  have  seen,  was  unsuccess- 
ful; but  the  intent  is  felt  a  matter  of  inference,  from  the  state- 
ments of  Vanderveer  that  he  could  control  the  other  directors. 
For  the  reasons  I  have  stated,  I  am  of  the  opinion  that  the  com- 
plaint fails  to  set  out  a  cause  of  action  against  the  defendant  Ryan. 
The  demurrer  ia  therefore  sustained,  and  judgment  ordered  thereon 
for  the  defendants,  with  costs,  with  leave  to  the  plaintiff  to  amend 
his  complaint  on  payment  of  costs.  Demurrer  sustained,  and  judg- 
ment ordered  for  defendants,  with  leave  to  plaintiff  to  amend  on 
payment  of  costs. 

v.32N.Y.8.no.9— 71 
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ffii  Hon.  267.) 

^        '  SAOB  et  aL  T.  BUETON. 

(Supreme  Court,  Ooieral  Term,  Third  Department    Febmaiy  12,  180(1.) 

Patment— QivisG  Chbck. 

Where  a  debtor  delivers  to  his  creditor's  agent,  who  Is  duly  aatborteed 
to  receive  It,  a  check  payable  to  the  creditor  for  the  amount  of  his  debt, 
and  the  check  is  subsequently  paid  by  the  bank  on  which  It  is  drawn, 
the  debtor's  liability  to  the  creditor  Is  thereby  discharged,  though  tJbe 
agent  without  authority  Indorsed  the  check,  and  applied  the  proceeds  to 
bis  own  use.    Putnam,  J.,  dissenting. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Henry  W.  Sage  and  others  against  David  Gt.  Burton 
to  recover  a  balance  on  an  account.  From  a  judgment  entered  on 
a  verdict  in  favor  of  defendant,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  minutes,  plaintiffs  appeal.    Afllrmed. 

For  former  report,  see  24  N.  Y.  Supp.  130. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

Tracey  &  Cooper  (James  Fenimore  Cooper,  of  counsel),  for  appel- 
lants. 

C^eo^ge  H.  Stevens,  for  respondent 

MAYHAM,  P.  J.  This  action  was  brought  by  the  plaintifEs  to 
recover  the  amount  of  the  balance  of  an  account  accruing  in  favor 
of  the  plaintiffs  for  some  kind  of  merchandise.  The  answer  In 
effect  admitted  the  accruing  of  the  account  and  its  correctness,  but 
set  up  payment  in  the  defendant's  check  given  by  the  defendant  to 
one  Abbott  on  account  of  such  indebtedness,  payable  to  the  order 
of  the  plaintifls.  Abbott  had  been  for  a  long  time  in  the  employ 
of  the  plaintiffs,  and  was  salesman  for  them,  and  at  times  collected 
accounts  for  them,  and  received  checks  of  customers  for  accounts 
due  the  plaintiffs.  He  had  also  made  settlements  of  accounts 
with  customers  of  the  plaintiffs,  and  on  such  settlements  abated 
from  the  amount  claimed,  and  such  settiements  and  abatements 
had  been  acquiesced  in  by  his  employers.  The  proof  showed  on  the 
trial  of  this  action  that  the  defendant  settled  the  account  in  suit 
with  the  agent,  Abbott,  who  on  such  settlement  made  a  reduction 
from  the  amount  claimed  of  flOO,  and  took  the  defendant's  check 
for  the  balance  of  1234.11,  payable  to  the  order  of  the  plaintiffs, 
and  at  the  same  time  receipted  the  bill  of  the  plaintiffs  in  their 
firm  name  in  full  for  that  amount  The  proof  also  shows  that  the 
check  was  subsequently  indorsed  in  the  name  of  the  plaintifls' 
firm,  and  was  paid  at  the  bank  out  of  the  funds  of  the  defendant 
The  indorsement  of  the  firm  name  of  the  plaintifls  on  the  check 
was  made  by  Abbott  without  the  express  authority  of  the  plaintiffs, 
and  the  money  received  by  him  on  the  same  from  the  bank,  but  the 
same  was  not  paid  by  him  to  the  plaintiffs,  and  they  were  never  in 
fact  paid  the  amount  of  their  bill.  The  main  question  in  this  case, 
and  the  one  upon  which  the  rights  of  the  parties  turned  in  the 
trial  court,  and  must  turn  here,  is  whether  the  act  of  the  agent, 
Abbott,  bound  the  plaintiffs  so  that,  under  the  circumstances  of  this 
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case,  the  giving  of  this  check  by  the  defendant,  and  its  Babsequent 
payment  by  the  bank,  amoants  to  a  payment  by  the  defendant  so 
as  to  discharge  him  from  this  debt.  It  is  unnecessary  for  us  to 
consider  here  the  right  or  power  of  Abbott  to  adjust  amounts  due 
on  claims  of  plaint&s  and  make  reductions  on  tiie  same,  as  that 
seems  to  have  been  conceded  on  the  trial  by  the  plaintiffs'  consent 
to  reduce  the  amount  of  their  claim  to  the  sum  represented  by  the 
check. 

There  was  on  the  trial  a  sharply-contested  question  of  fact  as  to 
whether  or  not  the  plaintiff  Dean  Sage  told  the  defendant,  in  the 
presence  and  hearing  of  Abbott,  before  the  transaction  in  question, 
that  his  dealings  with  the  plaintiffs'  firm  must  be  with  Abbott 
The  defendant  testified  upon  that  subject  as  follows:  "He  [Sage] 
then  told  me,  in  the  future  I  must  deal  with  Mr.  Abbott  individually 
in  buying,  adjusting,  and  settling."  This  is  contradicted  by  Sage, 
and  lie  learned  trial  judge  left  it  to  the  jury  to  say  whether  this 
general  and  sweeping  authority  was  given  to  Abbott  by  the  plaintiff 
Sage,  and  was  relied  upon  by  the  defendant  as  authority  for  him 
to  settle  all  claims  between  him  and  the  plaintiffs  with  Abbott. 
That  wa«,  we  think,  a  proper  disposition  of  that  disputed  question. 
It  is  true  that  payment  of  this  check  to  Abbott  was  not  in  fact 
payment  to  the  plaintiffs,  and  If  Abbott  improperly  indorsed  the 
check  in  their  name,  and  appropriated  the  proceeds  to  his  own  use, 
it  would  in  effect  be  a  larceny  from  the  plaintiffs,  and  they  would  be 
the  losers  to  that  amount.  But  so  long  as  the  defendant  was 
authorized  to  make  settlements  with  and  payments  to  Abbott  of 
all  claims  in  favor  of  plaintiffs  against  him,  the  giving  of  the  check 
and  the  subsequent  payment  of  the  same  by  the  bank  out  of  the 
funds  of  the  defendant  was  payment  by  the  defendant  so  as  to  dis- 
charge him  of  liability  to  the  plaintiffs.  While  a  check  of  the 
debtor  does  not  until  paid,  ordinarily,  amount  to  payment  of  the 
debt,  it  does  after  payment  of  the  check  extinguish  the  debtor's 
liability,  tf  the  same  is  paid  to  the  creditor,  or  to  the  agent  of  the 
creditor  authorized  to  receive  the  check  of  the  debtor,  for  the  reason 
that  after  he  has  parted  with  the  check  to  the  creditor,  or  his  agent, 
he  has  no  further  duty  in  the  matter,  except  to  see  that  funds  are 
in  the  bank  on  which  it  is  drawn  for  its  payment  "A  check  g^ven 
in  payment,  and  afterwards  paid,  becomes  a  valid  payment  as  of 
the  date  of  its  receipt"  18  Am.  &  Eng.  Enc.  Law,  p.  147,  and  cases 
there  cited.  The  plaintiffs,  having  authorized  the  agent  to  receive 
the  check,  and  thus  removing  it  beyond  the  control  of  the  defend- 
ant, took,  as  between  them  and  the  defendant  the  risk  of  the  acts 
of  their  own  agent;  all  the  risk  that  the  defendant  took  in  the 
matter  was  that  of  establishing  that  the  agent  had  power  and 
authority  to  take  the  check  on  settlement  and  that  the  drawer  had 
funds  in  the  bank  with  which  to  pay  it  on  presentment.  He  did 
not  even  take  the  risk  of  a  forged  indorsement.  That  probably 
was  the  risk  of  the  bank.  The  jury,  under  the  charge  of  the  court 
have,  we  think,  found  upon  sufficient  evidence  that  the  agent  in 
this  matter  was  authorized  by  the  principal  to  receive  this  check, 
and  that  coupled  with  their  finding  of  payment  of  the  check, 
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operated  to  discharge  the  defendant's  liability.  Carroll  v.  Sweet, 
128  N.  Y.  20-22,  27  N,  E.  763.  If  it  be  held  that  Abbott  in  this 
transaction  was  not  the  alter  ego  of  the  plaintiffs,  and  had  no 
authority  to  indorse  this  check,  yet,  if  he  was  authorized  by  the 
plaintiffs  to  receive  this  check  from  the  defendant,  any  misappropria- 
tion of  its  proceeds  by  him  is  at  the  risk  of  the  party  who  set  him 
in  motion  and  put  it  in  his  power  to  perpetrate  the  wrong.  Snch 
party  must  suffer,  rather  than  the  party  which  is  in  no  wise  account- 
able for,  and  has  no  control  of,  the  perpetration  of  the  wrong. 

We  have  examined  the  exceptions  taken  by  the  plaintiffs  to  the 
rariouB  rulings  of  the  trial  judge,  and  his  charge,  and  see  no  error 
for  which  this  judgment  can  be  reversed.  Judgment  affirmed,  with 
costs. 

HEBBIGK,  J.,  concurs;  PUTNAM,  J,  dissents. 


In  re  OLMSTBAD. 

(Supreme  Court,  Special  Term,  Albany  County.    March  14,  188S.) 

I  Tax  8ai,b— Vaoatino— Who  mat  Apply. 

Where  land  bid  in  by  the  state  at  a  tax  sale  Is  afterwards  sold  and  ooo- 
veyed  by  the  state  to  a  third  person,  the  grantee  of  the  state  Is  not  wttbln 
Laws  1803,  c.  711,  (  20,  providing  for  the  cancellation  of  a  tax  sale  of  land 
"on  appUcation  of  any  person  having  any  interest  therein  at  the  time  of 
the  sale,"  as  the  statute  refers  to  the  time  of  the  tax  sale  and  not  to  tbe 
time  of  any  subsequent  conveyance  by  the  purchaser  at  the  tax  sale. 

i.   SaHB — ASBIONEK   OF  PURCHASER. 

The  provision  of  Laws  1883,  c.  711,  {  20,  that  on  cancellation  of  a  tax 
sale,  after  the  conveyance  has  been  executed,  tbe  comptroller  shall  refimd 
to  the  purchaser,  his  representatives  or  assigns,  the  purchase  money  and 
interest  thereon,  does  not  give  to  such  representatives  and  assigns  a  right  to 
apply  for  the  cancellation  of  the  tax  sale  which  tbe  statute  provides  sbaU 
be  "on  application  of  any  person  having  any  Interest  in  the  land"  at  the 
time  of  the  sale. 
8.  Same— Purchase  bt  State. 

Land  bid  in  by  the  state  at  a  tax  sale  becomes  a  part  of  the  forest  pre- 
serve under  the  laws  relating  thereto,  and  therefore  the  borchaser  from 
the  state  of  land  bid  in  by  the  state  at  tax  sale  is  not  an  assignee  of  the 
purchaser,  within  the  meaning  of  Laws  1893,  c.  711,  {  20,  providing  for 
the  cancellation  of  tax  sales  and  the  refunding  of  the  purchase  money  to 
the  purchaser,  his  representatives  or  assigns;  but  the  only  remedy  of  sncta 
grantee  of  the  state  is  that  given  by  1  Rev.  St.  p.  198,  t  6,  providing  that 
wherever  the  title  of  the  state  to  lands  granted  under  its  authority  shall 
fall,  the  original  purchase  money  paid  by  the  grantee,  with  interest,  shall 
be  refunded  to  him. 

At  chambers.  Application  by  John  W.  Olmstead  for  writ  of 
mandamus  against  James  A.  Roberts  for  the  cancellation  of  a  tax 
sale.     Denied. 

Bteadman,  Thompson  &  Andrews,  for  the  application. 

T.  E.  Hancock,  Atty.  Gen.,  opposed. 

HEBBICEI,  J.  At  various  state  tax  sales  held  between  the 
years  1877  and  1885,  inclusive,  several  lots  of  land  located  in  the 
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county  of  Saratoga  were  exposed  for  sale  by  the  comptroller  of  the 
Btate  for  nonpayment  of  taxes,  and  were  bid  in  by  the  state  at  Bach 
tax  sales,  and  deeds  therefor  were  executed  and  delivered  to  the 
state  of  New  York  by  the  comptroller,  and  the  county  of  Saratoga 
was  credited  with  the  amount  of  such  sales,  which  appear  to  have 
amounted  to  the  sum  of  |2,069.96.  On  or  about  the  14th  day  of 
December,  1891,  all  the  right,  title,  and  interest  of  the  state  in 
said  lots  were  conveyed  to  Jolm  W.  Olmstead,  by  the  state  of  New 
York,  the  deed  reciting  that  such  conveyance  is  made  by  virtue  of 
a  provision  of  section  8  of  chapter  283  of  the  Laws  of  1886,  as 
amended  by  chapter  475  of  the  Laws  of  1887,  and  upon  the  recom- 
mendation of  the  forest  commission  of  said  state,  with  the  advice 
of  the  attorney  general  of  said  state.  The  laws  referred  to  au- 
thorize a  conveyance  of  portions  of  what  is  known  as  the  "Forest 
Preserve  of  the  State,"  upon  the  recommendation  of  the  forest  com- 
mission, coupled  with  the  advice  of  the  attorney  general.  On  the 
26th  day  of  December,  1893,  the  deputy  comptroller  of  the  state, 
upon  the  application  of  said  Olmstead,  canceled  the  tax  sales  of  the 
lots  in  question,  and  directed  "the  refunding  to  John  W.  Olmstead 
of  the  sums  due  by  reason  thereof."  The  amount  paid  by  John 
W.  Olmstead  to  the  state  upon  receiving  the  deed  above  described, 
•was  the  sum  of  Jl,551.  Thereafter  the  said  Olmstead  applied  to 
the  present  comptroller,  James  A.  Roberts,  and  demanded  the  pay- 
ment of  the  sum  of  f 2,069.96,  with  interest  from  the  2tith  day  of 
December,  1893,  which  the  comptroller  refused  to  pay,  and  an  ap- 
plication is  now  here  made  to  this  court  that  a  peremptory  writ  of 
mandamus  issue,  directing  the  comptroller  to  draw  his  warrant 
upon  the  state  treasurer,  for  the  payment  from  the  state  to  the 
said  John  W.  Olmstead  of  the  sum  of  12,069.96,  with  interest  from 
the  26th  day  of  December,  1893.  The  relator,  Olmstead,  having 
paid  fl,551  for  lands  purchased  by  him  from  the  state,  now,  upon 
the  failure  of  the  state's  title,  asks  that  there  shall  be  refunded  to 
him,  not  the  amount  paid  by  him  upon  his  purchase,  but  the 
amount  that  the  state  paid  therefor  upon  its  purchase  of  such  lands, 
by  giving  credit  to  the  coimty  of  Saratoga  for  the  amount  due  from 
the  state  to  the  said  county  for  state  taxes.  A  bare  statement 
of  the  facts  shows  that  there  is  no  equity  in  the  relator's  claim, 
and  that  he  is  seeking  to  obtain  from  the  state  money  he  has  never 
expended,  under  the  provision  of  a  statute  intended  to  afford 
equitable  relief  to  persons  purchasing  at  tax  sales,  who  have  ac- 
quired defective  tax  titles,  by  refunding  to  them  the  moneys  ex- 
pended by  them  in  making  such  purchases. 

The  statute  imder  which  he  claims  to  be  entitled  to  reclaim  the 
money  is  section  20  of  chapter  711  of  the  Laws  of  1893.  This  sec- 
tion provides  for  the  cancellation  of  tax  sales  by  the  comptroller. 
The  first  part  of  the  section  provides  for  such  cancellation  in  the 
event  of  tiie  discovery  of  an  illegality  before  the  delivery  of  the 
conveyance,  and  another  portion  of  the  section  provides  for  the 
cancellation  where  the  discovery  of  the  illegality  of  the  sale  is 
made  after  the  delivery  of  the  conveyance.  The  latter  portion 
reads  as  follows: 
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"If  be  shall  not  discover  ttiat  the  sale  was  Invalid  nntll  after  a  conveyance 
of  the  lands  sold  shall  have  been  executed,  he  shall  on  application  of  any  per- 
son having  any  interest  therein  at  the  time  of  the  sale,  on  receiving  proof 
thereof,  cancel  the  sale,  refand  out  of  the  state  treasury  to  the  purchaser,  his 
representatives  or  assigns,  the  purchase  money  and  Interest  thereon,  and  re- 
charge the  county  from  which  the  tax  was  returned,  with  the  amount  of 
purchase  money  and  interest  from  the  time  of  the  sale,  which  the  county  shall 
cause  to  be  levied  and  paid  into  the  state  treasury;  on  any  such  application 
the  comptroller  may  appoint  a  commissioner  with  like  powers  and  duties  as 
in  case  of  an  application  for  redemption." 

Under  this  provision  it  seems  to  me  tliat  the  cancellation  of  the 
tax  sale  in  question  here  bj  the  comptroller  was  illegal;  that  the 
comptroller  had  no  jurisdiction  to  make  it  The  power  attempted 
to  be  exercised  by  the  comptroller  is  purely  a  statutory  power,  and 
must  be  executed  in  strict  compliance  with  the  statute,  and  it  will 
be  observed  that  such  cancellation  is  to  be  made  "on  application 
<rf  any  person  having  any  interest  therein  at  the  time  of  the  sale." 
This  means  the  tax  sale,  not  any  subsequent  conveyance  by  the 
purchaser  at  such  tax  sale.  There  can  be  no  claim  in  this  case. 
I  think,  that  the  relator,  Olmstead,  had  any  interest  in  the  lands 
in  question  at  the  time  of  the  sale,  or  was  a  purchaser  thereat  It 
has  been  decided  under  this  and  similar  statutes  that  tlie  only 
person  who  can  make  an  application  for  such  cancellation  is  the 
purchaser  at  the  tax  sale.  People  t.  Roberts,  144  N.  T.  234,  39 
N.  E.  85.  While  it  has  been  held  tliat  the  assignee,  or  the  personal 
representative  of  the  purchaser,  is  entitled  to  receive  the  money  to 
he  refunded  upon  such  cancellation,  and  that  a  grantee  of  the  pnr- 
chaser  is  an  assignee  within  the  meaning  of  the  statute  (People  v. 
Ghapin,  109  N.  Y.  177, 16  N.  E.  331),  yet  that  does  not  afEect  that  por- 
tion of  the  statute  wtiich  requires  the  application  to  be  made  by 
a  person  interested  in  the  premises  at  the  time  of  the  sale.  In 
this  case  the  purchaser  was  the  state.  The  state  has  made  no 
application  for  a  cancellation,  and,  the  purchaser  having  failed  to 
make  any  application,  the  act  of  the  comptroller  in  canceling  such 
sale  was  without  jurisdiction  and  void.  But  further  than  that  I 
do  not  think  .the  statute  in  question  is  applicable  to  a  case  like  the 
one  now  under  consideration.  It  was  intended  for  the  relief  of 
parties  purchasing  property  at  tax  sales,  when  the  title  proves 
defective,  to  enable  them  to  recover  back  the  amount  of  money  paid 
by  them  at  such  tax  sales.  Here  the  state  has  bid  in  the  property 
in  question,  in  default  of  purchasers.  Under  the  statutes  of  tlte 
state  it  has  become  a  part  of  the  forest  preserve,  and  has  been  con- 
veyed by  the  state  to  the  relator,  not  as  an  assignment  of  a  tax  title, 
but  under  the  laws  in  relation  to  the  forest  preserve.  The  relator 
is  not  an  assignee  of  the  purchaser  at  a  tax  sale,  within  the  mean- 
ing of  the  statute.  The  relator  has  paid  no  taxes.  He  is  not  the 
assignee  of  any  one  who  has.  The  statute,  as  before  stated,  was 
intended  to  afford  equitable  relief  to  bona  fide  purchasers.  It  was 
not  intended  to  afford  opportunities  for  swindling  the  state.  For 
the  money  he  has  actually  expended  the  relator  has  his  remedy 
under  section  6,  art.  1,  tit.  5,  c.  9,  pt  1,  of  the  Bevised  Statutes 
(Birdeye's  Ed.,  p.  1781,  §  6),  reading  as  follows: 
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"Whenerer  the  title  of  the  people  of  this  state,  to  lands  granted  under  Its 
aathorlty  shall  fall,  and  a  legal  claim  for  compensation,  on  account  of  sncb 
failure,  shall  be  preferred  by  any  person  entitled  thereto,  it  shall  be  the  duty 
of  the  commissioners  to  direct  the  payment  of  the  original  purchase  monies, 
-which  may  have  been  paid  to  the  state  by  snch  person,  with  Interest  at  the 
rate  of  six  per  cent,  from  the  time  of  such  payment,  to  be  paid  ont  of  the 
treasury,  on  the  warrant  of  the  comptroller." 

That  statute  affords  all  the  relief  to  which  the  relator  is  honestly 
entitled.  The  present  application  seems  to  me  to  have  no  founda* 
tion  in  either  law  or  equity,  but  to  be  simply  a  bald  attempt  to  ob- 
tain from  the  state  money  that  it  has  never  received,  which  the 
relator  never  paid,  and  to  which  he  haa  neither  a  legal  nor  a  moral 
claim.     The  application  is  denied,  with  costs. 


NEW  TORE  INSULATED  WIRE  CO.  T.  WBSTIN6H0USB  ELBOTBIO 

ft  MANUF'G  CO. 

(Supreme  Court;  General  Term,  First  Department    March  15,  1896.) 

FliSADiRO—AMBirDKSNT— Effect  ok  Oriotnai.  Plbadino. 

Where  an  amended  answer  has  been  filed,  the  original  answer  cannot  be 
res(»rted  to  for  the  purpose  of  explaining  the  aUegatioas  of  the  amended 
answtf. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  New  York  Insulated  Wire  Company  against  the 
Westinghouse  Electric  &  Manufacturing  Company  to  recover  money 
alleged  to  be  due  under  a  written  contract  From  an  order  deny- 
ing a  motion  for  the  severance  of  the  action  and  entry  of  judgment 
for  the  amount  claimed  to  be  admitted  to  be  due  by  the  answer, 
plaintiff  appeals.     A^Srmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  O'BRIEN,  J. 

W.  B.  Putney,  for  appellant 
Paul  D.  Oravath,  for  respondent 

VAN  BRUNT,  P.  J.  The  summons  and  complaint  in  this  ac- 
tion were  served  on  the  16th  of  August,  1894,  and  on  the  12th  of 
November  the  defendant  served  an  answer.  On  the  24th  of  No- 
vember a  notice  of  motion  for  a  severance  of  the  action  and  for  a 
judgment  of  fl7,079.24,  claimed  to  be  admitted  to  be  due  in  said 
answer,  was  served;  said  notice  being  returnable  on  the  3d  of  De- 
cember, the  last  day  for  the  defendant  to  serve  an  amended  an- 
swer. The  defendant  asked  that  the  motion  stand  over  until  the 
following  day  in  order  that  it  might  serve  its  amended  answer. 
This  application  was  granted,  and  the  next  day  the  defendant,  pur- 
suant to  such  leave,  served  and  submitted  to  the  court  such  amend- 
ed answer,  and  at  the  same  time  served  upon  the  plaintiff  an  offer 
of  judgment  for  |24,000.  The  original  answer  and  the  offer  to 
allow  judgment  are  contained  in  the  papers  handed  up  upon  this 
appeal.  It  is  undoubtedly  true  that  the  plaintiff  was  entitled  to 
the  relief  demanded  by  this  motion  under  the  original  answer. 
But  the  amended  answer  contains  no  such  specific  admissions  a* 
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were  embraced  within  tlie  original  answer,  and  tbe  coart  cannot 
determine,  upon  an  inspection  of  the  amended  answer,  the  amount 
which  is  admitted  to  be  due.  It  is  urged,  however,  npon  the  part 
of  the  appellant,  that  recourse  may  be  had  to  the  original  answor 
for  the  purpose  of  explaining  the  allegations  contained  in  the  amend- 
ed answer.  But  we  think  that  this  cannot  be  done,  as  it  is  a  well- 
settled  rule  of  pleading  that  where  an  amended  pleading  is  served 
it  takes  the  place  of  the  original  pleading,  and  the  action  proceeds 
as  though  the  original  pleading  had  never  been  served.  Such  orig- 
inal pleading,  under  such  circumstances,  forms  no  part  of  the  rec- 
ord, and  does  not  set  forth  the  issues  which  are  involved.  It  is 
difficult,  therefore,  to  see  what  bearing  or  relevancy  the  original 
answer  can  have  upon  a  motion  of  this  description;  and  npon  read- 
ing the  order  in  this  case  it  would  seem  not  to  have  been  con- 
sidered by  the  court  below.  The  summons  and  complaint  and  the 
amended  answer  are  referred  to  in  definite  terms,  bu^  although  the 
words,  "and  upon  all  the  papers  and  proceedings  herein,"  are  in- 
serted in  the  order,  it  is  manifest  that  the  court  did  not  consider 
the  original  answer  in  determining  the  application;  and,  if  it  did, 
it  would  have  been  error.  Neither  can  the  plaintiffs  application 
receive  any  support  because  of  the  offer  of  judgment  which  is  con- 
tained in  these  papers.  The  only  way  in  which  the  plaintiff  can 
avail  himself  of  an  offer  of  judgment  is  set  forth  in  the  CJode.  It 
is  not  upon  such  a  motion  as  the  one  now  under  review  that  any 
use  is  permitted  of  such  an  offer.  If  the  amended  answer  in  ques- 
tion was  served  in  bad  faith,  simply  for  the  purposes  of  delay,  the 
Code  points  out  the  remedy  which  a  party  aggrieved  is  entitled  to 
pursue.  He  may  have  it  stricken  out  upon  motion,  and  then  the 
action  proceeds  upon  the  original  pleading.  No  such  course  was 
taken  in  the  case  at  bar,  and  we  see  no  means  of  aiding  the  plain- 
tiff in  procuring  the  judgment  which  he  was  entitled  to  under  the 
original  answer,  and  to  prevent  the  recovery  of  which  the  amended 
pleading  seems  to  have  been  served.  The  order  appealed  from 
must  be  affirmed,  with  |10  costs  and  disbursements. 


FALK  et  aL  v.  KARE8KI  et  al. 
(Common  Pleas  of  New  York  Olty  and  Ooontjr,  General  Term.   April  1,  180B.) 

PAUB  RBPKB8BNTATI0N8 — PROOF  OP  SCIBRTBB. 

In  an  action  for  false  representations  by  defendants  tbat  they  did  not 
owe  more  than  $700,  that  they  were  In  no  trouble,  that  there  was  no 
mortgage  on  their  property,  that  they  had  not  given  any  bills  of  sale,  and 
would  not  give  any  within  a  short  time,  and  that  they  were  "perfectly 
sound  and  responsible,"  whereby  plaintiffs  were  Induced  to  sell  them 
goods,  the  scienter  Is  sufficiently  proved  where  it  appears  from  croea^x- 
amlnatlon  of  defendants  that  the  amount  of  their  debts  was  over  $700, 
that  they  sold  their  business  for  $400,  and  that  a  few  days  afterwards  the 
purchaser  sold  It  to  the  wife  of  one  of  defendants. 

Appeal  from  Eleventh  district  court 

Action  by  Julius  Falk  and  others  against  Leo  E^areski  and  others 
for  false  representations.     From  a  judgment  in  favor  of  plaintifls, 
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rendered  by  the  jastice  without  a  jaiy,  defendants  appeaL     Af- 
flnned. 

Argned  before  BISGHOFF  and  GIEQEBIGH,  JJ. 

Samuel  J.  Frankenstein,  for  appellants. 
Bobert  Ck^enthal,  for  respondents. 

6IE6EBICH,  J.  This  action  was  broufirht  to  recover  damages 
for  false  and  fraudulent  representations.  i?he  answer  was  a  gen- 
eral denial.  The  pleadings  were  oral.  The  plaintiffs  are  copart- 
ners doing  business  under  the  firm  name  of  Stem  &  Saalberg,  and 
the  defendants  were,  during  the  time  or  times  of  the  transactions 
hereinafter  referred  to,  copartners  in  business.  From  the  testimony 
adduced  on  the  part  of  the  plaintiffs  it  appears  that  before  the  sale 
of  certain  goods,  consisting  of  confectionery,  by  the  plaintiffs  to  the 
defendants,  the  defendant  Kareski  represented  to  Stem,  one  of  the 
plaintiffs,  that  the  defendants  did  not  owe  over  f  700 ;  that  they  were 
in  no  trouble  whatsoever;  that  there  was  no  mortgage  upon  their 
property,  nor  had  they  ^ven  any  bill  of  sale,  and  that  there  would 
not  be  any  such  given  within  a  short  time.  Such  defendant  further 
showed  to  Stern  a  bill  that  he  had,  in  order  to  confirm  his  state- 
ment that  the  defendants  were  "perfectly  sound  and  responsible." 
It  further  appeared  that,  but  for  these  representations,  which  the 
plaintiffs  believed,  and  upon  which  they  relied,  they  would  not  on 
the  same  day  have  sold  the  goods  in  question,  as  they  did,  on  a 
credit  of  10  days;  that  when  the  claim  became  due  the  defendant 
Palk  stated  to  Saalberg,  one  of  the  plaintiffs,  that  the  defendants 
had  disposed  of  their  business,  and  were  only  working  in  their  late 
place  of  business  on  a  salary;  that  they  had  to  sell  the  business, 
because  they  owed  more  than  f700,  and  were  in  trouble.  After 
the  plaintiffs  had  rested,  the  defendants  moved  for  a  dismissal  of 
the  complaint  on  the  grounds  "that  the  plaintiffs  had  failed  to 
prove  facts  sufficient  to  constitute  a  cause  of  action,  in  that  they 
have  failed  to  prove  that  the  representations  which  the  defendant 
are  alleged  to  have  made  were  false  at  the  time  they  made  them, 
and  were  known  to  them  to  be  false  at  the  time  they  made  them, 
and  that  there  has  been  no  fraud  proven";  also  upon  the  same 
grounds  for  a  direction  of  a  verdict  in  their  favor;  which  motions 
were  denied,  and  renewed  upon  the  close  of  the  entire  case,  and 
the  defendants  excepted. 

The  essential  constituents  of  an  action  to  recover  damages  for 
false  and  fraudulent  representations  (see  Steinam  v.  Bell,  7  Misc. 
Rep.  318,  27  N.  Y.  Supp.  905)  are  amply  supported  by  the  evidence 
in  this  case,  and  therefore  said  motions  were,  in  our  opinion,  prop- 
erly overruled.  The  representations  were  not  denied  by  the  de- 
fendants, and  it  appears  conclusively  from  the  cross-examination 
of  the  defendant  Falk,  who  was  the  only  witness  called  for  the 
defense,  that  the  amount  of  the  defendants'  debts  was  over  f700; 
that  they  sold  their  business  to  one  Frankel  for  |400,  and  that  a 
few  days  thereafter  the  latter  sold  the  same  to  the  wife  of  the 
defendant  Falk.  This  testimony,  in  our  opinion,  effectually  dis- 
poses of  the  contention  of  the  defendants  that  the  scienter  had  not 
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been  proved.  The  appellants'  argament  and  brief  apon  this  appeal 
are  founded  upon  a  misconception  of  the  natare  of  the  action,  and 
therefore  the  authorities  cited  by  them  in  support  of  varions  prop- 
ositions are  inapplicable.  The  defendants'  exceptions  taken  to 
the  rulings  on  the  trial  appear  to  be  without  merit,  and  we  think 
the  judgment  should  be  affirmed,  with  costs. 


SONENBBRO  ▼.  LEVY. 

(Common  Pleas  of  New  Ym-k  City  and  County,  Oeneral  Tom.   April  1,  18B5.) 

1.  Afpbal  from  District  Court— Weight  of  Evidbbck. 

The  court  of  common  pleas,  cm.  appeal  from  a  dlatriet  oonrt,  will  review 
the  evidence  given  on  an  Inquest  bad  on  a  default 

SL   TbOVEB  AMD    CONVEBSION — DaKAGES — EVIDEKCE. 

A  recovery  based  on  the  value  of  goods  at  the  time  of  trial  cannot  be 
sustained  where  the  goods  were  not  shown  to  be  of  a  fluctuating  value, 
and  no  malice  appears. 

Appeal  from  Fourth  district  court 

Action  by  Nathan  Sonenberg  against  Meyer  Levy.  From  a  judg- 
ment in  favor  of  plaintiff,  rendered  on  defendant's  default  and  after 
inquest,  defendant  appeals.     Reversed. 

Argued  before  BISCHOFF  and  QIEGEBIOH,  JJ. 

Abraham  T.  Elkus,  for  appellant 
A.  H.  Berrick,  for  respondent 

BISCHOFF,  J.  It  is  the  province  of  this  court  to  review  the 
evidence  given  upon  an  inquest  taken  in  a  district  court,  and  to 
reverse  the  judgment  should  such  evidence  be  insufScient  to  estab- 
lish a  prima  facie  case  in  support  of  the  respondent's  recovery. 
Jones  V.  Pridham,  3  E.  D.  Smith,  155;  Howard  v.  Brown,  2  E.  D. 
Smith,  247;  Vorsdmer  v.  Shapiro,  6  Misc.  Bep.  143,  26  N.  Y.  Snpp. 
53;  Jacobs  v.  Zeltner,  9  Misc.  Bep.  455,  30  K  Y.  Supp.  238.  In  this 
case  plaintiff,  the  assignee  of  the  cause  of  action,  recovered  a  judg- 
ment for  $75,  apparently  ■  the  supposed  value  of  certain  chattds 
alleged  to  have  been  converted  by  defendant;  but  no  proper  proof 
of  this  value  appears  from  the  record,  and  the  judgment  therefore, 
is  not  to  be  sustained. 

The  cause  of  action  for  conversion,  upon  which  plaintiff  undoubt- 
edly could  sue  as  assignee  (Baumann  v.  Jefferson,  4  Misc.  Bep.  147, 
23  N.  Y.  Supp.  685),  was  predicated  of  defendant's  failure  to  return 
upon  demand  certain  household  furniture  belonging  to  plaintiff's 
assignor,  the  original  possession  of  which  by  defendant  was  in  no 
way  tortious.  Upon  the  question  of  damages,  the  only  proof  ad- 
duced was  the  testimony  of  plaintiff's  witness  giv^i  in  answer  to 
the  question,  as  to  the  value  of  the  chattels,  "What  is  their  value 
to-day?"  The  proof  thus  received  fails  to  afford  a  basis  for  the  re- 
covery below.  The  property  was  not  shown  to  be  in  natare  fine- 
tuating  as  to  market  value,  and  no  element  of  malice  appeared  in 
the  case;  tiius  there  was  nothing  to  justify  a  departure  from  the 
well-established  rule  that  the  recovery  should  be  limited  to  the 
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value  of  the  chattel  at  the  date  of  the  conversion,  with  interest 
Wehle  V.  Haviland,  69  N.  Y.  448;  6  Am.  &  Eng.  Enc  Law,  p.  40,  and 
cases  cited.  We  are  not  to  assume,  in  the  absence  of  proof,  that 
the  value  at  the  date  of  the  trial,  as  given,  was  not  greater  than 
at  the  date  of  plaintiff's  demand,  which,  by  reason  of  various  con- 
ceivable causes,  it  might  actually  have  become.  Judgment  re- 
versed, and  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event  Restitution  ordered  of  the  amount  paid  by  the  appellant 
in  satisfaction  of  the  judgment  here  reversed. 


OREOG  et  aL  V.  WITHBIBfANK  et  aL 

(Gommon  Pleas  of  New  York  City  and  County,  Oeneral  Term,    April  1, 1886.> 

Chattel  Mortoaobs— Traksfrs  or  Moktoaoed  Goods. 

Wbere  a  mortgage  did  not  In  express  terms  restrict  the  mortgagor's 
right  to  transfer  the  property,  but  provided  that  until  default  the  mort- 
gagor should  have  the  use  and  possession,  he  may  lawfully  transfer  the 
property  to  others,  and  the  mortgagee's  only  remedy  Is  against  the  person 
In  po88essi<m. 

Appeal  from  Third  district  court 

Action  by  Joshua  Gregg  and  others  against  Jacob  F.  Wittemann 
and  others  to  recover  damages  for  the  conversion  of  mortgaged 
chattels.  From  a  judgment  in  favor  of  plaintiffs,  rendered  by  the 
justice  without  a  jury,  defendants  appeal.     Reversed. 

Argued  before  DALY,  0.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Louis  B.  Hasbrouck,  for  appellants  Wittemann. 
Benjamin  Tuska,  for  appellant  Kannenberg. 
Wager  &  Acker,  fw  respondents. 

* 

BISCHOFF,  J.  The  action  was  for  the  conversion  of  certain 
furniture,  and  upon  the  trial  the  plaintiffs  asserted  their  right  to 
possession  as  mortgagees  under  a  mortgage  executed  by  one 
Bartram  to  secure  the  payment  of  the  promissory  note  of  one  Merz. 
The  chattels  in  question  had  been  previously  sold  by  the  plain- 
tiffs to  Merz,  and,  with  others,  were  contained  In  the  latter's  place 
of  business.  Bartram's  title,  and,  as  incident  the  validity  of  the 
plaintiffs'  claim  in  this  action,  was  dependent  upon  an  alleged  oral 
transfer  of  the  chattels  to  him,  from  Merz,  without  consideration. 
Subsequent  to  Bartram's  mortgage  to  the  plaintiffs,  Merz  executed 
and  delivered  a  bill  of  sale,  covering  the  entire  contents  of  his  place 
of  biudness,  to  the  defendants  Wittemann,  as  a  means  of  providing 
for  the  payment  of  the  vendor's  precedent  debt  to  the  vendees.  The 
defendants  Wittemann  had  employed  one  Alexander  to  collect  their 
claim  against  Merz,  and  the  bill  of  sale  to  them  was  of  Alexander's 
procurement  At  Alexander's  instance  the  defendants  Witte- 
mann transferred  all  their  rights  under  the  bill  of  sale  to  the 
defendant  Kannenberg  and  employed  the  latter  to  sell  the  chattels 
at  auction.  The  defendant  Kannenberg  took  possession  of  the 
chattels,  including  the  furniture  mortgaged  to  the  plaintiffs,  sold 
them,  and  accounted  to  the  defendants  Wittemann  for  the  proceeds 
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of  snch  sale.  When  the  mortgage  debt  matured, — which  was  aftn 
the  sale  last  above  alladed  to,-^the  plaintiffs  demanded  the  fnmi- 
tore  from  the  defendants  Wittemann  and  Kannenberg,  and,  failing 
to  secure  the  deliveiy  of  the  chattels,  had  judgment  against  the 
said  defendants  for  damages,  in  this  action,  from  which  judgment 
the  defendants  hare  appealed. 

The  recovery  below  is  not  to  be  supported.  The  jdaintiffs'  right 
to  the  possession  of  the  mortgaged  chattels  did  not  accrue  until 
the  mortgage  debt  matured,  and  default  was  made  in  the  payment 
thereof.  Until  then,  therefore,  the  defendants'  possession  of  the 
chattels  was  not  tortious,  in  so  far  as  the  plaintiffs  were  concmied. 
But  before  the  accrument  of  the  plaintiffs'  right  to  possession  the 
defendants  parted  with  their  possession  to  the  purchasers  of  the 
chattels.  Hence  conversion  was  not  predicable  of  the  defendants' 
failure  to  surrender  the  mortgaged  chattels  to  the  plaintiff& 
Where  the  mortgage  does  not  in  express  terms  restrict  the  m<Nrt- 
gagor's  right  to  remove  or  transfer  the  possession  of  the  mortgaged 
chattels  (Russell  v.  Butterfield,  21  Wend.  300),  and  provides,  as  was 
here  the  case,  that  until  default  in  the  payment  of  the  mortgage 
debt  the  mortgagor  shall  have  the  use  and  possession  of  the  chat- 
tels, the  latter  has  an  interest  which  is  capable  of  transfer  by  levy 
and  sale  under  execution.  He  may  therefore  lawfully  transfer  his 
possession  to  others,  who  in  turn  may  divest  themselves  of  such 
possession  by  further  transfer,  the  mortgagee's  only  recourse  for 
surrender  of  the  chattels  to  himself  being  against  the  person  or 
persons  in  possession  at  the  time  when  the  former's  right  to  pos- 
session accrued.  6  Lawson,  Bights,  Bern.  &  Prac.  p.  6018,  §  3086; 
Hathaway  v.  Brayman,  42  N.  Y.  322. 

Another  question  would  have  been  presented  if  it  had  appeared 
upon  the  trial  that  the  mortgagor,  and  those  of  the  defendants 
who  derived  possession  of  the  mortgaged  chattels  from  or  under 
him,  disposed  of  the  chattels  in  hostility  to  the  plaintiffs'  rights  as 
mortgagees.  Herm.  Chat  Mortg.  §  137;  Hale  v.  Bank,  64  N.  Y.  550, 
556;  Cooley,  Torts  (2d  Ed.)  p.  527,  eta  The  action,  however,  was 
not  tried  upon  any  such  theory,  and  from  the  evidence  in  the  record 
it  is  not  to  be  determined  that  the  mortgaged  chattels,  at  the  time 
of  the  maturity  of  the  mortgage  debtv  were  not  available,  and  acces- 
sible to  the  plaintiffs,  in  the  possession  of  the  purchasers. 

A  further  objection  is  fatal  to  the  recovery.  In  that  which  has 
been  said  we  have  assumed  the  mortgagor's  default  in  the  pay- 
ment of  the  mortgage  debt  The  fact  of  the  default,  however,  does 
not  appear  from  the  evidence,  and  cannot  be  presumed.  Loit  v. 
Railroad  Co.,  130  N.  Y.  504,  29  N.  E.  988.  Hence  the  plaintiffs* 
right  to  the  possession  of  the  mortgaged  chattels  at  the  time  of 
the  demand  therefor  upon  the  defendants  was  not  apparent  upon 
the  trial,  and,  failing  of  the  right  to  possession,  no  conversion  was 
shown. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  wift 
costs  of  this  appeal  to  the  appellants  severally,  to  abide  the  event 
There  should  be  restitution  of  the  costs  below,  paid  by  the  appel- 
lants to  perfect  their  appeal.     All  concur. 
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STEWART  ▼.  STEIW  et  aL 

(Gommon  Pleas  of  New  York  City  and  Ooonty,  Cten^al  Term.   ^;>rll  1, 1895.) 

Apfkait-Rkview— Weight  of  Evidench. 

A  Judgment  on  conflicting  evidence  will  not  be  disturbed  on  ajfpeal. 

Appeal  from  First  district  court 

Eeplevin  by  John  Stewart  against  Max  Stem  and  others.  From 
a  judgment  in  favor  of  defendants,  rendered  by  the  jostioe  without 
a  jury,  plaintiff  appeals.     Affirmed. 

Argued  before  GIEGEBICH  and  BISOHOFF,  JJ. 

Howard  A.  Sperry,  for  appellant 
Edwin  D.  Taliaferro,  for  respondenta 

GIEGEBICH,  J.  The  plaintiff's  appeal  is  based  upon  the  erro- 
neous theory  that  there  was  a  sale  and  delivery  to  him  on  credit  of 
the  chattels  sought  to  be  replevied,  l^e  evidence,  viewed  in  the 
most  favorable  light  to  the  appellant,  shows  but  a  sale  on  condition 
that  the  plaintiff  would  bring  a  truck,  and  a  check  for  the  purchase 
price  of  the  same,  and  that  he  did  return  on  the  same  day,  and 
make  tender  by  check  for  the  amount  thereof,  but  which  was  re- 
fused. The  evidence  on  the  part  of  the  defendants,  howevCT,  shows 
that  there  was  a  sale  of  the  chattels  in  question,  conditioned  that 
the  plaintiff  would  immediately  take  away  the  goods,  and  pay  for 
the  same,  which  condition  he  failed  to  comply  with;  and  upon  his 
failure  to  do  so  the  chattels  were  sold  to  the  defendants.  The 
justice  credited  the  defendants'  version  of  the  transaction,  and  we 
see  no  reason  for  disturbing  his  determination  of  the  facts  in  the 
absence  of  the  elements  which  are  requisite  to  review  the  same. 
Lynes  t.  Hickey,  4  Misc.  Eep.  522.  24  N.  Y.  Supp.  731;  Weis  T. 
Strauss  (Com.  PI.  N.  T.)  14  N.  Y.  Supp.  776.  The  case,  therefore,  of 
Founding  Co.  v.  Grant,  114  N.  Y.  40, 21  N.  E.  49,  cited  by  both  sides, 
has  no  application,  because  there  was  no  delivery  in  this  case.  For 
these  reasons  the  judgment  should  be  affirmed,  with  costs. 


HBNKICH   V.   MURRAY. 

(CSommon  Fleas  of  New  Tcnrk  City  and  County,  General  Term.   AprD  1, 189B.) 

Afpbai/—Rbvibw— Weight  of  Evidence. 

A  Jndgment  on  conflicting  evidence  Will  not  be  disturbed  where  there  is 
snfllclent  evidence  to  sustain  it 

Appeal  from  Fifth  district  court 

Action  by  Bernard  Henrich  against  Peter  Murray.  From  a  judg- 
ment in  favor  of  defendant  rendered  by  the  justice  without  a  jury, 
plaintiff  appeals.     Affirmed. 

Argued  before  BISCHOFP  and  GIEGEBICH,  JJ. 

^roull,  Hamer  &  Sproull,  for  appellant 
Jacob  Levi,  for  respondent 
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GIEGERICH,  J.  This  action  waa  broaght  to  recover  a  balance 
alleged  to  be  due  for  worlc,  labor,  and  services  in  taking  down  ttie 
buildings  known  as  Nos.  64  to  70  Jackson  street,  in  the  city  of  New 
York.  The  complaint  in  writing  alleges  that  between  the  3d  day 
of  May,  1894,  and  the  3lBt  day  of  May,  1894,  plaintiff,  at  the  request 
of  defendant,  performed  certain  work,  labor,  and  services  in  taking 
down  the  buildings  in  question;  that  the  defendant  promised  and 
agreed  to  pay  him  therefor  the  sum  of  $105;  and  that  no  part  there- 
of has  been  paid,  except  the  sum  of  $50,  leaving  a  balance  of  $55, 
for  which  judgment  is  demanded.  Upon  the  trial  the  complaint 
was  amended  by  adding  thereto,  "Materials  inside  the  buildings, 
except  the  brick."  The  defendant  by  his  answer  admitted  that  he 
entered  into  an  agreement  with  the  plaintiff  wherein  and  whereby 
the  latter  was  to  render  and  perform  certain  work,  labor,  and 
services,  for  which  he  waa  to  receive  the  sum  of  $105,  and  that  be- 
fore the  completion  of  the  work  required  to  be  done  by  said  con- 
tract the  defendant  paid  to  the  plaintiff,  on  account  thereof,  the  sum 
of  $50.  For  a  further  and  separate  and  counter  claim  the  defend- 
ant alleged  that  at  or  about  the  time  referred  to  in  the  complaint 
the  parties  litigant  contracted  that  the  plaintiff  should  remove  the 
buildings  referred  to,  and  receive  therefor  as  compensation  the  sum 
of  $105,  together  with  the  building  materials  used  therein,  save 
and  except  the  brick;  that,  with  respect  to  said  brick,  the  plaintiff 
agreed  to  remove  the  same  in  a  careful,  clean,  and  workmanlike 
manner,  to  clean  said  brick,  and  to  pile  the  same  in  front  of  the 
premises  in  question;  that  the  plaintiff  failed  to  remove  the  brick 
in  the  manner  required  by  said  contract,  and  that  by  reason  of  his 
carelessness  and  negligence  therein  the  defendant  lost  35,000  bricks, 
and  suffered  and  sustained  other  damage,  aggregating  in  all  the 
sum  of  $90.  As  to  plaintiff's  actual  negligence  in  removing  the 
brick,  and  as  to  the  amount  of  brick  damaged  by  reason  thereof, 
the  testimony  was  in  material  conflict;  but  sufficient  evidence  ap- 
pears to  support  the  justice's  determination  in  favor  of  the  defend 
ant,  allowing  a  set-off  in  extinguishment  of  plaintiff's  claim,  which 
was  admitted  by  the  failure  of  the  defendant  to  deny  that  portirai 
of  the  plaintiff's  complaint  The  defendant,  when  called  as  a  wit- 
ness, testified  that  to  his  own  knowle<lge  about  30,000  bricks  were 
thus  lost  to  him,  and,  computing  their  value  in  accordance  with  the 
testimony  adduced  in  that  regard,  the  justice  was  well  anthorized 
to  find  that  the  amount  of  defendant's  damage  availed  as  a  set-off 
to  the  claim  in  suit.  The  defendant's  exceptions  taken  to  the  ml- 
ings  on  the  trial  are,  in  our  opinion,  without  merit;  and  for  the 
foregoing  reasons  we  think  the  judgment  should  be  affirmed,  with 
costs. 

WYOKOFF  V.  LA  GRANGE. 

<Oonimon  Pleas  of  New  York  CJty  and  Gomxty,  Gen«ral  Term.    April  1.  1885J 

BaTOPPKL — Admissions  Pbocurkd  by  Fai«b  Reprksentatioss. 

A  person  la  not  bound  by  an  acknowledgment  of  an  Indebtedneas, 
where  the  acknowledgment  was  Induced  by  the  false  representations  of 
the  alleged  creditor. 
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Appeal  from  Second  district  court 

Action  by  Jacob  F.  WyckofF  against  Oscar  H.  La  Orange.  Froa 
a  judgment  rendered  by  the  jnatice  without  a  jury  in  favor  of 
defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  DALY,  0.  J.,  and  BISCHOFF  and  PBYOB,  JJ. 

B.  C.  Chetwood,  for  appellant 
William  Thorp,  f<»  respondent 

BISCHOFF,  J.  Plaintiff  brought  suit  in  the  district  court  to 
recover  $250,  basing  his  claim  upon  an  unpaid  balance  of  fSOO 
alleged  to  be  due  from  defendant.  The  demand  was  founded  upon 
a  letter  written  by  defendant  to  plaintiff,  and  relied  upon  vsuriously 
by  the  latter  as  evidencing  an  account  stated,  acknowledgment  of 
indebtedness,  or  promise  to  pay.  Defendant  interposed  a  coun- 
terclaim, founded  upon  the  alleged  true  state  of  the  account  be- 
tween the  parties,  and  recovered  f250,  the  full  amount  which  the 
justice  had  jurisdiction  to  award.  It  appears  from  the  evidence 
that  the  parties  had  had  various  transactions,  extending  over  a 
considerable  time,  wherein  plaintiff  had  procured  loans  for  defend- 
ant and  was  instrumental  in  furthering  certain  sales  of  land; 
and  it  is  not  contradicted  that  defendant  trusted  to  the  plaintiff's 
statement  of  the  acconnt  between  them,  and  relied  upon  the  tat- 
ter's representations  in  that  regard;  indeed,  the  plaintiff  so  testi- 
fied himself.  The  facts  relating  to  the  immediate  transaction  in 
question  were  that  defendant,  contemplating  a  sale  of  certain  land 
owned  by  him  in  Oalifomia,  sought  through  the  plaintiff  to  secure 
a  purchaser.  Theretofore,  he  having  asked  plaintiff  for  informa- 
tion as  to  the  state  of  the  account  between  them,  the  latter  stated 
that  the  sum  of  f  600  was  due  him  (plaintiff).  Belying  upon  this 
representation,  defendant  wrote  that  he  would  pay  plaintiff  f600 
from  the  proceeds  of  the  contemplated  sale,  and,  the  sale  having 
taken  place,  actually  paid  |300  upon  a  modification  of  the  agree- 
ment, whereby  the  remaining  |300  was  to  be  paid  in  the  form  of 
promissory  notes  secured  by  a  chattel  mortgage.  Thereafter  de- 
fendant, believing,  after  investigation,  that  the  plaintiff's  state- 
ment of  the  account  was  false,  refused  to  execute  the  notes  and 
mortgage,  and  this  action  was  brought 

The  plaintiff's  bill  of  particulars,  furnished  upon  defendant's 
demand,  disclosed  an  account  wherein  defendant  was  entitled  to 
s  credit  of  f  466.93,  but  plaintiff  sought  to  establish  a  credit  in  his 
own  favor  upon  an  agreement  to  pay  him  f 50  a  month  for  certain 
Boms  of  money  loaned  in  three  amounts  of  |200,  |250,  and  |250, 
respectively,  the  loans  being  noted  in  the  account  before  the  court 
The  sum  claimed  upon  this  agreement  amounted  to  f500  for  a 
10-months  loan.  Upon  the  question  whether  this  sum  was  intended 
to  be  paid  as  commissions  for  obtaining  the  loans  or  as  interest 
thereon  the  facts  were  disputed  by  the  parties,  but  upon  the  direct 
conflict  between  the  testimony  of  plaintiff  and  defendant — the  only 
witnesses  examined  upon  this  issue — the  credit  given  by  the  justice 
to  the  latter's  version  concludes  as  to  the  fact  and  the  defense  of 
usury  was  duly  raised  as  to  the  answer.     A  recovery  having  been 
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denied  the  plaintiff  upon  this  agreement,  and  properly,  opon  the 
facts,  which  the  evidence  supports,  an  indebtedness  was  shown  in 
favor  of  the  defendant  much  in  excess  of  the  sum  awarded.  Indeed, 
the  record  would  sustain  a  finding  that  a  further  item  of  f500,  upon 
a  transaction  involving  the  sale  of  defendant's  land  in  Oregon,  was 
due  to  defendant  from  plaintiff,  and  omitted  from  the  accoont; 
and  from  the  plaintiff's  testimony  it  would  appear  that  the  same 
fSOO  debit,  which  was  sought  to  be  applied  in  extinguishment  of 
defendant's  apparent  balance  in  account,  was  invoked  in  explana- 
tion of  this  omission.  Upon  elementary  principles  the  defendant 
was  not  bound  by  his  letter  to  tiie  plaintiff  acknowledging  an  in- 
debtedness of  |G00,  the  acknowledgment  having  been  induced 
through  a  reliance  upon  plaintiff's  misrepresentations  under  the 
circumstances  noted  above,  and  the  evidence  is  found  amply  snfB- 
cient  to  support  the  recovery  below.  As  to  the  plaintiff's  conten- 
tion that  he  assumed  obligations  relying  upon  the  defendant's  letter 
in  which  this  acknowledgment  of  indebtedness  appeared,  it  need 
only  be  pointed  out  that  his  reliance  upon  a  representation  indnoed 
by  his  own  misrepresentations  is  not  a  basis  whereon  to  found  an 
availing  complaint 

From  the  record  three  exceptions  appear  to  have  been  taken  by 
Xhh  appellant  Two  followed  the  admission  of  evidence  offered  by 
the  excepting  party,  and  we  may  assume  that,  if  any  error  is  thereby 
presented,  it  is  that  of  counsel  or  of  the  stenographer  in  the  court 
below.  As  to  the  third,  it  is  clearly  without  weight  This  was 
taken  to  the  admission  of  defendant's  testimony  tbat  at  the  time 
that  the  letter  referred  to  above  was  written  he  was  not  indebted 
to  the  plaintiff  in  any  sum.  The  ground  of  the  objection  was  that 
by  this  testimony  it  was  sought  to  contradict  the  plaintiff,  who, 
when  called  as  a  witness  on  behalf  of  the  defendant,  had  given 
testimony  tending  to  establish  an  indebtedness.  Waiving  the  fact 
that  the  plaintiff's  testimony  given  to  prove  a  balance  in  his  favor 
has  shown  only  the  agreement  to  pay  fSOO  upon  the  loans  men- 
tioned above,  and  that  its  usurious  chairacter  was  perhaps  fairly 
inferable  at  that  time,  the  question  asked  was  in  no  way  objection- 
able upon  the  ground  stated,  and  upon  which  ground  it  must  stand 
or  fall  (Boyd  v.  Boyd,  9  Misc.  Rep.  161,  29  N.  Y.  Supp.  7),  although 
as  framed  it  might  well  be  said  to  have  called  for  a  conclusion. 
The  fact  whether  or  not  there  was  any  sum  due  the  plaintiff  was 
the  direct  and  material  issue  in  the  case,  and  the  objection  was, 
therefore,  properly  overruled.  Andrews  v.  Newton,  3  N.  Y.  Wkly. 
Dig.  507;  Mayor,  etc,  v.  Roller  (Com.  PI.  N.  Y.;  Feb.  i,  1895;  as  yet 
officially  unreported)  32  N.  Y.  Supp.  139.  The  judgment  must  be 
affirmed,  with  costs.     All  concur. 


JUNG  V.  KUBFFEL  et  aL 

(Oommon  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1896l> 

BBABonMKNT— After  Appeai  to  Coort  of  Appeals. 

The  court  of  common  pleas  will  not  grant  a  reargument  after  Jadsmenl 
has  been  affirmed  by  the  court  of  appeals. 
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Motion  bv  plain  tiflf  (appellant)  for  reargument     Denied. 
For  decision  on  appeal,  see  23  N.  Y.  Supp.  1158,  afiBrmed  by  39 
N.  E.  340. 

Argued  before  DALY,  C.  J.,  and  BIHCHOFF  aJid  I'RYOR,  JJ. 

Leopold  Leo,  for  the  motion. 
Smith,  Bowman  &  Close,  opposed. 

PRYOR,  J.  On  the  affirmance  of  the  judgment  by  the  general 
term,  the  plaintiff  had  an  option  either  to  move  a  reargument,  or 
go  to  the  court  of  appeals.  Doubtless,  he  would  have  taken  the 
former  step,  had  he  supposed  the  court  anywise  remiss  in  the 
consideration  of  the  case.  He  chose  rather  to  appeal  from  the  judg- 
ment, and  so  stood  upon  hia  allegations  of  error.  Is  it  possible 
that  a  suitor  may  have  recourse  to  both  these  alternative  remedies; 
that  is,  first  take  the  chance  of  reversing  the  judgment  for  error, 
and  then,  failing  in  that,  come  back  to  the  court  below  for  a  re- 
argument? If  so,  then  an  aflBrmance  by  the  court  of  last  resort 
will  never  be  a  finality,  and  we  apprehend  that  in  all  cases  the  liti- 
gation will  be  renewed  by  an  application  for  reargument.  The 
motion  proceeds,  we  suspect,  upon  the  suggestion  by  the  court  of 
ajipeals  that  the  phxintiflf,  if  entitled  at  all,  should  have  had  a 
larger  verdict.  And  so  we  thought,  but,  upon  the  evidence,  our 
conviction  was  that  the  verdict  should  have  been  for  the  defend- 
ants. Instead,  however,  of  remanding  the  cause  for  a  third  trial, 
.  we  suffered  the  nominal  verdict  to  stand,  because,  in  our  judgment, 
it  involves  no  injustice  to  the  plaintiff,  and  because  we  were  not 
inclined  to  encourage  the  experiment  of  successive  trials  until 
some  jury  might  be  found  to  decide  against  the  manifest  right  of 
the  case.  It  was  not  pretended  either  that  the  jury  were  guilty 
of  any  misconduct,  or  that  the  plaintiff  might  improve  his  caae  by 
further  proof.  Why  allow  the  chance  of  a  verdict  which  the  court 
would  be  bound  to  set  aside?     Motion  denied,  with  costs. 

BISCHOFP,  J.,  concurs. 

DALY,  C.  J.  (concurring).  In  awarding  nominal  damages,  the 
jury,  of  course,  considered  the  facts  that  plaintiff  was  paid  his 
foil  wages  while  he  was  disabled  from  working;  that  he  was  im- 
mediately re-employed  by  the  defendants,  and  remained  with  them 
several  years,  at  increasing  wages,  until  he  voluntarily  left;  and 
that  he  did  not  claim  damages  or  bring  suit  until  nearly  6  years 
after  the  accident.  And  they  may  have  been  satisfied  that  he  had 
been  fully  compensated  for  his  injury,  even  in  his  own  estimation. 
Under  the  circumstances,  we  declined  to  interfere  with  the  ver- 
dict on  the  ground  of  inadequacy,  and  we  find  no  reason  to  change 
our  views. 

v.82N.Y.s.no.9— 72 
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MEM0BANDT7M  DECISIONS. 


APPELL,  Respondent,  v.  STEMMLER,  Ap- 
pellant. (ComoMn  Pleas  of  New  York  City  and 
County,  General  Term.  February  4,  1895.) 
Action  by  Jacob  Appell  against  Theodore  W. 
Stemmler.  Douglas  4b  Minton,  for  appellant 
Albert  J.  Appefl,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs,  upon  argument. 
See  27  N.  I.  Supp.  1128. 


ATLANTIC  AVE.  R.  CO.  r.  IX)NO  IS- 
LAND R.  CO.  et  al.  (Supreme  Court,  General 
Term,  Second  Department.  February  11,  1895.) 
Action  by  the  Atlantic  Arenue  Railroad  Com- 
pany against  the  Long  Island  Railroad  Com- 
pany and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

ATLANTIC  AVE.  R.  CO.  OP  BROOKLYN 
T.  LONG  ISLAND  R.  GO.  et  al.  (Supreme 
Court,  General  Term,  Second  Department.  Feb- 
ruary 11,  1895.)  Action  by  the  Atlantic  Ave- 
nue Railroad  Company  of  Brooklyn  against  the 
Long  Island  Railroad  Compajiy  and  the  New 
York  Bockaway  Beach  Railroad  Company. 

PER  CURIAM.  The  opinion  of  the  judge  who 
tried  this  cause  discloses  sufficient  grounds  to 
Justif.v  the  judgment  which  was  rendered.  AJT- 
firmed. 

BACIIRACH  et  al.,  Appdlants,  t.  LEVY, 
Respondent.  (Supreme  Court,  General  Term, 
First  Department.  March  15,  1895.)  Action 
by  Solomon  Bachrach  and  others  against  Ra- 
chel Levy,  impleaded.  No  opinion.  Order  af- 
firmed, with  |10  costs  and  disbursements,  and 
with  leave  to  renew  application  as  matter  of 
favor  to  be  relieved  from  judgment  as  inadvert- 
ently entered. 

BAHR  V.  EDISON  GENERAL  ELECTRIC 
CO.  (Supreme  Court,  General  Term,  Third  De- 
Mrtment  February  26,  1895.)  Action  by 
Henry  Bahr  against  the  Edison  General  Elec- 
tric Company.  No  opinion.  Order  reversed, 
motion  to  open  default  and  vacate  judgment 
granted,  with  $10  costs  of  this  appeal,  and  print- 
ing and  other  disbursements. 

BAILEY,  Appellant,  v.  CROWELL,  Respond- 
ent. (Common  Pleas  of  New  York  City  and 
County,  General  Term.  February  4,  1805.) 
Action  by  Samuel  L.  Bailey  against  Ellen  A. 
Ciowell,  as  receiver.  A.  J.  laoore,  for  appel- 
lant.    Wm.  S.  Lewis,  for  respondent. 

PER  CDRIAM.  The  return  bears  record  of 
the  fact  that  an  assignment  to  the  landlord  in 
this  proceeding  of  the  lease  from  Becar  et  al.  to 
Gano  was  received  in  evidence  on  behalf  of  the 
plaintiff.  We  fail  to  find  such  exhibit  annexed 
to  the  retnm,  and  are  unable  to  satisfactorily 


determine  this  appeal  in  the  absence  of  a  mi 
plete  record.  Reargument  ordered  for  Fet? 
ary  additional  general  term,  retnm  to  be  uat 
ed  meanwhile. 


BARTELS,  Respondent,  ▼.  FISCHER  «t  il 
Appellants.  (City  Court  of  Btxioklyn,  (Jon 
Term.  February  25,  1895.)  Action  by  Hci 
man  B.  Bartels  against  Benedidct  Fiscbtr  a 
others.  W.  W.  Fletcher  and  H.  HuJii 
Brovrae,  for  appellants.  Robert  Goeller.  U 
respondent 

PER  CURIAM.  The  defendants,  at  the  (in 
of  the  case,  moved  to  dismia  the  complaint  j 
the  ground  that  there  was  no  proof  of  valu  i 
the  date  of  trial.  His  motion  was  pio^ti; 
denied,  as  the  plaintiff  was  entitledjin  tz 
event,  to  a  valuation  of  six  cents.  We  bin 
carefully  examined  the  record,  and  coocii 
that  the  testimony  given  at  folios  99  and  14 
was  sufficient  to  justify  the  jury  in  findiuf  in 
the  value  of  the  property  at  the  trial  wu  f:t 
Btantially  the  same  as  at  the  taking.  It  nl 
not  in  the  power  of  the  plaintiff  to  examiiw  tii 
goods,  for  they  had  been  in  poBscsoion  of  :ii 
defendants,  and,  no  doubt  bad  been  scatteH 
The  testimony  given  at  folio  3S6  was  pr^>;«rj 
admitted,  for  the  reason  given  at  the  trial  Vi 
have  examined  the  points  of  the  connsd  for  if 
pellants,  and  can  find  no  ground  to  josdfj  I 
reversal  of  the  judgment.  Judgment  tai  a 
der  denying  new  trial  affirmed,  mth  costs. 

BEEKMAN  et  al.,  AppeUants.  v.  VAN  DOL 
SEN,  Respondent  (Supreme  Conrt  Gan 
Term,  First  Department  March  15.  ISK, 
Action  by  Gerard  Beekman  and  another  uii<< 
Susan  Van  Dolsen.  C.  Norwood,  for  appeUm 
\V.  Mitchell,  for  respondent  No  opinion.  J'^'-^ 
ment  affirmed,  with  costs,  on  opinion  on  prews 
appeal     See  24  N.  Y.  Supp.  414. 

BELASCO  V.  PAIRBANK  et  al.  iSiiPr»3 
(jourt,  General  Term,  BHrst  Department  Feh:^ 
ary  15,  1895.)  Action  by  David  Bdasoo  i;ui-< 
N.  K.  Fairbank  and  others.  Dittenhoefn.  Ga 
ber  A  James,  for  Belasco.  Deming  &  WilnA 
for  Fairbank  and  others.     Np  opinion.    Mogi 


denied,  with  $10  costs.    See  29  N.  Y.  Supp.  1 

BERRY  HARVESTER  CO..  Aw*Il»=t-.i 
WALTER  A.  WOOD  MOWING  ftREAPSj 
MA(7H.  CO.,  Respondent  (Supreme  Ctm 
General  Term,  Third  Department  Frbnua 
12,  1895.)  No  opinion.  Judgment  tSitm 
with  costs.  j 

BIENBNSTOK  et  •).,  Reqiondents.  t.  iX 
MIDOWN  et  al.,  Appellants.  (Superior  Coij 
of  New  York  Cit7,  0«nermi  Term.    JanoairV 
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)  Action  by  Siegfried  Bienenstok  and  oth- 
fainst  Edward  H.  Ammidown  and  others. 
I  Hand  &  Parldn  (W.  W.  McFarland,  of 
el),  for  appellantB.  Blnmenstiel  &  Hirsch 
Clumenatiel,  of  oounael),  for  respondents. 
R  CURIAM.  The  judgment  is  affirmed. 
costs,  on  the  opinion  of  the  court  I)elow.  29 
Supp.  583. 

tCH  et  al..  Appellants,  t.  LOYD,  Respond- 
(Supreme  Court,  General  Term,  Second 
rtment.  February  11,  1S95.)  Action  by 
aud  another  against  Loyd.  John  G.  Van 
1,  for  appellants.  John  0.  R.  Taylor,  for 
udent. 

'K.MAX,  J.  There  are  three  appeals  in 
■aso, — one  from  the  judgment  entered  upon 
-erdict  in  favor  of  the  defendant  after  a 
at  the  circnit,  one  from  the  order  denying 
tion  for  a  new  trial  upon  the  minutes  of  the 
,  aud  one  from  an  order  denying  a  motion 
.  new  trial  on  the  ground  of  newly-discov- 
evidencc,— and  the  appeals  are  all  entirely 
tutc  of  merit.  Justice  has  been  done,  and 
udgnaent  and  order  denying  the  motion  for 
(V  trial  on  the  minutes  should  be  affirmed, 
costs,  and  the  order  denying  the  motion  for 
>w  trial  upon  newly-discoyered  eTidence 
Id  be  affirmed,  with  $10  costs  and  dis- 
iments,  without  an  opinion. 

.ACKMAN  ▼.  RILEY,  Respondent  (DOR- 
;D,  Appellant).  (Supreme  Court,  General 
1,  First  Department.  February  15,  1895.) 
in  by  John  E.  Blackman  against  Charles 
f  and  Jane  A.  Dorland.  E.  T.  Rice,  for 
llant.  Thos.  Darlington,  for  respondent, 
rles  Riley.  No  opinion.  Order  reversed, 
$10  costs  and  disbursements,  and  motion 
jd,  with  $10  costs,  with  leave  to  renew  upon 
papers  on  payment  of  costs. 

..XKK.  Respondent,  v.  BOLTE.  Appellant, 
imon  Pleas  of  New  York  City  and  County, 
prnl  Term.  February  4,  1895.)  Action  by 
el  O.  Blake  against  Herman  Bolte.  J.  P. 
nan.  for  appellant  Philip  Carpenter,  for 
indent.  No  opinion.  Motion  for  reargu- 
t.     Motion  granted.     See  31  N.  Y.   Supp. 


[XH^MTNGDALE  et  al..  Respondents,  r. 
lUBUNG.  Appellant  (City  Court  of  New 
K,  General  Term.  March  19.  1895.)  Ao- 
by  .Tos^h  B.  Bloomingdale  and  others 
nst  Henry  Steubling.  Moses  Weinman,  for 
iUant.  Charles  J.  Hardy,  for  respondents. 
opinion.  Order  affirmed,  on  opinion  of  FtTZ- 
;ONS,  J.|  at  special  term. 

LUMENTHAL  v.  BXINKR.  (City  Court 
Jew  York.  General  Term.  March  19.  1895.) 
ion  by  Isidor  Blumenthal  against  Zacharias 
oer.  Gilleran  &  Ford,  for  appellant  Steu- 
i  Rosenthal,  for  respondent. 
HRLICH,  O.  J.  The  question  involved  was 
>tber  the  defendant  made  the  promissory 
>8  sued  upon.  This  was  submitted  to  the 
'.  on  conilicting  evidence,  and,  their  finding 
reun   being   MRtisfactorily    sustained   by    the 


proofs,  the  judgment  and  order  appealed  from 
must  be  affirmed,  with  costs. 

BOYDBN,  Respondent  v.  BALDWIN  et  aL, 
Appellants.  (City  (3oart  of  New  York,  General 
Term.  March  19,  1896.)  Action  by  Frederick 
A.  Boyden  against  Austin  P.  Baldwin  and  oth- 
ers. Seward,  Guthrie,  Morawetz  &  Steele,  for 
appellants.    Samuel  Gr.  Adams,  for  respondent 

EHRLICH,  O.  J.  The  action  is  to  recover 
commissions  on  the  sale  of  certain  goods,  under 
a  contract  made  with  the  defendants  whereby 
they  agreed  to  pay  the  plaintiff  a  commission  of 
10  per  cent  on  ail  sales  procured  by  him:  this 
commission  to  continue  on  all  purchases  by  par- 
ties the  plaintiff  had  introduced,  and  who  should 
continue  to  buy  of  the  defendants.  The  facta 
constituting  the  plaintiff's  cause  of  action  wer«> 
clearly  proven,  and  the  verdict  was  properly  di- 
rected fn  his  favor.  Judgment  affirmed,  with 
costs. 

In  re  BREWSTER.  (Supreme  Court,  Gen- 
eral Term,  First  Department  March  15,  1895.) 
No  opinion.  Judgment  affirmed,  with  $10  costs 
and  disbursements. 

BRITTON,  AM)ellant,  v.  HENDERSON,  Be- 

simndent.  (Supreme  Court  General  Term,  First 
Department.  March  15,  1895.)  Action  by 
George  F.  Britton  against  Kate  O.  Henderson. 
S.  H.  Randall,  for  appellant.  H.  C.  M.  Ingra- 
1mm,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

BRYANT,  Appellant.  ▼.  BOWERY  SAV. 
BANK,  Respondent  (Common  Pleas  of  New 
York  City  and  County,  General  Term.  Febru- 
ary 4,  1895.)  Action  by  J.  Wilson  Bryant 
against  the  Bowery  Savings  Bank.  J.  Wilson 
Biyant  in  pro.  per.  Norward  J.  Dilley,  for  re- 
siKindent  No  opinion.  Judgment  affirmed, 
with   costs,   upon  argument 

In  re  BUFFALO  MUTUAL  GASLIGHT 
CO.  (Supreme  Court,  General  Term,  Fifth  De- 
partment. October,  1894.)  Application  of  the 
Buffalo  Mutual  Gaslight  Company  for  an  order 
directing  the  board  of  supervisors  of  Erie  coun- 
ty to  correct  the  assessment  roll  of  the  Third 
ward  in  the  city  of  Buffalo  for  1893.  No  opin-« 
ion.  Order  appealed  from  affirmed,  with  costs, 
on  the  authority  of  In  re  Douglas,  48  Hun,  318, 
1  N.  Y.  Supp.  126.    ^^^ 

BURNS,  Respondent  v.  WALSH,  Appellant 
(Common  Pleas  of  New  York  City  and  (Jounty, 
Gleneral  Term.  February  4,  1895.)  Action  by 
Edward  Bums  against  Augustine  Walsh.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  cosU.     See  31  N.  Y.  Supp.  788. 

CALDWELL,  Respondent  v.  MUTUAL  RE- 
SERVE FUND  LIFE  ASS'N,  Appellant.  (Su- 
preme Court,  Greneral  Term,  First  Department 
February  IS,  1895.)  Action  by  Dimont  M.  Cald- 
well against  the  Mutual  Reserve  Fund  Life 
Association.  F.  A.  Bumham.  for  appellant 
Herman  Aaron,  for  respondent.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs. 
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CARLSON,    Respondent,    t.    WINTERSON. 

Appellant.  (Common  Pleas  of  New  York  C5ty 
and  County,  General  Term.  February  4,  1805.) 
Action  by  Louise  Carlson  against  Maria  L.  \Vin- 
terson.  K.  F.  Bullard,  for  appellant.  H.  M. 
llitcbiugs,  for  respondent.  ISo  opinion.  Mo- 
tion for  leave  to  appeal  to  court  of  appeals  ffrant- 
e<l.  See  32  N.  Y.  Supp.  251;  27  N.  Y.  Supp. 
308. 

CASOLA,  Respondent,  r.  VASQUBZ.  Appel- 
lant. (Supreme  Court,  General  Term,  First  De- 
partment. March  15, 1805.)  Action  by  Adolphe 
Casola  against  Francisco  Vasquez,  implead- 
ed, etc.  From  an  order  denying:  a  motion  to 
vacate  an  attachment,  defendant  appeals.  Af- 
firmed. Jones  &  GoTJn,  for  appellant.  Louis 
Marshall,  for  respondent. 

TER  CURIAM.  The  copartners,  by  an  agree- 
ment, having  assumed  to  form  a  limited  copart- 
nership fixing  the  liability  of  each  as  between 
themselves,  cannot  now  be  heard  to  say,  in  an 
action  between  themselves,  that  their  rights 
were  not  controlled  by  snch  agreement.  The 
order  appealed  from  should  be  affirmed,  with  $10 
cost*  and  disbursements. 

CENTRAL  PARK  BAPTIST  CHURCH, 
Respondent,  v.  PATTERSON  et  al..  Appellants. 
(Common  Pleas  of  New  York  City  and  County, 
General  Term.  April  1,  1895.)  Action  by  the 
Central  Park  Baptist  Church,  on  the  petition  of 
John  R.  Frazer,  against  C.  Venton  Patterson 
and  others.  Defendants  (appellants)  move  in  the 
alternative  for  a  reargument,  or  for  leave  to  ap- 
peal to  the  court  of  appeals.  For  decision  on 
appeal,  see  30  N.  Y.  Supp.  248.  Herbert  H. 
Gibbs,  for  appellants.  J.  C.  Julias  Langbein, 
for  respondent. 

BISCHOFF,  J.  The  motion  for  reargument 
is  based  upon  a  contention  involving  examination 
into  the  state  of  the  evidence  merely,  and  appel- 
lants' counsel  acknowledges  that  the  point  was 
not  presented  to  the  court  on  argum<-ut  (if  • 
appeal.  Upon  this  ground  the  motion  might 
well  be  denied  (Siegnian  t.  Keller,  6  Misc.  Rep, 
.^03,  25  N.  Y.  Supp.  1148:  Geoghegan  v.  Steam- 
ship Co.,  6  Misc.  Kep.  127,  25  N.  Y.  Supp.  1110); 
but,  upon  the  merits  of  the  contention,  it  is 
found  to  be  without  weight.  The  claim  is  that 
no  evidence  was  given  to  support  the  alleeation 
tliat  the  petitioner,  Frazer,  was  appointed  cus- 
todian of  the  church  edifice  by  the  board  of  trns- 
tees  of  the  religious  corporation  having  title  to 
the  property.  Looking  into  the  evidence,  we  find 
that  the  acknowledgment  annexed  to  the  min- 
utes of  the  meeting  at  which  the  petitioner  was 
constituted  custodian  contains  the  statement 
that  such  minutes  were  sealed  with  the  corporate 
seal  of  this  conwratioULUnder  the  direction  of 
the  l>oard  of  trustees.  We  think,  however,  that 
the  appellants  should  be  permitted  to  present  to 
the  court  of  appeals  the  question  whetner  or  not 
the  agent  appointed  by  the  board  of  trustees  was 
tlte  agent  of  the  "person  lawfully  entitled  to  the 
possession"  of  the  premises  owned  by  the  corpo- 
ration, and  80  authorized  to  institute  the  pro- 
ceeding. Code  Civ.  Proc.  g  2235.  Whether 
the  act  under  which  this  corporation  was  organ- 
ized (chapter  329,  Laws  1876)  is  to  be  construed 
AS  giving  the  board  of  trustees  the  right  to  pos- 


session of  the  property,  and  an  attendant  r;:ir': 
their  appointee  to  institute  proceedings  for  6  -  j 
ble  entry  and  detainer  (Code  Civ.  Proc.  |  2:S 
or  whether  the  section  noted  wonid  take  iht  ai 
out  of  the  rule  laid  down  in  Peoide  t.  Poltos.  U 
N.  Y.  94,  only  so  far  as  to  allow  the  board  r 
self,  as  agent,  to  maintain  the  proceedio;!  » 
we  think,  a  question  of  some  doubt,  and  r>{  ss: 
ficient  importance  to  warrant  our  grantinc  'b 
leave  asked.  Motion  for  reargument  it:v'. 
Motion  for  leave  to  go  to  court  of  i^peals  pir: 
ed  as  aliove.     No  costs. 

CHURCH  et  al..  Appellants,  t.  MOXTW! 
EltY,  Respondent.  (Superior  Court  of  N.i 
York  City,  General  Term.  March  4. 18»j.>  A. 
tion  by  George  W.  Church  and  others  aa.:- 
George  W.  Montgomery.  Wilson  W.  !!•»''►• 
for  appellants.  Edward  F.  Brown,  for  re«!>  -^ 
ent. 

PER  CURIAM.  The  fnndamental  qn.^-: : 
in  this  case  was  whether  the  plaintiff*  «r:- 
any  property  rights  in  certain  cliatteK  T- 
court  I>elow,  on  findings  sustained  by  the  m 
dence,  determined  that  the  plaintiffs  had  no  sa-J 
rights.  There  is  therefore  no  necessity  r-'.  «i 
amining  questions  of  law  that  might  o-h-r 
wise  arise.  The  testimony  of  Mr.  Vonderizi 
was  immaterial  to  the  issues  on  which  thr  a.* 
was  decided.  It  was  objected  that  he  wi«  : ' 
an  expert  as  to  the  matters  on  which  be  m 
examined.  His  testimony  was  not  that  "f  -J 
expert.  He  testified  as  to  facts  within  -J 
knowledge.     Judgment  affirmed,  with  cosif. 


CLARK  V.  CITY  OF  NEWBURGH.  -Ss 
preme  Court,  General  Term.  Second  Dr^a'.' 
ment.  February  11,  1895.)  Action  by  Mjfi 
Clark  against  the  city  of  Newburgh.  C  '^ 
Waring,  for  appellant.  John  M.  Gardner,  b 
respondent. 

.  DYKMAN,  J.    This  is  an  appeal  from  a  jiA 
ment  entered  upon  the  verdict  of  a  jorr.  aa 
from  an  order  denying  the  motion  of  the  defeaq 
ant  for  a  new  trial,  upon  the  minutes  of  th 
court.     The  action  was  for  the  recovery  of  -ja 
ages  resulting  from  an  injury  sustained  br  tk 
plaintiff  from  a  collision  with  a  wagon.    It  i| 
peared    upon   the  trial   that   the  plaintiff  *■ 
thrown  down  and  injured  at  a  cross  walk  In  ta 
of  the  public  streets  of  the  city  o*  Newburrt, "" 
a  wagon  drawn  by  two  horses,  which  were  i 
en  by  a  povon  in  the  empior  of  the  defeoii. 
In  respect  to  the  question  of  the  ne^igeneenf 
driver  of  the  defendant,  and  the  contrib 
nfgligenee  of  the  plaintiff,  the  testimocj 
such  as  to  make  the  case  a  proper  one  I-t 
jnry.     The  motion  for  a  nonsuit  was  tlwivi'j 
properly  denied.     There  was  no  exception  tit  tl 
charge  of  the  trial  judge,  and  there  was  no  ki 
committed  upon  the  trial.     The  judgment  a 
order  denying  the  motion  for  a  new  trial  art  I 
firmed,  with  costs. 

0LBMMON8    t.    EPSTEIN    «t   al     'CJ 
Court  of  New  York,  General  Term.     Mart*  ■ 
1895.)    Action  by  WiUiam  F.  Clemmons  in: 
Uyman  Epstein  and  others.     Hayman  &  < 
senthal,  for  appellants.    Herman  Joseph,  fa: 
spondent.    No  opiinon.    The  judgment  sad  orl 
appealed  from  are  affirmed,  with  costSL 
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JXE.  Respondent,  t.  BROADWBLL.  Ap- 
t.  (Common  Pleas  of  New  York  CSty  and 
■V,  Ueneral  Term.  February  4,  XH^ii>^ 
1  by  Frank  M.  Clute  against  Moses  M. 
Iwell.  Edw.  R.  Terry,  for  appellant 
I  &i  Wickes,  for  respondent.  No  opinion. 
neut  aflirmed,  with  costs,  upon  argument. 

jI..INSt. BURROUGHS.  (Supreme  Oonrt, 
•al  Term,  Second  Department.  March,  5, 
Action  by  Collins  against  BnrrougliB. 
•IS  A.  Stoddart  (George  William  Hart,  of 
al),  for  appellant  B.  H.  Valentine,  for  re- 
flit. 

KMAN,  J.  This  Is  an  appeal  from  an  or- 
^nying  a  motion  of  the  defendant  for  an  or- 
'  reference  appointing  a  referee  to  hear  and 
jiine  the  action.  It  is  not  a  case  for  a 
ilsorv  reference,  and  the  appeal  is  desti- 
of  merit  The  order  should  be  affirmed, 
$10  costs  and  disbursements. 

MI..KY  et  al.  v.  ARGHBR.  (Snprane 
:.  General  Term,  Third  Department     Peb- 

12.  1895.)  Action  to  William  J.  Comley 
.thers  against  George  W.  Archer.     No  opln- 

Order  affirmed,  with  ^10  costs  and  pnnt- 
;nd  other  disbursements.  HERRIOK.  J., 
ctlng.  

OK  et  al.,  Respondents,  ▼.  KANTBR,  Ap- 
Qt.  (Supreme  Court,  General  Term,  First 
rtment.  February  15,  1895.)  Action  by 
ge  C  Cook  and  others  against  Rudolph  J. 
:er.  Jonathan  C.  Ross,  for  appellant.  F. 
HoUis,  for  respondents.  No  opinion.  Or- 
iffirmed,  with  $10  costs  and  disbursements, 
eaaons  stated  by  the  court  below. 

>RBETT  T.  BROOKLYN,  B.  ft  W.  B.  R. 

(Snprane  Court,  General  Term,  Second 
irtment  February  11,  1895.)  Action  by 
ett,  administratrix,  against  the  Brooklyn, 
I  &  West  End  Railroad  Company.  Morris 
(Vhitehonse,  for  appellant  Magner  ft 
hes,  for  reqondent 

fKMAN,  J.  This  Is  an  appeal  from  a 
ment  dismissing  the  plaintifrs  complaint 
action  was  brought  to  reoorer  damages  re- 
ng  from  the  death  of  Thomas  Corbett,  the 
itiJDf's  intestate.  The  deceased  was  killed 
le  Coney  Island  station,  on  the  defendant's 
No  one  witnessed  the  occurrence,  and 
i  is  no  proof  from  which  any  inference  can 
rawn  respecting  the  manner  in  which  the  de- 
ed met  his  death,  further  than  that  he  was 
d  outside  of  the  train,  and  between  the  plat- 
1  and  one  of  the  cars.  There  is  no  proof  of 
igence  on  the  part  of  the  company,  and,  un- 
such  circumstances,  there  can  be  no  recov- 

The  judgment  should  be  affirmed,  with 
a. 

3RN  et  al;^  Respondents,  r.  STBRN  et  al., 
t-llants.  (Supreme  Court,  General  Term, 
It  Department  February  15,  1805.)  Ac- 
hy Samuel  Com  and  outers  against  Isaac 
•n  and  others.  Wm.  Allen  and  P.  J.  O'Reil- 
For  appellants.  Geo.  Hnhn.  for  respondents, 
opinion.  Order  reversed,  with  $10  costs  and 
ursements. 


COURTNEY,  Appellant,  t.  BUCHTJNAN  et 
a  I.,  Respondents.  (Supreme  Court  General 
Term,  First  Department  March  15,  1895.) 
Action  by  Charlotte  £.  Courtney  against  Charles 
J.  Bnchunan  and  another.  N.  A.  Lawlor.  for 
appellant  D.  Seymour,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


February  4,  1896.)  AcUon  by  Blla  Oram 
against  the  Springer  Lithographing  Company. 
Boothly  Warren,  for  appellant.  Kellogg,  Rose 
&  Smith,  for  respondent  No  opinion.  Motion 
for  leave  to  appeal  to  court  of  appeals.  Motion 
denied,  with  $10  costs.     See  31  NT  Y.  Supp.  679. 

DADIRRIAN  t.  THBODORIAN.  (Supreme 
Clourt,  General  Term,  Second  Department.  Feb- 
ruary 11,  1895.)  Action  by  Dadirrian  against 
Tbeodorian.  Clark  Bell,  for  appellant  Betts, 
Hyde  &  Betts,  for  respondent 

PRATT,  J.  The  question  presented  by  this 
appeal  is  not  free  from  difficulty;  but  there  are 
some  considerations  which  strongly  favor  the 
plaintiff,  who  seems  to  have  expended  consider- 
able money  in  bringing  his  article  Into  publlo 
notice.  Such  discretion  as  the  special  term  may 
exercise  is  not  willingly  interfered  with,  and  the 
trial  upon  the  merits  which  «ther  party  can 
speedily  bring  on  will  afford  a  more  satisfactory 
decision  than  can  be  had  upon  affidavits.  Order 
affirmed,  without  costs. 

DAWSON  V.  HARRISON.  (Supreme  CJoort. 
General  Term,  Second  Department.  February 
11,  18M.)  Action  by  Dawson  against  Harri- 
son. Earnest  P.  Brook,  for  appellant  Backus 
&  Manne,  for  respondent. 

DYKMAN,  J.  This  is  an  action  to  procure  a 
dissolution  of  a  copartnership.  The  cause  was 
tried  before  a  referee  to  hear  and  determine,  and 
the  plaintiff  has  appealed  from  the  judgment  en- 
tered upon  his  report  The  determination  of  the 
case  depended  u_pon  peculiar  facts,  and  we  think 
substantial  justice  has  been  wrought  out  in  this 
exception.  The  judgment  should  be  modified  so 
as  to  allow  interest  on  the  loan  of  $3,000,  and 
upon  the  usurious  payments  at  6  per  cent,  with 
halfyearly  rests,  and;  as  so  modified,  affirmed, 
without  costs. 

DAYTON,  Respondent,  v.  NEW  YORK.  O.  ft 
W.  RY.  CO..  Appellant  (Supreme  Court,  Gen- 
eral Term,  Third  Department  February  12, 
1895.)  Action  by  Nettie  M.  Dayton,  as  admin- 
istratrix, against  the  New  York,  Ontario  & 
Western  Railway  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

DECORA  T.  WHEELER.  (Supreme  Court, 
General  Term,  Third  De^rtment.  February 
20,  1895.)  Action  by  Gervis  G.  Decora  against 
Samuel  L.  Wheeler.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  printing  and  other 
disbursements. 

DB  PEYSTEB'  t.  METROPOLITAN  EL. 
RY.  CO.  et  al.  (Supreme  Court,  General  Term, 
First  Department.     March   15,   1895.)     Action 
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^  John  W.  De  Peyster  against  the  Metropolitan 
KIprated  Railway  Company  and  others.  S. 
Bnbcock,  for  appellants.  W.  G.  Peckbam,  for 
respondent  . 

PKR  CURIAM.  It  is  manifest  upon  exam- 
ining the  testimony  contained  in  this  record,  that 
the  awards  made  npon  the  trial  are  largely  ex- 
cessive, and  not  warranted  by  the  proof.  We 
have  endeavored  to  ascertain  if  there  conld  not 
be  found  some  basis  npon  which  a  reduction  of 
tlie  amount  awarded  might  be  made,  and  the 
judgment  affirmed  for  that  amount  But  the 
evidence  is  of  so  nnsatisfactory  a  character  that 
we  think  the  only  method  by  which  a  satisfac- 
tory conclusion  can  be  arrived  at  is  the  granting 
of  a  new  trial.  The  jndgment  shouid  be  re- 
versed, and  a  new  trial  ordered,  with  cost*  to 
the  appellant  to  abide  the  event 

In  re  DEWEY'S  ESTATE.  In  re  BARBER 
et  al.  (Supreme  Court  General  Term,  Third 
Department  Febrnaiy  26,  1896.)  Motion  to 
correct  order  entered  on  decision  rendered  on 
appeal  from  decree.  See  81  N.  T.  Supp.  255. 
Cfeorge  M.  Wright  (Lemuel  B.  Pike,  of  counsel), 
for  appellant    Royal  Gorbin,  for  respondents. 

HERRICK,  J.  An  order  has  been  entered 
in  this  matter  stating  that  the  decree  of  the 
surrogate  "is  reversed  niwn  the  law  and  facts." 
It  is  contended  that  that  was  proper  in  view  of 
the  twelfth  finding  of  the  surrogate  in  bis  find- 
ings of  fact,  "that  the  balance  unpaid  is  $137.- 
29  ;  and  that  it  follows,  as  a  necessity  from  the 
conclusions  of  the  opinion,  that  such  finding  is 
reversed.  In  tmth,  the  decision  of  the  surrogate 
was  reversed  upon  a  question  of  law.  If  the 
finding  of  the  surrogate  "that  the  balance  un- 
paid is  $137.29"  is  a  conclusion  of  fact,  which  I 
very  much  doubt  that  conclusion  of  fact  was 
reached  by  him  by  reason  of  the  same  error  of 
law  which  was  discussed  in  the  opinion,  and 
therefore,  while  it  may  be  said  that  the  sur- 
rogate's conclusions  of  fact  are  reversed,  they 
are  so  reversed  because  of  the  error  of  law 
committed  by  him.  The  order  entered,  there- 
fore, herein,  should  be  modified  so  as  to  read: 
"Ordered:  That  the  decree  of  the  surrogate  of 
Clinton  county  be,  and  the  same  hereby  is,  re- 
versed, upon  questions  of-  law,  and  that  the  costs 
and  disbursements  of  said  (ppeal  be  paid  by  said 
executors  to  the  appellant  from  the  estate  of 
Silas  11.  Dewey.  And  it  is  further  ordered 
that  the  said  proceedings  be,  and  the  same  are 
hereby,  remitted  to  the  surrogate  of  Clinton 
county  for  a  rehearing  herein." 

DIBBLE,  Plaintiff,  r.  DIMMICK,  Defend- 
ant (Common  Pleas  of  New  York  <3ty  and 
County,  General  Term.  February  4.  1895.) 
Action  by  John  W.  Dibble  against  Jeremiah 
W.  Dimmick.  Ira  G.  Darrin,  for  plaintiff.  J. 
G.  Gardiner,  for  defendant. 

PER  CURIAM.  The  appeal  from  the  order 
of  atfinnance  at  general  term,  as  entered,  hav- 
ing been  determined  by  the  court  of  appeals, 
this  motion  for  a  reargument  of  the  appeal  to 
the  general  term  of  this  court  or  for  a  resettle- 
ment oi  the  order  of  the  general  term  affirming 
the  judgm»it  appealed  from  should  be  denied, 
with  $10  costs. 


Tn  re  DIXON.  (Supreme  Court  (jcbri 
Term,  First  Department  March  15,  li% 
Appeal  from  special  term.  New  York  One:; 
Application  by  Warren  H.  Dixon,  as  receiver  r 
the  A.  C.  Brady  Lumber  Company,  to  pu^ 
Arthur  C.  Brady,  John  F.  Meyer,  Harold  X 
Stratton,  and  George  W.  Brooks  for  content 
John  Delahnnty,  for  appellants.  Alfred  C.  Pi: 
ti,  for  respondent 

DER  CURIAM.  Those  only  could  be  ij 
judged  guilty  of  contempt  who  interfered  vl 
the  possession  of  the  receiver;  and  upon  the  i J 
davits  submitted  we  think  that  no  case  't 
made  out  as  against  Stratton  and  Brooks.  T 
money  which,  in  the  alternative,  was  to  be  r-' 
onlesB  the  goods  were  returned,  if  paid.  A^zi 
be  held  by  the  receiver  until  the  title  of  the  r« 
ceiver  to  the  property  can  be  determined  is  i: 
appropriate  proceeding;  and  if  it  can  tbeii  b 
shown  that  some  or  all  of  this  property  bel<ni?^ 
to  Brady,  and  that  nnder  the  chattel  mon:  ? 
it  was  legally  sold  to  Snider,  then  Bndr  t-.^ 
be  entitled  to  receive  the  amount  which  br  I^ 
order  is  directed  to  be  paid.  The  order  is  v 
cordingly  reversed  as  to  Stratton  and  Brorb 
and,  subject  to  the  suggestion  about  the  maici 
in  which  the  money  anontd  be  held,  affirmed  ti 
to  Brady  and  Meyer,  without  oosta. 

DUNWEIiL  T.  BERELSHIRB  LIFE  IN^ 
CO.  (Supreme  Court,  General  Term.  Se<>'i 
Department  Febmary  11,  1895.)  Artioc  'i 
Charles  T.  Dunwell  a^nat  the  Berkshire  I  'i 
Insurance  Company.  No  opinion.  Jadsra :' 
and  order  afiSrmed,  with  ooste.     All  concur. 

DURIE  V.  RDSSELI*  (Supreme  Co'-' 
(Jeneral  Term,  First  Department  March  '.' 
1895.)  Action  by  David  Dnrie,  Jr.,  «»:;' 
Aura  H.  RnsselL  No  opinion.  Motioii  (n:* 
ed,  with  $10  costa. 

EXCHANGE  FIRB  INS.  CO,  Rctpoh^^' 
V.  NORRIS,  Appellant  (Supreme  Court  « i 
eral  Term,  First  Department  March  15. 1^' 
Action  by  the  Exchange  Fire  Insurance  0  : 
pacy  against  John  G.  Norris.  W.  L  Stone.  Jr 
for  appellant  E.  P.  Brown,  for  respnn-:'" 
No  opinion.  Jndgment  affirmed,  with  coS: 
See  26  N.  Y.  Supp.  823. 

FANEUIL  HALL  NAT.  BANK  v.  BH 
SING.  (Supreme  Court  General  Term.  Fli 
Department  February  15,  1895.)  Action  J 
the  Faneuil  Hall  National  Bank  against  Joi 
Bussing.  No  opinion.  Motion  to  dismias  ij 
peal  denied,  upon  payment  of  $10  costs. 

In  re  FITCH.  (Supreme  Oonrt  G*^^ 
Term,  First  Department.  March  15.  IS^^ 
No  opinion.  Order  affirmed,  with  $10  eoits  u 
disbursements. 

FLETCHER  v.  BARBER  et  aL  (Saprfii 
Court,  (Jeneral  Term,  Third  Departmeot  Fti 
rnary-  20,  1895J  Action  by  Albert  FI«ct: 
against  Myron  C.  Barber  and  others.  No  or* 
ion.  Motion  for  reargument  denied,  witk  (■' 
costs.     See  81  N.  Y.  Supp.  239. 

FRAZIBR,  Respondent  v.  STEWAET  rt  u 
Appellants.     (Supreme    (Jourt,    Geoertl  T^^ 
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!cond  Department  Febrnary  11,  1896.)  Ac- 
>n  by  Mathew  S.  Frazier  against  James  Stew- 
•t  and  another  on  an  acconnt  Jotteph  F. 
aly,  for  appellants.  John  F.  Brennan,  for  te- 
onuent. 

PRATT,  J.  This  is  an  appeal  from  a  Jndg- 
ent  entered  upon  a  verdict  of  a  jury  for  the 
im  of  $1,043.43.  The  weight  of  evidence  was 
icidedly  with  the  defendants  that  the  statute 
'  limitations  had  run  against  the  whole  claim 
icept  the  sum  of  $84.  The  only  material  qne*- 
ya  upon  this  point  related  to  two  payments 
ade  by  the  defendants  within  six  years  pre- 
ous  to  the  bringing  of  the  suit,  and  the  plain- 
EC  concedes  that,  if  those  payments  were  not 
ade  on  the  general  account,  then  the  statute 
IS  barred  all  except  the  sum  of  $84.  The 
aim  of  defendants  was  that  these  two  pay- 
lents — one  of  S22,  and  the  other  of  $17— were 
lade  upon  and  for  two  specific  items.  This 
as  sworn  to  positiTely  by  the  paymaster  of  the 
ifendants,  and  the  circumstances  attending  the 
lyment  are  not  rebutted  by  any  witness  for 
le  plaintiff.  In  fact,  I  think  the  evidence  of 
le  defendants'  paymaster  is  corroborated  by  the 
Mks  of  the  plamtiff,  as  in  the  books  of  plaintiff 
Fo  items  are  charged  for  these  same  amounts 
1  the  date  just  prior  to  the  payments,  and  right 
pposite  is  a  credit  of  cash.  The  payments 
'pre  for  the  exact  amount  of  the  items.  The 
sokkeeper  of  plaintiff,  who  received  the  pay- 
lents,  admitted  that  the  paymaster  said  some- 
ling,  but  could  not  remember  what;  while  the 
aymaster  testifies  that  he  said  that  the  pay- 
lents  were  made  upon  the  two  items  of  credit 
'hich  WMre  for  the  precise  amount  and  had  re- 
ently  accrued.  Under  all  the  drcumstances, 
'e  think  the  judgment  should  be  reduced  to  the 
am  of  $84,  and  judgment  rendered  for  $84.  If 
be  plaintiff  shall  stipulate  to  reduce  the  judg^ 
lent  to  that  amount,  then  he  may  have  pudg- 
lent  for  that  amount  and  costs;  otherwise,  a 
ew  trial  is  granted.     All  concur. 

In  re  GAINES'  WILIi.  (Supreme  Court, 
Seneral  Term,  Second  Department.  February 
1,  1895.)  Proceeding  for  the  probate  of  the 
1st  will  and  testament  of  Myra  Clark  Gaines, 
eceased.  No  opinion.  Appeal  dismissed,  with- 
nt  coats.  See  28  N.  Y.  Supp.  312;  31  N.  Y. 
lupp.  664;  32  N.  Y.  Supp.  398. 

OTMPEL,  Appellant,  V.  WILSON  et  al.,  Re- 
pondents.  (Common  Pleas  of  New  York  Pity 
nd  County.  General  Term.  February  4.  1805.) 
iction  by  Henry  Gimpel  against  Peter  K.  Wil- 
nn  and  another.  Wm.  R,  Wilder,  for  appellant 
ilnmenstiel  ft  Hirsch,  for  respondents.  No 
pinion.  Motion  for  reargument  Motion  dc- 
ued,  with  $10  cosU.     See  30  N.  Y.  Supp.  942. 

GOLDBERGBK,  Respondent,  v.  OAIXA- 
JHER.  Appellant  (City  Court  of  New  York, 
Jeneral  'Term.  February  11,  1805.)  Action 
ly  Samuel  Goldberger,  as  sole  surviving  partner 
f  H.  Moeler  &  Co.,  against  Essie  M.  Gallagher. 
!!barles  A.  Flammer,  for  appellant  Hahn  & 
tlyers,  for  respondent 

.  FITZSIMONS,  J.  The  complaint  alleges  de- 
ivery  of  the  goods  in  question.  The  answer, 
>y  not  denying  that  material  allegation,  admit- 
ed  it     So  it  was  not  necessary  for  the  plaintiff 


to  liave  proven  delivery.  Defendant's  plea  of 
former  action  pending  was  not  sustained  oy  any 
of  the  testimony  submitted.  In  fact,  the  testi- 
mony of  even  defendant  shows  that  the  action 
referred  to  was  abandoned  and  discontinued  by 
express  agreement  of  the  parties  thereto.  A 
formal  order  of  discontinuance,  entered  and  filed 
in  the  court  where  said  action  was  pending, 
while  advisable,  waa  not  necessary.  The  answer 
of  the  defendant  certainly  admitted  an  indebt- 
edness of  $125.  under  the  agreement  mentioned 
in  paragraph  111  of  the  answer,  providing  the 
jury  believed  that  she  refused  to  carry  out  said 
agreement  unless  she  received  a  receipt  for  the 
money  paid  plaintiff  under  such  agreement. 
They  evidently  believed  that  to  be  so.  They 
could  not  well  do  otherwise,  because  the  de- 
fendant so  testified.  Therefore,  her  answer,  as 
before  shown,  she  having  admitted  the  mak- 
ing of  the  agreement,  and  her  testimony  showing 
that  she  refused  to  carry  out  the  terms  of  said 
agreement  (except  to  the  extent  of  $25)  unless 
plaintiff  gave  her  a  receipt  for  money  paid,— ■ 
something  she  was  not  in  law  entitled  to,  as  a 
matter  of  right, — is  in  law  an  admission  of  her 
indebtedness  to  the  extent  of  $125;  and  there- 
fore the  trial  justice  was  right  in  directing  the 
jury  to  find  a  verdict  for  plaintiff  for  at  least 
that  amount  These  are  the  only  points  raised 
by  the  appellant's  counsel,  and,  as  we  have 
pointed  out,  they  are,  in  our  judgment  without 
legal  merit  We  have  examined  the  appeal  rec- 
ord to  find  out  whether  or  not  any  error  was 
made,  and,  finding  none,  the  judgment  must  be 
afiSrmed,  with  costa. 

GOLDSTEIN,  Respondent,  ▼.  STRAIT  et  al.. 
Appellants.  (Supreme  Court,  General  Term, 
Third  Department  February  26,  1895.)  Ac- 
tion by  Moses  F.  Goldstein  against  Grace  E. 
Strait  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

GREVE  T.  AETNA  LIVE-STOCK  INS.  CO. 
(Supreme  Court,  General  Term,  First  Depart- 
ment Februarv  15,  1895.)  Action  by  Lonia 
Greve  against  the  Aetna  I4ve-Stock  Insurance 
Company.  No  opinion.  Motion  granted.  See 
30  N.  Y.  Supp.  6&. 

HARDING,  Appellant,  v.  FIBU),  Respond- 
ent. (Supreme  Court,  General  Term,  First  De- 
partment. February  15,  1895.)  Action  by  Wil- 
liam A.  Harding,  as  administrator,  etc.,  against 
Walter  H.  Field.  T.  D.  Kenneson,  for  appel- 
lant.    H.  R.  Bayne,  for  respondent. 

PER  CURIAM.  We  are  of  opinion  that  the 
order  in  this  case  should  have  required  an  un- 
dertaking from  the  plaintiff  in  the  sum  of  $250 
to  meet  the  costs  accruing  upon  the  appeal  taken 
by  the  plaintiff,  and  that  security  for Jpast  costs 
should  not  have  been  required.  I/he  order 
should  be  modified  accordingly,  and  affirmed  aa 
modified,  without  costs  to  either  party. 

In  re  FOSTER'S  ESTATE.  (Supreme  Court, 
General  Term,  Second  Department  February 
11,  1805.)  Proceeding  by  Henry  Talmadge  and 
Henry  P.  Talmadge  to  compel  Chester  M.Foster, 
an  executor  of  the  will  of  Harriet  M.  Foster, 
deceased,  to  pay  a  claim  against  the  estate  of 
said  Harriet  M.  Foster,  deceased.     Olcott,  Mes- 
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tre  &  Gonzalez  (Emmet  R.  Oloott,  of  oonnsel), 
for  appellants.  Lucius  H.  Been,  for  respond- 
ents lienry  Taliiiailge  &  Co. 

PRATT,  J.  In  the  above  matter  the  aurro- 
Sate  from  whom  the  appeal  was  taken  has  filed 
nn  opiniou,  which  fully  states  the  ground  upon 
which  the  decree  was  entered.  29  N.  Y.  Supp. 
316.  I  recommend  an  affirmance,  without  any 
further  opinion,  with  costs. 

HAYDEX  T.  PLATT  et  al.  (Supreme  Court, 
General  Term,  Second  Department.  February 
11,  1805.)  Action  by  Robert  J.  Hayden  against 
Thomas  C.  Piatt  and  another,  receivers  of  the 
New  York  &  New  England  Railroad  Company. 
Tracy,  Boardman  &  Piatt  (James  R.  Soley,  of 
counsel),  for  appellants.  Wood  &  Morschanaer, 
for  respondent. 

PRATT,  J.  The  elaborate  opinion  filed  by 
the  referee  so  completely  covers  the  facts  aa  to 
render  fnrther  discussion  unnecessary.  We  do 
not  see  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  and  the  amount  of  damages  is 
not  excessive.     Judgment  affirmed. 


HEBRWAGEN  et  al.  r.  RITZMAN.  (City 
Court  of  New  York,  General  Term.  March  19, 
1895.)  Action  by  Arnold  Heerwagen  and 
James  W.  Ketcham,  as  copartners,  composing 
the  firm  of  A.  Heerwagen  A  Co.,  against  Charles 
L.  Ritzman.  Wolf,  Kohn  &  Ullman,  for  appel- 
lant.   Albert  I.  Sire,  for  respondents. 

BHRLICH,  O.  J.  The  action  is  for  broker- 
age in  procuring  a  customer  for  certain  premises 
known  aa  "No.  532  Ninth  Avenue,"  this  city. 
The  case  involved  the  questions  whether  the 
plaintiffs  had  been  employed  to  make  the  sale, 
and  whether  they  were  the  procuring  cause 
thereof.  The  court  left  these  questionB  to  the 
Jury,  under  a  clear  charge,  and  they  found  that 
the  plaintiffs  had  been  employed  by  the  defend- 
ant, and  that  the  purchaser  had  been  procured 
through  their  instrumentality.  The  evidence 
suiBciently  sustains  the  jury's  finding,  and  the 
judgment  and  order  appealed  from  must  be  af- 
firmed, with  costs. 

HBILMAN,  Respondent  ▼.  HESS,  Appellant. 

g Common  Pleas  of  New  York  City  and  Conn^, 
eneral  Term.  February  4,  1896.)  Action  by 
Moses  Heilman  against  Charles  A.  Hess. 
Langbein  Bros.  &  Laughlin,  for  appellant.  Hy- 
man  &  Rosenthal,  for  respondent.  No  opinion. 
Judgment  aflirmed,  with  costs,  upon  argument. 

HOPP,  Respondent,  v.  COMMBIGHT,  Ap- 
pellant. (City  CJourt  of  New  York,  General 
Term.  March  19,  1895.)  Action  by  Louisa 
lloff.  aa  administratrix,  against  Jean  Com- 
meight  Louis  Mathot,  for  appellant  Kud- 
lich  &  Pinck,  for  respondent. 

NEWBURGER,  J.  The  plaintiff,  as  admin- 
istratrix of  her  mother's  estate,  brings  this  ac- 
tion to  recover  certain  moneys  which  she  charges 
tlie  defendant  wrongfully  obtained.  It  appears 
that  the  plaintiff's  mother  was  sick  with  paral- 
ysis, and  on  the  14th  day  of  September,  1892, 
was  taken  to  the  French  Hospital  for  treatment. 
The  defendant  was  her  physician  before  Fhe 
went  to  the  hospital,  and  it  appears  it  was  he 
who  suggested  her  being  taken  there,  where  she 


died  on  the  22d  day  of  November  of  tb  r: 
year.  It  further  appear*  that  doriii;  iW  ■ 
of  tlie  plaintiff's  intestate  at  UiehospiaL^.' 
f endant,  who  was  then  one  of  the  ttgoij  ■-.! 
of  piiysicians  of  the  hospital,  obtained  of  ik  :- 
cedent  a  bank  book  issned  by  the  MuIk-'- 
Savings  Institution,  and  theteafter  presesv: 
the  savings  institution  tliree  drafts,  loo:::; 
to  the  sum  of  $354,  which  the  banlc  paid.  ^^- 
tiff  claims  that  the  drafts  were  not  tbt :«  : 
plaintiffs  intestate,  in  that  dnrin;  tlu  ■=:> 
time  she  was  in  the  hospital,  inclndiD;  the  li:^ 
of  the  alleged  execution  of  the  drafts,  sLi  ^-j 
mentally  incapacitated,  and  nnable  to  u-'- 
stand  the  nature  and  character  of  tlw  tn:<i- 
tion,  and  incapable  ol  assenting  to  the  eiecD-: 
of  the  drafts.  The  case  was  praperlj  mis.' 
ted  to  the  jury  by  the  trial  justice,  tad  i  axl- 
reading  of  the  printed  case  fails  to  disdo*!:; 
error  in  the  admission  of  testimony  tint  ^■'-'. 
warrant  us  in  disturbing  the  verdict  of  tie  \'S:- 
The  judgment  appealed  from  must  be  iJli=^ 
with  costs. 

HYNES,  Appelant  t.  ADLER  et  iL  S* 
spondents.  (Superior  Court  of  New  Tort  C  7 
General  Term.  March  5,  1885.)  Acta::  1« 
James  Hynes,  as  receiver,  etc.,  agsinst  Si-; 
Adler  and  David  Adler  and  the  New  Ycit  S:»-i 
CJompany.  James  Murphy,  for  appelkot  I> 
seph  C.  Wolff,  for  respondents. 

PER  CURIAM.  The  finding  of  the  wtr  V 
low  that  there  was  no  fraud  in  the  m:-'' 
from  the  husband  to  the  wife  wai  nsUis': :? 
the  testimony.  They  were  not  concrsdict-i  '■ 
any  respect  It  does  not  seem  to  be  an  siisi 
occurrence  considering  their  prtTioas  dafe 
The  improoability  of  the  transfer  was  not  3'.s- 
The  intent  of  the  husband  woold  not  be  isp^- 
to  the  wife  if  she  had  no  notice  of  it,  t>\  *'J 
herself  innocent  There  does  not  seem  to  bei? 
irregularity  in  the  findings.  The  appeli".-' 
taken  no  position  that  has  not  beea  eaiu^ 
Judgment  af&rmed,  with  costs. 

In  re  HUBER'S  ESTATE.  (Sapwuf  C5. 
General  Term,  Second  Department.  Miry 
1805.)  No  opinion.  Order  affirmed,  «itt  R 
costs  and  disbursements.    All  concur. 

JACTKLB,  Respondent  v.  MA.VH.vri''" 
RY,  CQa  Appellant  (Supreme  Court,  G«:;J 
Term,  First  Department  March  15.  l"^*- 
Action  by  Oiristian  Jackie  arainst  the  Mats^ 
tan  Railway  Company.  R.  P.  (aittawt .; 
appellant  E.  M.  Felt  for  respondent.  -^ 
opinion.    Judgment  affirmed,  with  cosn 

JAFFE,  Appellant  t.  HAMBCBG-AlS^ 
ICAN  PACKET  CO..  Respondent.  (C«-  = 
Pleas  of  New  York  City  and  Oonnty.  GfiW; 
Term.  February  4.  1S».)  Action  bf  »[; 
■Taffe  against  the  Hamburg-American  w^ 
Company.  A.  H.  Saraaohn,  for  ipnelUit J- 
lius  J.  Frank,  for  respondent  J^o  '^'' 
Judgment  affirmed,  with  costs  hy  d^mt 

JOHNSON  T.  SJOSTROM.  (SnpreiM /p; 
General  Term,  Second  Department  '«•'-; 
11,  1895.)  Action  by  Hanna  Johnsoa  >s-* 
Olaf  A.  Sjostrom.  No  opinion.  Jodgatf"- 
firmed,  with  costs. 
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JOHNSTON  et  al.,  Appellante.  t.  MARTIN, 
esiM>iideDt.  (Common  Pleaa  of  New  York  (Sty 
id  County,  General  Term.  February  4, 1893.) 
ction  hr  William  J.  J<Anston  and  othen 
;ainat  Tuomos  Commerford  Martin.  Thomas 
.  Kieghor,  for  appellants.  Masten  Nichols, 
IT  respondent.  No  opinion.  Motion  for  reap- 
jnicnt.  Motion  denied,  with  SIO  costs.  See 
L  N.  Y.  SuH).  34. 

KELLY.  Respondent,  ▼.  MANHATTAN  RY. 
O.,  Appellant  (Supreme  Ciourt,  (reneral  Term, 
irst  I>ep«rtment.  March  15,  1895.)  Action 
r  Anna  T.  Kelly  against  the  Manhattan  Rail- 
ay  Oompany.  J.  T.  Davies.  for  apnellant  Ij. 
.  Dessau,  for  respondent.  No  opinion.  Jodg- 
leut  affirmed,  with  costs. 


KING,  Respondent,  t.  TOWNSHEND.  Appel- 
nt.  (Supreme  Court,  General  Term,  First  De- 
irtmeut.  March  15,  1S85.)  Action  by  Lewis 
.  Kins  acainst  John  Townshend,  impleaded. 
00.  Townshend,  for  appellant  ll  A.  (Sonld,' 
]r  respondent.  No  opinion.  Order  affirmed, 
1th  $10  costs  and  disbursements.  See  29  N. 
.  Supp.  181. 


KUNZMANN  Respondent,  ▼.  NEW  YORK 
:  R.  B.  UY.  (50..  Appellant.  (City  Court  of 
Brooklyn,  (General  Term.  March  25,  1895.) 
ction  by  Lena  Knnzmann  atrainst  the  New 
ork  &  Kockaway  Beach  Railway  Company. 
I'm.  C.  Beecher,  for  appellant  Hnrd  &  Grim, 
)r  respondent 

PER  CURIAM.  The  plaintiff  was  injured 
hile  alighting  from  a  train.  Whether  or  not  it 
•as  the  train  of  the  defendant  or  of  the  Long  Is- 
ind  Railroad  Company  was  controverted.  The 
ppellant  insists  that  the  evidence  was  insuffi- 
ent  to  carry  tliis  question  to  the  jury,  and  this 
Irtne  we  are  asked  to  pass  upon.  The  plain- 
STs  case  in  this  respect  is  much  stronjrer  than 
was  on  the  former  appeal,  and  the  force  of 
le  affirmative  testimony  offered  by  the  defend- 
nt  to  show  that  it  was  the  train  of  the  Long 
sland  Railroad  CJompany  was  so  weakened  by 
Dntradictions  and  inconsistencies  therein,  and 
r  the  manifest  bias  of  the  witnesses  and  their 
oiihts  on  material  points,  as  to  justify  the  jury 
1  discrediting  the  same.  This  question  was 
roperly  submitted  to  the  jnry.  See  our  opin- 
>n  on  the  former  appeal  in  this  cane  (Kuns- 
lann  v.  Railroad  Co.,  8  Misc.  Rep.  689,  29  N. 
.  Supp.  327).  Judgment  and  order  affirmed, 
nth  costs.  See  27  N.  Y.  Supp.  132;  29  N.  Y. 
upp.  327. 

LA  PAVRB,  Appellant  t.  HAND,  Respond- 
"t.  (Supreme  Court,  General  Term,  First  De- 
artmcnt  February  15.  1895.)  Action  by 
larie  M.  La  Pavre  against  Clifford  A.  Hand. 
^  Pnselow,  for  appellant  Frederick  R.  Cou- 
ert,  for  respondent.  No  opinion.  Judgment 
ffirmed,  with  costs. 

T..V.TOS.  Respondent  r.  EDEN  MUSBE 
i>n;RiCAN  CO.,  Appellant  (Common  Pleaa 
t  New  York  City  and  Ounty,  General  Term. 


February  4,  1885.)  Action  by  Muncri  Lajos 
against  Eden  Musee  American  Oompany.  Selig- 
man  &  Seligman,  for  appellant  Dittenhoefer 
&  Gerber,  for  resoondent.  No  opinion.  Motion 
for  reargument  Motion  denied,  with  SIO  costs. 
See  30  N.  Y.  Supp.  916. 


In  re  LAPHAM'S  ESTATE.  (Supreme 
CJourt,  General  Term,  Third  Department  Feb- 
ruary 26,  1895.)  No  opinion.  Order  of  the 
surrogate  reversied,  and  the  case  remitted  to  the 
surrogate,  with  direction  to  grant  motion,  with 
|10  costs  and  printing  and  other  disbursements. 

HoGANN  T.  MAY.  (Supreme  Court,  General 
Term,  Second  Department  February  11,1895.) 
Action  by  Thomas  McCann  against  Jacob  May. 
No  opinion.  Judgment  affirmed,  with  costs, 
with  leave  to  def  «idant  to  answer  in  20  days  on 
payment  of  coata.     All  concur. 

HcCONIHB,  Respondent.  T.  THOMPSON, 
Appellant  (Supreme  Court,  (General  Term, 
Third  Department  February  12,  1^5.)  Ac- 
tion by  Alonzo  McO>nihe  against  (Charles  B. 
Thompson.  No  opinion.  Judgment  affirmed, 
with  costs. 

McDUGAN,  Appellant,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Com- 
mon Pleas  of  New  York  City  and  County,  Gen- 
eral Term.  February  4,  1895.)  Action  by  Pe- 
ter McDugan  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Lamb,  Os- 
l>om  &  Petty,  for  appellant  Frank  Loomis, 
for  respondent  No  opinion.  Judgment  af- 
firmed, upon  the  opinion  of  the  general  term  up- 
on the  former  appeal  in  this  action.  See  31  N. 
Y.  Supp.  135. 

McKEE  et  al..  Respondents,  t.  NEW  YORK 
EL.  R.  CO.  et  al^  Appellants.  (Supreme  Court, 
General  Term,  First  Department  February 
15,  1895.)  Action  by  Thomas  J.  McKee  and 
others  against  the  New  York  Elevated  Railroad 
Company  and  another.  Geo.  T.  Aldrich,  for 
appellants.  Wm.  R.  Page,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
See  29  N.  Y.  Supp.  457,  45& 

McNAMARA,  Appellant,  v.  MAYOR,  ETC., 
OP  CITY  OF  NEW  YORK,  Respondent.  (Su- 
preme Court,  General  Term,  First  Department 
February  16,  1895.)  Action  by  John  McNama- 
ra  against  tne  mayor,  etc.,  of  the  city  of  New 
York.  John  Larkin,  for  appellant  Edwd.  H. 
Hawke,  Jr.,  for  respondent  No  opinion.  Judg- 
ment Siffirmed,  with  costs. 

MARCH,  Appellant,  t.  GLEASON,  Respond- 
ent (O>mmon  Pleas  of  New  Yoi^  City  and 
County,  General  Term.  April  1,  1895.)  Ac- 
tion by  James  E.  March  against  John  Gleason. 
William  E.  Morris,  for  appellant  Joseph  Stein* 
er,  for  respondent 

BISCHOFP,  J.  It  would  be  difficult  to  con- 
ceive a  case  more  entirely  within  the  provinca 
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of  a  district  coart  justice  to  decide,  and  more 
devoid  of  matter  for  this  conrt  to  review,  than 
that  now  brought  before  us.  Whether,  as  tes- 
tified, by  defendant,  the  premises  in  question 
were  held  by  him  under  an  agreement  for  a 
monthly  tenancy  pending  the  execution  of  a 
lease,  or  whether,  as  plaintiff  maintained,  a 
holding  over  for  another  yearly  term  was  in 
truth  the  situation,  was  the  simple  question  liti- 
gated upon  the  trial,  and  determined  in  favor  of 
the  defendant,  upon  the  testimony  of  the  par- 
ties balanced  m  direct  confliction.  There  is  no 
exception  in  the  record,  and  no  question  was 
raised  at  the  trial  as  to  whether  the  defendant 
left  the  premises  seasonably  at  the  time  when 
he  elected  to  terminate  the  tenancy,  and  gave 
notice  of  such  election;  nor  do  we  think  that, 
upon  the  evidence,  the  result  could  well  have 
been  affected,  upon  that  ground,  had  the  point 
been  made.     Judgment  affirmed,  with  costs. 

MARMORSTEIN,  Respondent,  t.  PENN- 
SYLVANIA R.  CO.,  Appellant.  (City  Court 
of  New  York,  General  Term.  March  19,  1895.) 
Action  by  Jacob  Marmorstein  against  the  Penn- 
sylvania Railroad  Company.  Robinson,  Biddle 
&  Ward,  for  appellant  Alfred  B.  Jaworower, 
for  respondent 

EHRLICH,  0.  J.  We  hold  that  on  the  evi- 
dence adduced,  and  the  finding  based  upon  it, 
the  defendant,  as  a  common  carrier,  became  lia- 
ble for  the  delivery  of  the  baggage  at  the  place 
of  final  destination,  and  that  delivery  at  St. 
Louis,  to  the  connecting  carrier,  did  not  relieve 
it  from  responsibility.  The  judgment  moat 
therefore  be  affirmed,  with  costs. 

MERTBNS  V.  MARZLUFF.  (Supreme 
Court  General  Term,  Third  Department  Feb- 
ruary 12,  1895.)  Action  by  Jacob  M.  Mertens 
against  John  B.  Marsluff.  No  opinion.  Order 
affirmed,  with  (10  costs  and  printing  and  other 
disbursements. 

MILLER  et  al..  Appellants,  t.  LARMER, 
Respondent  (Supreme  Court  General  Term, 
First  Department  March  15.  1895.)  Action 
by  Georee  W.  Miller  and  others,  executors, 
against  William  J.  Larmer.  A.  B.  Gruikshank, 
for  appellants.     A.  A.  Spear,  for  respondent 

PER  CURIAM.  The  appellants,  not  having 
served  or  filed  exceptions  to  the  decision  of  the 
special  term,  are  not  in  a  position  to  challenge 
the  findings  of  fact  or  the  conclusions  of  law. 
The  exceptions  taken  by  the  appellants  to  the 
reception  and  exclusion  of  evidence  were  not 
argued  at  the  bar  of  this  court  nor  on  their 
brief,  and,  besides,  none  of  them  are  tenable. 
The  judgment  should  be  affirmed,  with  costs. 

MULDOON   T.    CANAVELLO.      (Supreme 

0)urt,  Greneral  Term,  Second  Department.  Feb- 
ruary 11,  18950  Action  by  Muldoon  against 
Canavello.  J.  C.  &  H.  C,  Smith  &  Koepke,  for 
appellant.  George  V.  Brower,  for  respondent. 
DYKMAN.  J.  This  action  was  brought  to 
foreclose  a  mechanic's  lien.  There  has  been  a 
trial  before  a  justice  of  this  court  without  a 
jury,  and  the  plaintiff  has  obtained  a  judgment 
from  which  the  defendant  has  appealed.  The 
'•m  was  for  labor  performed  in  me  excavation 


of  a  cellar.  The  services  and  thrir  yalae  w«e 
undisputed,  and  the  question  upon  whi<A  the  de- 
cision of  the  case  depended  was  -wbetfao'  tt^ 
work  was  done  for  the  defendant  or  aot.  The 
testimony  made  it  plain  that  the  amngemeL: 
made  by  the  defendant  with  Uie  plaintiS  v^i 
an  original  undertaking,  and  rendered  him  lia- 
ble for  the  work  done.  The  findings  of  the  triil 
judge  are  all  well  supported,  and  me  jndgmeai 
should  be  affirmed,  mtb  ooeta. 

In  re  NASSAU  ELECTRIC  R.  CO.  (So- 
preme  Court,  General  Term,  Second  Depart- 
ment Mar<^  5,  1896.)  John  J.  Allen  and 
James  C.  Church,  for  petitioner.  John  A.  Tay- 
lor, for  property  owners  in  Sontia  Fifth  and 
South  Eighth  streets. 

DYKMAN,  J.  This  is  a  motion  to  confiim 
the  report  of  commissioners  appcrinted  by  tiie 
general  term  of  this  court  to  determine  wbetfaer 
the  railroad  of  the  petitioner  shonld  be  con- 
structed and  operated.  30  N.  Y.  Sapp.  IISI 
The  action  of  the  commissioners  is  to  stand  is 
lieu  of  the  consent  of  tiie  property  o-wners.  Tb^ 
Nassau  Electric  Railroad  Ciompany  is  a  corpo- 
ration organized  for  the  purpose  of  construct- 
ing and  operating  a  street  surface  nHroad  in 
the  city  of  Brooklyn  and  the  adjoining  towns. 
Having  failed  to  pbtain  the  requisite  consents 
of  landowners  upon  certain  streets  throng 
which  the  railroad  was  projected,  an  appUcatkra 
was  made  to  the  general  term  of  the  supreme 
court  for  the  appointment  of  oommissaoneTs 
pursuant  to  the  railroad  law,  as  amended  by 
chapter  676  of  the  I>aws  of  1892.  The  commis- 
sioners were  appointed,  and  they  hare  per- 
formed their  duties,  and  made  their  report. 
Aside  from  some  general  objections  to  the  !>'>- 
cation  and  operation  of  this  railroad  along  South 
Fifth  street  and  South  Eighth  street,  vrh;<:! 
this  conrt  cannot  obviate,  because  the  legiCi- 
ture  has  conferred  the  right  to  so  locate  th4> 
road,  the  opponents  to  confirmation  base  tbar 
opposition  here  upon  errors  committed  by  th« 
commissioners  In  excluding  testimony  offered 
upon  the  hearing  before  them.  We  have  exam- 
ined with  care  all  the  questions  presented  by  tin 
exceptions  of  the  exponents,  and  we  deem  it 
sufficient  to  say  that  they  present  no  errors  oi 
law.  The  report  shonld  be  confirmed,  vit^ 
costs. 

NILES,  Respondent,  v.  JOHNSON  et  «L 
Appellants.  (Supreme  CotiPt,  General  Tent, 
Third  Department  February  12,  1896.)  Ac- 
tion by  Stcmhen  H.  Niles  against  Hoiry  X. 
Johnson  and  Sarah  A.  Johnson.  No  opiniaa. 
Judgment  affirmed,  with  costs. 

In  re  OAKLEY  AVENUE.  (Supreme  Court. 
(General  Term,  Second  Department  March  S, 
1895.) 

DYKMAN,  J.  It  is  now  provided  by  statnt* 
that  no  tiighway  shall  be  laid  out  throngfa  as? 
building  without  the  consent  of  the  owaer 
thereof,  unless  so  ordered  by  the  eoonty  coart 
of  the  county  in  which  the  proposed  hljiiivav 
is  situated,  and  not  even  then  until  the  gfnrr.' 
term  of  the  supreme  court  shall  confirm  the  o-^ 
der  of  the  county  court  Laws  1890,  e.  >S. 
i  90.     This  is  an  application  for  the  c^anfi^s-'- 
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>n  of  mch  an  order.  The  proceeding  was  in- 
ituted  to  lay  ont  and  open  a  highway  in  the 
wn.  of  Jamaica,  from  Liberty  Avenue  to  Uni- 
srsity  Place,  to  i>e  called  "Oakley  Avenue"; 
id,  because  it  passed  through  buildings,  it  be- 
ime  necessary  to  apply  to  the  county  court, 
ider  the  statute  to  which  reference  has  been 
ade.  The  necessity  of  this  new  road  has 
ten  certified  by  the  highway  commissioners  of 
le  to^^n,  the  county  court  commissioners,  and 
te  coTtnty  court  of  Queens  cotmty,  and  this  ap- 
ico-tion  for  the  order  of  the  general  term  is  not 
>posed  by  the  owner  of  any  building  through 
hich  the  highway  is  proposed  to  be  opened, 
he  motion  is  opposed  by  persons  who  own  two 
arcels  of  uncultivated  and  unimproved  land 
irongh  which  it  is  proposed  to  run  the  new 
>ad.  While  it  is  quite  doubtful,  whether  per- 
>ns  BO  situated  can  be  heard  in  opposition  to 
tiis  application,  we  have  yet  thought  it  advis- 
ble  to  hear  counsel  on  their  behalf,  and  make 
n  examination  of  the  case.  In  relation  to  the 
pposition  of  Shattuck,  it  is  to  be  said  that  he 
as  laid  out  a  street  upon  his  land,  and  sold 
Its  on  both  sides  thereof  upon  which  houses 
.ave  been  erected.  While  such  action  does  not 
onstitute  a  dedication  of  the  land  for  a  street, 
t  docs  preclude  him  from  closing  the  street 
rithout  the  consent  of  the  persons  who  own 
nch  lots  thereon.  The  objections  of  the  Napiers 
«eDi  to  be  destitute  of  merit  also.  The  order 
'f  the  county  court  should  therefore  be  con- 
irmed. 

O'BRIEN,  Respondent,  V.  NATIONAL  LIFE 
ISS'N,  Appellant  (Supreme  Court,  General 
rerm.  Third  Department.  Febmarv  12.  1895.) 
\.ction  by  Nellie  O'Brien  against  the  National 
Life  Association.  No  opinion.  Judgment  af- 
Srmed,  with  coats. 

OBRIGHT,  Respondent,  r.  FELSENHBLD 
Bt  al..  Appellants.  (City  Court  of  New  York, 
Qeneral  Term.  March  19,  1895.)  Action  by 
Jacob  J.  Obright  against  Louis  Felsenheld  and 
others.  Benno  Loewy,  for  appellants.  Joseph 
C.  Kosenbanm,  for  respondent. 

NEWBURGER,  J.  This  action  is  brought 
for  damages  for  the  breach  of  a  contract  of  em- 
ployment. The  complaint  alleges  that  on  or 
about  the  24th  day  of  February,  1893,  the 
plaintiff  and  defendants  entered  into  an  agree- 
ment whereby  the  plaintiff  was  to  give  his  serv- 
ices to  the  Ist  day  of  January,  1894,  and  that 
he  was  to  receive  a  salary  of  $27  a  week;  that 
plaintiff  entered  upon  such  employment,  and 
discharged  all  bis  duties  until  on  or  about  the 
6th  day  of  May,  1893;  and  that  he  was  at  all 
times  ready  and  willing  to  perform  all  the  con- 
ditions of  the  said  agreement,  but  said  defend- 
ants refused  to  allow  him  to  do  so,  to  his  dam- 
age. The  answer,  in  addition  to  a  general  de- 
nial, alleges  that  the  plaintiff  was  hired  by  the 
defendant  under  a  written  agreement,  in  which 
it  was  qiecified  and  agreed  that  he  might  l>e 
discharged  at  the  end  of  one  week,  and  that 
the  plaintiff  shonld  have  no  claim  upon  the  de- 
fendants except  for  wages  due  him  up  to  the 
time  of  his  discharge,  and  that  he  was  fully 
paid  up  to  that  time.     Upon  the  trial,  a  verdict 

^'ss  rendered  in  favor  of  the  plaintiff,  and  from 

^e  judgment  entered  thereon,  and  from  an  or- 


der denying  a  motion  for  a  new  trial,  tUs  ap- 
peal is  taken.  It  is  contended  by  the  defend- 
ants that  the  hiring  of  the  plaintiff  took  place 
in  January,  and  that  he,  on  the  1st  day  of  Feb- 
ruary, signed  the  agreement  whereby  his  en- 
gagement was  to  be  by  the  week,  which  might 
be  terminated  on  Saturday.  Plaintiff,  however, 
testified  that  his  original  hiring  was  in  the  silk 
waist  and  suit  departmeut,  of  which  he  had 
charge,  and  that  on  or  about  the  24th  day  of 
February,  1893,  the  defendants  employed  him 
in  another  department  for  the  rest  of  the  year. 
The  Question  of  the  term  of  employment,  there- 
fore, became  a  question  of  fact  ■'Ud  was  prop- 
erly submitted  to  the  jury,  whose  finding  is  sus- 
tained by  the  evidence.  The  trial  justice,  in 
his  charge,  pr(H>erly  stated  the  law  governing 
the  case,  and  we  fail  to  find  any  exceptions  in 
the  case  that  would  warrant  us  in  disturbing 
the  jud^ent  Judgment  and  order  appealed 
from  a&rmed,  with  coats. 


OLIPHANT,  Respondent,  v.  METROPOLI- 
TAN EL.  R.  CO^  Appellant.  (Supreme  Court, 
General  Term,  First  Department.  February 
15,  1895.)  Action  by  Eliza  Oliphant  against 
the  Metropolitan  Elevated  Railroad  Company. 
E.  A.  Tuttle,  for  appellant.  W.  H.  HamUton, 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs. 

O'ROURKE  T.  JOHN  HANCOCK  MDT. 
LIFE  INS.  CO.  (Common  Pleas  of  New  York 
City  and  County,  General  Term.  February  4, 
1895.)  Action  by  Margaret  O'Roarke  against 
the  John  Hancock  Mutual  Life  Insurance  Com- 
pany. Langbien  Bros.  &  Langbein,  for  defend- 
ant No  opinion.  Motion  by  defendant  (ap- 
pellant) for  reargument  and  leave  to  appeal  to 
ooart  of  appeals.  Motion  denied,  with  $10  costs. 
See  31  N.  Y.  Snpp.  130. 

ORVIS.  Respondent  v.  CtlRTISS.  Appellant 
(Common  Pleas  of  New  York  City  and  County, 
General  Term.  February  4,  1895.)  Motion  by 
plaintiff  (respondent)  for  reargument.  Granted. 
For  decision  on  appeal,  see  2s  N.  Y.  Supp.  728. 
H.  G.  Hanes,  for  appellant  Taylor  &  Parker, 
for  respondent. 

PER  CURIAM.  This  action  was  brought  to 
recover  six  months'  interest  due  on  a  certain 
promissory  notp  made  by  the  defendant  to  the  or- 
der of  the  plaintiff,  payable  three  years  after 
date,  with  interest  thereon,  "to  be  paid  semi- 
annually, at  the  rate  of  five  per  cent.  The  in- 
terest sued  for  in  the  present  action  was  for 
the  second  six  months.  A  suit  having  been 
previously  brought  in  the  court  bdow  by  plain- 
tiff against  defendant  for  the  recovery  of  the 
first  six  months'  interest  on  the  note,  judgment 
therein  was  rendered  in  favor  of  the  plaintiff. 
The  issues  in  this  action  are  the  same  as  in  the 
former  action.  It  is  claimed  that  the  judgment 
in  the  first  action  is  res  judicata;  but  we  are 
unable  to  pass  upon  the  question  until  the  rec- 
ord of  the  judgment  in  that  action  is  submitted 
for  our  inspection.  The  justice's  return  in  re- 
gard to  the  same  states:  "By  plaintiff's  coun- 
sel: I  offer  in  evidence  the  record  of  the  for- 
mer action.  By  defendant's  counsel:  I  except 
to  the  ruling  holding  the  res  adjudicata."  This 
does  not  clearly  indicate  whether  such  record 
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was  admitted,  but  at  page  7  of  the  return  we 
find  that  "it  is  stipulated  that  copies  of  the  for- 
mer testimony  and  exhibits  may  be  submitted 
for  originals/'  from  which  we  infer  that  the 
record  of  such  judgment  was  read  in  evidence. 
The  return  is  barren  of  either  the  original  rec- 
ord of  the  Judgment  or  a  copy  thereof,  and  it 
sbonld  therefore  be  amended  so  ns  to  include 
either  of  them,  as  it  is  claimed  that  the  first 
judgment  has  since  been  reversed,  on  the  ground 
that  the  justice  had  rendered  his  decision  after 
the  time  limited  by  law  for  his  doing  so  had 
expired,  and  therefore  had  no  jurisdiction  to 
render  it  Orvis  t.  Curtiss  (Com.  PI.)  28  N. 
Y.  Supp.  728.  If  such  decision  was  rendered 
as  claimed,  then  the  justice  proceeded  without 
jurisdiction,  the  judgment  was  unauthorized  and 
Toid,  and  plaintiff's  claim  that  said  judgment  is 
res  judicata  is  unaTailing.  DaltoB  r.  Lough- 
lin,  4  Abb.  N.  O.  18T,  192;  Sire  t.  Merrick 
(Com.  PI.)  6  N.  Y.  Snpp.  661.  For  these  rea- 
sons, a  reargument  should  be  ordered,  return  to 
be  amended  meanwhile. 

O'SHAUGHNESSY,  Respondent,  t.  WORK- 
INGMAN'S  CO-OPERA'flVB  ASS'N  OF 
UNITED  INSURANCE  LEAGUE  OF  NEW 
YORK,  Appellant.  (City  Court  of  New  York, 
General  Term.  March  19,  1895.)  Action  by 
Catherine  O'Shaughnessy  against  the  Working- 
man's  Co-operative  Association  of  the  United 
Insurance  League  of  New  York.  William  B. 
Donihee,  for  appellant.  William  B.  Morris,  for 
respondent. 

NEWBURGBR,  J.  Thia  U  an  appeal  from 
a  judgment  entered  upon  a  verdict  directed  by 
the  trial  justice.  At  the  close  of  the  case,  it 
was  consented  by  counsel  for  the  respective  par- 
ties that  the  court  pass  upon  the  questions  of  law 
and  fact,  whereupon  the  trial  justice  directed 
a  verdict  for  the  plaintiff,  to  which  defendant's 
counsel  excepted.  The  defendant  made  no  re- 
quest to  be  allowed  to  go  to  the  jury  upon  the 
questions  of  fact.  The  only  inquiry,  therefore, 
is  whether  the  evidence  be  sufiicipnt  to  sustain 
the  verdict  We  think  the  direction  of  the  court 
is  sustained  by  the  evidence.  Furthermore,  the 
case  contains  no  certificate  that  it  contains  all 
the  evidence  given  on  the  trial.  We  find  no  er- 
rors of  law,  and  therefore  the  judgment  must  be 
affirmed,  with  costs. 

OWL  CIGAR  CO.,  Respondent,  V.  LIDGER- 
WOOD,  Appellant  (Common  Fleas  of  New 
York  City  and  Coun^,  General  Term.  Feb- 
ruary 4,  1895.)  Action  by  the  Owl  Cigar  Com- 
pany against  Thomas  Lddgerwood.  8.  A. 
Emanuel,  for  appdiant  J.  Bradley  Tanner, 
for  respondent  No  opinion.  Appeal  dismissed. 
See  27  N.  Y.  Bum.  9&. 

PALMER  T.  CHICAGO  HERALD  CO. 

{Supreme  Court  General  Term,  First  Depart- 
ment. March  15,  1895.)  Action  by  Tyndale 
Palmer  against  the  Chicago  Herald  Company. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements,  on  opinion  in  Palmer  v,  Chi- 
cago Evening  Post  Co.  (Sup.)  3*2  N.  Y.  Supp. 
fH)2. 


PARDRIDGE,   Respondent,    v.   BEILLOT, 
Appellant     (Supreme    Court,    General    Term, 


Third  Department  rebmary  12,  189S.)  Ac- 
tion bv  I'^rank  Pardridge  against  Julia  BeilloL 
No  opmion.     Judgment  affirmed,  with  costs. 

PEOPLE  V.  DE  BARLER  et  al.  (Commou 
Pleas  of  New  York  City  and  Connty,  Genj-nJ 
Term.  February  4,  1895.)  No  opinion.  M* 
tion  to  vacate  judgment  entered  on  a  forfeited 
recognizance.     Granted. 

PEOPLE  v.  GARVBY.  (Supreme  Conrt 
General  Term,  First  Department  March  IX 
1895.)    No  opinion.    Judgment  reversed.    New 

trial  ordered. 


PEOPLB  T.  LIFE  UNION.  (Supreme  Conrt 
General  Term,  First  Department  Febmar; 
15,  1895.)  Aftion  by  the  people  of  the  state 
of  New  York  against  the  Life  Union.  Fot  for- 
mer report  see  31  N.  Y.  Supp.  1120.  R.  J. 
Moses,  for  appellant  B.  L.  Mooney,  for  re- 
spondent 

PER  CURIAM.  The  appeal  as  to  the  de- 
fendant Law  has  been  withdrawn.  Notice  of 
this  application  does  not  seem  to  have  been  giv- 
en to  any  other  of  the  parties  to  be  proceeded 
against  In  addition  to  this,  there  does  not 
seem  to  be  any  reason  why  this  court  should 
direct  the  receiver  .as  requested.  The  receirrr 
is  supposed  to  attend  to  his  duties;  and,  if  he  is 
derelict  therein,  he  is  responsible  to  the  parties 
who  have  been  injured.  The  order  should  be 
affirmed,  with  $10  costs  and  printing  disburse- 
ments. 

PEOPLB  V.  MOORE  et  al.  (Common  Pl.as 
of  New  York  Cit^  and  County,  General  Term. 
February  4,  1893.)  Louis  Hanneman,  for  th* 
People.  Marcus  Mandelbaum,  for  defendants. 
No  (^nlon.  Motion  to  vacate  judgment  entettd 
on  a  fotfeited  rec(«:nizance.  Motion  denied, 
with  leave  to  renew. 


PEOPLB  ex  rel.  NEW  YORK  &  B.  TELE- 
GRAPH &  TELEPHONE  CO.  v.  PLYMP- 
TON  et  al.  (Supreme  Court  General  Term. 
Second  Department.  February  11,  1885.)  Ac- 
tion by  the  New  York  &  Extern  Telecnpli 
&  Telephone  Company  tor  writ  of  mandamos 
to  compel  George  W.  Plympton  and  Frederick 
R.  Lee,  composing  the  board  of  commissioiKts 
of  electrical  subways  of  the  city  of  Brookija. 
to  grant  to  relator  a  permit  to  suspend  dectricil 
wires  along  and  through  Fulton  street  in  the 
city  of  Brooklyn,  and  to  place  electrical  con- 
ductors in  subways  and  other  streets.  Archi- 
bald L.  Sessions,  for  appellants.  EL  H.  Beoa, 
for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  »■ 
der  which  awarded  to  the  relators  a  peremiKxirT 
writ  of  mandamus,  reauiring  the  board  of  coic- 
missioners  of  electrical  subways  of  the  dt;  of 
Brooklyn  to  approve  a  plan,  and  grant  a  permit 
to  the  New  York  &  Eastern  Telegra^  &  Tefe- 
phone  Company  to  erect  and  suspend  teiempt 
and  telephone  wires  from  and  along  the  Kin^ 
County  Elevated  Railway,  and  to  place  elec- 
trical ccmductors  in  subways  to  be  constmctri 
along  certain  streets  in  the  city.  Our  eiamins- 
tion  satisfies  us  that  the  proper  dispositioo  vu 
made  of  the  case  by  the  spcdal  term,  and  the 
reasons    therefor   are    satisfactory.    The  order 
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should  be  affirmed,  with  $10  costs  and  disbtiTse- 

ments. 

TEOPLE  T.  ROSENFELD.  (Common 
rieas  of  New  Tork  City  and  County,  General 
■J'orm.  February  4.  1895.)  Action  by  the  peo- 
ple, etc.,  against  Ignatz  H.  Rosen f eld,  Jr.  John 
R.  Fellows,  for  plaintiff.  Mashbin  &  Cukor, 
for  defendant.  No  opinion.  Motion  to  vacate 
judgment  entered  on  a  forfeited  recognizance. 
Application  denied. 

PEOPLE,  Plaintiff,  t.  ROTH  et  al..  Defend- 
ants. (Common  Pleas  of  New  York  City  and 
County,  General  Term.  P'ebrnary  4, 1895.)  Ac- 
tion by  the  people,  etc.,  against  Christian  Roth 
and  another.  John  R.  Fellows,  for  the  People. 
P.  P.  Hummel,  for  defendants.  No  opinion. 
Motion  to  vacate  judgment  entered  on  a  for- 
feited recognizance.    Granted. 

PIKE.  Appellant  v.  HOUSINGER,  Respond- 
ent (Supreme  Court  General  Term,  Third  De- 
partment. February  12,  1895.)  Action  by 
George  W.  Pike  against  Willis  T.  Housinger. 
No  opinion.    Judgment  affirmed,  with  costs. 

PRAN6ER  et  al.  v.  KUHN.  (Supreme 
Court,  <3«neral  Term,  Second  Department 
March  5,  1895.)  Action  by  I.eo  Pranger  and 
Kate  Bunyan  against  John  R.  Kuhn.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  di»- 
bnrsements.    All  concur. 

RICKERT,  Respondent  v.  SCOTT,  Appel- 
lant (Common  Pleas  of  New  York  City  and 
County,  General  Term.  February  4,  1895.) 
Action  by  Anna  Rickert  against  George  Scott. 
Robert  Lyon,  for  appellant.  Robert  Goeller,  for 
respondent    No  opinion.    Settled. 

ROB,  Respondent  ▼.  CRJMMINS,  Appellant 
(Common  Pfeas  of  New  York  City  and  County, 
General  Term.  Febma^  4,  18950  Action  by 
William  Roe  against  lliomas  E.  Crimmins. 
Charles  C.  Nadal,  for  atqDellant  Edgar  J.  Na- 
than, for  respondent  No  (pinion.  Motion  for 
reargument  or  for  leave  to  appeal  to  court  of 
appeals  granted.    See  31  N.  Y.  Supp.  807. 

RYAN  et  al.,  Respondents,  v.  PISTOND,  Ap- 
pellant. (Supreme  Court  General  Term,  Sec- 
ond Department  February  11,  1895.)  Action 
by  James  H.  Ryan  and  another  against  Fran- 
cesco Pistond.  No  opinion.  Reargument  or- 
dered. 

RTAN  et  al.  v.  PISTONE.  (Supreme  Court, 
General  Term,  Second  Department  February 
11,  18$KS.)  Action  by  Ryan  and  others  against 
Pistone.  Maurice  Meyer  (Clarence  D.  Jones,  of 
counsel),  for  ai^ellant  Ralph  Hickox,  for  re- 
spondent 

PRATT,  J.  The  trial  judge  correctly  laid 
down  the  law,  and  the  verdict  of  the  jurv  is  sus- 
tained by  the  eTidence.    Judgment  affirmed. 

SAUL,  Respondent  ▼.  MBYERSOHN,  Ap- 
pellant (Common  Pleas  of  New  York  City 
and  County,  General  Term.  February  4,  1895.) 
Action  by  Charles  Saul  against  Jacob  Meyer- 


sohn.  A.  H.  Sarasohn,  for  appellant  Steiner 
&  Rosenthal,  for  lespondent  No  opinion.  Judg- 
ment affirmed,  with  costs,  upon  argument. 

SHEFl^IELDS  FARMS  CO.,  Resirondent, 
T.  BURR,  Appellant  (City  Court  of  >'ew  York, 
General  Term.  March  19,  1895.)  Action  by  the 
Sheffields  Farms  Company  against  William  H. 
Burr.  Herman  Joseph,  for  appellant.  William 
T.  Carlisle,  for  resixnident 

EHRLICH,  C.  J.  The  appeal  book  shows 
that  the  defendant  William  H.  Burr,  confessed 

i'ndgment  January  9,  1895,  to  Eupbemia  C. 
}nrr,  for  $2,000  and  costs,  and  that  in  supple- 
mentary proceedings  founded  thereon,  James  1. 
Delany,  Esq.,  was  appointed  receiver  of  the  de- 
fendant's property,  January  14,  1895.  The 
plaintiff,  a  prior  judgment  creditor,  instituted 
supplementary  proceedings  against  the  defend- 
aui,  December  8,  1804;  and  the  confession  of 
judgmedt  by  the  plaintiff  to  Eupbemia  C.  Burr 
was  evidently  intended  by  the  parties  thereto  to 
supersede  any  application  that  might  be  made 
in  the  plaintiff's  action  looking  towards  the  ap- 
pointment of  a  receiver,  and  to  secure  an  ap- 
pointment agreeable  to  the  defendant  It  does 
not  appear  that  any  notice  of  the  application  to 
appoint  Delany  as  receiver  was  ever  served  on 
the  plaintiff,  and,  its  proceeding  being  pending 
at  the  time,  this  omission  is  a  defect.  For  this 
reason,  and  those  assigned  by  the  court  below, 
the  order  appealed  from  must  be  affirmed,  with 
costs. 

SHBADY  et  al..  Respondents,  t.  METRO- 
POLITAN EL.  R.  CO.,  Appellant.  (Common 
Pleas  of  New  York  City  and  County.  General 
Term.  February  4,  1895.)  Action  by  Jacob 
Shrady  and  others  against  the  Metropolitan  El- 
evated Railroad  Company.  Davies  &,  Rapalin, 
for  appellant.  W.  O.  Peckham,  for  respond- 
ents.    No  opinion.     Appeal  settled. 

SIMM,  Respondent  ▼.  VAN  OUEF,  Appel- 
lant (City  Court  of  New  York,  (Jeneral  Term. 
March  l9,  1895.)  Action  by  Solomon  Simra 
against  Jacob  Van  Clief.  Headley  M.  Greene, 
for  appellant  Johnston  &  Johnston,  for  re- 
spondent 

NEWBURGER,  J.  This  is  an  appeal  from 
a  judgment  entereid  upon  tlie  verdict  of  a  jury 
rendered  in  favor  of  the  plaintiff,  ajid  from  the 
order  denying  the  motion  for  a  new  trial.  The 
action  was  brought  for  goods  sold  and  deliv- 
ered. The  defendant  denies  the  sale  to  him, 
but  alleges  that  the  goods  were  sold  to  his  wife, 
and  therefore  the  only  question  raised  at  the 
trial  was  to  whom  was  me  credit  given.  The 
case  was  properly  submitted  to  the  jury,  and 
no  exception  taken  to  the  charge  of  the  trial 
justice.  There  are  no  exceptions  that  would 
warrant  us  in  disturbing  the  verdict  of  the  jury. 
Judgment  and  order  appealed  from  affirmed, 
with  costs. 

SOLARZu  Respondent,  v.  MANHATTAN 
RY.  CO.,  Appellant  (Superior  Court  of  New 
York  City,  General  Term.  January  21,  ISOo.) 
Action  by  Anthony  Solarz  against  the  Man- 
hattan Railway  Company.     Davies.   Short  & 
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Tovrnsend  (Edward  B.  Thomas,  of  counsel),  for 
appellant.     John  JL.  Bruwer,  for  respondent. 

PER  CUUIAM.  The  judgment  and  order 
are  atfirmed,  with  costs,  on  the  opinion  filed  by 
McADAM,  J.,  the  learned  trial  jud^  (29  N.  Y. 
Supp.  1123),  upon  the  denial  of  the  motion  for 
a  new  trial. 

SOLDIERS'  ORPHANS'  HOME  OP  ST. 
LOUIS  T.  SAGE  et  al.  (Supreme  Court,  Gen- 
eral Term,  First  Department.  March  15, 1895.) 
Action  by  the  Soldiers'  Orphans'  Home  of  St 
Louis  against  Russell  Sage  and  others.  No 
opinion.  Judgment  afSrmed,  with  |10  costs  and 
disbursements. 

SOLDIERS'   ORPHANS'   HOME   OP   ST. 

LOUIS  V.  SAGE  et  al.  (Supreme  Court,  Gen- 
eral Term,  First  Department.  March  10,  1895.) 
Action  by  the  Soldiers'  Orphans'  Home  of  St 
Louis  against  Russell  Sage  and  others.  No 
opinion.  Order  vacating  order  for  examination 
affirmed,  with  $10  costs  and  disbursements,  with 
leave  to  renew  upon  proper  affidavits  upon  pay- 
ment of  the  motion  costs  below,  and  of  $10 
costs  and  disbursements  of  this  appeal. 

STIIRGES  et  al.,  Respondents,  t.  COX  et  al., 
Appellants.  (Supreme  Court,  Greneral  Term, 
First  Department  February  15,  1895.)  Ac- 
tion by  Susie  M.  Sturges  and  others  against  A. 
Beekman  C!ox  and  others,  executors,  etc.  Geo. 
C.  Lay,  for  appellants.  Wm.  R.  Page,  for  re- 
spondents. No  opinion.  Order  affirmed,  with 
$10  costs.  

SWIPT  T.  SWIFT.  (Supreme  Court,  Gen- 
eral Term,  Third  Department  February  26, 
1895.)  Action  by  Margaret  A.  Swift  against 
Charles  H.  Swift  No  opinion.  Motion  to  re- 
settle order  granted.  Order  resettled  as  pro- 
posed.    See  28  N.  Y.  Supp.  1119. 


THOMAS,  Appellant  ▼.  GAGE.  Respondent 
(Supreme  Court,  General  Term.  Third  Depart- 
ment. February  12.  189.").)  Action  by  Wil- 
liam H.  Thomas  against  William  B.  Gage.  No 
<H>inion.  Judgment  affirmed,  with  costs.  See 
20  N.  Y.  Supp.  269. 

TOWN  OP  FT.  "cOvTnGTON  t.  U.  S.  & 

R.  R.  CO.  et  al.  (Supreme  Court,  General  Term, 
Third  Department  February  12,  1805.)  No 
opinion.  Order  affirmed,  wiu  $10  costs  and 
printing  and  other  disbursements. 


TOWNSEND,  Respondent,  t.  AULD,  Appel- 
lant (Common  Pleas  of  New  York  City  and 
County,  General  Term.  February  4,  1895.) 
Theodore  H.  Trund,  for  appellant  Louis  F. 
Murray,  for  respondent  No  opinion.  Motion 
by  plaintiff  (respondent)  for  reargument  Mo- 
tion denied,  with  $10  costs.  See  31  N.  Y.  Supp. 
29.  

TOWNSEND,  Appellant  t.  KENT,  Re- 
spondent (Supreme  Court  General  Term, 
First  Department  March  l6,  1895.)  Action 
by  Mercy  A.  Townsend  against  Daniel  Kent 
A.  M.  Card,  for  api>ellant  F.  S.  Bamnm,  for 
respondent.  No  opinion.  Judgment  affirmed, 
witn  $10  costs  and  disbursements. 


VAN  RENSSALAER,  Appellant,  t.  GOOD- 
WIN et  al..  Respondents.  (Supreme  Court, 
General  Term,  First  Department.  February 
15,  189Q.)  Action  by  Cortlandt  S.  Van  Rei.*- 
salaer  against  Lorenzo  Goodwin  and  others.  A. 
E.  Woo<lruff,  for  appellant  Henry  A.  FriacK. 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


WALLACE,  Respondent  v.  DINNIXY.  Ap- 
pellant (Common  Pleas  of  New  York  City  acd 
County,  tienerai  Term.  April  1,  ISilS.)  Joiin 
J.  Adams,  for  appellant  Geo.  W.  McAdani. 
for  respondent  Motion  by  defendant  (apM- 
lant)  in  the  alternative,  for  reargmnent  of  tbr 
appeal,  or  for  leave  to  appeal  to  the  court  'f 
appeals  from  the  judgment  of  affirmance.  £: 
N.  Y.  Supp.  159. 

BISCHOFF,  J.  Nothing  is  fonnd  In  tbr 
points  upon  which  this  motion  is  founded  whidi 
could  alter  the  conclusion  as  originally  reache>: 
upon  the  questions  presented  by  the  api>eai 
(Wallace  v.  Dinniny  [Com.  PI.]  32  N.  Y.  Suw 
150);  and  no  point  of  law  is  now  raised  which 
was  not  considered  in  reaching  that  condusivc. 
or  which  could  have  involved  a  contrary  resah 
if  urged  at  that  time.  Hence  a  reargament  is 
not  til  be  'ink'rpd.  Mount  v.  Mitchell.  32  N 
Y.  702.  That  there  was  no  evidence  in  th<> 
case  from  which  the  jury  could  have  found  a 
surrender  of  the  lease  originally  executed  by  tbt 
parties  is  clear  to  us,  and  there  is  no  nov^; 
question  of  law  involved  which  would  anthoritv 
our  granting  the  leave  asked  to  appeal  to  the 
court  of  last  resort.  Nor  does  the  determina- 
tion of  this  action  affect  interests  other  thai 
those  of  the  parties  before  the  court  Consist- 
ently, therefore,  with  the  rules  which  are  to 
guide  the  court  in  disposing  of  applications  of 
this  chnr.icter  (Spofford  v.  Rowan.  14  DalT,  u.'!"!: 
Butterfield  v.  Radde,  38  N.  Y.  Super.  Ct  +4: 
Fulton  v.*  Insurance  Co.,  2  Misc.  Rev>.  55,  2i"t  N. 
Y.  Supp.  989;  White  v.  Balta,  7  Misc.  Rev- 
662,  28  N.  Y.  Supp.  3),  this  motion  mast  be  d.^ 
nied.     Motion  denied,  with  $10  coats. 

WATROUS.  Respondent,  v.  WALTER  .\ 
WOOD  MOWING  &  REAPING  MACH.  CO.. 
Appellant  (Supreme  Court  (Jeaeral  Term. 
Third  Department  February  12,  18»o.>  Ac- 
tion by  Earl  G.  Watrous  against  the  Walter  A 
Wood  Mowing  &  Reaping  Machine  Company. 
No  opinion.     Judgmeut  affirmed,  with  cost& 

WERLBIN,  AppeTln^%.  TOWER  MAXr- 
FACTURINQ  &  NOVELTY  CO..  Respond- 
ent (Common  Pleas  of  New  York  City  and 
County,  General  Term.  April  1,  1895.)  Ac- 
tion by  Jacob  Werlein  against  the  Tower  Manu- 
facturing &  Novelty  Company.  Daniel  & 
Decker,  for  appellant  Charles  H.  Williams, 
for  respondent 

BISCHOFF,  J.     Upon  the  evidoice  in  this    i 
case,  we  find  no  justihcation  for  a  rerersal  cf 
the  judgment  rendered  in  favor  of  the  defend- 
ant    There  was  some  conflict  of  testimony, 
but  upon  the  main  points  of  the  litigation  the    j 
record  discloses  a  preponderance  of  evidence  in    I 
favor  of  the  prevailing  party.     It  appears  that 
the  work  for  which  this  action  is  brought  wu 
IMTformed  at  the  request  of  one  Peter  Mead  in 
making  reiMiirs  upon  certain  trucks  controUeii 
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by  him  nnder  an  ezecatoi7  aereement  of  aale 
with  David  A.  Tower,  defendant's  treasurer, 
and  that  all  work  of  the  same  character  pre- 
viously performed  upon  these  trucks  had  bieen 
paid  for  by  Mead  nimself,  except  in  one  in- 
stance, when  defendant's  collector,  Clark,  made 
a  payment  of  $40  in  satisfaction  of  a  bill  ren- 
dered to  Mead.  When  making  this  payment, 
Clark  stated  to  plaintiff  that,  if  ne  wished  to  do 
work  for  Mead,  ne  had  better  render  bills  to  the 
company  thereafter  in  each  instance  as  future 
work  should  be  performed,  and  that  Mr.  Tower 
would  see  that  Mead  paid  them.  The  evidence 
directly  shows  that  no  bills  were  rendered  there- 
after to  the  company  for  the  work  in  suit,  but 
that  plaintiff  continued  to  make  repairs  at  the 
instance  of  Mead,  and  only  after  the  latter'a 
death  was  a  bill  for  the  whole  work  presented. 
The  record  fails  to  disclose  any  authority  in 
Clark,  express  or  implied,  to  bind  the  defend- 
ant company  to  an  agreement  to  pay  for  this 
work;  bnt,  assuming  that  it  had  thus  guar- 
antied the  payment  of  the  bills,  still  the  condi- 
tion to  the  liability  had  not  been  fulfilled  by  the 
plaintiff,  and  a  recovery  coald  not  be  based  up- 
on the  agreement  Miller  v.  Stewart,  9  Wheat. 
t>80;  Grant  v.  Smith,  46  N.  Y.  97;  9  Am.  & 
Eng.  Bnc.  Law,  p.  S3.  Moreover,  the  evidence 
clearly  supports  the  conclusion  that  plaintiff 
continued  to  give  credit  to  Mead,  and  did  not 
rely  upon  the  agreement  here  claimed  to  have 
been  made,  which  conclusion  is  the  more  strong- 
ly supported  by  his  failure  to  render  the  bills  as 
the  work  was  done.  Jodgment  affirmed,  with 
costs. 

WESTERN  NAT.  BANK  OP  CITY  OF 
.NEW  YORK,  Respondent,  v.  FliANAGAN, 
Appellant.  (City  Conrt  of  New  York,  General 
Term.  Febroary  11,  1895.)  Action  by  the 
Western  National  Bank  of  the  City  of  New 
Vork  againat  William  W.  Flanagan.  Wise  & 
Flanagan,  for  appellant.  Charles  F.  MacLean, 
for  respondent 

NEWBUROER,  J.  This  is  an  appeal  from 
a  judgment  entered  oo  a  verdict  rendered  by 
dirt-ctiun  of  the  conrt  in  favor  of  plaintiff.  The 
defense  is  that  the  note  was  accommodation  pa- 
per, and  was  diverted,  and  that  the  plaintiff, 
at  the  time  of  making  the  same,  had  notice  of 
these  facta.     The  record  clearly  shows  that  the 


bank  took  the  note  In  the  regular  course  of  busi- 
ness, and  there  was  no  evidence  of  any  diver- 
sion, and  therefore  the  trial  justice  properly  de- 
nied defendant's  motion  for  a  direction  of  a 
verdict  in  his  favor.  The  judgment  appealed 
from  must  be  affirmed,  with  costs. 


WINTERSON  V.  HITCHINGS  et  al.  (Com- 
mon  Pleas  of  New  York  City  and  County,  Gen- 
eral Term.  February  4,  1895.)  Action  by 
Maria  L.  Winterson  aminst  Hector  M.  Hltdi- 
ings  and  another.  B.  F.  BuUard,  for  plaintiff. 
Hector  M.  Hitchings,  for  defendants.  No  opin- 
ion. Motion  for  rearetiment  denied,  with  $10 
costs.     See  31  N.  Y.  Supp.  127. 

WOLF  et  al.  v.  PARKB.  (City  Court  of 
New  York,  General  Term.  March  19,  1895.) 
Action  by  Herman  A.  Wolf  and  Augusta  A. 
Wolf  against  Robert  Parke.  J.  Offenbach,  for 
appellant     Fromme  Brothers,  for  resiMndents. 

EHRLICH,  C.  J.  The  proofs  show  that  the 
excise  license  which  the  receiver  desired  the  de- 
fendant to  transfer  was  not  owned  by  him,  but 
by  the  Henry  Elias  Brewing  Company,  which 
corporation  paid  the  fee  to  obtain  it,  and  em- 
braced it  in  a  mortgage  held  by  it  The  appli- 
cation below,  therefore,  was  properly  denied, 
and  the  order  appealed  from  must  be  affirmed, 
with  costs. 

WRIGHT,  Respondent,  v.  LOBDELL,  Ap- 
pellant (Supreme  Court,  General  Term,  Third 
Department  February  12,  1895.)  Action  by 
Frank  N.  Wright  against  Bradley  N.  Lobdell. 
No  opinion.     Judgment  affirmed,  with  coats. 

WUENSCH,  Respondent,  t.  PULITZER, 
Appellant  (Supreme  Court  General  Term, 
First  Department.  March  15.  1895.)  Action 
by  August  Wuensch  against  Albert  Pulitzer, 
president.  C.  J.  Sheam,  for  appellant  J. 
Lehman,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbnrsements. 


YORK,  Respondent,  t.  AETNA  LIVE- 
STOCK INS.  CfO.,  Appellant  (Supreme  Court 
General  Term,  Third  Department  February 
12,  1895.)  Action  by  Helery  L.  York  against 
the  Aetna  Live-Stock  Insurance  Company.  No 
opinion.     Judgment  affirmed,  with  cost*. 
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faction.— Smith  t.  Cranford  (Sup.)  375. 

'■eptance  of  part  of  the  claim,  Md  not  an 
'd  and  satisfaction.  —  Pennell  y.  Bucki 
)  407. 

AcooTuit  Books. 

Evidence." 

Aoconntlng. 

tecution,  etc.,  see  "Ezecatora  and  Adminis- 

tora." 

luity,  see  "Equity." 

ACTION. 

ulso,  "Appeal";  "Ck)st8";  "Evidence";  "Lim- 

:ion   of   Actions";    "Parties";    "Pleading"; 

ractice     in     Civil     Cases";     "Reference"; 

rial." 

orporation,  see  "Corporations." 

isurance  policy,  see  "Insurance." 

nnul  mortgage,  see  "Mortgages." 

te  given  to  bank  to  malte  good  its  canital, 
lant  to  agreement  between  maker  and 
ing  department  not  to  close  the  bank,  may 
iforced  at  suit  of  bank. — Sickles  v.  Herold 
I.  PI.)  1083. 

Adequate  Bemedy  at  Law. 

'Equity";  "Specific  Performance." 

Administrators. 

"Executors  and  Administrators." 

AdmissionB. 

'Evidence." 


ADXTIiTBItATION. 

Complaint  in  an  action  for  penalty  for  soiling 
adulterated  milk  need  not  allege  that  action  was 
brought  by  the  dairy  commissioner.— People  T. 
Lamb  (Sup.)  584. 

AFFIDAVIT.' 

See,  also,  "Attachment";  "Contempt." 

Of  juror  to  impeach  verdict,  see  "New  Trial." 

Of  sale,  see  "Mortgages." 

Omission  of  "SS."  from  venue  is  immaterial. 
— Babcock  v.  Kuntzsch  (Sup.)  587. 

Venue  may  be  amended  so  as  to  show  that 
otiicer  taking  it  was  acting  within  his  juris- 
diction.— Babcock  v.  Kuntzsch  (Sup.)  587. 

Agency. 

See    "Factors   and    Brokers";    "Principal   and 
Agent" 

Alienation. 

Suspending  power  of,  see  "Wills." 

Alimony. 


See  "Divorce." 


Ambiguities. 

See  "Contracts." 

Amendment. 

Of  case  on  appeal,  see  "Appeal." 

Of  judgment,  see    Judgment." 

Of  order  granting  leave  to  appeal,  see  "Appeal,' 

Of  pleading,  see  ^'Pleading." 

Of  venae,  see  "Affidavit" 

Animals. 

Frightening  horse,  see  "Railroad  Companies." 
Injuries  by,  see  "Negligence." 


Answer. 


See  "Pleading." 


Costs  of,  see 


APPEATi. 

"Costo." 


V.32N.T.8 73 


Iieave  to  appeal. 

General  term  of  court  of  common  plpns  has 
power  to  amend  order  of  prior  general  term 
(1153) 
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S anting  leave  to  appeal  to  court  of  appeals.— 
ealth  Department  of  City  of  New  York  t. 
Rector,  etc.,  of  Trinity  Church  (Com.  PI.)  120. 

Jnrladlotloa. 

Order  dismissing  complaint  is  not  appealable. 
— Metropolitan  El.  Ry.  Co.  t.  Johnston  (Sup.) 
49. 

A  judgment  of  the  general  term  of  New  York 
c!tr  court  affirming  an  interlocutory  order  and 
judgment  oTerruling  demurrer  to  answer  is  in- 
terlocutory. —  Oaponigri  V.  Altieri  (Com.  PI.) 
159. 

Order  of  general  term  of  city  court,  affirming 
order  denying  motion  to  vacate  attachment  on 
papers  on  which  it  was  granted,  is  appealable 
to  the  court  of  common  pleas,  where  no  ques- 
tion of  discretion  is  involved. — Duryea,  Watts 
&  Co.  T.  Rayner  (Com.  PI.)  247. 

What  orders  are  not  "Intermediate,"  so  aa  to 
be  reviewable  on  appeal  from  final  judgment.— 
Fox  V.  Matthlessen  (Sup.)  356. 

Order  sustaining  demurrer  is  not  appealable. — 
First  Nat  Bank  t.  Eaton  (Sup.)  652. 

Praotlce. 

Point  in  brief  as  to  admission  and  exclusion 
of  evidence  is  too  indefinite  to  be  considered 
where  it  merely  refers  to  certain  pages  of  tes- 
timony, without  stating  what  questions  were 
asked  or  answers  excluded. — Simpson  v.  Mas- 
son  (Com.  PI.)  136. 

Settlement  of  case  by  trial  judge  is  conclusive 
where  facts  are  disputed.— Bals  t.  Shaw  (Oity 
Ct  N.  Y.)  220. 

Findings  not  included  in  decision  may  be  an- 
nexed to  judgment  roll.  —  Walrath  v.  Abbott 
(Sup.)  596. 

When  record  fails  to  show  that  judgment  of 
dismissal  was  erroneous  because  not  made  on 
the  merits. — Franck  v.  Franck  (Super.  N.  Y.)  774. 

Leave  to  amend  case  will  not  be  granted  by 
general  term,  but  only  by  trial  judge. — Ropes  v. 
Arnold  (Sup.)  911. 

Order  setting  aside  judgment  in  district  court 
of  New  York  City  does  not  aftect  time  within 
which  appeal  must  be  taken  from  judgment. — 
Zimmermann  v.  Bloch  (Com.  PI.)  1073. 

— -  RearKnment. 

When  reargument  will  not  be  granted  on  the 
ground  that  the  court  on  appeal  considered 
questions  not  nised  on  the  trial.— Oliver  t. 
French  (Sup.)  576. 

Reargument  will  not  be  granted  by  common 
pleas  after  affirmance  by  court  of  appeals. — Jung 
V.  Kueffel  (Com.  PI.)  1136. 

ReTlew. 

Mere  denial  of  motion  for  new  trial  on  min- 
utes presents  no  question  of  fact  for  review. — 
Jagua  v.  Goetz  (Com.  PI.)  144. 

Denial  of  motion  for  leave  to  amend  hM  a 
ruling  on  question  of  law,  and  reviewable  on 
exception  taken. — Winch  v.  Farmers'  Loan  & 
Trust  Co.  ((3om.  PI.)  244. 

Order  of  city  court  affirming  an  order  deny- 
ing motion  for  new  trial,  on  the  ground  of  new- 
ly-discovered evidence,   is  reviewable  by  com- 


mon pleas  on  the  ground  that  court  below 
no  power  to  make  order  appealed  from. — B 
V.  Boyd  (Com.  PI.)  295. 

On  appeal  from  surrogate's  court,  the  caue  i 
be  examined  and  determined  anew.  —  In 
Gaines'  Will  (Sop.)  398;  In  re  Perkins.  Id. 

Appeal  from  interlocutory  judgment  snsti 
ing  demurrer  brings  up  for  review  the  or 
on  which  the  interlocutory  jndgment   was 
tered. — Douglas  v.  Coonley  (Sup.)  444. 

Appeal  by  administrators  from  decree  settl 
their  acconnts  as  presented  does  not  bring  up 
review  rejection  of  individual  claim  of  oce 
them.— In  re  Mayer's  Estate  (Sup.)  850. 

(General  objections  to  question  aaked  exp 
witness  do  not  raise  objection  to  form  of  qi 
tion. — Dow-Currier  v.  Henderson  (Sop.)  9S8. 

—  Objeotloaa  not  raised  beloir. 

Objection   that  action   in  equity   will   not 
because  plaintifC  had  adequate  remedy  at  li 
cannot  be  raised  for  the  first  time  un  appea. 
Witherbee  v.  Meyer  (Snp.)  537. 

Objections  that  paper  offeied  in  eridence  w 
a  copy,  and  not  admissible  because  prelimini 
proof  had  not  been  made,  cannot  be  raised  i 
the  first  time  on  appeaL— Ackley  t.  WJ 
(Sup.)  677. 

Power  of  general  term  to  reverse,  thonjdi : 
exceptions  were  taken,  wiU  not  be  exerdaed 
a  dvil  action,  where  error  complained  of  coa 
have  been  cured  on  trial. — Dow-Gorrier  v.  H< 
derson  (Sup.)  953. 

Objection  to  form  of  verdict  cannot  be  rain 
for  the  first  time  on  appeal.— Thorn  t.  Whitbei 
(Co.  Ct.)  1088. 

^—  Weight  asd  mmMtii«m.tv  of  evldeBC 

Finding  on  conflicting  evidence  will  not  be  di 
turbed.-Jone8  v.  Palumbo  (Com.  PI.)  140;  T»I 
V.  United  Electric  Light  &  Power  Co.  iCoi 
PIJ  142;  Hoffman  v.  Fitchbnrg  B.  Co.  (Suj 
437;  McNamara  v.  Brooklyn  City  R.  Oo.  (Oil 
Ct.  Brook.)  913;  Bucki  v.  Bucki  (Sup.)  Hd 
Nolan  V.  Bockaway  Park  Imp.  Co.  (Snp.)  U<i 
Henrich  v.  Murray  (C>>m.  PL)  1133:  Stewart 
Stein,  Id. 

Findiniir  that  injury  was  caused  by  def>-ri 
ant's  tram,  fcfW  against  the  evidence. — Phi'h; 
V.  New  York  Cent  &  H.  R.  R.  Co.  (Sup.)  :21«. 

Verdict  rendered  on  conflicting  evidence  in  jo 
tice  court  is  conclusive  on  appeal  to  the  cooiil 
court  unless  clearly  against  the  weight  of  ei 
dence.— Holsey  v.  Hart  (Sup.)  665. 

Evidence  given  on  inquest  in  district  cM 
will  be  reviewed  on  appeal  to  court  of  comat 
pleas.— Sonenberg  v.  Levy  (Oim.  PL)  1130. 

^^  Preammptioa.  . 

When   exclusion   of  evidence   for  whicb  ^ 
ground  is  assigned  will   be  assumed  t<>  tM 
been  placed  on  the  right  ground.  —  Miner 
Stolts  (Com.  PL)  2. 

— ^  Harmlesa  exror. 

Refusal  to  admit  to  probate,  in  Neir  To 
will  devising  land  from  another  state,  vh 
has  been  termed  invalid  in  such  other  sti 
does  not  prejudice  a  devisee. — In  re  Gail 
Will  (Sup.)  398;   In  re  Perkina.  Id. 


Digitized  by 


Google 


INDEX. 


1155 


•r  in  allowing  qaestion  hM  cured  by  an- 
ot    witness.— H008   t.   Hempstead   (Sup.) 

»r  in  ezclndinf;  eTidence  is  cured  where 
evidence  was  afterwards  admitted. — Blau- 
V.  "Warburton  (City  Ct  N.  I.)  786. 

.'fc'o.tioii. 

eral  term  of  city  court,  after  reversal  of 
Igment  by  court  of  common  pleas,  has  no 
iction  to  order  restitution. — Carlson  t. 
trson  (Com.  PI.)  251. 

Appearance. 

Attorney  and  Client" 


SITUATION  AND  AWABD. 

.en  expenses  in  preparing  arbitration  may 
icoTered  on  reyocation  of  submission.  — 
a  Ins.  Co.  T.  Central  Trust  Co.  (Sup.)  838. 


ABBEST. 


Uao,  "ETidence." 
iction  against,  see  ' 


'Injunction." 


lere  the  original  undertaking  is  defecUye, 
jy  undertaking  may  be  filed.— Bondy  t.  Col- 
City  Ct  N.  Y.)221. 

debtor  who  has  been  arrested  under  an  or- 
}f  arrest,  and  who  has  been  discharged  by 
If;  an  undertaking,  is  not  entitled  to  an  or- 
uiider  Code  CiT.  Proc.  i  572,  relieving  him 
.  arrest  under  such  order,  or  under  execu- 
issued  in  the  action.— Hedges  v.  Payne 
.)  960. 

Assessment. 

"Munidpal  Corporations." 
axes,  see  **Tiaation." 

Assets. 

decedent,  see  "Executors  and  Adminiatra- 

re." 

lartnersbip,  see  "FartnersUp." 


ASSIQNMENT. 

also,  "Assignment  for  Benefit  of  Creditors." 
mortgage,  see  "Mortgages." 

ssignment  of  contract  to  purchase  land  does 
,  of  itself,  render  assignee  liable  for  pur- 
se money.--Snydam  v.  Dunton  (Sap.)  333. 


J3SIGNMBNT  FOB  BENEFIT 
OF  OBEDITOBS. 

,  also,  "Fraudulent  Conveyances." 

^hen  occupation  by  assignee  for  benefit  of 
diton  for  premises  leased  to  assignor  shows 
eptance  of  lease  by  assignee. — Draper  v.  Sal- 
ary (Super.  N.  Y.)  757. 


Receiver  of  bank  cannot  refuse  to  pay  over 
money  to  which  assignee  for  benefit  of  creditors 
is  entitled,  on  the  ground  that  the  assignee 
does  not  say  that  he  intends  to  distribute  it 
among  creditors. — People  v.  St.  Nicholas  Bank 
(Sup.)  1029;  In  re  Chittenden.  Id. 


ASSOCIATIONS. 

See,  also,  "Corporations." 

Member   who   is   expelled   cannot   resort  to 
courts  of  law  until  be  has  exhausted  remedies  . 
provided  by  the  association.— People  v.  Medical 
Society  of  the  Connty  of  Dutchess  (Sup.)  415. 

ASSUMPSIT. 

Services   to   relative,   see  "Executors  and   Ad- 
ministrators." 

In  an  action  for  money  paid  out  at  defend- 
ant's request  in  purchase  of  property  for  de- 
fendant the  fact  that  plaintiff  was  agent  of 
vendor  does  not  affect  nis  right  to  recover.— 
Bang  V.  Dqvey  (Ck)m.  PI.)  154. 

In  an  action  for  services  in  engraving  bonds 
plaintiff  may  recover  cost  of  making  plate  with- 
out delivery  of  plate  to  defendant — Purdy  v. 
Nova  Scotia  Midland  Ry.  &  I.  Co.  (Com.  PI.) 
167. 

An  action  for  money  had  and  received  will 
not  lie  for  money  paid  to  defendant  by  plain- 
tiffs creditor  on  an  invalid  claim. — Dumois  y. 
HUl  (Com.  PI.)  164. 

Defendant  in  an  action  for  money  had  and 
received  may  show  that  he  is  entitled  as  against 
plaintiff  to  retain  the  money. — Dumois  v.  Hill 
(Com.  PI.)  164. 

One  who  agrees  to  furnish  labor  for  another, 
no  price  being  named,  is  entitled  to  recover,  as 
compensation,  a  reasonable  amount  in  addition 
to  what  he  oaid  the  workmen. — Marshall  v. 
Cohen  (Com.  PI.)  283. 

Action  for  money  had  and  received  lies  against 
bank  to  recover  money  of  plaintiff  deposited  by 
third  person  in  his  own  name. — Walsh  y.  Nation- 
al Broadway  Bank  (Com.  PI.)  734. 


ATTACHMENT. 

Affidavit  held  not  to  show  to  satisfaction  of 
judge  the  sum  which  plaintiff  is  entitled  to  re- 
cover.—Duryea,  Watts  &  Co.  v.  Rayner  (Com. 
PI.)  247. 

Will  not  be  granted  on  the  ground  that  defend- 
ant is  disposing  of  property  received  by  him  as 
agent  for  plaintiff.— Empire  Warehouse  Co.  y, 
Mallett  (Sup.)  861. 

Affidavit  on  information  and  belief  must  state 
grounds  of  such  information  and  belief. — Empire 
Warehouse  Co.  v.  Mallett  (Sup.)  861. 

Lien  of  attachment  under  which  part  of  debt- 
or's property  is  taken  into  custody  is  subsequent 
to  lien  of  second  attachment  under  which  bal- 
ance of  debtor's  property  was  seized. — Gillig  v. 
(Jcorge  C.  Treadwell  Co.  ,Sup.)  974. 
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ATTORNEY  AND  OUENT. 

See,  also,  "Champerty  and  Maintenance." 
Counsel   fees,   see  "Divorce";   "Executors   and 
Administrators";  "Injunction." 

Satisfaction  of  judgment,  pursuant  to  settle- 
ment between  the  parties,  will  be  set  aside  for 
benefit  of  judgment  creditor's  attorney. — Rob- 
erts T.  Union  El.  E.  Co.  (Sup.)  387. 

Order  staring  proceedings  by  substituted  at- 
torney cannot  be  evaded  by  special  appearance 
of  such  attorney. — Sheldon  t.  Mott  (Sup.)  667. 

Right  of  attorney  to  appear  can  be  ques- 
tioned only  by  motion  before  trial. — People  t. 
Lamb  (Sup.)  584. 

Client  is  not  liable  for  damages  because  of 
levy  of  execution,  where  the  levy  was  directed 
by  his  attorney. — Fischer  y.  Hetherington  (Su- 
per. N.  Y.)  795. 

Verification  by  plaintiff  of  complaint  is  suffi- 
cient "written  recognition"  of  attorney's  author- 
ity.—Graham  V.  Andrews  (Super.  N.  Y.)  795. 

Attorney's  lien  on  judgment  prevails  over  lien 
of  creditor  in  supplementary  proceedings  against 
the  party  m  whose  favor  judgment  was  render- 
ed.—Dienst  T.  McCaffrey  (Com.  PI.)  818. 

The  burden  is  on  attorney  to  show  that  con- 
tract of  attorney  for  large  share  of  client's  in- 
terest in  estate  in  litigation,  for  compensation, 
was  fair,  and  entered  into  understandincly  by 
the  client— In  re  Mayer's  Estate  (Sup.)  851. 

Authority  to  appear  for  a  party  in  a  justice's 
court  does  not  authorize  attorney  to  stipulate 
for  extension  of  time  to  enter  judgment. — Beards- 
ley  v.  Pope  (Co.  Ct.)  926. 

Client  may  at  any  time,  without  assigning  any 
reason,  change  his  attorneys. — In  re  Prospect 
Ave.  (Sup.)  1013;   In  re  Dodin,  Id. 

On  substitution  of  attorneys,  indebtedness  to 
client  of  attorney  displaced  may  be  set  off 
against  his  fees.— In  re  Prospect  Ave.  (Sup.) 
1013;   In  re  Dodin.  Id. 

When  attorney  cannot  bind  his  client  for  com- 
pensation of  expert  witness. — Packard  t.  Ste- 
phani  (Sup.)  lOia 

Award. 

See  "Arbitration  and  Award." 

Bagerage. 

TjOSI  of,  see  "Innkeepers." 


BAIL. 

Supplementary  proceedings  cannot  be  main- 
tained on  judgment  entered  on  forfeited  recog- 
nizance where  the  summons  was  not  served  on 
defendants.- People  v.  Cowan  (Com.  PI.)  162. 


BAILMENT. 

Evidence  held  insufficient  to  prove  delivery  of 
chattel  in  order  to  charge  defendant  as  bailee 


with  its  loss.— Strong  v.  Union  Tmtsler  &  Stoi 
age  Co.  (Com.  PL)  124. 

Ballots. 

See  "Elections  and  Voters." 

BANKS  AND  BANKING. 

Payment  of  checks  of  insolvent  bank  by  u 
other  bank  under  a  clearing-house  arrangemt^ 
hM  not  in  violation  of  the  stock  corpuratio 
law.  though  made  with  knowledge  that  sn-l 
bank  waa  insolvent — O'Brien  v.  Grant  (Ss; 
498. 

Agreement  by  banking  department  not  to  ct  <• 
bank  if  third  person  would  make  capital  p-i 
is  not  ultra  vires  or  against  public  policy.— iS.c 
klea  T.  Herold  (Com.  PI.)  1083. 

Benefit  Societies. 

See  "Insurance." 

Bequest. 

See  "Wills." 

Bill  of  Lading. 

See  "Carriers." 

Bill  of  Particulars. 

See  "Pleading." 

BiU  of  Sale. 

See  "Fraudulent  (conveyances":   "Sale." 

Bills  and  Notes. 

See  "Negotiable  Instruments." 

Boarding  Houses. 

See  "Innkeepers." 

Bona  Fide  Purchasers.       | 

See   "Negotiable  Instruments";     "Vendor  Ol 
Purchaser."  ' 

Bonds.  j 

Filing  nunc  pro  tunc,  see  "Replevin." 

Books  of  Account. 

See  "Evidence." 

Boundaries. 

See,  also,  "Deed." 

Bridges. 

See  "Counties." 

BUHiDINa  AND  LOAN  ASSOO 

ATIONS. 

When  stockholder  is  estopped  to  sue  aamd 
(ion  which  has  loaned  to   meml>ers  mooef 
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b  snch  stockholder  was  entitled  on  with- 
'al  of  shares. — Schout  y.  Coukey  Are.  Sar- 
Aid   &  Loan  Ass'n  (Sup.)  713. 

Calendar. 

"Practice  In  Civil  Cases." 

Cancellation. 

nsurance  policy,  see  "Insurance." 
mechanic's  lien,  see  "Mechanics'  liena." 
■jxs.  sale,  see  "Taxation." 

Capacity. 

make  contract,  see  "Contracts." 

CASKCEiSS. 

also,  "Horse  and  Street  Railioadi";  "B^- 
ad  Gbmpanies." 

Etrrier  held  not  liable  for  shipping  fmit  in 
ziDK  weather.— Tucker  t.  PennsyiTania  B. 
(Ck>m.  PI.)  1. 

ontributory  negligence  of  passenger  in  jnmp- 
from  moving  train  held  a  qoestion  for  the 
,r.— Oeiler  t.  Manhattan  Ry.  Co.  (Com.  PL) 

ight  of  passenger  to  recover  for  injuries  re- 
'ed  by  jumping  from  moving  car  at  direction 
niard  is  not  affected  by  the  fact  that  it  was 
lisdemeanor  for  the  guard  to  open  the  gate 
le  the  car  was  in  motion. — Qeller  v.  Manhat- 
Ky.  Co.  (Com.  PI.)  254. 

>erailment  of  car  by  which  passenger  is  in- 
ed  furnishes  presumptive  evidence  of  negli- 
ce.— Webster  v.  Elmira,  0.  &  N.  B.  Oo. 
ip.)  590. 

Qjary  to  passenger  while  leaving  depot  hdd 
result  of  contributory  negligence.— Parsons 
Sew  York  Cent  &  H.  R.  K.  Co.  (Sup.)  588. 

IThen  delivery  by  carrier  without  requiring 
duction  of  bill  of  lading  is  unlawful.  —  First 
t.  Bank  t.  New  York  Cent.  &  H.  R.  B.  Co. 
p.)  604. 

lere  fact  that  bill  of  lading  is  drawn  "to  or- 
"  does  not  prevent  its  transfer  by  delivery 
hout  indorsement.— First  Nat.  Bank  v.  New 
rk  Cent  &  H.  R.  R.  Co.  (Sup.)  604. 

Aches  of  holder  of  bill  of  lading  cannot  be 
nmed  merely  from  delay  in  presenting  it. — 
8t  Nat  Bank  t.  New  York  Cent  &  H.  R.  R. 

(Sup.)  604. 
(ill  of  lading  held  transferable  though  indorsed 
ot  negotiable."— First  Nat.  Bank  v.  New  York 
Qt  &  H.  R.  R.  Co.  (Sup.)  (K>4. 

Case. 

:tlcment  of,  see  "Appeal." 

Casualty  Insurance. 

>  "Insurance." 


OERTIOKART. 

To  review  tax  assessment,  see  "Taxation." 

Will  not  lie  to  review  the  decision  of  associa- 
tion in  expelling  member.— People  v.  Medical 
Society  of  the  Coonty  of  Dutchess  (Sup.)  415. 

CHAMPEBTY  AND  MAINTE- 
NANCE. 

Deed  of  land  in  possession  of  a  third  person  in 
consequence  of  incorrect  location  of  boundary 
line  ia  valid.— Jones  v.  Hoyt  (Sup.)  625. 

CHATTEL  MOBTGAGES. 

See,   also,  'Viandulent  Conveyances":    "Mort- 
gages." 

Transfer  of  property  by  mortgagor  is  lawfnl, 
where  right  is  not  restricted  by  terms  of  mort- 
gage.—Gregg  V.  Wittemann  {C>)m.  PL)  1131. 

Checks. 

See  "Banks  and  Banking";  "Negotiable  Inrtrn- 

menta." 
Payment  by,  see  "Payment" 
Sufficiency  aa  legal  tender,  see  "Tender." 

Children. 

See  "Guardian  and  Ward";  "Parent  and  OhUd." 

City. 

See  "Manicipal  Corporations." 

Civil  Service. 

See  "OBice  and  Officer." 

Clearinf?  House. 

See  "Banks  and  Banking." 

Client. 

See  "Attorney  and  Client" 

Collateral  Attack. 

S«e  "Judgment" 

Collateral  Inheritance  Taxes. 

Seo  "Descent  and  Distribution." 

Colleges  and  TTnlversities. 

Residence  at,  see  "Elections  and  Voters." 

Commission. 

See  "Factors  and  Brokers." 

Common  Carrier. 

See  "Oarrierfc" 
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See  "Pleading.' 


Complaint. 


COMPROMISE. 

See,  also,  "Release  and  Discharge." 
Consideration  of  contract,  see  "Contracts." 

Settlement  made  with  full  knowledge  of  all 
the  facts  will  not  be  set  aside  for  fraad. — ^Lee 
y.  'Hmken  (Sup.)  10&4. 

Acceptance  of  part  of  claim  is  valid  as  a  com- 
promise thereof  where  the  other  party  denied 
any  liability.— Lee  v.  Timken  (Sup.)  1064. 

Condemnatioii  Proceedings. 

See  "Eminent  Domain." 

Oonsideratioii. 

Of  contract,  see  "Contracts." 

CONSPIBACY. 

Action  cannot  be  maintained  unless  damage 
resulted. — Bayles  t.  Vanderreer  (Sup.)  1U.7. 

CONSTITUTIONAIi  LAW. 

Exercise  of  summary  power  nven  to  health 
officers  to  quarantine  persons  likely  to  spread 
contagion  is  due  process  of  law. — In  re  Smith 
(Sup.)  317. 

Statute  prohibiting  admission  of  (ersons  not 
vaccinated  to  public  schools  is  constitutional. — 
In  re  Walters  (Sup.)  322. 

Laws  1804,  c.  698,  requiring  convict-made 
goods  to  be  labeled  when  exposed  for  sale,  is 
unconstitutional  —People  v.  Hawkins  (Sap.) 
524. 

CONTEMPT. 

Disobedience  of  order  may  be  punished, 
though  party  was  not  personally  served  with  a 
copy  thereof  in  the  state.— Davis  v.  Davis  (Sup.) 
10. 

A  direction,  in  the  final  judgment  for  specific 
performance  against  a  purchaser,  that  he  pay 
the  purchase  money,  cannot  be  enforced  by  a 
contempt  proceeding. — Kittel  v.  Stueve  lOom. 
PI.)  272. 

Where  part  of  the  final  judgment  In  enfoive- 
able  by  execution,  such  part  cannot  be  enforced 
by  a  contempt  proceeding. — Kittel  v.  Stueve 
(Com.  PI.)  272. 

It  is  a  contempt  of  court  to  interpose  a  false 
answer  in  an  action.— In  re  Hall  (Sup.)  883. 

Contingent  Bezuainder. 

Taxation  of,  see  "Descent  and  Distribotion." 

CONTINXTANOE. 

(Vmtinnance  will  lie  granted  where  it  appears 
that  the  moving  iiarty  is  sole  witness  as  to  a 


material  issue,  and  will  be  prevented  from  ! 
tending  trial  by  a  surgical  operation. — Michebi 
V.  Spies  (Sup.)  17. 

CONTBACTS. 

See,  also,  "Assignment  for  Benefit  of  CreiSton' 
"Assumpsit";  "Corporations";  "Prandi'.  St-.' 
nte  of;  "Fraudulent  Conveyances";  "Inrj 
anee";  "Landlord  and  Tenant":  "Master  ii 
Servant";  "Mortgages";  "Municipal  Corpc.T 
tions";  "Negotiable  Instruments":  "Paran 
ship"-  "Principal  and  Agent";  "Sale";  "Sji 
cific  Performance";   "Vendor  and  PurchaaK' 

Of  infant,  ratification,  see  "Infangr." 

Organization  of  corporation,  see  "Corporatioi&' 

Rescission  of,  see  "Equity.** 

Validity,  public  policy,  see  "Banks  and  Hani 
ing." 

Who  may  sue  on,  see  "Action." 

Mere  fact  that  a  man  is  old  and  feeble  doa 
not  render  him  incompetent  to  manage  his  o«i 
affairs.— Bell  v.  Smith  (Sup.)  54. 

When  time  of  option  to  purchase  tiefriot  ^^ 
run.— Blumer  v.  National  Starch  Manure  C . 
(Sup.)  78. 

Where  completion  of  honse  is  delayed  by  (•  }■ 
tractor,  rental  valne  for  period  of  delay  maj  '■ 
deducted  from  the  contract  price.— Schladit«r  r 
Hopkins  (Sup.)  364. 

Bond  describing  obligee  as  executor  Ml  ■ 
create  a  liability  to  such  obligee  peraonaUf- 
Moss  V.  Cohen  (Com.  PI.)  107a 

Bond  to  indemnify  executor  against  deTa<*. 
vit  is  against  public  policy.— Moaa  v.  Oct-: 
(Com.  PIT)  107a 

Agreement  between  a  bank  and  third  per^s 
that  the  bank  will  continue  business  if  the  tt-:' 
person  will  replace  its  lost  capital  is  a  valid  O'J- 
tract.— Sickles  v.  Herold  (Com.  PL)  10S3. 

CoasidexattoB. 

Promise  to  pay  for  past  services.  rendfiH| 
without  request,  is  void  for  want  of  considtii^ 
tion.— Myers  v.  Dean  (Com.  PI.)  237. 

Agreement  to  extend  time  to  pay  debt  must  W 
founded  on  sufficient  consideration. — ^Babco(i  ti 
Kuntzsch  (Sup.)  683.  I 

Agreement  by  bookkeeper  of  corporati<a  U 
disclose  its  financial  condition  to  another  is  r..«ll 
—Davenport  v.  Hulme  (Super.  N.  Y.)  803.      | 

The  discharge  by  A.  of  a  doabtful  cbi* 
against  B.  is  a  sufficient  consideration  fo.- 1 
promise  by  C.  to  pay  a  sum  of  money  to  seias 
such  discharge.- Struthers  v.  Smith  (Snp.>  !•« 

Agreement  by  cestui  que  trust  to  pay  tru^H 
commissions  on  income  received  and  paid  '<l 
by  trustee  hM  void  for  want  of  considaati<>t.-* 
Wildey  v.  Robinson  (Sup.)  lOia 

Compromise  of  a  doubtful  claim  is  a  good  - 
sideranon  for  a  contract.— Hoosatonic  Nd 
Bank  v.  Foster  (Sup.)  1031. 

Bond  to  pa^  judgment  given  as  conditior.  M 
denial  of  motion  to  punish  for  contempt  is  ^7 
ported  by  a  sufficient  consideration. — Eder  i 
Oildersleeve  (Sup.)  1056. 
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rbearance  by  the  banking  department   to 
insolvent  bank  is   sufficient  consideration 
iromiae  by  depositor  to  make  good  capital 
ink.— Sickles  t.  Herold  t«Jom.  PI.)  1083. 

rpretatlon. 

here  there  is  no  ambignity  in  the  terms  of 
ntract,  its  meaning  is  to  be  determined  by 
ourt.— Levy  t.  Kottman  (Com.  PI.)  241. 

hen  contract  to  pay  for  services  refers  to 
CCS  yet  to  be  performed. — Winch  v.  Farm- 
Loan  &  Trust  Co.  (Com.  PI.)  244. 

xeement  by  contractor  to  complete  work 
1  by  subcontractor,  Md  not  to  create  any 
btedness  on  the  part' of  the  contractor  to 
Bnbcontractor. — Brainard  v.  Kings  County 
.)  311. 

?aning  of  contract  is  a  qaestion  of  law  for 
t. — Finlayson  v.  Wiman  (Sup.)  347. 

hether  it  was  the  intention  of  the  parties 
contract  that  work  should  be  done  on  Snn- 
i   fteW  a  Question  for  the  jury.— MoClana- 
▼.  Friedel  (Sup.)  588. 

omise  to  pay  hdd  conditional.— Blodgett  v. 
I   (City  Ct  N.  Y.)  788. 

tserration  in  contract  for  sale  of  hemlock 
:,  and  agreement  to  pay  for  bark  reserved 
ase  lajids  should  yield  less  than  a  certain 
itity  per  acre,  hdd  to  require  payment  only 
extent  of  shortage.— Branaugh  v.  Basselin 
).)  877. 

intracts  between  two  connecting  carriers  Pe- 
ng all  previous  contracts,  and  regulating 
saction  of  business  thereafter  to  be  done  by 
D,  AeM  to  revoke  omy  antecedent  traffic 
«ment8,  and  not  to  affect  terms  of  previous 
ract  for  sale  of  ship  line  by  one  party  to 
other.— Pacific  Mail  Steamship  Co.  y,  Pan- 
.  R.  Co.  (Sup.)  945. 

>ntract  for  sale  of  line  of  ships  connecting 
1  seller's  railway,  and  the  issuing  of  bills 
adin^  over  such  railroad  and  ship  line,  held 
to  give  buyer  exclusive  right  of  issuing  such 
ugh  bills  of  lading.— Pacific  Hail  Steamship 
V.  Panama  R.  Co.  (Sup.)  U45. 

■fomuuaee. 

greement  to  ijrocnre  ratification  from  federal 
ernment  of  right  by  state  is  not  performed 
obtaining  letter  from  secretary  of  state  de- 
ing  that  the  president  had  no  authority  in 
matter. — De  Castro  v.  Compagnie  Francaise 
Celegraphe  de  Paris  ft  New  Xork  (Sup.)  960. 

Ck>ntribatory  Negligreuce. 

"Carriers";  "Horse  and  Street  Kailroads"; 
Master  and  Servant";  "Negligence";  "Kail- 
lad  Companies." 

Ck>nversation8. 

"Evidence." 

Ck>n  version. 

"Trover  and  Conversion." 


Conveyances. 

See  "Chattel  Mortgages";  "Deed";  "Fraudu- 
lent Conveyances^';  "Mortgages";  "Vendor 
and  Purchaser." 

Convicts. 

Sale  of  goods  made  by,  see  "Constitutional 
Law." 

OOFYBIGHT. 

Copyright  is  not  acquired  by  merely  deposit- 
ing copies  of  book  with  librarian  of  congress, 
but  there  must  be  publication  in  reasonable 
time. — Jewellers'  Mercantile  Agency  t.  Jewel- 
lers' Weekly  Pub.  Co.  (Sup.)  41. 


COBPOBATIOira. 

See,  also,  "Associations";  "Building  and  Loan 
Associations";  "Carriers";  "Horse  and  Street 
Railroads";  "Insurance";  "Municipal  Corpo- 
rations";  "Railroad  Companies." 

Assessment  of  pr(^>erty  of,  see  "Taxation." 

Salary  of  officers,  see  "Injunction." 

Service  of  summons  on  foreign  corporation,  see 
"Writs." 

Transfer  of  stock,  see  "Injunction." 

Land  conveyed  to  land  company  In  consider- 
ation of  issue  of  stock  and  scrip  hM  impressed 
with  trust  in  favor  of  scrip  holders  for  propor- 
tionate part  of  value.— Rogers  v.  New  York  & 
T.  Land  Co.  (Sup.)  209. 

"United  States  Mortgage  &  Trust  Company" 
is  not  so  similar  to  "United  States  Trust  Com- 
pany of  New  York"  as  to  deceive  persons  as  to 
identity  of  cori>oration.— In  re  United  States 
Mortg.  Co.  (Sup.)  11. 

IjiAorporatloB. 

Organization  of  corporation  is  not  a  "contract" 
the  obligation  of  which  will  be  impaired  by  re- 
peal or  alteration  of  laws  under  which  it  was  or- 
ganized. —  Berwind- White  Coal  Min.  Oo.  t. 
Bwart  (Sup.)  716. 

Offioers  and  sKenta. 

Stockholder  or  director  is  not  entitled  to  sal- 
ary for  serving  as  president,  in  absence  of  con- 
tract therefor.— Starbuck  v.  Housatonic  R.  Co. 
(Sup.)  87. 

Resolution  fixing  salary  of  president  held  to 
be  continuing,  and  not  to  relate  only  to  the  in- 
cumbent.—Starbuck  V.  Housatonic  R.  Co.  (Sup.) 
87. 

Directors  are  not  chargeable  with  neglect  of 
duty  in  rejecting  beneficial  proposition  condition- 
ed on  their  resignation. — Bayles  v.  Vanderveer 
(Sup.)  1117. 

Oimtraota. 

When  corporation  Is  not  liable  for  services  of 
person  employed  by  president — Bright  v.  Ca- 
nadian International  Stock-Yard  &  Abattoir  Co. 
(Sup.)  71. 

When  person  contracting  with  corporation  is 
not  affected  by  limitation  on  power  of  officer.— 
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Parmelee  t.  Associated  PbTsidans  &  Sargeons 
(Com.  PI.)  149. 

Consent  of  stockholden  to  not  essential  to 
mortgage  given  by  corporation  for  purchase 
money. — Farmers'  Loan  &  Trust  Co.  T.  Equity 
Gasligbt  Co.  (Sup.)  383. 

Aotlon.  * 

Denial  on  information  and  belief  that  plain- 
tiff is  a  corporation  is  not  an  "affirmative  alle- 
gation" that  plaintiff  is  not  a  corporation. — 
Lamson  Consolidated  Store-Service  Co.  v.  Gon- 
yngham  (Com.  PI.)  129. 

Members  and  stocUtolders. 

Statutory  liability  of  stockholder  of  Kansas 
corporation  may  be  enforced  by  action  in  New 
York.— Marshall  v.  Sherman  (Sup.)  193. 

Statutory  liability  of  stockholders  for  corpo- 
rate debts  may  be  enforced  in  any  jurisdiction 
unless  exclusive  remedy  is  provided  by  law  of 
domicile  of  corporation. — Marshall  v.  Sherman 
(Sup.)  193. 

A.  creditor  of  a  Kansas  corporation  may  sue 
one  or  all  of  the  stockholders  to  enforce  their 
statutory  liability  for  corporate  debts.— Marsliall 
V.  Sherman  (Sup.)  193. 

Laws  185:i,  c.  '333,  §  2,  exempts  holders  of  stock 
issued  in  payment  of  property  from  liability  im- 
posed by  Laws  1848,  c,  40,  g  10.— Powers  v. 
Knapp  (Sup.)  622. 

Creditor  who  releases  levy  on  corporate  prop- 
erty forfeits  right  to  sue  stockholders.— Berwind- 
White  Coal  Min.  Co.  v.  Ewart  (Sup.)  716. 

Issue  of  stock  dividends  does  not  render  stock- 
holders liable  for  corporate  debts  l>ecause  of 
overvaluation  made  by  directors  in  good  faith. — 
Berwind- White  Coal  Min.  Co.  v.  Bwart  (Sup.) 
716. 

Under  Laws  1890,  c.  567,  and  Laws  1892,  c. 
687,  failure  to  file  certificate  that  stock  was 
fully  paid  does  not  render  stockholders  liable  for 
corporate  debts  contracted  after  May  1,  1881. — 
Berwind-White  Coal  Min.  Co.  v.  Ewart  (Sup.) 
716. 

Failure  to  file  annual  report  within  time  re- 
quired by  law,  does  not  render  ofiicers  liable  on 
accommodation  note  of  corporation  given  before 
time  for  filing  report,  but  maturing  after,  where 
report  was  filed  before  maturity.— Witherow  t. 
SUyback  (Super.  N.  Y.)  746 

When  stockholder  will  not  be  made  party  to 
action  against  corporation  after  judgment,  so  as 
to  appeal  therefrom. — Atlantic  Trust  Co.  v. 
Haskin-Wood  Vulcanizing  Go.  (Sup.)  956;  In 
re  Fontana,  Id. 

Foreign  oorporatioas. 

A  foreign  corporation  which  sells  goods  in 
New  York  by  means  of  traveling  salesmen  does 
not  do  business  in  New  York,  within  the  provi- 
sion of  the  corporation  law  which  requires  for- 
eign corporations  to  obtain  a  certificate  of  au- 
thority.- Murphy  Varnish  (Jo.  v.  0>nnell  (Sup.) 
492. 

The  corporation  law  requiring  foreign  cor- 
porations to  obtain  a  certificate  of  authority  to 
do  business  in  New  York,  bo  far  as  it  applies  to 
sales  in  state  made  by  traveling  salesmen  of 


foreign  corporations,  Tlolates  the  iiitercts'"'i' 
merce  clause  of  the  constitution  of  the  I  l  - 
States.— Murphy  Varnish  Co.  v.  CoDDeD ,.-., 
492. 

Residence  of  plaintiff  in  action  atiiLn  '..>i 
corporation  may  be  shown  after  action  in  t 
menced  by  affidavit  filed  nunc  pro  tuat-Lu' 
burg  V.  Commercial  Bank  (Sup.)  873. 

Correction. 

Of  judgment,  see  "JudgmenL" 


COSTS. 

In  partition,  see  "Mortgages." 

Bight  to  coats. 

When  judgment  creditor  is  liable  fof  oS 
incurred  by  receiver  in  suppiemenQur  p"^' 
ings.— Bourdon  v.  Martin  (Sup.)  W. 

Plaintiff  in  an  action  to  redeem  frDm  ae.'S 
is  not  ordinarily  entitled  to  coats. -Cw 
Smith  (Sup.)  671. 

Where  complaint  to  foreclose  mortot?  •  i* 
missed  on  the  ground  that  the  mortem-  ::• 
been  paid  by  rents  of  premises  receir^  tr  j- 
fendant,  it  is  error  to  award  costs  to  itlmit:i 
—Smith  V.  Gross  (Sup.)  677. 

Who  liable. 

Costs  awarded  against  party  as  cocditini  1 
amendment  cannot  afterwards' l)e  ts-wi  sn>] 
other  party. — Woolaey  t.  Trustees  of  VC^  -■ 
EUenville  (Sup.)  546. 

A«tioBS  la  f  onaa  pauperis.      _  ' 

Leave  to  sue  as  a  poor  iierson  in  district  <^ 
is  not  effective,  after  removal  of  th?  a"*- " 
the  common  pleas.— Oakes  v.  High  (CoO' '-' 
289. 

One  who  obtains  leave  to  sne  as  t  ptor  r^ 
son,  without  notice  to  defendant  mn*'  >'*^ 
his  exemption  on  the  taxation  of  costsMiu* 
V.  High  (Com.  PI.)  288. 

Leave  to  sue  as  a  poor  person  will  Dot  V  ^ 
nied  on  a  showing  by  affidavit  tliat  pl^'*-' 
cause  of  action  is  not  meritorioas.— Mc>i^'> 
V.  Nolan  (City  Ct.  N,  Y.)  822. 

Taxation.  . 

Extra  allowance  cannot  be  granted  Is  <V^ 
case  unless  the  trial  judge  awarded  c'-" 
Kahn  v.  Schmidt  (Sup.)  33. 

Under  Code  Civ.  Proc.  {  337Z  an  e"»  ]' 
lowance  may  be  granted  in  condenmaCK  ;.• 
ceedings.— City  of  Brooklyn  v.  Long  litoi  ^' 
ter-Supply  Go.  (Sup.)  182. 

Remedies.  ^ 

Second  application  for  extra  aHowanw- ■- 
after  previous  application  has  been  dmie.  ;- 
be  made  only  by  leave  of  court— ManlUL'i*  ti 
Co.  V.  Klipstein  (Sup.)  728. 

Oosts  on  appeal. 

When  motion  for  new  trial  will  be  restri'-fl 
made  on  a  case,  so  as  to  entitle  the  V^  ^ 
costs  as  on  appeal. — Perkins  v.  Brains™  \^ 
ry  Co,  (Com.  PI.)  236. 
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Ckninteroladm. 

See  "Set-Off  and  Counterclaim." 

COITIfTIES. 

See,  also,  "Towm." 

A  county  is  not  liable  for  negUeence  of  the 
board  of  superTisora  in  failing  to  Keep  bridges 
in  safe  condition.— Albrecht  ▼.  Queens  Ciount; 
(Sup.)  473. 

C0T7BTS. 

Power  of  New  Yoric  district  court  to  TBcate 
judgment,  see  "Judgment." 

Order  of  federal  court  to  marshal  to  deliver 
property  to  a  claimant  Immediately  takes  the 
property  out  of  the  custody  of  the  court,  and  ren- 
ders it  subject  to  process  of  state  courts.— Laz- 
arus  T.  McCarthy  (Sup.)  833. 

City  court  of  New  York  has  no  jurisdiction  to 
allow  equitable  counterclaim. — Ridiards  t.  Ldt- 
tell  (City  Ct  N.  Y.)  919. 

Covenant  contained  in  contract  of  sale  to  put 
purchaser  in  possession  is  not  merged  in  the 
usual  coTenants  of  title  contained  in  deed.— 
German-American  Real-Estate  Co.  v.  Starke 
(Sup.)  403. 

CredibiUty. 

See  "Witness." 


OSEDITOBS'  BHiTi. 

Plaintiff  cannot  discontinue  after  interlocu- 
tory judgment  has  been  rendered  aettling  rights 
of  some  of  the  parties.— Salisbury  t.  Bingbam- 
ton  Pub.  Oo.  (Sup.)  652. 

CBIMINAIi  IiAW, 

Affixing  false  analysis  to  fertilizer,  see  "Ferti- 
lizers." 

.Tndgment  of  conviction  by  court  of  special  ses- 
sions in  case  tried  without  a  jury  need  not  recite 
that  defendant  did  not  demand  a  jury. — People 
T.  Luczak  (Super.  Buff.)  219. 

lustruction  as  to  reasonable  doubt  hM  errone- 
ous.—People  T.  Stephenson  (Sup.)  1112. 

CroBS-ExamlTiation» 

See  "Witness." 

Cruelty. 

Sei  "Divorce." 


CRUELTY  TO  ANIMALS. 

Administering  i>oi8on  is  cruelty  to  animals,  of 
which  the  court  of  special  sessions  has  exclu- 


sive jurisdiction  in  the  first  instance. — People  v. 
Davy  (Sup.)  106. 

DAMAGES. 

See,  also,  "Eminent  Domain";    "Replevin." 

Application  for  physical  examination  of  plain- 
tiff before  trial  in  an  action  for  i)ersonal  injuries 
need  not  state  that  defendant  intends  to  read 
the  testimony,  but  is  sufficient  if  he  states  that 
he  intends  tu  use  it— Green  v.  Middlesex  R.  Co. 
(Sup.)  177. 

In  action  for  damages  to  flowers  in  green- 
house, plaintiff  may  testify  as  to  number  of 
flowers  cut  from  plants  the  year  before. — Lau- 
fer  v.  Boynton  Furnace  Co.  (Sup.)  362. 

Verdict  for  |10,000  for  personal  injuries  hdd 
not  excessive.— Tiemey  v.  Syracuse,  B.  &  N.  Y. 
R.  Oo.  (Sup.)  627. 

In  an  action  for  personal  injuries,  the  value  of 
plaintiff's  services  in  her  business  may  be  con- 
sidered In  estimating  damages. — Grinndl  v.  Tay- 
lor (Sup.)  684. 

When  claim  for  loss  of  profits  is  too  specula- 
tive to  justify  au  award.— Wolff  v.  Hyass  (Su- 
per. N.  Y.)  79a 

When  verdict  for  $23,0(X)  damages  for  personal 
injuries  will  not  be  disturbed  as  excessive. — 
Erickson  v.  Brooklyn  Heights  Ry.  Ca  (City  Ct 
Brook.)  915. 

Dangerotis  Premises. 

See  "Negligence." 

Decedents. 

See  "Executors  and  Administrators";  "Willa" 
Transactions  with,  see  "Witness." 

DECEIT. 

Action  for  false  representations  inducing  pur- 
chase of  bonds  cannot  be  maintained  until  ma- 
turity of  bonds.— Currier  v.  Poor  (Sup.)  74. 

Evidence  held  sufficient  to  prove  sdenter.— 
Falk  V.  Kareskl  (Com.  PI.)  1128. 

Declarations  and  Admissloiui. 

See  "Evidence";   "Mortgages." 

DEED. 

See,  also,  "Fraudulent  Conveyances";  "Vendor 

and  Purchaser." 
Tax  deed,  see  "Taxation." 
Validity,  see  "Champerty  and  Maintenance." 

Acceptance  of  deed  after  recording  thereof 
does  not  relate  back  to  time  of  recording,  so  as 
to  affect  intermediate  rights.— Rnss  ▼.  Stratton 
(Super.  N,  Y.)  767. 


DefELult. 


See  "Judgment" 
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Defective  Appliances. 

See  "Master  and  Servant" 

Defective  Highways. 

See  "Highways." 

Demurrer. 

See  "Pleading." 

Deposit. 

See  "Banks  and  Banking." 

DESCENT  AND  DISTBIBTTTION. 

also,    "Eizecators    and    Administrators"; 
IVllls.*' 

Transfer  tmz. 

Lefrac7  is  not  taxable  where  legatee  became 
beneficially  entitled  before  tax  law  took  effect- 
In  re  Forsyth's  Estate  (Surr.)  175;  In  re  Lit- 
Ue.  Id. 

Legatee  who  assigns  lemcy  to  another  is  not 
liable  for  transfer  tax.— In  re  Weed's  Estate 
(Surr.)  777. 

DistribntiTe  shares,  each  of  which  is  less  than 
$10,000,  are  not  taxable  under  the  act  of  1882, 
though  snch  shares  in  the  aggregate  exceeded 
$10,m)0.— In  re  Skillman's  Estate  (Surr.)  780. 

Property  passing  by  gift  causa  mortis  is  tax- 
able under  the  transfer  law  of  1887.— In  re  Ed- 
wards' Estate  (Sup.)  901. 

Contingent  remainder,  created  by  will  which 
took  effect  before  iMssage  of  transfer  tax  act 
of  1892,  but  vesting  after  the  enactment,  is  tax- 
able at  time  of  vesting.- Talmadge  v.  Seaman 
(Sup.)  906. 

Devise  and  Legacy. 

See  "Trusts";  "Wills." 

Discharge. 

Of  insolvent  see  "Insolvency." 

Discontinuance. 

See  "Creditors'  Bill";  "Practice  in  Civil  Clises." 

DISCOVEBT. 

Application  for  leave  to  examine  plaintiff  in 
an  action  for  personal  injuries  before  trial  is 
sufficient  if  it  states  inferentially  that  defend- 
ant intends  to  read  the  testimony  on  the  trial. 
—Green  t.  Middlesex  R.  Co.  (Sup.)  177. 

Code  Civ.  Proc.  {  873,  as  amended  by  Laws 
1893,  authorizes  the  physical  examination   of 

f>laintiff  before  trial,  in  an  action  for  personal 
niuries,  in  order  to  prepare  defendant  and  his 
'(tnesses  for  the  trial.— Green  v.  Middlesex  B. 
(Sup.)  177. 


When  application  for  discovery  wm  be  d^n;*! 
on  the  ground  that  the  party  is  merely  fiab- 
ing.— Hayden  v.  Van  Cortlandt  (Sup.)  507. 

Acceptance  by  nonresident  defendant's  anor 
neys  of  personal  service  of  order  for  exaraici- 
tion  of  defendant  before  trial  gives  ooart  jiin>- 
diction.— Walhice  ▼.  Rdnhart  (Saps'.  N.  X.)  '*) 

Denial  by  defendant  that  he  can  give  any  h- 
formation  will  not  defeat  plaintiff's  right  to  a- 
amine  him  before  trial.— Wallace  t.  R^niiar: 
(Super.  N.  Y.)  740. 

Affidavit  by  attorney  which  state*  facts  ec: 
of  his  own  knowledge  must  show  the  soum  r-f 
his  information. — Cook  v.  New  Amsterdam  Beii- 
Estate  Ass'n  (Sup.)  888. 

DlsmlssaL 

See  "Practice  in  Civil  Cases." 
Of  answer,  see  "Pleading." 

DIVOBCB. 

When  order  opening  decree  by  defiinit  shooli 
require  defendant  to  pay  alimony. — Weidner  t. 
Weidner  (Sup.)  894. 

(counsel  fees  may  be  granted  to  wifie  peodin: 
appeal  by  her  from  judgment— Halsted  t.  HsI- 
sted  (Com.  PI.)  1080. 

Defendant  is  entitled  to  alimony  pendente  Gte. 
where  she  denies  the  charge  of  aanlteiy  nods 
oath.— Cohen  v.  Cohen  (Com.  PI.)  1082. 

In  an  action  by  husband  for  divorce  on  graiEi 
of  adultery,  his  poverty  is  no  defense  to  appli- 
cation for  alimony  nendente  lite.— Gbhen  t.  Co- 
hen (Com.  PI.)  1082. 

Documents. 

See  "Evidence." 

Domicile. 

Of  insolvent  debtor,  see  "Insolvency." 

DO  WEB. 

When  husband  becomes  beneficial  owner  so  as 
to  entitle  his  widow  to  dower.— Clark  t.  Clait 
(Sup.)  325. 

A  married  woman  may  sue  to  set  aside  dnd 
executed  by  third  person  purportlag  to  codtet 
plaintiff's  inchoate  right  of  dower. — Clifford  t. 
Kampfe  (Sup.)  352. 

It  is  no  defense  to  action  against  hnsbacd'i 
grantee  for  dower  that  the  land  owned  by  bn*- 
band's  estate  is  sufficient  to  satis^  the  widow'i 
claim  In  full.— Richardson  v.  Harms  (Com.  FU 
808. 

Due  Process  of  La^^. 

See  "Constitntional  Law." 

EASEMENTS.  i 

When  easement  granted  in  stairway  ceam 
with  destruction  of  building.— Doaglaa  v.  Cooo* 
ley  (Sap.)  444.  ' 
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basing  to  use  an  easement,  accompanied  b7 
act  indicating  an  intent  to  abandon  it,  oper- 
as as  a  release  thereof. — Snydam  t.  Dnnton 
ip.)  333. 

Education. 

I  "Schools  and  School  Districts." 


EJECTMENT. 

The  complaint  by  grantee  in  void  deed,  brought 

the  name  of  the  grantors,  is  defective  anless 

the  grantors  named  in  the  deed  are  made 

intiffs.— Crowley  y.  Murphy  (Super.  N.  Y.) 

defendant  need  not  allege  in  the  answer  the 
^8  which  merely  refute  a  claim  of  a  right  of 
Ty.— Crowley  v.  Murphy  (Super.  N.  Y.)  806. 


EliECTION  OF  BEMEDIES. 

Action  against  one  of  several  joint  debtors  U 
t  an  election  of  remedies,  so  as  to  preclods 
ng  the  other  debtors.— First  Nat.  Bank  v. 
allis  (Sap.)  382. 

EliEOnONS  AND  VOTERS. 

student  cannot  gain  residence  at  seminary  of 
rning  for  purposes  of  voting. — In  re  Garvey 
ip.)  689;  In  re  Meiser,  Id. 

Elevated  BaUroads. 

i  "Eminent  Domain." 

BBONENT  DOMAIN. 

Bts  in  condemnation  proceedings,  see  "Costs," 

Title  of  city  to  street  htld  to  be  subject  to 
lement  of  railroad  company  therein. — Cona- 
jr  V.  New  York  Cent  &  H.  R.  R.  Co.  (Sup.) 

leport  of  commissioners  to  assesB  damages 
II  not  be  disturbed;  except  for  error  of  law 
fraud  or  bias,  etc.,  of  the  commissioners. — 
re  Chapin  (Sup.)  361;   In  re  Cohn,  Id. 

^ward  of  commissioners  on  conflicting  evi- 
nce will  not  be  disturbed  on  the  ground  that 
is  excessive.— In  re  Carpenter  (Co.  Ct)  826. 

)bject!on  to  places  of  residence  of  commis- 
ners  is  not  jurisdictional,  and  may  be  waived, 
'n  re  Gilroy  (Sup.)  891;  In  re  Gouvemeur,  Id. 
Amission  of  word  "faithfully"  from  oath  of 
nmissioners  will  invalidate  proceedings,  unless 
jvod.— In  re  Gilroy  (Sup.)  SSI;  In  re  (xonver- 
ar.  Id. 

Witness  of  property  for  nse  to  which  condemn- 
;  party  intends  to  put  it  may  be  considered  in 
imating  market  value.- In  re  Gilroy  (Sup.) 
1;  In  re  Gouvemeur,  Id. 

Vward  of  commissioners  will  not  be  disturb- 
nnless  so  great  or  so  small  as  to  be  palpably 
just— In  re  Thompson  (Sup.)  897. 


Verdict  for  damages  on  property  caused  by 
construction  of  elevated  railroad  keld  not  sustain- 
ed by  the  evidence.— Elias  v.  Manhattan  Ry.  Co. 
(Sup.)  1053. 

When  damages  against  elevated  railroad  com- 
pany may  be  awarded  as  to  building  not  abut- 
ting on  streets  in  which  railroad  is  constructed.— 
Cooper  V.  Manhattan  Ry.  (X  (Sup.)  1064. 

EQUITY. 

See,  also,  "Fraudulent  Conveyances";  "Injunc- 
tion"; "Mortgages";  "Partnership":  "Receiv- 
ers";    "Specific   Performance";     'Trusts." 

Adequate  remedy  at  law,  see  "Appeal." 

C!osts  in  equity  cases,  see  "Costs. 

Relief  from  judgment,  see  "Judgment" 

Objection  that  party  has  adequate  remedy  at 
law  may  be  raised  cither  by  demurrer  or  an- 
swer. —  Metropolitan  El.  Ry.  Co.  v.  Johnston 
(Sup.)  49. 

No  relief  can  be  obtained  against  execntors, 
where  complete  relief  is  obtainable  in  the  surro- 
gate's court— Strong  v.  Strong  (Sup.)  349. 

Evidence  of  value  of  property  sold  is  admissi- 
ble in  action  to  rescind  contract  of  sale  on 
ground  of  false  representations  as  to  productive- 
ness of  property  sold.  —  Hewlett  v.  Saratoga 
Carlsbad  Spring  Co.  (Sup.)  697. 

Accounting  alone  is  not  ground  for  e/iuitable 
jurisdiction.— Abbey  v.  Wheeler  (Sup.)  1009. 

ESTATES. 

A  life  tenant  who  makes  improvements  is  not 
entitled  to  compensation  from  reversioner  or  re- 
mainder-man.—In  re  Rennie's  Estate  (Snrr.) 
225;  In  re  Lamb,  Id. 

When  expense  of  repairs  will  be  charged  to  re- 
mainder-man. —  Deckelmann  T.  Braansdorf 
(Sup.)  404. 

ESTOPFEK 

Person  who  connects  his  house  with  a  sewer 
is  not  thereby  estopped  to  sue  village  for  nui- 
sance in  maintaining  sewer. — Bolton  v.  Village 
of  New  Rochelle  (Sup.)  442. 

Receipt  given  for  note  on  account  of  goods  sold 
does  not  estop  owner  to  denjr  that  he  sold  the 
goods  to  person  named  in  receipt. — Balz  v.  Shaw 
(City  Ct  N.  Y )  791. 

When  surety  in  lease  is  estopped  to  allege  that 
blanks  were  filled  up  after  he  signed  it.— Nesbit 
V.  Albert  (Sup.)  911. 

Acknowledgment  of  indebtedness  is  not  bind- 
ing when  induced  by  false  representations. — 
Wyckoff  V.  La  Orange  (Com.  PI.)  1134. 

EVIDENCB. 

See,  also,  "Criminal  Law";  "Witness." 
Objections  to  expert  testimony,  see  "Appeal." 
Weight  and  sufficiency,  see  "Appea^." 

When  error  in  asking  third  person  if  he  did 
not  make  the  statement  is  not  cured  by  the  an- 
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■wer. — Myers  t.    Commercial   Travelers'    Mut. 
Ace.  Ass'n  of  America  (Sup.)  988. 

Jndioial  notloe. 

The  court  will  take  judicial  notice  ot  the  fact 
tliat  a  person  in  business  who  cannot  read  and 
write  has  greater  powers  of  memory  than  those 
who  can  read  and  write. — People  t.  Martin 
(Sup.)  833. 

Best  and  seooadary. 

When  preliminary  proof  is  sufficient  to  au- 
thorize admission  in  evidence  of  duplicate  letter 
alleeed  to  have  been  written  by  plaintiff,  and 
mailed  to  defendant.— Ackley  t.  Welch  (Sup.) 
577. 

Hearsay. 

When  evidence  is  hearsay. — Strong  t.  Union 
Transfer  &  Storage  Co.  (Com.  PI.)  124. 

DeelaratloBs  and  admissions. 

Bridence  of  admission  of  independent  fact 
is  competent  though  made  during  negotiations 
tending  towards  a  compromise.— -Hess  t.  Van 
Auken  (CJom.  Pi.)  126. 

Declarations  of  assignor  are  admissible 
against  the  assignee  where  the  assignment  is 
merely  colorable,  or  without  consideration. — Mc- 
Kean  t.  Adams  (Com.  PI.)  281. 

Declarations  of  agent  made  in  line  of  duty 
are  admissible  against  principal.  —  Miller  t. 
King  (Sup.)  332. 

Accepting  benefit  of  will  in  regard  to  the  busi- 
ness conducted  by  firm  recited  in  will  to  be 
composed  of  testator's  three  sons  is  an  admis- 
sion by  the  sons  of  the  existence  of  partnership. 
—Sheldon  ▼.  Sheldon  (Sup.)  419. 

Opinion  evldonoe. 

Question  held  to  call  for  conclusion  or  wit- 
ness.—Jaton  T.  Brentwood  Hotel  Co.  (Com.  PI.) 
131. 

—^  Expert  testimony. 

Whether  gates  at  railroad  crossing  conld  be 
operated  with  safety  to  the  gatemnn  is  not  the 
subject  of  expert  testimony.— Fin nagan  T.  New 
York,  L.  E.  &  W.  R.  Co.  (Sup.)  84. 

When  witness  is  competent  to  testify  as  to 
value  of  property. — Hewlett  v.  Saratoga  Carls- 
bad Spring  (5o.  (Sup.)  C97. 

Documents. 

A  memorandum  is  not  competent  in  connec- 
tion with  the  testimony  of  plaintiff  unless  he 
testifies  that  the  memorandum  was  correctly 
made,  and  that  he  was  unable  to  recollect  facts 
independently  thereof. — Irish  v.  Horn  (Sup.) 
455. 

PlaintifiTs  books  of  account  kept  by  himself 
are  not  admissible  in  evidence  unless  he  testi- 
fies that  he  had  no  clerk,  and  that  he  kept 
fair  and  honest  books.— Irish  v.  Horn  (Sup.) 
455. 

Copies  of  record  of  board  of  health  are  ad- 
missible to  prove  cause  of  death. — Woolsey  v. 
Trustees  of  Village  of  Ellenville  (Sup.)  643. 

Church  register  is  not  admissible  in  evidence 
of  facts  therein  recited. — Chambers  v.  Chambers 
'Sup.)  875. 


Parol  evldenee. 

_  Parol  evidence  is  admissible  to  show  that  si 
sigument  absolute  in  form  was  a  pledge. — Vict 
era  v.  Battershall  (Sup.)  314. 

Parol  evidence  held  admissible  as  showing  par 
of  agreement  not  reduced  to  writing. — Weeks  t 
Binns  (Sup.)  644. 

Parol  evidence  held  not  admissible  to  sfff-: 
writing.— Freedman  v.  Loomia  (Com.  PI.)  107T. 

ReleTaney. 

In  action  for  services  rendered  at  an  agr^  . 
price,  evidence  of  value  is  not  pertinent. — Mu- 
ston  V.  Baerenklan  (City  Ct  N.  Y.)  785. 

Evldenoe  made  competent  by  tkjtt  of  ad- 
Terse  party. 
Where  one  party  testifies  as  to  cnnvf>r-aiti-.>i 

leading  up  to  written  contract,  the  other  parti 

also  may  testify  to  such  conversation. — ^Barraooe 

V.  Towner  (City  Ct  Brook.)  914. 

.WelKht  and  eonolnslTcness. 

Burden  of  proof  is  not  sustained  ivhere  aoc«<r- 
roborated  testimony  of  the  party  is  contradi<-t*! 
by  the  other  party.— Campbell  PrIntinE  Press  k 
Manufg  (3o.  v.  Yorkston  ((3om.  PI.)  263. 

Ezamlnatlon. 

Of  party  before  trial,  see  "Damagea";  "Discov- 
ery." 
Of  witness,  see  "Witness." 

Exceptions,  Bill  ofl 

See  "Anneal." 


EXECUTION. 

Against  the  person,  see  "Arrest" 

Execntion  on  a  justice's  judgment  for  nmc^ 
received  by  defendant  in  a  fiduciary  capa-ttrl 
issued  against  a  person  can  be  issued  only  vb-  a  i 
an  order  of  arrest  baa  been  granted. — Farrt-r 
V.  Hubbard  (Sup.)  440. 

Execution  issued  on  justice's  judgment  but 
be  renewed  for  60  days,  and  attempted  renpn  J 
for  30  days  is  void.— Winne  v.  Hougfatah^f 
(Sup.)  450. 

Buyer  does  not  acquire  leviable  interest  ii 
goods  under  conditional  sale  until  fall  payc.ct 
of  price. — National  Cash-Register  Co.  v.  Cole- 
man (Sup.)  583. 

Snnplententary  proeeedlnca. 

Plaintiff  is  not  restricted  to  a  single  examl-u- 
tion.— Weiss  v.  Ashman  (Com.  PI.)  161. 

Dismissal  does  not  bar  second  proceedii^.- 
Weiss  T.  Ashman  (Com.  PL)  161. 

EXEOUTOBS  AND  ADMINIS- 
TRATOBS. 

Presumption  that  services  rendered  by  dandh 
ter  to  her  fath^  in  his  last  illness  is  gratoit  <  * 
is  overcome  by  evidence  that  she  left  her  hi.i  \ 
and  at  his  request  stayed  with  him  nnul  :» 
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i«d,  promising  that  she  should  be  paii. — In  re 
Strickland's  Estate  (Surr.)  171. 

When  proceeds  of  personal  property  on  the 
arm  worked  ander  contract  of  owner  are  per- 
onal  assets  of  the  owner. — In  re  Strickland's 
Estate  (Sarr.)  171. 

Gxecutor  is  not  chargeable  with  waste  com- 
aitted  bjr  coexecntor.— In  re  Bennie's  HSstate 
Surr.)  2^.-   In  re  Lamb,  Id. 

Code  Civ.  Proc.  I  317,  is  not  repealed  by  Laws 
.893,  c.  686,  and  therefore  disbursements  may 
>e  allowed  on  reference  of  claim  against  dece- 
lent,  though  costs  are  not  giyen. — Onthouse  y. 
3(1p11  (Sup.)  388. 

Administrator  has  no  power  to  pay  distribn- 
Itc  share  to  infant's  guardian  niiless  directed 
>y  the  surrogate's  court.— Lowman  T.  Elmira, 
3.  &  N.  B.  Ob.  (Sup.)  670. 

Appointment  of  administrator  cannot  be  col- 
aterally  attacked  when  jurisdictional  facts  ap- 
]ear. — Lo^rman  y.  Elmira,  C.  &  N.  R,  Co. 
;Sup.)  679. 

Payment  of  judgment  to  administrator  who 
iraa  only  authorized  to  prosecnte  action  (Code 
Civ.  Proc.  S  2664)  does  not  discharge  judgment 
debtor,  though  the  administrator  was  also  gen- 
era] guardian  of  decedent's  next  of  kin. — Low- 
man  y.  Elmira,  C.  &  N.  R.  Co.  (Sap.)  579. 

On  reference  of  claim  against  decedent's  es- 
tate, executor  will  not  be  required  to  furnish 
bill  of  particulars  of  defenses. — Rutherford  y. 
Soop  (Sup.)  630. 

Declaration  by  decedent  that  claimant  (his 
daughter)  "ought  to  be  paid"  for  her  services  to 
him  is  not  sufficient  to  overcome  presuniption 
that  such  seryices  were  gratuitous.— In  re  Brun- 
dage's  Estate  (Surr.)  820;  In  re  Dusenberry,  Id. 

When  executors  will  bo  allowed  counsel  fees 
expended  in  action  to  construe  will.  —  In  re 
Hntchison's  Estate  (Sup.)  869;   In  re  Cakes,  Id. 

What  constitntes  reasonable  counsel  fees  is 
not  committed  to  discretion  of  executor. — In  re 
Hntchison's  Estate  (Sup.)  860;  In  re  Cakes,  Id. 

Proceedings  to  sell  land  for  payment  of  debts. 
Institnted  2d  years  after  debtor's  death,  held 
not  barred  by  laches.— In  re  Howard's  Estate 
(Snrr.)  lOOa 

Proceeding  to  sell  land  for  debts  may  be  in- 
stitnted, though  no  accounting  by  personal  rep- 
resentative has  been  had. — In  re  Howard's  Es- 
tate (Surr.)  1O0& 

Expert  Witnesses. 

See  "Byidence." 

Compensation  of,  see  "Attorney  and  Client" 

Extra  Allowance. 

See  "CJostB." 

PACTOBS  AND  BBOKEBS. 

It  may  be  shown,  as  defense  to  action  for  com- 
missions, that  broker  was  in  employ  of  both 
l^rtig^Perkins  y.  Brainard  Qnarry  Co.  (Com. 


Receipt  KM  not  a  contract  for  purchase  and 
sale  of  premises,  so  as  to  entitle  broker  to  com- 
missions.—Levy  V.  Kottman  (Com.  PI.)  241. 

Broker  cannot  recover  for  services  where  he 
was  not  employed. — Campbell  Printing  Press 
&  ManuTg  do.  v.  Yorkston  (Com.  PI.)  263. 

Broker  is  not  entitled  to  commissions,  where 
he  abandons  trade  before  consummation.  — 
Bouscher  v.  Larkins  (Sop.)  806. 

FALSE  IMFBISONMENT. 

Action  will  not  lie  where  plaintiff  was  con- 
victed of  charge  for  which  he  was  imprisoned.— 
(Dnnifl  y.  Beecher  (Sup.)  1067. 

False  Bepresentations. 

See  "Deceit" 

Oronnd  for  rescinding  contract,  see  "Equity." 

Fellow  Servant. 

See  "Master  and  Servant" 

febthjzebs. 

Under  Laws  1890,  c.  437,  it  is  not  an  offense 
to  attach  a  false  analysis  to  fertilizers  offered 
for  sale.— People  v.  Stone  (Snp.)  619. 

Following  Trust  Funds. 

See  "Trnste." 

Food. 

See  "Adulteration." 

Foreclosure. 

Of  mortgage,  see  "Mortgages." 

Foreigrn  Corporations. 

See  "CJorporations." 

Foreign  Judgment. 

See  "Judgment" 

Forest  Commission. 

See  "Office  and  Officer." 

FOBQEBT. 

Forging  name  of  payee  in  check  hdd  not  to 
show  Intent  to  defraud  drawer. — People  y.  Wl- 
man  (Snp.)  1037. 

Forma  Pauperis. 

Action  in,  see  "(Josts." 
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Fraud. 

See  "Deceit";    "Praudg,  Statnte  of;    "Frandn- 

lent  Conveyances." 
As  ground  for  rescindinj;  sale,  see  "Sale." 


FItAUDS,  STATUTE  OF. 

Contract  of  employment  which  specifies  ito 
time  of  service  is  not  within  the  statute  of 
frauds.— Jagua  v.  Goeti  (Com.  Pi.)  144. 

When  parol  agreement,  under  which  land  was 
conveyed  to  be  held  in  trust  for  grantor,  can- 
not be  enforced.  —  Hutchinson  v.  Hutchinson 
(Sup.)  390. 

When  verbal  contract  by  defendant  to  ex- 
ecute to  plaintiff  life  lease  of  property  pur- 
chased by  plaintiff  from  third  person,  and  con- 
veyed to  defendant,  will  be  specifically  en- 
forced.—Kincaid  T.  Kincaid  (Sup.)  476. 

Statnte  of  frauds  does  not  prevent  establish- 
ment of  trust  implied  from  relation  and  acta  of 
parties.— HcCahifi  v.  McCahiU  (Sup.)  836. 

FRATTDXTIiENT  CONVET- 
ANCE8. 

Of  inchoate  rij^t  of  dower,  see  "Dower." 

Transfer  by  debtor  of  all  his  property  to  some 
of  his  creditors  hdd  not  fraudulent  as  to  the 
others.  —  William  Ottmann  &  Co.  v.  Robbins 
(Sup.)  61. 

When  creation  of  corporation  by  debtors  and 
transfer  of  assets  thereto  is  not  fraudulent  as 
to  creditors. — Kessler  v.  Levy  (Com.  PI.)  260. 

Conveyance  by  husband  to  wife,  in  consid- 
eration of  a  debt  amounting  to  less  than  the 
value  of  the  land  conveyed,  hdd  fraudulent- 
Sandman  V.  Seaman  (Sup.)  338. 

Failing  debtor  by  bill  of  sale  may  prefer  cred- 
itors to  any  extent — Gomez  T.  Hagaman  (Sup.) 
453. 

Conveyance  will  not  be  set  aside  aa  against 
grantee  who  paid  full  value  unless  he  had  ac- 
tual notice  of  the  fraud  intended. — ^Wilmerding 
V.  Jarmnlowsky  (Sup.)  983. 

Free  Passes. 

See  "Railroad  Companies." 

Used  by  public  officer,  see  "Office  and  Officer." 

Frivolous  Answer. 

See  "Pleading." 

GIFTS. 

Taxation  of,  see  "Descent  and  Distribution." 

Delivery  of  property  by  third  person  to  de- 
fendant under  agreement  of  defendant  to  pay 
money  to  plaintiff  hdd  not  a  delivery  of  the 
money  to  defendant  for  plaintiff.— Guy  v.  Lang- 
don  (Sup.)  531. 


Delivery  to  third  person  for  donee  is  soB- 
dent.— Bump  v.  Pratt  (Sup.)  538. 

Gift  of  debt  owing  from  donee  to  donor  cai 
be  made  effective  only  by  delivery  to  donee  •■[ 
a  receipt  or  some  equivalent  to  it. — tn.  re  Gregs'i 
Estate  (Snrr.)  1103. 


QTTARDIAN  AND  'WABD. 

Issuance  of  letters  of  guardianship  is  not  a 
judicial  act  where  the  guardian  has  been  ap- 
pointed by  an  order  of  the  surrogate. — ^In  re  At- 
wood's  Estate  (Surr.)  115. 


HArmless  Error. 


See  "Appeal." 


HEALTH. 


Health  officers  may  lawfully  qaarantine  vet- 
sons  who  refuse  to  submit  to  vaccination,  wam 
epidemic  of  small  pox  is  imminent. — In  re  Smitb 
(Sup.)  317. 

Hearsay. 

See  "Evidence." 


HiaHWATB. 

Evidence  hdd  not  sufficient  to  charge  commis- 
sioner of  highway  of  knowledge  of  fact  iha; 
road  was  obstructed  by  snow.— Dom  t.  Towa 
of  Oyster  Bay  (Sop.)  341. 

When  ujer  operates  to  create  highway  bj 
prescription.— People  t.  Osborn  (Sup!)  358. 


HOMICIDE. 

Evidence  hdd  not  sufficient  to  sustain  findio; 
that  death  resulted  from  blow  inflicted  by  de- 
fendant— People  V.  Kerrigan  (Sup.)  367. 


HOBSE  AND  STREET  RAII<- 
BOADS. 

See,  also,  "Railroad  Companies." 
Collision  of  street  car  with  wagon,  see  "Neg'J- 
gence." 

Street  cars  have  preference  in  the  atreeta,  an! 
drivers  of  other  vehicles  must  use  reasonal> 
precaution  to  keep  out  of  their  way. — KeoQedj 
V.  Metropolitan  St  Ry.  Co.  (Com.  PL)  153. 

Person  who  sees  street  car  approaching,  bat 

fails  to  get  out  of  the  way,  though  he  had  time, 
is  guilty  of  contributory  negligence. — Jager  v. 
Coney  island  &  B.  R.  Co.  (Sup.)  304. 

When  question  as  to  speed  of  car  ia  matnia! 
in  action  for  injuries  to  person  on  track. — rea- 
der V.  Brooklyn  City  B.  Co.  (Sup.)  366. 

Agreement  by  two  street-railroad  companies  to 

establish  "joint  depot  and  terminus"  impiiedI.T 

prohibits  extension   by  either  company  of  its 

I  road  beyond  the  depot— Prospect  Park  &  C.  I 
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R.  Co.  T.  Brookiyn,  B.  &  W.  E.  R.  Co.  (Sup.) 
857. 

A  contract  between  two  street-railroad  com- 
panies, thongh  it  requiree  abandonment  by  one 
company  of  part  of  its  tracks,  is  valid,  if  no 
inconvenience  results  to  the  public — Prospect 
Park  &  0.  I.  R.  Co.  v.  Brooklyn.  B.  &  W.  E. 
H.  Co.  (Sup.)  857. 

When  street  railroad  is  not  liable  to  passenger 
who  is  crowded  off  the  platform  by  other  pas- 
sengers.—Glyn  T.  New  York  &  H.  R.  Co.  (Sup.) 
1021 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce";   "Dower." 
Conveyance  to  wife,  see  "Frandnlent  Oonrey- 
ances." 

Whether  paint  purchased  by  husband,  and 
used  on  defendant's  buildings,  was  purchased  at 
her  request,  held  a  question  for  tlie  jury, — 
Boynton  v.  Squires  (Sup.)  467. 

Husband  is  not  liable  on  his  wife's  contract, 
though  made  for  her  support.— Byrnes  y.  Ray- 
ner  (Sup.)  642. 

Ice. 

Right  to  cat  on  Hudson  river,  see  "Injunction." 


INDEMNITY. 

When  indemnitors  of  sheriff  may  be  substitut- 
ed as  defendants  in  action  against  the  sheriff. — 
Hart  V.  Sexton  (City  Ct.  N.  Y.)  222. 

Indorsera. 

See  "Negotiable  Instruments." 

INFANCY. 

See,  also,  "Guardian  and  Ward";   "Parent  and 

Child." 
Limitation  of  action  by  infant,  see  "Limitation 

of  Actions." 

What  constitutes  ratification  of  contract 
made  during  infancy.— Kincaid  t.  Kincaid 
(Sup.)  476. 

INJUNCTION. 

Against  removal  of  trees  from  street,  see  "Mu- 
nicipal Ciorporstions." 
Effect  of,  see  "Judgment." 

Vacating  the  temporary  injunction  Md  not  to 
-entitle  defendant  to  damages  on  injunction 
bond.— New  York  Security  &  Trust  Co.  v.  Lip- 
man  (Sup.)  65. 

Riparian  owner  on  Hudson  river  cannot  en- 
join cutting  of  ice  in  front  of  his  premises. — 
Briggs  V.  Knickerbocker  Ice  Go.  (Sup.)  95. 

Reference  to  ascertain  damages  may  be  grant- 
ed where  injunction  has  been  vacated. — Harter 
V.  Westcott  (City  Ct  Brook.)  IIL 


Order  vacating  an  injunction  cannot  be  ques- 
tioned on  reference  to  ascertain  damages.— Bar- 
ter V.  Westcott  (City  Ct  Brook.)  111. 

Injunction  will  lie  to  restrain  closing  up  plain- 
tiff's store  in  an  action  against  a  third  person. — 
Sickels  V.  Combs  (Sup.)  181. 

It  is  in  the  discretion  of  the  court  to  vacate  an 
injunction  granted  by  it— Adams  v.  Grey  (City 
Ct  N.  Y.)  223. 

Payment  of  unauthorized  salatr  of  corporate 
officers  will  be  enjoined.— Nash  v.  Hall  (Sup.)  701. 

When  injunction  will  not  lie  against  corporate 
officers  to  enjoin  transfer  by  them  of  stock 
wrongfully  issued  to  themselves. — Nash  v.  Hall 
(Sup.)  701. 

Counsel  fees  paid  for  proposed  injunction  can- 
not be  recovered  on  injunction  bond. — Whiteside 
V.  Noyac  (Cottage  Ass'n  (Sup.)  724. 

Injunction  pendente  lite  will  not  be  vacated 
where  defendant  can  obtain  all  the  relief  he  is 
entitled  to  by  answer. — Earle  v.  Robinson  (Sup.) 
730. 

Injunction  against  threatened  arrest  for  al- 
leged violation  of  law  will  not  be  granted.— 
E^nny  v.  Martin  (Super.  N.  Y.)  1087. 

INNKEEPEBS. 

Liability  for  bapt'age  of  guest  does  not  cease 
at  instant  guest  pays  bill  and  leaves  inn. — Max- 
well V.  Gerard  (Sup.)  849. 

The  fact  tliat  property  from  execution  does 
not  render  it  exempt  from  lien  of  boarding- 
house  keeper.  —  Thorn  v.  Whitbeck  ((3o.  Ct.) 
108a 

INSOLVENCY. 

See.  also,  "Assignment  for  Benefit  of  Oeditors"; 
"Corporations  ;  "Fraudulent  Conveyances." 

Application  for  discharge  must  be  made  to  the 
county  court  of  the  county  in  which  debtor  has 
his  domicile. — In  re  Dimock  (Ca  Ct)  927. 

Evidence  held  not  sufficient  to  show  that  debtor 
was  domiciled  in  the  county  where  he  filed  ap- 
plication for  discbarge.— In  re  Dimock  (Co.  Ct.) 

Instmctioiis. 

See  "Trial." 

INST7RAN0B. 

Insurance  company  cannot  cancel  policy  with- 
out actual  return  or  tender  of  unearned  premi- 
um.—Tisdell  V.  New  Hampshire  Fire  Ins.  Co. 
(Super.  N.  Y.)  166. 

Policy  held  to  cover  only  one  of  two  buildings 
on  a  lot. — Rickerson  v.  German-American  Ins. 
Co.  of  New  York  (Sup.)  102(J. 

When  issuance  of  paid-up  policy  will  be  com- 
pelled after  lapse  of  time  prescribed. — 0'(!!onnor 
V.  Germania  Lite  Ins.  Co.  (Sup.)  1106. 

Insnrable  Interest. 

Life  policy  issued  to  person  other  than  appli- 
cant is  not  subject  to  objection  of  want  oi  in- 
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sarable  interest — GlAssey  r.  Metropolitan  Ldfe 
Ina.  Co.  (Sap.)  335. 

Applleatloa. 

When  incorrect  answer  written  in  application 
by  medical  examiner  does  not  avoid  policy^ 
Aiger  T.  Metropolitan  tife  Ins.  Co.  (Sup.)  323. 

False  statements  tliat  no  other  application  for 
insurance  had  been  made  avoid  the  policy. — 
Bernard  T.  United  Life  Ins.  Ass'n  (City  Ct  N. 
Y.)  223. 

False  statement  as  to  age  avoids  policy. — 
Schmitt  T.  National  Life  Ass'n  (Sup.)  513. 

CondltloiM  of  policy. 

Terms  of  policy  cannot  be  waived  before  it  is 
issued.— Bernard  v.  United  Idfe  Ins.  Ass'n  (City 
Ct  N.  Y.)  223. 

Terms  of  policy  can  be  waived  only  by  the 
officers  specined  in  a  policy.— Bernard  v.  United 
Life  Ins.  Ass'n  (City  Ct  N.  Y.)  223. 

Issuance  of  policy  with  knowledge  that  in- 
sured intends  to  procure  other  insurance  is  a 
"consent"  thereto,  within  terms  of  policy.— 
Gray  v.  Oermania  Fire  Ins.  Co.  (Sup.)  424. 

Proof  Mid  payment  of  loss. 

When  insurance  company  must  give  notice 
of  intention  to  replace  property  destroyed,  in- 
stead of  paying  the  loss.— McAllaster  v.  Niaga- 
ra Fire  Ins.  Co.  (Sup.)  353. 

Whether  insured  building  was  totally  destroy- 
ed hdd  a  question  for  the  jury. — Corbett  v. 
Spring  Garden  Ins.  Co.  (Sup.)  1059. 

Action  on  policy. 

Judgment  in  action  on  mutual  insurance 
premium  note  may  be  for  full  amount  of  the 
note,  and  execution  can  issue  only  for  amount 
due.— Taylor  v.  Port  JetEerson  Milling  0>.  (Sup.) 
807. 

Provision  that  insured  shall  furnish  proofs  of 
loss  within  00  days  constitutes  condition  prece- 
dent to  recovery  on  policy. — Sergent  v.  London  & 
Liverpool  &  Globe  Ins.  Co.  (Sup.)  504. 

Whether  delay  of  53  days  in  giving  notice  of 
loss  was  excusable  though  policy  required  imme- 
diate notice,  held  a  question  for  the  jury. — Solo- 
mon V.  Continental  Ins.  Co.  (Super.  N.  Y.)  759. 

Aooideat  inanranee. 

A  bank  cashier  who  goes  into  a  sawmill  to 
have  lumber  out  for  use  in  the  bank  will  not  be 
held,  as  a  matter  of  law,  to  have  voluntarily  ex- 
posed himself  to  danger.— Hess  v.  Van  Auken 
(Com.  PI.)  126. 

Interest. 

See  "Usury." 

On  legacies,  see  "Wills." 

Interlocutory  Judgment. 

See  "Appeal." 

Intermediate  Order. 

See  "AppeaL" 


I  M'l'  K  H.PT.H!  ATlTgR, 

Action  of  interpleader  cannot  be  malntakri 
by  one  of  aeveral  claimants  for  fond  ia  th» 
hands  of  third  person. — Wenstrom  £Slectiic  Cc 
V.  Bloomer  (Sap.)  90a 


Interventioii. 


See  "Parties" 


nrroxicATiNa  iiiauoBa 

Excise  commiwfrionwB  cannot  leeonaider  tte: 
action  in  granting  an  application  to  transfer  i 
license,  though  the  written  certificmte  had  vt 
been  iasaed.— People  v.  Wells  (Snp.)  9TS. 


JUDGE. 

Provirion  for  iwjmient  by  city  of  New  Tort 
to  justices  in  the  First  department  of  snm  in  ii- 
dition  to  their  salary  is  not  an  increase  'f 
salary,  within  the  prohibition  of  the  conain^ 
tion.— People  v.  Fitch  (Super.  N.  T.)  21& 

When  police  justice  will  be  removed  from  of- 
fice for  miscondact — In  re  Qnigley  (Sap.)  S!S. 


JUDGMENT. 

Enforcement  of,  see  "Contempt" 
Motion  to  open,  eftect  of  laches, 


"JIa«- 


fjges.' 
cc     ■ 


conviction,  see  "Criminal  Law." 
Opening  default  see  "Divorce." 
Rendition  by  justice,  see  "Justices  of  the  Pn.^. 
Satisfaction  of,  see  "Attorney  and  Client." 
When  interlocutory,  see  "Appeal." 

Judgment  based  on  a  speculative  mrtbr'^i  cf 
computation  cannot  be  sustained. — ^Robicsoi  t. 
Ficken  (Com.  PI.)  IIS. 

By  default. 

Default  judgment  entered  by  frand  mv  )» 
opened  after  death  of  debtor,  so  as  to  aUov  k:« 
administrator  to  defend. — Hartigan  v.  i^it--. 
(City  Ct  N.  Y.)  220. 

Validity  of  proposed  defense  win  not  be  <^- 
sidered  on  apidication  to  open  default  nr.i^'^ 
clearly  frivolous. — Benedict  v.  Amonx  tS'-.  ' 
903. 

Application  to  open  default  will  not  be  lifr.:-: 
on  ground  that  proposed  defense  is  oncoaKiU-  j 
able. — Benedict  v.  Arnoux  (Sup.)  905. 

B«ndition  and  entry. 

Judgment  in  favor  of  the  defendant  acair^. 
codefendant  cannot  be  rendered  contrary  ta  xii- 
ory  of  complaint  which  such  defendant  tw- 
serted  in  answer.— Felter  v.  Maddodc  (Com.  Fi 
292. 

When  plaintiff  is  entitled  to  a  jodrn^ 
against  one  of  several  joint  defendants.— B*^ 
V.  Rogers  (City  Ct.  N.  Y.)  920. 

Action  tried  on  theory  that  defendant  w3l<  :> 
dividually  liable  for  claim  sued  on  bars  ssl-*- 
qnent  action  to  charge  him  as  surviving  pmrc--. 
—Wilcox  T.  OUchrist  (Sap.)  6U& 
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here  claim  against  decedent  is  referred, 
niont  on  report  of  referee  is  conclusire  as  to 
:8  of  parties.— Wilcox  t.  Gilchrist  (Sup.)  ti08. 
junction  against  certain  acts  bars  a  snbse- 
t  action  for  damages  for  such  acts  as  were 
uitted  before  tie  injunction  was  granted. — 
rlied  t.  Whaley  (Sup.)  640. 

dgment  in  action  in  which  qaestions  of  law 
H  are  involved  is  as  conclusive  as  if  issues 
ict  as  well  as  of  law  were  involved.— Henck 
nrnes  (Sup.)  840. 

>ci8ion  overmling  a  demurrer  is  not  res  judi- 
where  thepartjf  demurring  pleads  over.— 
miough  T.  Pence  (Sup.)  986. 

Foreign  JndKinent. 

vroign  judgment  is  not  eondnsive  in  New 
;  ns  to  facts  involved.— In  re  Gaines'  Will 
>.)  398;  In  re  Perkins.  Id. 

lateral  attaok. 

■cree  in  action  to  foreclose  mortgage  direct- 
a  sale  of  lands  not  described  in  complaint 
Old,  and  may  be  collaterally  attacked. — 
ip  V.  McCabe  (Snp.)  425. 

eadment  and  oorreotloa. 

motion  to  modify  judgment  cannot  be  made 
re  judge  other  than  the  one  who  rendered 
judgment— New  York  Security  &  Tmst  Co. 
ipman  (Sup.)  65. 

nal  judgment  cannot  be  amended  so  as  to 
ige  a  ruling  on  the  law  or  alter  the  decision 
he  merits.— Heath  v.  New  York  Building 
1  Banking  Co.  (Snp.)  454. 

dgment   against   party   sued   by   a   wrong 
;,  and  not  appearing  in  the  action,  is  a  nul- 
and   cannot   be   amended. — Schoellkopf   v. 
eis  (Com.  PI.)  736. 

atiag. 

itice  of  district  court  has  no  power  to  vacate 
ment  —  Zimmermann  v.  Blo«h  (Com.  PI.) 

liable  mUef. 

^en  ignorance  of  fact  will  not  famish 
ad  for  equitable  relief  from  judgment.- 
opolitan  El.  By.  Co.  v.  Johnston  (Sup.)  49. 

Jndldal  Notloe. 

'Evidence." 


JTTDICIAIi  SALES. 

lignee  of  purchaser  who  procures  himself 
made  party  to  original  suit  may  be  com- 
I  to  complete  purchase. — Archer  v.  Archer 
)  410. 

Jurisdiction. 

Appeal";  "Courts." 

trSTICES  OF  THE  FEAOE. 

Igment  rendered  by  justice  after  the  four 
prescribed  by  Code  Civ.  Proc.  «  3015.  with- 
Ibnsent  of  parties,   is   void. — Beardsley  v. 
(Co.   Ct.)  926. 
V.32N.Y.S.— 74 


IiaclieB. 

Ground  for  refusal  to  bring  in  new  parties,  see 
"Parties." 

to  open  default,  see  "Mortgages." 

Of  holder  of  bill  of  lading,  see  "Carriers." 
Proceeding  to  sell  decedent's  land,  see  "Execu- 
tors and  Administrators." 

liANDLOBD  AND  TENANT. 

Liability  for  rent,  see  "Assignment  for  Benefit 

of  Creditors." 
of  lessee  for  waste,  see  "Waste." 

When  evidence  is  sufficient  to  sustain  finding 
that  there  was  not  a  surrender  and  acceptance. 
— Reqna  v.  Domestic  Pub.  Co.  (Com.  PI.)  125. 

Tenant  who  enters  under  lease  for  one  year, 
and  holds  over,  renews  for  another  year  on 
same  terms.— Johnson  v.  Doll  (Com.  PI.)  182. 

Character  of  tenancy  from  month  to  month 
is  not  changed  by  promise  of  landlord  to  give 
due  notice  to  quit — Simpson  v.  Masson  (Com. 
PI.)  136. 

Notice  to  quit  need  not  be  served  by  a  mar- 
shal or  person  deputized  by  justice,  but  may  be 
served  by  anybody. — Simpson  v.  Masson  (Com. 
PI.)  136. 

Service  of  notice  to  quit  on  tenant  from  month 
to  month  may  be  made  by  delivery  of  original. 
— Simpson  v.  Masson  (Com.  Fl.)  186. 

Service  of  notice  to  quit  on  tenant  from  month 
to  month  need  not  be  made  by  affidavit  in  sum- 
mary proceedings.  —  Simpson  v.  Masson  (Com. 
PI.)  136. 

Surrender  of  lease  containing  express  cove- 
nant to  pay  rent  cannot  be  inferred  by  mere  oc- 
cupancy by  assignee  of  lessee,  and  acceptance 
of  rent  from  him  by  lessor. — Wallace  v.  Din- 
niny  (Com.*  PI.)  159. 

Action  for  breach  of  covenant  against  waste 
will  lie  against  lessee  where  the  waste  was  com- 
mitted by  assignee  of  lease.— Donald  v.  Elliott 
(Cir.  Ct.)  821. 

Complaint  in  sammary  proceedings  for  land 
sold  under  mortgage  had  insufficient  in  not 
stating  that  the  mortgage  contained  a  power 
of  sale.— Cowdrey  t.  Turner  (Snp.)  889. 

Iieases. 

See  "Landlord  and  Tenant" 

Iiegacies. 

See  "WUls." 

Taxation  of,  see  "Descent  and  Distribution." 

Letter  of  Credit. 

See  "Negotiable  Instruments." 

LTRTTTi  AND  SLANDEIL 

Complaint  whidi  fails  to  allege  special  dam- 
ages may  be  amended  in  that  particular. — Elt>- 
gerald  v.  Geils  (Sup.)  306. 
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ATerments  in  pleadings,  if  relevant  and  mate- 
rial, are  priTileged,  though  false  and  malicious. 
—Link  T.  Moore  (Sup.)  iSl. 

license. 

To  sell  liqaor,  see  ''Intoxicating  Ldquors." 

liens. 

see  "Attachment";  "Attorney  and  Client"; 
"Chattel  Mortgages";  "Innkeepers";  "Judg- 
ment"; "Mechanics'  Liens";  "Mortgages." 

life  Insurance. 

See  "Insorance." 


T.TMTTATION  OF  ACTIONS. 

Time  within  which  infant  mar  sue  is  not  ex- 
tended where  statutory  period  does  not  expire 
within  one  year  after  infant  obtains  majorilgr. — 
•Jagua  y.  Goetz  (Com.  PI.)  144. 

Payment  of  principal  or  interest  stops  mn- 
ning  of  statute  against  debt. — Steven  t.  Lord 
<Snp.)  309. 

Statute  begins  to  run  against  amount  ascer- 
tained on  settlement  from  time  of  settlement. — 
Agan  v.  File  (Sup.)  1066. 

Statute  does  not  begin  to  run  against  surety 
who  pays  debt  after  death  of  principal,  until 
personal  remesentative  of  principal  is  appoint- 
ed.—In  re  Howard's  Estate  (Snrr.)  1098. 

liquors. 

See  "Intoxicating  Liquors." 


lilTEBABT  PSOPBHTT. 

Depositing  book  in  congressional  library  in  an 
ineffectual  attempt  to  obtain  a  copyright  is  not 
a  publication,  so  as  to  deprive  the  owner  of  his 
literaiT  property. — Jewellers'  Mercantile  Agen- 
cy v.  Jewellers'  Weekly  Pub.  Co.  (Sup.)  41. 

Errors  in  defendant's  directory  similar  to 
those  found  in  a  book  previously  compiled  by 
plaintiff  show  an  appropriation  of  matter  con- 
tained in  plaintiffs  oook. — Jewellers'  Mercan- 
tile Agency  v.  Jewellers'  Weekly  Pub.  Co. 
(Sup.)  41. 

Printing  book,  and  placing  it  in  the  hands  of 
person  under  an  agreement  restricting  its  use, 
and  stipulating  that  it  is  not  sold,  is  not  a  pub- 
lication.—Jewellers'  Mercantile  Agency  v.  Jew- 
ellers' Weekly  Pub.  Co.  (Sup.)  41. 

lioan  Associations, 
flee  "Building  and  Loan  Associations." 

Maintenance. 

See  "Champerty  and  Maintenance." 


MAUOIOXrS  PBOSEOUnOB. 

Evidence  Itdd  not  sufficient  to  connect  defrai- 
ant  with  the  prosecution  against  plaintiff.— Pig' 
cell  T.  Long  Island  City  (Sap.)  3QS. 

M&a&fflag .  Agents. 

Service  of  summons  on,  see  "Writs." 
MANDAMUS. 

Mandamus  will  not  lie  to  determine  divnted 
title  to  office.— Tom^  ▼.  Stiner  (Cms.  PL)  277. 

MABBIAGE. 

See,  also,  "Divorce";  "Hnstwnd  and  Wife." 

Evidence  in  an  action  to  annul  marriage  Hi 
not  sufficient  to  corroborate  declarations  of  gu- 
ty.— (Chambers  v.  Chambers  (Sup.)  875. 

Married  Woman. 

See  "Dower";  "Husband  and  Wife." 

MarsTiaTIng  Assets. 

See  "Mortgages." 

MASTER  AND  SERVANT. 

Contract  of  employment  Md  to  entitle  cn- 
ploy6  to  compensation  only  while  actoiUly  a- 
gaged  in  bis  employer's  service.— Orana  t.  liei- 
tenhein  (Sup.)  468. 

Insurance  company  which  agrees  to  pky  a^csi 
commissions  on  "policies  issned"  thronsfa  plaii- 
tifTs  instrumentality  cannot  escape  liability  bT 
arbitrarily  refusing  to  accept  risu  procured  ty 
plaintiff. — Madden  v.  Equitable  Life  Aaaur.  Scv. 
of  the  United  States  (Super.  N.  Y.)  7S2. 

Iiisblllty  to  third  persona. 

Where  there  is  evidence  in  an  action  for  k- 
juries  alleged  to  have  been  caused  by  the  ne$.- 
gence  of  defendant's  servant  that  the  injcn' 
was  caused  by  a  third  person,  the  coort  mcs^ 
instruct  that  defendant  is  not  liable  if  the  in- 
jury was  caused  by  such  third  person. — Kd? 
V.  Cohoes  Knitting  Co.  (Sup.)  459. 

Master  is  liable  for  acts  of  servant  done  h 
prosecution  of  master's  business,  thoogh  k: 
within  instructions. — ^Tiemey  v.  Syracuae.  B.  A 
N.  Y.  R.  Co.  (Sup.)  627. 

When  master  is  not  relieved  front  Uabilitr  f~ 
negligence  of  a  servant  by  fact  that  aemr: 
was  under  the  control  of  third  person.— Duw- 
Ourrier  v.  Henderson  (Sup.)  963. 

Me|dlcenoe  of  mnater. 

Whether  master  failed  to  fnndah  safe  appli- 
ances for  use  of  servant  hdd  a  question  for  the 
jury.- Bennett  v.  Greenwich  &  J.  R.  Oa  (Sea. 
457. 

Evidence  of  general  reputation  of  servant  > 
admissible  to  charge  master  with  notice  of  hu 
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ncompetency.— Park  t.  New  York  Cent.  &  H. 
EL  U.  Co.  (Sup.)  482. 

Railroad  company  is  liable  to  brakeman  for 
Qjaries  caused  by  placing  iron  rails  on  car  of 
nsuflicient  length. — Redington  T.  New  York, 
).  &  W.  Ry.  Co.  (Sup.)  535. 

Question  whether  master  furnished  safe  place 
or  eerrant  to  work  hdd  a  question  for  the  jury. 
-Conway  t.  New  York  Cent  &  H.  B.  R.  Co. 

City  Ct  N.  Y.)  92L 

Tellow  serv-anta. 

Allowing  loaded  car  to  stand  without  brakes 
)eing  set  is  negligence  of  company,  and  not  of 
ellow  servants,  where  no  rules  were  made  for 
uth  cases.— Redington  v.  New  York,  O.  &  W. 
ty.  Co.  (Sup.)  535. 

When  employes  of  railroad  companies  using 
ame  track  are  not  fellow  servants. — Tiemey  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  (Sup.)  627. 

Uaks  of  employment. 

When  it  is  error  to  hold  as  a  matter  of  law 
tiat  servant  assumes  risks  incident  to  defective 
ondition  of  door  to  elevator  shaft. — Simmona  y. 
'eters  (Sttp.)  680. 

When  risks  of  employment  are  assumed  by 
errant — Schliermann  v.  Hammond  Typewriter 
k».  (Super.  N.  Y.)  748. 

Material  Men. 

lee  "Mechanics'  Uena." 

Measure  of  Damag^es. 

lee  "Damages." 

Measures. 

lee  "Surreys  and  Surveyors." 

MECHANICS'  UEira. 

Medtanic's  lien  may  be  obtained  for  work 
one  with  the  owner's  consent,  though  no  pre- 
ious  contract  was  made  with  him. — ^Marshall 
.  CJohen  (Com.  PI.)  283. 

When  order  on  owner  given  by  contractor 
Ikes  precedence  of  material  man's  lien.— New- 
lan  V.  Levy  (Sup.)  567. 

Order  canceling  a  lien  without  recniring  de- 
osit  to  secure  the  same  is  void.  —  Fischer  v. 
Insaey  (Super.  N.  Y.)  762. 

Where  lessor  agrees  before  execution  of  lease 
lat  lessee  may  make  certain  improvements,  the 
DBt  to  be  deducted  from  rent  no  lien  for  the 
'ork  done  is  acquired,  as  against  lessor.— Regan 
.  Borst  ((3om.  PI.)  810. 

When  recital  in  lease  that  the  premises  are 
>  be  used  for  purpose  for  which  they  are 
lien  unfitted  is  not  a  consent  that  lessee  may 
lake  repairs.— Regan  v.  Borst  (Com.  PI.)  810. 

Judgment  of  foreclosure  may  include  items 
ot  due  when  action  was  commenced. — Ringle 
.  Wallis  Iron  Works  (Sup.)  lOlU 


19 

See  "Evidence." 
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In  action  to  foreclose,  plaintiff  may  bo  re- 
quired to  account  as  trustee  of  dpfptiilnnt  under 
mortgagor's  will,  and  amount  found  due  «s  such 
trustee  may  be  set  off  against  amount  flue  on 
mortgage.— Ingalabe  v.  Murphy  (Sup.)  5(59. 

When  costB  of  partition  of  mortgaged  land 
cannot  be  deducted  from  the  proceeds  of  sale 
before  satisfaction  of  mortgage.— Seller  t.  An- 
tiedel  (Sup.)  575. 

Recording  assignment  of  mortgage  is  notice 
thereof  to  purchaser  of  equity  of  redemption. — 
Lamed  y.  Donavan  (Sup.)  731. 

Defendant  in  action  to  redeem  from  mortgage 
may  show  that  at  time  of  foreclosure  plaintifC 
had  not  accepted  the  deed  under  which  he  claims. 
— Russ  V.  Stratton  (Super.  N.  Y.)  767. 

Mortgage  which  has  been  paid  may  be  kept 
alive  where  rights  of  third  persons  have  not  in- 
tewrened.— Bogert  v.  Strilcer  (Com.  PI.)  815. 

When  satisfaction  by  tenant  in  common  of 
mortgage  held  by  him  <hi  premises  owned  in 
common  operates  in  favor  of  his  cotenant. — 
Cambreiing  v.  Graham  (Sup.)  843. 

When  decree  of  foreclosure  of  mortgage  made 
by  life  tenant  is  ineffectual  to  cut  off  rights  of 
remainder^men.— Roarty  y.  McDermott  (Sup.) 
853. 

When  motion  to  mien  decree  will  be  denied  on 
ground  of  laches. — Meyer  t.  Mallon  (Snp.)  888. 

AfiSdayits  of  sale  must  be  filed,  where  mort- 
gagee becomes  purchaser. — Cowdrey  v.  Turner 
(Sup.)  888. 

Extenrion  of  time  to  pay  mortgage  debt  does 
not  affect  provision  that  debt  may  be  declared 
due  for  certain  defaults  of  mortgagor.— Weber 
T.  Hnerstel  (Snp.)  1108. 

Motion. 

Sec  "Practice  !n  avil  Oases." 

MUNICIPAL  COBPOBATIONS. 

See,  also,  "Towns." 

Defective  sewer,  action  for  damages,  see  "Es- 
toppel." 
■4 

Municipal  corporations  can  exercise  only  such 
nowers  as  are  expressly  granted  or  are  neces- 
sarily or  fairly  implied  in  or  incidental  thereto. 
—Armstrong  v.  Village  of  Ft  Edward  (Sup.) 
433. 

When  removal  of  trees  by  street  commis- 
sioners will  be  enjoined. — ^E>vans  v.  Board  of 
Street  Com'rs  of  City  of  Hudson  (Sup.)  547. 

Ofieers  and  agents. 

Decision  of  police  commissioners  discharging 
policeman  is  entitled  to  same  presumption  in  its 
favor  as  a  verdict. — People  v.  Board  of  Police 
Com'rs  (Sup.)  18. 

It  is  not  improper  for  a  commissioner  to  sit  on 
the  trial  of  a  charge  against  a  policeman  mere- 
ly because  he  had  been  challenged  for  preju- 
dice.—People  v.  Board  of  Police  Com'rs  (Sup.) 


Refusal  of  police  commissioners  to  postpi'-/" 
hearing  of  charges  against  policeman  is  dis^r- 
tionary  with  them.— People  v.  Board  of  Poli^ 
C^om'rs  (Sup.)  18. 

Testimony  of  keeper  of  bawdyhonse  that  ;!;^ 
paid  policeman  money  for  immunity  in  her  bu<i- 
ness  held  sufficiently  corroborated  to  sustain  de- 
cision dismissing  the  policeman.  —  People  v. 
Board  of  Police  Com'rs  (Snp.)  18. 

When  charges  against  several  policemen  nny 
be  heard  together. — People  v.  Board  of  Poli« 
Com'rs  (Sup.)  18. 

Attendant  on  court  of  general  sessions  is  an 
officer  of  the  court,  and  not  of  the  city  of  X<^ 
York,  and  not  within  section  55  of  the  conaiH- 
dation  act,  providing  that  any  officer  of  the  ottr 
who  accepts  any  office  of  the  United  States  or 
of  the  state  forfeits  his.  office  under  the  city.— 
O'Brien  v.  City  of  New  York  (Snp.)  34. 

Decision  of  police  commissioners  dischargitc 
policeman  will  be  reversed  where  it  is  sopi»r:- 
ed  only  by  the  uncorroborated  and  self-contra- 
dictory testimony  of  the  keeper  of  house  of 
prostitution. — People  v.  Martin  (Sap.)  983. 

Evidence  Md  sufficient  to  sustain  finding  of 
police  commissioners  that  charge  against  police- 
man is  true. — People  v.  Martin  (Snp.)  971. 

I.UblIlty  for  torts. 

Statute  giving  entire  charge  and  control  <4 
sewers  to  drainage  commissioners,  Mrho  m.^v 
sue  and  be  sued,  does  not  relieve  village  fri.t3 
liability  for  nuisance  in  manner  of  maintainiL; 
lewer.  —  Bolton  t.  YiUage  of  New  Bodi«ur 
(Sup.)  442. 

Village  is  liable  for  creating  and  maintaiDin: 
nuisance.  —  Bolton  v.  Village  of  New  RocfarU-.' 
(Sup.)  442. 

City  Is  not  liable  for  injuries  caused  by  d>- 
fective  plan  of  construction  of  drain. — Schreiber 
T.  City  of  New  York  (Super.  N.  YJ  744. 

Control  of  streets. 

Trustees  of  village  of  Fairport  may  compel  re- 
moval of  sidewalk  which  is  not  constmcted  --is 
established  line. — Moore  y.  Village  of  Fairpi^ 
(Sup.)  633. 

When  notice  to  remove  obstruction  need  c- 
specifically  describe  it.  —  Moore  v.  ViUage  uf 
Fairport  (Sup.)  633. 

Pabllo  latproTementa. 

A  sewer  consisting  of  iron  pipe  fdaced  in  Ktr^n 
to  supersede  a  former  sewer  consistiQC  •-•f  < 
smaller  pipe  is  a  new  sewer. — Denise  v.  Villsc* 
of  Fairport  (Sup.)  97. 

The  fact  that  assessors  adopted  nniform  rat* 
on  one  street,  and  a  different  nniform  rate  <-3 
another  street,  does  not  raise  presumption  tiu; 
they  failed  to  assess  according  to  ratio  of  hes-^ 
fits.— Denise  v.  Village  of  Fairport  (Sup.)  97. 

QThe  Fairport  village  charter  does  not  reqG:>^ 
local  assessment  to  be  verified  by  oath  of  as- 
sessors.— Denise  v.  Village  of  Fairport  (Sor  • 
97. 

Under  the  Fairport  village  charter,  a  "n^-w" 
sewer  may  be  constructed  in  a  street  in  whi.-*!  .■' 
an  existing  sewer. — Denise  v.  Village  of  Fair- 
port  (Sup.)  97. 


Digitized  by 


Google 


INDEX. 


Whether  assessors  erred  in  judgment  in  mak- 
ing assessment  will  not  be  considered  in  action 
to  enjoin  collection.— Deuise  v.  Village  of  Fair- 
port  (Sup.)  97. 

Brooklyn  City  Charter  (Laws  1888,  c.  583, 
tit.  10,  i  6)  does  not  exempt  city  from  liability 
tor  work  done  in  opening  the  street  where  pro- 
(;eeding  was  discontinued  and  an  assessment 
thereby  prevented. — Palmer  t.  City  of  Brooklyn 
;City  Ct  Brook.)  739. 

When  work  on  sewer  is  not  "in  progress," 
irithin  meaning  of  statute  requiring  all  work 
io  be  done  by  contract,  except  work  in  progress, 
nrhich  is  autiiorized  to  be  done  otherwise  than 
in  the  contract.— Boas  y.  City  of  New  York 
iSup.)  967. 

Murder. 

See  "Homicide." 

Mutual  Benefit  Inauraaoe. 

See  "Insurance." 

Necessaries. 

See  "Parent  and  Child." 

NEaUGENCB. 

See.  also,  "Carriers";  "Damages";  "Highway*"; 
"Horse  and  Street  Railroads";  "Master  and 
Servant";  "Municipal  Corporations";  "Rail- 
road Companies";  "Towns. 

Carrying  exploaivea,  see  "Shipping." 

Evidence  held  sufficient  to  show  prima  focie 
that  defendant  was  negligent  in  providing  im- 
properly spliced  wire  rope  for  hoisting. — Mason 
v.  Tower  Hill  (3o.  (Sup.)  36. 

Injury  of  person  on  sidewalk  by  brick  falling 
from  a  building  in  course  of  construction  raises 
presumption  that  builder  was  negligent— Dohn 
v.  Dawson  (Sup.)  59. 

Whether  driver  of  wagon  with  which  street 
car  collided  was  ^ilty  of  contributory  negli- 
gence lidd  a  question  for  the  jury. — McConnell 
V.  Atlantic  Ave.  R.  Co.  (City  Ct.  Brook.)  114. 

It  is  a  question  for  the  jury  whether  plain- 
tifTs  conduct  in  presence  of  sudden  danger  was 
contributory  negligence. — Nicholsburg  v.  Se<s 
ond  Ave.  K.  Co.  (Com.  PI.)  130. 

Evidence  held  not  sufficient  to  charge  owner  of 
apartment  house  with  knowledge  of  dangerous 
character  of  mat  in  hall. — McCabe  v.  Kastena 
(Com.  PI.)  249. 

One  who  puts  dangerous  animal  in  place  that 

he  knows  the  public  are  in  the  habit  of  traveling 
Is  liable  for  injuries  caused  by  the  animal, 
thoujth  the  place  was  not  a  highway. — Mahoney 
V.  Dwyer  (Sup.)  346. 

Condition  of  place  before  and  after  accident 
may  be  shown  for  the  purpose  of  proving  Its 
cou.lition  at  time  of  accident — Woolsey  v.  Trus- 
tees of  Village  of  EUenville  (Sup.)  543. 

Village  ordinance  prohibiting  leading  horse  on 
sidewalk  is  admissible  in  action  for  injury  caused 
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Notary  Public 

See  "Office  and  Officer." 

Notes. 

See  "Negotiable  lustruments." 

Nuisance. 

Liability    of  Tillage,  see  "Municipal    Corpora- 
tions." 

OFFICE  AND  OFFICEB. 

See,  aloo,  "Oorporations";  "Receivers." 
Determining  disputed  title,  see  "Mandamus." 
Of  city,  see  "Municipal  Corporations." 
Removal  of  police  justice,  see  "Judge." 

Notary  public  is  a  pablic  officer,  within  Const 
art.  13,  J  5,  relating  to  forfeiture  for  using  free 
pass.— People  v.  Rathbone  (Sup.)  108. 

When  term  "suspend"  is  equivalent  to  "dis- 
charge" held  a  question  for  the  jury.— Pox  v. 
City  of  New  Yorii  (Com.  PI.)  267. 

When  street  commissioner  is  not  guilty  of  dis- 
obeying order  of  trustees  so  as  to  justify  his 
removal. — People  t.  Mace  (Sup.)  335. 
Wben  board  of  education  may  remove  em- 
loyfi,  though  an  honorably  discharged  soldier. — 
~eople  V.  Board  of  Education  (Sup.)  377. 

Board  of  commissioners  of  improvements  of 
town  of  Westchester  have  perpetual  succession 
by  means  of  its  own  members  filling  vacancies. 
— Jarvis  v.  Waterbury  (Sup.)  389. 

Application  for  rdnstatement  on  the  ground 
that  relator  was  an  honorably  discharged  sol- 
dier hdd  barred  by  laches.— In  re  GafEney  (Sup.) 
873. 

Comptroller  cannot  draw  warrant  for  salary  of 
clerk  in  civil  service  of  state  without  certificate 
of  appointment  from  cleric  of  civil  service  com- 
missioner, where  compensation  does  not  exceed 
four  dollars  per  day,  though  appointee  was  a 
veteran  of  the  late  war.  —  People  v.  Roberts 
(Sup.)  711. 

Opening  and  Closing. 

See  "Trial." 

Opinion  Evidence. 

See  "Evidence." 

Options. 

See  "Contracts";  "Vendor  and  Purchaser." 

Orders. 

When  intermediate,  see  "Appeal." 

PABENT  AND  CHILD. 

When  father  is  liable  for  necessaries  furnished 
to  infant  son.- Manning  v.  Wells  (Sup.)  601. 


,         Park  Commissioners. 

See  "Municipal  Corporations." 

Parol  Contract. 

See  "FrandB,  Statute  ot" 

Parol  Evidence. 

See  "Evidence." 


PABTIES. 

Who  may  sue,  tee  "Action." 

Authority  to  purchaser  of  corporate  stock  M 
sue  in  name  of  seller  to  establish  his  rights  itld 
po'sonal  to  purchaser. — MacVeagh  v.  ContiDCD- 
tal  Trust  Co.  of  City  of  New  York  (Snp.)  196l 

When  new  defendants  will  be  broaght  in.— 
Hilton  Bridge  Const  Co.  v.  Gonvemeor  &  0. 
R.  Co.  (Sup.)  514. 

When  motion  to  bring  in  new  defendiuit5  vC. 
not  be  denied  on  the  ground  of  laches. — Hil'o 
Bridge  Const  Co.  v.  Oonvemenr  &  O.  R.  Ca 
(Sup.)  514. 

Mortgagee  Add  a  proper  party  plaintitF.  i$ 
well  as  assignee  of  tne  mortgage,  in  action  f 
declare  mortgage  a  lien  on  premises  which  bad 
been  omitted  by  mistake. — Spragne  ▼.  Cochin 
(Sup.)  572. 

In  action  for  mon^  had  and  received  no  p  .-- 
son  other  than  the  one  in  possession  of  the  ie''- 
ey  need  be  made  defendant — Walsh  t.  Katicarl 
Broadway  Bank  (Com.  PI.)  734. 

In  an  action  at  law  to  recover  money.  rtK 
fact  that  tiiird  person  claimed  such  money  li'-^ 
not  entitle  him  to  intervene.— Britton  v.  Boki- 
(Snp.)  882. 

When  all  guarantors  are  necessary  parties  i^ 
fendant  to  an  action  on  the  gnarantT.- Mat- 
thiessen  v.  Bartlett  (Snp.)  981. 

Complaint  held  not  to  show  on  ita  face  s  i*- 
fect  of  parties  defendant— Oibaoa  t.  BlaUeT 
(Sup.)  1006. 

In  an  action  on  a  contract  signed  by  dettai- 
ant  in  his  individual  name,  defendant  may  Ac^r 
that  he  and  others  were  partners  under  ibA 
name,  of  which  plaintifF  nad  knowledge,  ui 
that  he  signed  the  contract  for  the  firm.— Mir- 
er T.  Frankfdd  (Sup.)  1007. 


PABTNESSHIP. 

Money  withdrawn  from  firm  assets  by  r*^| 
ner,  and  paid  to  individual  creditors,  ceasf*  M 
be  partnership  assets.- Felter  v.  Maddock  (Cell 
PI.)  292.  I 

When  rule  that  estate  of  deceased  parT« 
cannot  be  charged  with  partnership  debts  cia' 
remedies  against  surviving  partners  have  ti>-a 
exhausted,  does  not  apply.  —  Steven  v.  U-ti 
(Sup.)  309. 

Evidence  hM  sufficient  to   present   qa--<' 
for  jury  whether  parties  intended  as  betwMI 
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themselTes  to  become  partnerB.— People  t.  Wi- 
man  (Sap.)  1037. 


Fassengen. 


Se«  "Carrien." 

PAYMENT. 

See,  also,  "Accord  and  Satisfaction.'* 
Extending  time  of,  aee  "Contracts." 
Into  court,  see  "Tender." 
To  agent,  effect,  see  "Principal  and  Agent." 

When  deliTOT  to  creditor's  agent  of  check 
payable  to  creditor  is  a  payment  of  the  debt. — 
Sage  T.  Bnrton  (Sap.)  1122. 

Ferformanoek 

Of  contracts,  see  "Contracts." 

Fenonal  Iiviuries. 

See  "Damages";  "Negligence." 

Personal  Bepresentatlvea. 

See  "Executors  and  Administrators." 

Physical  Examination. 

See  "Damages." 

PTiEAT)iyQ. 

False  answer,  see  "Ciontempt." 
Privilege  of,  see  "Libel  and  Slander." 

Addition  of  words  "assignee,  etc.,"  to  name  of 
defendant  in  title  Itdd  merely  desc^tiopersonae. 
—Draper  ▼.  Salisbury  (Super.  N.  Y.)  757. 

Complaint. 

Complaint  htld  to  state  single  cause  of  action. 
-Wood  T.  Harper  (Sup.)  880. 

Ciomplaint  which  alleges  eviction  of  plaintiff 
from  his  land,  and  also  malicious  arrest  of  plain- 
tiff, Md  to  state  bat  one  cause  of  aenon.— 
Bahr  t.  Boley  (Sop.)  881. 

Dernvnev. 

On  demurrer  to  separate  defense  contained  in 
answer,  the  court  will  only  consider  the  com- 
plaint, the  separate  defense  demunred  to,  and 
the  answer. — Delaney  t.  Miller  (Sap.)  606. 


Answer  cannot  be  dismissed  on  the  trial.— Per- 
kins V.  Brainard  Quarry  Co.  (Com.  PI.)  230. 

In  an  action  to  enjoin  the  operation  of  an  el- 
evated railroad  In  the  street  in  front  of  plain- 
tiff's premises,  a  supplemental  answer  may  be 
filed  setting  up  stipulation  by  plaintiff,  given  in 
a  proceeding  to  condemn  plaintiff's  easements, 
Mt  to  interfere  with  defendant's  possession 
pending  appeal  from  the  award. —T?nrdy  v. 
Manhattan  ByT  (Jo.  (Com.  PI.)  275. 

Answer  which  alleges  as  a  defense  two  con- 
tracts, different  in  their  terms,  neither  of  which 
refers  to  the  other,  should  allege  that  they  are 
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Polluting:  Stream. 

See  "Waters  and  Water  Courgea." 

Poor  Person. 

Leave  to  aae  as,  lee  "Costs." 

FOWEBS. 

ExecQtlon  by  trustee  of  deed  to  public  board, 
at  whose  instance  the  trust  property  had  been 
condemned  for  public  use,  held  not  an  execution 
by  the  tiustee  of  a  power  of  sale. — Pease  y.  Gil- 
lette (Sup.)  102. 

Will  Aeid  to  give  testatrix  a  general  power  of 
sale.— McCready  t.  Metropolitan  Life  Ins.  Co. 
(Sap.)  489. 


PBAOnCE  IN  OlVlli  CASES. 

See,  also,  "Appeal";  "Continuance." 
Discontinuance,  see  "Creditors'  Bill." 

Entry  of  word  "discontinuance"  on  calendar 
is  not  alone  sufficient  to  prove  a  discontinu- 
ance.—Bingle  V.  Wallis  Iron  Works  (Sup.)  1011. 

Cause  will  not  be  preferred  on  the  calendar, 
unless  Code  Civ.  Proc.  §  793,  is  complied  with. 
—Ritchie  T.  Seaboard  Nat  Bank  (Com.  PL) 
1073. 

Preferences. 

See  "Fraudulent  Conveyances." 

Prescription. 

Creation  of  highway  by,  see  "Highways." 

Presumption. 

See  "Evidence." 

As  to  liability  of  indorsers,  see  "Negotiable  In- 
struments." 

Of  negligence,  see  "Carriers";  "Negligence." 

On  appeal,  see  "Appeal." 

That  services  were  gratuitoos,  see  "Executors 
and  Administrators." 


PRINdPAIi  AND  AGENT. 

See,  also,  "Factors  and  Brokers." 
Declarations  of  agent,  see  "Evidence." 

Owner  of  premises  leased  by  agent  without 
disclosing  agency  may  sue  tenant  for  rent- 
Johnson  V.  Doll  (Com.  Pi.)  132. 

Agent  who  solicits  advertisements  has  no  au- 
thority to  agree  that  payments  shall  be  paid  by 
goods  furnished  to  agent  personally. — L  Artiste 
Pub.  Co.  V.  Walker  (Com.  Pi.)  151. 

Authority  of  agent  to  rent  premises  but  not 
to  execute  lease  does  not  include  authority  to 

sulistitnte  ten.nnt   in  a  leaso.— Wallace  v.   Diu- 
niiiy  (Com.  1*1.)  l."i!). 

A  collection  nsienc.r  in  employinp  an  attorney 
to  collect  a  claim  acts  as  principal,  and  not  as 


agent  for  the  owner  of  the  claim. — Dale  v.  Hfp- 
bum  (Com.  PI.)  269. 

Agreement  made  by  the  person  purporting:  to 
act  as  agent,  held  not  ratified  by  statement  ttM 
it  was  "all  right."— Siocum  v.  Oilman  (Sup.)  2lC. 

Principal,  by  accepting  benefits  of  contra-.t 
made  by  agent,  ratifies  the  agent's  act. — ^Wh^elcr 
&  Wilson  Hanurg  Co.  v.  Elberson  (Sap.)  3i>3. 

When  payment  to  agent  discharges  debt  to 
principal. — Maxfield  v.  Carpenter  (Sup.)  3S1. 

Contract  made  by  agent  without  anthority 
hdd  to  have  been  ratified  by  principaL — Merritt 
V.  Bissell  (Sup.)  559. 

Direction  by  defendant  to  pay  for  property 

?nrchased  by  third  person  hHd  to  constitute  de 
endant   original   debtor   of   the   seller. — Henry 
Hess  &  Co.  V.  Baar  (City  Ct.  N.  Y.)  918. 

When  persona  dealing  with  agent  are  diar- 
geable  with  knowledge  that  agent  is  exceed- 
ing his  authority.— M.  Jacoby  &  Co.  v.  Payson 
(Sup.)  1032. 

pbinoipaij  and  sxtsety. 

When  statute  of  limitation  runs  against  surety 
who  pays  debt,  see  "Limitation  of  Actions.' 

One  who  becomes  surety  with  the  understind- 
ing  that  another  surety  shall  be  liable  before 
him  is  not  liable  to  such  other  surety  for  coo- 
tribution.^Schram  v.  Werner  (Sap.)  995. 

When  principal  is  not  chargeable  for  loss  of 
property  which  might  have  been  applied  to  debt 
for  which  surety  was  bound.  —  State  Bank  v. 
Smith  (Sup.)  999. 

Prison. 

Sale  of  prison-made  goods,  see  "Consdtatioiial 
Law." 

Privileged  GommTUiications. 

See  "Libel  and  Slander";  "Witness." 

Probate. 

See  "WIlls.- 

Prooess. 

See  "Writs." 

Profits. 

Loss  of,  see  "Damages." 

Promissory  Notes. 

See  "Negotiable  Instruments." 

Property. 

See  "Literary  Property." 

Public  Improvements. 

I  See  "Municipal  Corporations." 
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PabUo  Policy. 


"Contract*." 

Quarantine. 

"Constitutional  Law";  "Health." 

Bailroad  Oommission. 

It  to  trayel  on  free  pass,  see  "Railroad 
inpanies," 

BATCBOAD  GOMFANIEB. 

also,  "Carriers";  "Eminent  Domain"; 
lorse  and  Street  Railroada";  "Master  and 
rvant." 

lien  railroad  company  is  not  liable  for  fright- 
K  horses  by  whistles  blown  on  approaching 
sing.— Phillips  t.  New  York  Cent.  &  H.  B. 
y>.  (Snp.)  W». 

le  who,  while  crossing  track  on  foot,  fails  to 
ce  approaching  locomotire,  which  he  could 
J  seen,  is  euil^  of  contributory  negligence.— 
ea  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Sup.) 

ridence  that  person  injured  at  railroad  cross 
where  no  flagman  was  stationed  had  for- 
ty seen  flagman  there  is  admissible  on  oues- 
of  contributory  negligence. — Wilbur  v.  Del- 
ire,  L.  &  W.  R.  Co.  (Sup.)  479. 

ontributory  n^Iigence  held  a  question  for 
jury  in  an  action  for  injuries  at  a  crossing, 
ilbur  T.  Delaware,  L.  jc  W.  R.  Co.  (Sap.) 

lestion  of  negligence  and  contributory  negli- 
ge in  an  action  for  injuries  at  a  railroad 
sing  hdd  erroneously  withdrawn  from  the 
.— McPenk  v.  New  York  Cent  &  H.  R.  R. 
(Sup.)  047. 

inst.  1895  does  not  prohibit  railroad  commis- 
ers  from  tniTeling  on  railroad  nasses  issued 
ecretary  of  state. — In  re  Board  of  Railroad 
imissionen  (Snp.)  1115. 

Batiflcatioii. 

lets  of  agent,  see  "Principal  and  Agent." 

Beal-Estate  Agents. 

"Factors  and  Brokers." 


Beargument. 


"Appeal." 


Beasonable  Doubt. 

"Criminal  Law." 

Beoelpts. 

"Accord  and  Satisfaction." 


BBOEIVEBS. 

See,  also,  "Corporations." 

Recover  pendente  lite  does  not  take  title  to 
his  insolvent's  proper^,  but  has  only  right  of 
possession.- Felter  v.  Maddock  (Com.  PI.)  292. 

Receiyer  pendente  lite  may  sue  to  recover  as- 
sets of  his  insolvent- Felter  y.  Maddock  (Com. 
PI.)  292. 

When  receiver  may  be  appointed  on  the  facts 
stated  on  information  and  belief. — Holland  Truat 
Co.  V.  Consolidated  Gas  &  Electric  Light  Co. 
of  Westchester  County  (Sup.)  830. 

Right  of  receiver  to  income  of  property  i«- 
ceived  by  predecessor  will  not  be  determined  on 
application  for  appointment. — Holland  Trust  Go. 
V.  Consolidated  Oas  &  Electric  Light  Co.  of 
Westchester  County  (Sup.)  830. 

Receiver  may  be  appointed  in  an  action  to 
foreclose  a  mortgage,  though  another  had  al- 
ready been  apiminted  in  action  previously 
brought  to  foreclose  the  second  mortgage. — ^Hol- 
land Truat  Co.  v.  Consolidated  Oas  &  Electric 
Light  Co.  of  Westchester  County  (Snp.)  830. 

Becorda 

See  "Evidence." 
Of  deed,  see  "Deed." 
On  appeal,  see  "Appeal." 

Bedemption. 

Of  pledged  property,  see  "Pledge." 


BEFEBENCB. 

Of  claim  against  decedent  see  "Executors  and 

Administrators." 
To  ascertain  damages,  see  "Injunction." 

Right  to  terminate  reference  on  failure  of 
referee  to  file  report  within  statutory  period  is 
not  lost  by  agreement  to  extend  time.— Patter- 
son V.  Knapp  (Sup.)  82. 


bei;easb  and  dischabge. 

Payment  of  part  of  debt  by  person  other  than 
debtor  is  sufficient  consideration  to  support  re- 
lease by  creditor.— Smith  v.  Gould  (Sup.)  373. 

Bemainder. 

Liability  of  remainder-man  for  repairs,  see  "Es- 
tates." 
Taxation  of,  see  "Descent  and  Distribution." 

Bemedies. 
Election  of,  see  "Election  of  Remedies." 

Bemoval. 

Of  officers,  see  "Office  and  Officer." 

Of  police  justice,  see  "Judge."' 

Of  policemen,  see  "Municipal  Corporationa." 
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Beopening  Case. 

See  "Trial." 

BepeaL 

Of  Btatnte,  see  "Statute*." 

BEFLEVIN. 

An  nndertak!ng  may  be  filed  nunc  pro  tunc. 
— Hafelin  t.  BUTerman  (City  Ot.  N.  X.)  91& 

Code  CiT.  Proc.  {  1727,  relating  to  form  of 
verdict,  does  not  apply  to  jnstice  court — Thorn 
T.  WUtbeck  (Co.  Ct.)  1088. 

Besdssion. 

Of  contract,  see  "Equity." 
Of  sale,  see  "Sale." 

Besidenoe. 

See  "Elections  and  Voters." 

Bes  Judicata. 

See  "Judgment" 

Bestitutlon. 

See  "Appeal." 

Betainer. 

Of  attorney,  see  "Attorney  and  Client" 

Beversal. 

See  "AppeaL" 

Bsviow* 

See  "Appeal";  "Certiorari." 

Bevooatton. 

Of  wUl,  see  "WlUs." 

Eight  of  Way. 

In  street,  see  "Horse  and  Street  Railroads.** 

BTPARTATT  BIGHTS. 

Restraining  interference  with,  see  "Injunction." 

Riparian  owner  on  navigable  stream  has  no 
title  to  Ice  thereon,  as  incident  to  ownership  of 
land.— Briggs  t.  Knickerbocker  Ice  Co.  (Sup.) 
95. 

Bisks  of  Employment. 

See  "Master  and  Servant" 


Boada 


See  "Highways." 


SAIiB. 

See,  also,  "Fraudulent  CJonveyance*";  "Ju&al 

Sales";  "Vendor  and  Purchaser." 
Titie  of  buyer,  see  "Execution." 

Acceptance  of  goods  with  the  knowledge  tb: 
they  were  not  according  to  contract  waives  tej- 
er's  right  to  damages,  though  he  protested  t: 
the  time  of  acceptance.— WaJlace,  Mnller  &  Ct. 
T.  Valentine  (Com.  PI.)  121. 

Written  agreement  by  plaintiif  to  keep  in  n- 
pair  for  two  years  a  machine  sold  by  plaint! 
to  defendant  under  a  previous  contract  is  u  c- 
dependent  agreement,  and  doea  not  entitle  it- 
fendant  to  rescind  the  contract  of  sale.— Ids- 
son  Consolidated  Store-Service  Co.  v.  Conr^ 
ham  (Com.  PI.)  129. 

Rescission  of  sale  for  fraud  of  |rarchas«  v. 
not  affect  title  of  pledgee  whose  rij^t  scosk 
before  rescission. — Levy  v.  Carr  (Snp.)  1<£1 

On  delivery  by  seller  of  a  quantity  of  paidi 
exceeding  that  called  for  by  contract,  bujer  mr 
rq)udiate  the  delivery  as  to  the  exoesa— la^ 
V.  Traitel  (Com.  PI.)  1075. 

Sattufliotloii. 

See  "Accord  and  Satisfaction." 

Of  judgment  see  "Attorney  and  CUent* 

Of  mortgage,  see  "Mortgages." 


SOHOOIiS  Ain>  SOHOOIi  DQ- 
TBIOTS. 

Board  of  education  has  power  to  apiioiiit  »< 
gineer  to  operate  heating  apparatus  in  stted 
building.— People  v.  Board  of  Education  (Sa»l 
877. 


Scienter. 


See  "Deceit" 


Secondary  Evidence. 

See  "Evidence." 

Seminaries. 

Residence  at,  see  "Elections  and  Voten.* 

Servant. 

See  "Master  and  Servant" 

Etorvice. 

Of  summons,  see  "Writs." 

SET-OFF  Aim  OOX7NTEB- 
diAIM. 

Jorisdiction    of    New    Toric    City    court  ■*! 
"Cburts." 

Sales  by  plaintiff  hdd  to  have  been  nude  M 
agent,  so  as  to  entitie  defendant  to  set-o3  c 
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lim  again  prindpal.— Vilas  t.  Allentown  Roll- 
?  Mills  (Sup.)  67. 

Coanterclaim  for  false  representations  cannot 
set  m>  in  an  action  to  foreclose  a  mechanic's 
D.— MAnhall  v.  Cohen  (Com.  PI.)  283. 

Connterclaim  in  fayor  of  judgment  debtor 
;ainst  judgment  creditor  is  not  available  to 
feat  attorney's  lien  on  the  judgment. — Dela- 
y  T.  Miller  (Sap.)  606. 

Where  defendant  pleads  a  connterclaim,  plain- 
t  cannot,  in  reply  thereto,  set  up  a  counter- 
lim  nnconneeted  with  the  cause  of  action 
;aded  as  a  counterclaim  by  defendant. — Gk>0B- 
a  T.  Gooesen  (Com.  PI.)  814. 

When  demand  is  not  available  as  connterclaim 
cause  not  due  at  time  of  action.  —  Beilly  v. 
!e  (Sup.)  976. 

Settlement. 

e  "Compromise";  "Limitation  of  Actions." 

'  case,  see  "Appeal." 

•esumption  from  giving  note,  see  "Negotiable 

[nstmments." 

Se\i7erB. 

e  "Monicipal  Corporations." 

Shade  Trees. 

junction  against  removal,  see  "Municipal  Cor- 
porations." 

SHIKl'lNQ. 

Illuminating  gas  compressed  in  steel  cylinders 
insafficient  strength  to  withstand  natural  tend- 
icy  of  the  gas  to  expand,  is  not  within  Rev. 
.  U.  S.  {  4472,  forbidding  the  carriage  of  cer- 
in  dangerous  articles  on  passenger  vessels. — 


Russell  V.  New  Jersey  Steamboat  Co.  (Cir.  Ct> 
824. 

Slander. 

See  "libel  and  Slander." 

Societies. 

See  "Associations":  "Oorporatloiia.* 

Soldiers. 

See  "Office  and  Officer." 

SPECTFIO  FEBFOKBlLAlf OK 

See,  also,  "Frauds,  Statute  of." 
Enforcement  of  judgment,  see  "Contempt" 

Complaint  asking  for  "partition  and  division" 
of  decedent's  estate,  which  the  parties  agreed 
should  be  shared  equally  by  all,  does  not  state 
cause  of  action  for  specific  performance  of  the 
agreement — Strong  v.  Strong  (Sup.)  349. 

Statute  of  Frauds. 

See  "Frauds,  Statute  of." 

Statute  of  Ldmitations, 

See  "Limitation  of  Actions." 

STATUTES. 

Statutes  rdating  to  matters  merely  of  pro- 
cedure apply  to  pending  action.  —  Lazarus  v. 
Metropolitan  El.  Ky.  Co.  (Sup.)  48. 

A  statute  is  repealed  by  a  later  statute  amend- 
ing it  "as  follows."— McDermott  v.  Nassau  Elec- 
tric R.  Co.  (Sup.)  884. 


STATXTTES  OONSTBUED. 


NEW  YORK. 

Constitution  1889. 

rt  2,1  3 689 

rt  6,  I  12 218 

rt.  8.  I  1 716 

rt.  10,  f  3 389 

rt.  13,  I  5 108 

Constitution  1895. 

rt  13.  t  5 1115 

CoDB  OF  Civil  Frocedttbb. 

t  9,  ch.  17 880 

14,  subd.  8 272 

S17 388 

396 145 

432,  subd.  3 439,  992 

152 515 

500,  subd.  1 794 

514 814 

572 969 

630 247,  861 


649. 
713. 
730. 
793. 
707. 


.  974 
.  830 
.  221 
.1073 
295 


829 638,  671 

873.  Amended  by  Laws 

1893  177 

886 740 

1019 32 

1022 48 

1023.  Repealed  by  Laws 

1894,  ch.  688 48 

1205 920 

1241,  subds.  1,  2 272 


1316. 
1323. 
1421. 
1501. 
1514. 
1651. 
1727. 
1753. 


350 
.  251 
.  222 
.  806 
.  705 
.  821 
.1088 
.  875 


1776 129 

1780 874 

iS  1835,  1836 388 

2150 927 

2384 838 

2400 890 

24.-)8 1C2 

2011 398 

2«t>4 579 

2718.  Amended  by  Laws 

1893,  ch.  686 388,  636 

g  2740 579 

I  2759 1098 

»  2884 795 

§  2895,  subds.  2,  3 440 

~  2931 1088 

3015 926 

3025 450 

30-2(i 440 

3027 450 

3214 795 

3251,  subd.  3 236 

3372 182 
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Code  of  Crimisal  PBOCKorRB. 

18  66.  67 106 

I  701 210 

Pbnal  Codb. 

S  421 209 

I  633 tUM 

{  660 100 

Reyisbd  Statutes. 
Volume  1. 

Page  198,  {  6 1124 

Page  600,  |  8 716 

Page  728,  M  61,  52 836 

Page  730,  {  68 1018 

Page  739,  I  147 r)2.5 

Page  762,  f  38 731 

Page  763,  I  41 731 

Volume  2. 

Page  89,  S  37 608 

Page  134,  $  6 390 

CiTT  CbARTEBS. 

Brooklyn,  tit.   19,  §S  1-6. 

Laws  1888.  ch.  583....  739 
Fairport  {  29.  Lawa  1881, 

ch.  638 633 

Long  Island.    Laws  1871, 

ch.  461,  snbc.  2,  tit.  9, 

i   2,  subd.  2 377 


Laws. 
1848,  ch.  40,  S  10.  Amend- 
ed by  Laws  1853,  ch. 

333,  f  2 ^ 

1850,  ch.  140,  I  18 276 

1853,  ch.  333,  8  2 622 

1853,  ch.  466,  I  13 307 

1866,  ch.  445 415 

1871,  ch.  461,  subc.  2,  tit. 
9,  I  2,  Bubd.  2.  Long  Is- 
land City  Charter 377 

1873,  ch.  335,  f  01 967 

1875,  ch.  611,  I  37 716 

1879,  ch.  388 95 

1880,  ch.  209 344 

1881,  ch.  638.  8  29.  Fair- 
port  City  Charter 633 

1882,  ch.  303 136 

1882,  ch.  353 1115 

1882,  ch.  410,  8  55 34 

1882,  ch.  410,  I  818 485 

1883,  ch.  354,  8  7.  Amend- 
ed by  Laws  1894,  ch.  081  711 

1884,  ch.  381 542 

1885,  ch.  270 543 

1885,  ch.  342 1011 

1885,  ch.  342,  8  24,  subd.  3  762 

1887,  ch.  713^8  1 901 

1888,  ch.  583,  tit  19.  8§ 
1-6.  Brooklyn  City 
Charter  739 

1889,  ch.  201 442 


1889,  ch.  357 1"' 

1889,  ch.  453 ;:^' 

1890,  ch.  437 ^-IS* 

1890,  ch.  565,  8  91-  «*- 

pealed  by  Laws  ISJH. 

ch.  723 ■^-1 

1.S90,  ch.  667 TM 

1590,  ch.  568,  8  100 :'-> 

1591,  ch.  276,  I  8 MT 

1592,  ch.  399,  8  1 '.»»■ 

1892,  ch.  399,  8  2 '^< 

1892,  ch.  401,  i  35 >< 

1892.  ch.  686.  85  2,  3 iT^ 

1892,  ch.  687. T1-. 

1S92,  ch.  687,  8  15 i:c 

1S92,  ch.  688,  I  48 4:-? 

1892.  ch.  688,  8  55 TK 

1898,  ch.  104 -'IS 

1893,  ch.  220 ++; 

1893,  ch.  338,  88  8,  37 "^ 

1893.  ch.  661.  art  2.  8  24. .  olT 
1893,  ch.  661,  8  200 ST 

1893,  ch.  686 388.  »K 

1S9.3.  ch.  711,  8  20 r-J4 

iso.^,  eh.  721 irr 

1894,  ch.  681 Til 

1S94,  ch.  688 JS 

1894,  ch.  698 ■■:'4 

1894.  ch.  716.  8  1 -> 

1894,  ch.  717 711 

1894,  ch.  723 '^<4 

1894,  ch.  750,  8  1 1 'TS 


Stockholders. 

See  "Building  and  Loan  Associations";  "Corpo- 
rations." 

Street  Cars. 

See  "Horse  and  Street  Railroads." 

Streets. 

See  "Highways";  "Municipal  Corporations." 

Students. 

Right  to  TOte,  see  "Elections  and  Voters." 

STTBBOGATION. 

When  order  subrogating  junior  mortgagee  to 
lien  of  the  first  party  does  not  prejudice  judg- 
ment creditor  whose  judgment  was  prior  to  the 
second  mortgage.— De  Forest  v.  Peck  (Sup.)  413. 

Transferee  of  draft  secured  by  a  bill  of  lading 
is  entitled  to  subrogation  to  rights  of  original 
holder.— First  Nat.  Bank  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (Sup.)  604. 

Substitutioii. 

Of  attorney,  see  "Attorney  and  Client" 
Oa  indemnitors,  see  "Eminent  Domain." 

Summary  Proceedings. 

See  "Landlord  and  Tenant" 


Summons. 

See  "Writs." 

Sunday. 

Agreement  to  work  on,  see  "Contracts." 

Supplementary  Proceedings. 

See  "Bail";  "Execution." 

Liability  for  costs  of,  see  "Costs." 

On  forfeited  recognizance,  see  "AppeaL" 

Sureties. 

See  "Principal  and  Surety." 

Surprise. 

As  ground  for  new  trial,  see  "New  Trial." 

Surrender. 

Of  lease,  see  "Landlord  and  Tenant* 

Surrogates. 

See  "Courts." 

SURVEYS  AND  SUKViSYOBSb 

Testimony  by  surveyor  that  the  measor?! 
conformed  to  the  United  States  standard  is  a  : 
a  compliance  with  the  statute  prohibitiag  f':> 
veyors  from  testifying  as  to  surveys.  "ueI— 
they  state  that  their  measures  conformed  to  :. 
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ate  standarda.  —  Palmer  t.  Robinson  (Super, 
uff.)  924. 

nspenalon  of  Power  of  Alienap 
tilon. 

>e  "Landlord  and  Tenant";  "WBle." 


TAXATI02». 

D  transfers  of  property,  see  "Descent  and  Dis- 
tribution." 

Petition  for  certiorari  to  review  assessment 
ir  inequality,  held  not  sn£Scient. — People  v. 
ioord  of  Assessors  of  City  of  Broolclyn  (Sup.) 

Tax  deed  is  not  void  because,  at  time  of  de- 
rery,  land  was  in  possession  of  tbird  person. — 
'ortmann  t.  Wbeeler  (Sup.)  384. 

Assessment  of  funds  hdd  by  trustees  is  not 
itiated  by  the  fact  that  it  describes  tbem  as 
xecntors  and  trustees.— People  t.  Barlcer  (Sup.) 
85. 

Commissioners  may  correct  inaccuracies  in 
ssessment  roll  as  to  names  of  person  and  words 
escriptiTeof  their  representative  capacities. — 
>eople  T.  Barker  (Sup.)  485. 

Entry  of  assessment  against  trustees  in  the 
ame  of  one  of  them  is  a  sufficient  compliance 
ith  section  818  of  the  consolidation  act,  requir- 
ag  assessments  to  be  entered  in  alphabetical 
rder  of  names  of  persons  subject  to  taxation. — 
*eople  V.  Barker  (Sup.)  485. 

Assessment  on  property  of  corporation  cannot 
e  based  on  marxet  yalue  of  corporate  stock. — 
'eople  T.  Barker  (Sup.)  990. 

Purchaser  from  state  of  land  bid  in  from  state 
t  tax  gale  is  not  assignee  of  tax  sale. — ^In  re 
)lmitead  (Sup.)  1124. 

A  purchaser  from  state  of  land  bid  in  by  state 
t  tax  sale  cannot  apply  for  cancellation  of  tax 
ale.— In  re  Olmstead  (Snp.)  1124. 

Taxatiozi  of  Oosta. 

lee  "Costs." 

Tax  Deeds. 

lee  "Taxation." 

Temporary  Ii^nnction. 

lee  "Injunction." 


TENANCY  IN  COMMON. 

Tenant  ij  common  is  liable  to  cotenants  for 
Bmerals  removed  from  land  held  in  common.— 
wbey  V.  Wheeler  (Sup.)  1069. 

Tenant. 

See  "Landlord  and  Tenant" 


A  check 
jected  to.- 
(Sup.)  46S 

Tender 
money  in 
Wright  T, 

T<i 

See  "Willi 


See  "Libel 

and  Coi 

UabUity  i 


Town  b  I 
charge  di i 
V.  Board  : 
Tille  (Sup  ; 

TBAi: 


Bight  <  I 
does  not  i 
oorporati  i 
ness  con(  : 
-De  Loi  I 
203. 

Trai  I 

See  "Wi  i 


See,  als< 
"Plead 
erence' 

Verdic 
probata 
ing-Pres 

Object 
where  I 
en.— Pel 
230. 

Reope 

Fox  T.  1 

Defen 
answer 
claim.— 

Right 
failure  1 
— Harle 

It  is  i 
case,  ai 
r.  Trus 

Requi 
diet  aut 
fact— I 
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Finding  that  plaintiff  has  failed  to  establiah 
case  b7  clear  preponderance  of  evidence  is  not  a 
Gilding  of  fact— Franck  ▼.  Franck  (Super.  N. 
Y.)  774. 

General  objection  is  not  snfficient  to  preient 
question  aa  to  admissibility  of  evidence  under 
Code  Civ.  Froc.  S  829,  relating  to  transactions 
with  decedent. — Cross  t.  Smith  (Sup.)  671. 


TBOVES  AND  CONVEHSION. 

Where  both  parties  daim'title  from  the  same 
person,  it  is  error  to  exclude  testimony  of  such 
person  offered  by  one  of  the  parties  as  to  trans- 
fer of  title.  —  Kilpatrick  v.  Ludwig  Oarved- 
Moulding  Go.  (City  Ct  N.  Y.)  922. 

Recovery,  based  on  value  of  goods  at  time  of 
trial,  cannot  be  sustained  where  value  was  not 
shown  to  be  fluctaating,  and  no  malice  was 
shown.— Sonenberg  v.  Levy  (Com.  PI.)  1130. 

TRUSTS. 

See,  also,  "Wills." 

Agreement  to  pay  tmatee  oomminiona,  see  "Con- 
tracts." 

Evidence  Add  suflScient  to  identify,  in  the 
hands  of  assignee  for  the  benefit  of  creditors, 
property  alleged  to  have  been  held  in  trust  by 
assignor.— Andrews  v.  Welling  (Sup.)  4. 

Receiver  of  insolvent  will  not  be  compelled  to 
pay  claim  for  money  of  petitioner  alleged  to 
nave  been  nsed  by  insolvent  in  purchasing  goods, 
unless  amount  in  receiver's  hands  of  goods  so 
purchased  be  shown. — Liebmann  v.  Liebmann 
Bros.  Co.  (Sup.)  406;  In  re  Lazerus,  Id. 

Where  portions  of  a  trust  are  illegal,  but  can 
be  separated  from  the  legal  portions  without 
defeating  the  purpose  of  the  trust,  so  much  as 
is  legal  will  be  carried  into  effect— Roberts  v. 
Carey  (Sup.)  56a 

Deposit  of  money  hdd  not  to  create  trust  with- 
in rule.  A  sufficient  intention  to  create  a  trust 
must  be  shown,  and  beneficiary  mnst  be  desig- 
nated.— Wilcox  v.  Gilchrist  (Sup.)  608. 

Statute  against  secret  trusts  does  not  apply 
where  trust  is  for  the  benefit  of  a  person  other 
than  he  who  pays  the  purchase  money. — McCa- 
hill  V.  McCahUl  (Sup.)  836. 

When  title  of  grantee  of  trustee  who  purchas- 
ed trust  mroperty  at  mortgage  foreclosure  sale 
will  not  be  disturbed.— Kahn  v.  Chapin  (Sup.) 
859. 

Court  cannot  appoint  trustee  in  place  of  de- 
ceased surviving  trustee. — Wildey  v.  Robinson 
(Sup.)  1018. 

When  trustee,  who  Is  also  executor,  is  entitled 
to  commissions  in  both  capacities.  —  Wildey  v. 
Robinson  (Sup.)  1018. 

Undertaking. 

Filing  nunc  pro  tunc,  see  "Replevin." 


Undue  Influence. 

See  "Wills." 

User. 

Creation  of  highway  by,  see  "Highways." 

UBUB7. 

Affidavit  by  obligor  that  no  defense  whatever 
existed  to  bond  estops  him  to  set  up  usury  tbet«- 
iu  as  against  subsequent  purdiaser  for  valne 
without  notice  of  the  usury. — StoU  t.  Reel  (CStj 
Ct  Brook.)  737. 

Vaccination. 

See  "Oonatitutional  Law";  "Health." 
VBNDOB  AND  FUBCHASEB. 

See,  also,  "Fraudulent  Conveyances";  "JodidaJ 

Sales";  "Sale";  "Specific  PerformanccL" 
Assignment  of  contract,  see  "Assignment.'* 
Option  to  purchase,  see  "Contracts." 

What  constitutes  exercise  of  optioa  to  the 
purchaser.— Smith  v.  Fishw  (Sup.)  216. 

Agreement  in  reference  to  land,  Juld  not  ts 
impair  marketable  character  of  owner'a  title.— 
Simon  ▼.  Vanderveer  (Sup.)  394. 

Existence  of  running  stream  on  land  sold  doei 
not  justify  purchaser  in  refusing  to  take  title.- 
Archer  v.  Archer  (Sup.)  410. 

Covenant  in  deed  that  grantee  assumes  mort- 
gage given  by  grantor  on  other  premises  creates 
a  lien  on  the  premises  conveyed  for  amount  of 
mortgage. — Binghamton  Sav.  Bank  t.  White 
(Sup.)  &7. 

Action  to  recover  back  purchase  money  is  gov- 
erned by  strict  rules  of  law  where  no  equitabb 
relief  is  demanded  by  either  party. — ^Zom  t.  SIc- 
Parland  (Super.  N.  Y.)  770. 

Verdict. 

See  "Trial." 

Verification. 

Of  pleadings,  see  "Pleading." 

Veterans. 

See  "Office  and  Officer." 

ViUages. 

See  "Municipal  CTorporations." 

Voters. 

See  "Elections  and  Voters." 

Wages. 

See  "Master  and  Servant"* 
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Ward. 

"Guardian  and  Ward." 

WASTE, 

>.,  also,  "Executors  and  Adminiatratora." 
ibility  of  leasee,  see  "Landlord  and  Tenant" 

JLCtion  for  waste  will  not  lie  against  lessee 
waste  committed  by  assignee  of  lease.— Don- 
T.  KUiott  (Cir.  Ct)  821. 

"WATEBS  AND  WATEB 
C0I7BSES. 

danicipal  corporation  is  not  liable  for  damages 
laed  by  discharge  of  surface  water,  resulting 
ely  from  grading  and  paving  of  streets. — ^An- 
>r  Brewing  Co.  t.  Village  of  Dobbs  Ferry 
ip.)  371. 

)ne  who  pollutes  stream  flowing  into  another's 
h  pond  is  liable  for  injury  to  fish.— Smith  ▼. 
anford  (Sup.)  876. 

WrLIi3. 

e,  also,  "Bzecutors  and  Admlnistratori^'; 
Trusts." 

Vlutnal  wills  are  revocable  in  New  York  nn- 
;s  executed  pursuant  to  contract. — Edson  t. 
irsona  (Sup.)  1036. 

^Vhen  rule  that  beneficiary  under  will  entitled 
proceeds  of  land  may  take  the  land  itself, 
es  not  apply.  —  Foote  t.  BruggerhoS  (Sup.) 
7. 

&.ny  person  interested  may  examine  witnesses 
application  for  probate  of  will.— In  re  Kie- 
l's £state  (Surr.)  168;  In  re  Bratt,  Id. 

rand  and  nndne  Inflvenee. 

Will  held  to  have  been  procured  by  undue  in- 
lence  of  testator's  wife.— In  re  'Nolte's  Will 
nrr.)  226. 

Legacy  to  attorney  does  not  show  nndne  in- 
lence.— In  re  Suydam's  WiU  (Sup.)  449. 

Evidence  hM  to  show  undue  influence.- In  re 
ratt's  Will  (Surr.)  1092. 

it  will  be  presumed  that  testator  knew  the 
Dtents  of  the  will,  where  there  Is  nothing  to 
ow  want  of  good  faith.— In  re  Seagrist's  Will 
nrr.)  1095. 

E!vidence  held  sufficient  to  show  testamentary 
pacity,  when  will  was  executed  a  few  hours 
fore  death.— In  re  Seagrist's  WiU  (Surr.)  1095. 

kUdity  maA  veaniaitas. 

Condition  imposed  on  legatee  that  he  ihoold 
ry  testatrix  in  a  certain  cemetery  is  valid.— In 
Riegle's  Estate  (Surr.)  168;  In  re  Bratt,  Id. 

Limitation  over  for  devise  of  absolute  estate 
void  for  repugnancy.— Banzer  v.  Banzer  (Com. 
>.)  200. 


Alleged  olographic  will  KM  n>nrions.— In  re 
Gaines'  Will  (Sup.)  398;   In  re  Perkins,  Id. 

Ill  feeling  and  prejudice,  though  unjustifiable, 
do  not  vitiate  will.— In  re  Suydam's  WiU, 
(Sup.)  449. 

Signatures  of  attesting  witnesses  hdd  not  at 
end  of  wUl.— In  re  Blair'a  Will  (Sup.)  845. 

OoBstraotloii. 

Provision  chat  expenses  of  educating  infant 
legatee  be  charged  against  his  share  of  the  es- 
tate on  final  settlement  held  to  include  cost  of 
clothing,  services  of  physician,  etc.,  while  at  col- 
lege.—In  re  Atwood's  Estate  (Surr.)  115. 

Language  intended  to  create  power  of  sale 
wiU  be  liberally  construed.- Lesser  v.  Lesser 
(Super.  N.  Y.)  167. 

Power  of  sale  contained  in  wiU  should  be  lib- 
erally construed.— Lesser  v.  Lesser  (Super.  N. 
Y.)  167. 

Devise  in  fee  simple  held  not  cut  down  by  sub- 
sequent Umitation. — Newcomb  v.  Lush  (Sup.) 
626. 

WUl  hdd  to  give  testator's  widow  life  estate 
with  power  of  disposal. — KendaU  v.  Case  (Sup.) 
653. 

WiU  leaving  "disposal"  of  property  to  executor, 
to  be  divided  among  beirs  as  he  may  deem  best, 
held  not  to  create  a  trust.— In  re  Spears  (Surr.) 
819 

^—  Svapendlas  power  of  allenatloB. 

Bequest  held  in  violation  of  the  statute  against 
perpetuities.  —  Steinway  t.  Steinway  (Sup.) 
183. 

ZUshis  of  legatees. 

A  legatee  who  files  objection  to  wUl  offered 
for  probate,  and  cross-examines  witnesses,  does 
not  "oppose  the  execution  of  the  will,"  within 
provision  that  such  act  should  forfeit  his  leg- 
acy.—In  re  Riegle's  Estate  (Surr.)  108;  In  re 
Bratt,  Id. 

When  legacy  to  infant  draws  interest— In  re 
Travis'  Estate  (Sup.)  887. 


WITNESS. 

See,  also,  "Discovery";  "Evidence." 

Fact  that  a  witness,  as  agent  for  plaintiff, 
made  contract  sued  on  is  no  reason  for  discred- 
iting him.^jrohnson  v.  DoU  (Com.  PI.)  132. 

Evidence  relating  to  a  material  issue  given  by 
a  witness  on  cross-examination  may  be  con- 
tradicted.—City  of  New  York  v.  Roller  (Com. 
PI.)  139. 

Question  on  cross-examination  held  proper,  as 
tending  to  show  interest  of  witness  in  result  of 
action.— Goodman  v.  Myers  (CJom.  PI.)  239. 

'When  party  to  action  cannot  testify  as  to 
transactions  with  decedent. — Sheldon  v.  Sheldon 
(Sup.)  419. 
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Inconsistent  statements  made  by  a  witness 
ontjOf  court  are  admissible  to  affect  his  credi- 
bility.—People  V.  Brockett  (Sup.)  511. 

Convetsation  with  decedent  Md  not  within 
the  inhibition  of  Code  Civ.  Proc  |  829.— Bump 
V.  Pratt  (Sup.)  638. 

Witness  who  has  testified  as  to  occupation  at 
time  of  occurrences  narrated  by  her  may  be 
cross-examined  as  to  her  present  whereabouts 
and  occupation,  thongh  it  tends  to  an  exposure 
of  her  past  life.— People  ▼.  Martin  (Sup.)  933. 

Witness  cannot  be  corroborated  by  entries  in 
his  own  boolu.— People  t.  Martin  (Sup.)  943. 


WBITS. 

Managing  agent  of  foreign  corporation  on 
whom  summons  may  be  served  neod  u»t  be 
managing  agent  in  the  state.  —  Coler  t.  Pitts- 
burgh Bridge  Co.  (Sup.)  439. 

Summons  in  district  court  of  New  Yoric  City 
mnst  give  defendant's  name,  unless  idaintiff  does 
not  know  his  real  name. — Fischer  t.  Hethericg- 
ton  (Super.  N.  Y.)  795. 

Who  is  "managing  agent"  on  whom  sommons 
against  foreign  corporation  may  be  served. — 
Palmer  t.  Chicago  Bivening  Post  Co.  (Sup.)  992. 


WBST  rvBusaoro  oo.,  psniTBas  axo  ■tbbsottpbss,  it.  paui.,  mm. 
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